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The  evolution  of  Canadian  law,  send  the  administration  of  jus- 
tice in  Canada,  form  passages  in  our  history  to  which  Canadians  may- 
refer  with  justifiable  pride.  The  strong  and  fearless  administra- 
tion of  justice  by  Sir  Matthew  Begbie  in  the  early  days  of  British 
Columbia  is  worthy  of  the  best  traditions  of  British  civilization 
The  luminous  judgments  of  such  Canadian  jurists  as  Macaulay, 
Robinson  and  Halliburton,  will  compare  favorably  with  the  most 
erudite  productions  of  the  English  Bench. 

To  the  student  of  coriiparative  jurisprudence,  there  can  be  of- 
fered few  fields  for  investigation,  more  interesting,  instructive  and 
inviting,  than  the  development  of  the  laws  of  the  various  parts  of 
Canada ;  the  unique  system  of  law  in  force  in  Quebec,  "  Le  Droit 
Canadien"  shows  the  deep  impress  of  English  and  French  legal 
influences,  but  there  may  still  be  observed  the  imposing  features  of 
the  Roman  law.  While  the  sources  of  the  British  Columbia  mining 
laws  are  mainly  English,  several  important  provisions  have  been 
adopted  from  the  Pacific  Coast  states,  formerly  governed  by 
Spanish  and  Mexican  law. 

The  necessities  of  the  case  have  practically  determined  the 
form  of  this  work.  Chapter  I.  deals  with  the  Crown  title  to  lands, 
mines  and  minerals,  and  contains  an  introductory  investigation  re- 
garding the  laws  in  force  in  the  Provinces  and  Territories  comprising 
the  Dominion  of  Canada.  Chapter  II.  is  a  necessary  preliminary  dis- 
cussion of  the  meaning  of  certain  mining  terms.  Chapters  III.  to 
XIII.,  inclusive,  contain  compendious  statements  of  legal  principles 
and  rules  of  more  frequent  application  in  mining  matters,  arranged 
under  such  topics  as  Contracts,  Leases,  Licenses,  Workings,  Aliens 
and  Foreign  Corporation,  Grants,  Water,  Support, Taxation,  Wrong- 
ful Abstraction  and  Criminal  Offences,  etc. 

There  are  so  few  decisions  of  Canadian  Courts,  construing  the 
various  Statutes  in  regard  to  mines  and  minerals,  that  it  would  have 
been  rash  and  unsatisfactory  to  have  attempted  any  statement  of 
the  effect  thereof,  in  words  not  sanctioned  by  Parliament  or  Legis- 
lature.    A  reference  to  the  Statutes  demonstrates  that  it  is  more 
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Tli«*  plini.H<?  ••  biw  of  Mines"  has  tlie  sanction  of  no  less  an 
niithoritv  than  Ixinl  Clmncellor  Sel borne,  and  now  designates  a 
ri'CiK^'ni/.f.l  iK'jiartnient  (»f  Ijiw.  Many  of  the  leading  cases  are 
ImvmmI  «m  fundimuMital  |>i'inciples  conunon  to  all  systems  of  juris- 
|>rnd»'nc«*.  rroi«il»ly  in  nootluT  l)nincl»  <>f  law  is  the  Golden  Rule 
'  Sic  uttrr  tutt  ut  uliennm  mm  liietlnA,"  or,  as  it  luvs  been  ex- 
pn^MH*'.!^  *' Sir  utfi'f  (itn  nt  'tlieu'i  juvn  noil  lufrinr/dft"  so  fre- 
»jih»ntly  int«T|»iX't<'d  and  applied. 

In  I'viiy  country  tliere  are  peculiar  conditions,  local  and  ad- 
ininintrntivo  n.M|uirfnients  in  re;^ard  to  the  ac<|uisition,  develop- 
nj»nt  and  working,'  of  niinin;;  pro|icrties  which  necessiUite  more  or 
U'sfi  HjMcial  niinin;^  laws. 

Thf  laws  fif  Kn^land,  ag  far  as  applicable,  were,  at  various 
linvH.  intro«hic<>d  int<»  all  parts  of  Canada,  except  Quebec,  but  the 
?«|v«'cial  minin;,'  laws  now  larj^oly  depen<I  u[)on  Dominion  andProvin- 
rial  Siatut«M.  and  uj>on  rr;^ndations  havin;;  the  force  of  law  ;  conse- 
•  jUtntly  for  practical  pur|M)ses  the  learned  and  excellent  English 
tnali^rH  nT»  tli»'  Mubjoct  are  largely  inapplicable  in  Canada. 

It  ratmot  Ih'  prft«Mid«d  that  the  present  worjc  sup- 
plies a  loiig-fiU  want,  for.  but  recently  has  it  l)een  realized  that 
Canada,  particularly  tin*  rrovinces  of  Ontario,  Nova  Scotia,  and 
Ilrjti-<h  roluiiibia,  and  c«  rtain  |)ortions  of  the  North-West  Territo- 
ri''*«.  an*  luarvrllotisly  rich  in  minerals. 

In  I'vd,  th»'  rapidly  incr»'a.Ming  im|X)rtance  of  the  mining 
niln^liy  iti  th»«  varioti.s  Provinces  and  Territories  of  Cana<la, 
I- it  1.  iM  Komr  statrnu  nt  of  the  laws  in  force  therein  a  matter  of 
'    tu'iunr'*  amounting:  almost  to  necessity. 


PREFACE  vii 


useful  to  reproduce  the  text,  as  has  been  done  in  Chapters  XIV.  to 
XIX.,  with  such  comments  and  information  as  the  limits  of  the 
work  permit. 

In  view  of  the  intricacy  of  the  subjects  dealt  with,  the  multi- 
plicity of  the  decisions — under  diverse  systems  of  jurisprudence — 
commented  on,  and  the  complicated  character  of  the  legislation,  Im- 
perial, Dominion,  and  Provincial,  discussed,  it  would  be  idle  to  hope 
that  error  has  been  avoided,  although  no  pains  have  been  spared 
to  render  the  work  accurate. 

By  careful  indexing  and  frequent  cross  references  many  of 
the  inconveniences  incident  to  the  discussion,  in  one  volume,  of  num- 
erous distinct  subjects,  have  been  avoided,  and  the  practical  utility 
of  the  work  thereby  increased. 

The  notes  on  the  Quebec  Mining  Law  were  prepared  by  Prof. 
F.  P.  Walton,  B.A.  (Oxon.)  LL.B.  (Edin.),  Professor  of  Roman  Law 
and  Dean  of  the  Faculty  of  Law,  McGill  yniversity,  Montreal,  an 
advocate  of  the  Scottish  Bar  and  sometime  Legal  Secretary  of  the 
Lord  Advocate  of  Scotland. 

The  notes  on  the  Mining  Laws  of  the  other  Provinces  were 
revised  as  follows  : — Ontario,  by  A.  Blue,  Director  of  the  Bureau 
of  Mines ;  New  Brunswick,  by  Henry  A.  Powell,  M.P.,  of  the 
New  Brunswick  Bar ;  Nova  Scotia,  by  E.  L.  Newcombe,  Q.C,  of 
the  Nova  Scotia  Bar,  Deputy  Minister  of  Justice  of  Canada ;  Brit- 
ish Columbia,  by  Aulay  Morrison,  LL.B.,  M.P.,  of  the  British  Col- 
umbia Bar. 

The  authors  desire  to  express  their  thanks  to  other  friends 
for  kind  assistance.  They  are  particularly  indebted  to  N.  W. 
HoYLES,  M.A.,  Q.C,  the  learned  Principal  of  the  Law  School  of  On- 
tario, for  friendly  criticism  and  thoughtful  suggestions. 

The  chapter  on  Taxation  was  revised  by  His  Honor  Judge 
McDouGALL,  and  that  on  Water  by  R.  U.  McPherson,  B.A.,  LL.B. 

J.  Burley  Smith,  M.E.,  assisted  in  the  preparation  of  the 
Glossary,  which  was  revised  by  G.  M.  Dawson,  LL.D.,  C.M.G., 
Director  of  the  Dominion  Geological  Survey. 
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LAW  OF  MINES 

IN   CANADA 


THE  LAW   OF  MINES 
IN   CANADA. 


CHAPTEK    I. 


THE  CROAVN  TITLE;  LAWS  IN  FOECE,  ETC. 

Canada  is  the  creation  of  "  The  British  North  America  Act, 
1867/'  ^  which  came  into  force,  by  proclamation,  on  the  first  day 
of  July,  18G7,  and  federally  united  the  former  provinces  of  Canada, 
Nova  Scotia  and  New  Brunswick,  into  one  Dominion  under  the  name 
Canada. 

Canada  then  comprised  only  the  present  Provinces  of  Ontario, 
Quebec,  Nova  Scotia  and  New  Brunswick,  into  which  it  was  divided 
by  the  Act;  but  provision  was  made  for  the  admission  into  the 
Union,  of  Newfoundland,  Prince  Edward  Island,  British  Columbia, 
Rupert's  Land,  and  the  North- West  Territories. 

Subsequently,  Rupert's  Land  ^  and  the  North-West  Territories  ^ 
were  acquired;  the  Crown  colonies  of  British  Columbia  "*  and  Prince 
Edward  Island  ^  were  admitted  ;  and  all  the  other  British  terri- 
tories and  possessions  in  North  America,  with  the  Islands  adja- 
cant  thereto,  except  Newfoundland  and  its  dependencies,  were 
annexed  ®  to  Canada  by  Great  Britain,  so  that,  at  the  present  time, 
Canada  comprises  the  whole  of  the  northern  half  of  1  "th  America, 
except  Alaska/  and  that  portion  of  Labrador  ^  which  fo.  s  a  depen- 
dency of  Newfoundland.  It  is  bounded  ^^  on  the  north  by  the  Arctic 
Ocean,  on  the  east  by  the  Atlantic  Ocean  and  Labrador,  on  the  south 

'  30-31  Vict.  (Imp.)  c.  3.  on  1st  September,  1880;  see  Stats. 

=  23rd  June,  1870.  of  Can.  1880-1,  p.  x. 

'  23rd  June,  1870.  ^  For  boundaries,  see  App.  I. 

*  20th  July,  1871,                    ,  « For  boundai-ies,  see  App.  I. 

''Ist  July,  1873.  ^' For  data  as  to  boundaries,  see 

"  By  Imperial  Order  in  Council,  App.  I. 
dated  31st  July,  1880,  to  take  effect 
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by  the  I'lutrd  States  »»f  Amerira,  ami  «ni  tlu*  wost  l)y  the  Pacific 
(»c«"aii  ami  Ahi^ka,  aiul  contains  an  fstiniatnl  area  of  about  3,574,980 
84|uarc  miles,  of  whith  about  :M;>  1,1*1 1  are  land  surface  and  140,736 
water  surface. 

It  is  about  3.50«>  nuKs  from  east  to  west,  and  about  1,400  miles 
from  north  to  s«)utli,  and  comprises  aljout  lU  per  cent,  of  the  liritish 
Kmpire  of  which  it  is  jmrt. 

*•  Tl.e  llnti.-h  N(»rtl»  America  Act,  1.S(;T,*'"  enacted  that,  except 
H»  (itherwise  therein  pr(»vidcd,  all  laws  in  force  in  Canada,  Nova 
Scotia  or  New  Brunswick  at  the  Union,  and  all  Courts,  etc.,  ex- 
i.-tin;:  ihen-in  at  the  Inion.  shouhl  continue  in  Ontario,  Quebec,  Nova 
Sc<»tia  and  New  lirunswiik  respectively,  as  if  the  Union  had  not  been 
n  ade;  .-ul.jet  t  ne\ertheh'ss  (except  with  respect  to  such  as  were 
(  nacied  by  i>r  existed  under  Acts  of  Parliament  of  Great  15ritain 
or  of  the  Parlianu'Ut  of  the  United  Kingdom  of  Great  Britain 
and  Irehmd)  to  be  repealed,  abolislied  or  altered  by  the  Parliament 
of  Canada,  (»r  by  tlu'  Le.LMslature  of  the  respective  Province,  accord- 
in;:  to  the  autliority  of  the  Parliament,  or  of  that  Legislature  under 
the  Act. 

Similar  provisions  were  made  as  to  the  other  Provinces  and 
Territories  now  forming  part  of  Canada. 

Tin-  P..  N.  A.  Act,  ISCT,  further  provided  for  the  distribution 
of  h';:i>Iative  jiowcrs  Ix-iween  the  Parliament  of  Canada  and 
the  Trovinjial  Legislatures. 

The  j)iris(li(  tion  of  the  Legislative  Assenddy  of  the  North-West 
Territorirs  i^  defined  by  the  Dominion  Act  of  1891.''' 

The  |)arts  of  the  IVovincc  of  Canada  as  it  existed  at  the  pass- 
ing nf  thr  i;.  \.  A.  .\ct.  which  formerly  constituted  respectively  the 
rioviiircs  ut  rpjicr  Canada  and  Lower  Canada  were  severed,*  and 
f..riiird  info  two  separate  i'rovinces.  The  part  which  formerly  con- 
stitut'd  th«'  I'rovince  of  U))per  Canada  is  now  the  Province  of  On- 
tario; and  that  jiart  whicli  formerly  constituted  the  Province  of 
l.«»w.r  Car)a.la  is  now  the  IVovince  of  Quebec. 

Sid>^».pirntly.  and  after  the  settlement  of  the  "Boundary  Dis- 
piifi- ■'  b.twrrn  Ontario,  the  Dominion  and  ^^anitoba,  the  westerly, 
northerly  ami  ea-terly  boundaries  of  Ontario  ^  were  defined  by  Im- 
p'Tsal  A«  t.' 

'  •^"/»"'  '  B.*N.  A.  Act.  1867,  8.  6. 

'.'^,4-.*.r.  VIrt.  (U.)  r.  22.  ».  6;  aa-  'For  boundaries,  see  Appendix  I. 

fi' ntrd  to  :?otti  Soptcmber,  1891.  »  52-53  Vict.  (Imp.)  c.  28. 


THE   CROWN  TITLE;    LAWS  IN  FORCE,  ETC.  3 

Ontario  and  Quebec.  By  the  Treaty  of  Paris,  concluded 
on  the  lOtli  day  of  February,  1763,  the  French  possessions  in  North 
America  were  ceded  to  Great  Britain. 

The  legal  and  constitutional  effect  of  the  conquest  of  Quebec 
and  of  this  cession  of  Canada,  was  to  vest  the  soil  and  ownership  of 
the  public  land  in  the  Crown,  and  to  subject  the  same  to  the  Royal 
Prerogative.* 

On  the  7th  October,  1763,  a  Royal  Proclamation  was  issued 
introducing  the  law  of  England,  both  Civil  and  Criminal,  into  the 
whole  of  the  ceded  territory,  which  included  what  was  then  known 
as  the  Province  of  Quebec,  "  with  liberty  to  all  persons  who  may 
think  themselves  aggrieved  by  the  sentence  of  such  Courts  in  all 
civil  cases  to  appeal,  with  the  usual  limitations  and  restrictions  to  us 
in  our  Privy  Council.^' 

In  1774  the  Quebec  Act  "^^  was  passed,  by  section  IV.  of  which 
the  Ordinances  made  by  the  Governor  in  Council  of  Que- 
bec for  the  time  being,  relative  to  civil  government  and 
administration  of  justice  in  the  said  Province,  and  all  commis- 
sions to  Judges  and  other  officers  thereof,  were  "  revoked,  annulled, 
and  made  void,  from  and  alter  the  first  day  of  May,  one  thousand 
seven  hundred  and  seventy-five,''  and  by  section  VIII.  of  which, 
French  law,  until  "varied  or  altered  by  any  Ordinance  that  might 
from  time  to  time  be  passed  in  the  said  Province  by  the  Governor," 
etc.,  "  for  the  time  being,"  by  and  with  the  advice  and  consent  of  the 
"  Legislative  Council  of  the  same,  to  be  appointed,"  as  thereafter  set 
forth  in  the  Act,  was  re-introduced  "  in  all  matters  of  controversy 
relative  to  property  and  civil  rights." 

The  limits  of  the  Province  of  Quebec  were  enlarged  so  as  to 
include  the  whole  of  the  territory  afterwards  formed  into  Upper 
Canada,  and  section  3  provided  that  nothing  therein  should  "  make 
void,  or  vary,  or  alter  any  right,  title,  or  possession,  derived  under 
any  giant,  conveyance,  or  otherwise  howsoever,  of  or  to  any  lands 
within  the  said  Province  (of  Quebec)  or  the  Provinces  thereto  ad- 
joining, but  that  the  same  should  remain  and  be  in  force,  and  have 
effect,  as  if  the  Act  had  never  been  made." 

The  French  law,  including  the  Custom  of  Paris,  the  Royal 
edicts,  and  those  of  the  Colonial  Intendants,  under  the  French  regime, 
as  modified  by  Provincial  Statutes,  or  by  the  introduction  of  certain 

*  Per  Boyd,  C,  in  Regina  v.  St.  **  14  Geo.  III.  (1774)  c.  83. 

Catharines  Milling  Co.,  (1885)  10  O. 
R.  204. 
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|)ortion8  of  Knglish  law,  remained  in  force  in  Lower  Canada  until 
the  *'  Civil  C(Mle  of  Ix)wer  Canada/'  framed  upon  the  same  general 
|»lan  as  tlic  cotle  NapoltMui,  l)y  commissioners  appointed  pursuant  to 
C.  S.  ]..  C.  V.  '^,  came  into  force  on  tlie  1st  August,  18G6.'' 

Tlio  ImjH'rial  Aot  of  17!»1,"'  repealed  the  power  of  the 
Governor  in  Council  to  legislate,  divided  the  former  Pro- 
vimo  of  Qu«'l»ec  into  tlic  two  Provinces  of  Upper  Canada  (now 
(Ontario)  and  Ixjwer  Caiuida  (now  Quebec);  granted  to  each  a  sepa- 
rate constitution  and  rejircscntative  form  of  government;  provided 
that  all  lantls  to  be  granted  in  I'pper  Canada  should  be  in  free  and 
<»nnmon  socage,  but  left  the  former  French  Canadian  law  and 
Ordinances  of  the  (iovernor  in  Council  in  force  in  Upper  Canada. 

The  first  Parlianu-nt  of  r])per  Canada  met  at  Newark,  now  Nia- 
gara, on  the  ITth  ScptcniluT,  ITD'^i,  and  "repealed  the  ])rovision  in 
11  (ifo.  III.  c.  H'.l,  "That  in  all  matters  of  controversy  relative  to 
pr<»jM'rty  and  civil  rights,  resort  should  be  had  to  the  laws  of  Canada 
i\<  [\iv  rub'  for  the  decision  of  the  same,"  and  enacted**  "that  from 
:ui  I  aftt-r  t!»e  passing  of  tliis  Act "  in  all  matters  of  controversy  rela- 
tive to  property  and  civil  rights,  resort  shall  be  had  to  the  laws  of 
I!r>glan<l  (as  they  stood  on  the  loth  day  of  October,  1792)  as  the 
rub'  for  the  decision  of  the  same."  And  the  same  with  regard  to  evi- 
dence, legal  j)roof  and  investigation  of  matters  of  fact.  The  English 
I*oor  an«l  JJankrupt  laws  were  expressly  excepted. 

Provision  was  also  made  (section  4)  whereby  the  Ordinances 
theretofore  njade  by  the  Governor  in  Council  of  the  Province  of 
(^le!.e•,  previous  to  the  division  thereof,  were  to  remain  in  force 
*'otl»erwise  tlian  as  they  are  necessarily  varied  by  the  provisions 
herein  niention«'d,"  and  all  "  ecclesiastical  rights  and  dues,"  and 
•*  fMrms  of  jiroce<Mlings  in  civil  actions,"  and  the  "jurisdiction  of 
the  Courts  already  established  "  were  left  intact. 

T«»  the  above  must  )>e  atldcd  the  im])()rtant  exception,  not  ex- 
pros-.Ml  hy  the  I>»gislature,  but  im])lied  by  the  Courts,  of  such  Eng- 
lif«h  liius  as  are  charly  not  api)licable  to  the  state  of  things  existing 
in  the  Pro\iiK'e."' 


'8ro  20  VIrt.  (TannfJa)  r.  41.  and  '31    Geo.    III.    (1791)   C.   81,   com- 

Govr>rnor-r;enoral   Monrks  Prorln-  monly  called  "  The  Constitutional 

mntinn  of  2'^th  May.  IHfir,;  HrRina  v.  Act." 

ivi^ry.  (ISS.!)  6  L*vg„i  Xows.  402;  '31  Geo.  III.  (1791)  c.  31. 

FiJ»herioi»  Cnno.   (1K96)   2fi   9.   C.   R.  *  Section  III. 

P    441;  an   nppral   from   this  Jiidg-  *  15th  October,  1792. 

ment   has  \^fn   nrpiipd   bofore  the  '"See  Reglna  V.  Roblln,  ri862)  21 

Privy  rounrll  and  Is  standing  for  U.  C.   R.   352,  per  Robinson,   C.J., 

JMdcmrnt.  page  355. 


< 
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In  Doe  dem.  Anderson  v.  Todd/  the  judgment  of  the 
Court  was  that  the  Statutes  of  Mortmain  ^^  were  in  force  in 
Upper  Canada.  Chief  Justice  Robinson,  in  giving  judgment,  said, 
"...  no  one  may  consent  to  admit  that  there  exists  in  any 
tribunal  an  arbitrary  discretion  to  say  what  British  Statutes  shall  be 
in  force  here,  and  what  not.  .  .  .  To  repeat  what  I  have  already 
quoted  from  Mr.  Justice  Blackstone,  what  shall  be  admitted  and 
what  rejected,  at  what  times,  and  under  what  restrictions,  must,  in 
ease  of  dispute,  be  decided  in  the  first  instance  by  the  Provincial 
judicature,  subject  to  the  revision  and  control  of  the  King  and  Coun- 
cil; and,  we  may  add,  subject  also  to  any  express  provision  which  the 
Legislature  of  the  Mother  Country  or  the  Province  may  think  fit  to 
make." 

In  Eegina  v.  Roblin,^  Robinson,  C.J.,  referring  to  the  English 
Act  26  Geo.  II.  c.  35,  stated  :  3  "  .  .  .  that  part 
of  it     .     .     .     has  been  repealed   in  England;     .     .     .     but   that 


'  (1846).  2  U.  C.  R.  82. 

"  The  statute  in  question  in  this 
case  was  9  Geo.  II,  c.  36,  relating 
to  Charitable  Uses,  referred  to  in 
Chitty  on  Statutes  (5th  ed),  vol.  i. 
sub  nomine  "  Charities  "  as  "  com- 
monly, but  erroneously,  called  the 
'  Mortmain  Act.'  "  The  following 
statutes  may  be  referred  to  as  Sta- 
tutes of  Mortmain:  9  Hen.  III.  c. 
36  (To  restrain  alienations  in  Mort- 
main) ;  7  Edw.  I.-  St.  2  (De  religiosis, 
to  restrain  alienations  in  Mort- 
main); 34  Edw.  1.  St.  3  (License  in 
Mortmain);  7  &  8  Wm.  III.,  c.  37, 
(Crown  enabled  to  grant  licenses 
in  Mortmain).  Alienation  in  mo7't- 
main,  in  mortua  manu,  is  an  aliena- 
tion of  lands  or  tenements  to  any 
corporation,  sole  or  aggregate, 
ecclesiastical  or  temporal;  7  Edw. 
I.  St.  2,  c.  1,  provides  that  no 
person,  religious  or  other,  what- 
soever he  be,  that  will  buy 
and  sell  any  lands  or  tene- 
ments ...  or  that  will  receive 
by  reason  of  any  other  title,  what- 
soever it  be,  lands  or  tenements, 
or  by  any  other  craft  or  engine, 
will    presume    to    approximate    to 


himself  under  pain  of  forfeiture 
of  the  same,  whereby  such  lands  or 
tenements  may  anywise  come  into 
mortmain,  and  that  if  any  such 
person,  religious  or  other,  offend 
against  this  statute,  it  shall  be  law- 
ful for  the  King  and  other  chief 
lords  of  the  fee  intermediate  to 
enter  into  the  land  so  aliened  .  . 
a.nd  to  hold  it  in  fee  as  an  inherit- 
ance. The  right  of  the  Crown  to 
grant  licenses  to  take  and  alien 
in  mortmain,  notwithstanding  this 
statute,  was  recognized  from  an 
early  period,'  and  was  confirmed 
by  Stat.  7  &  8  Wm.  III.  c.  37, 
which  enacts  that  it  shall  and 
may  be  lawful  for  the  King,  his 
heirs  and  successors,  when  he  or 
they  shall  think  fit,  to  grant  to 
any  person  or  persons,  bodies 
politic  or  corporate,  license  to 
alien  in  mortmain;  and  also  to 
purchase,  acquire,  t^ke  and  hold 
in  mortmain  in  perpetuity  or 
otherwise,  any  lands,  etc. 

See  also  McDiarmid  v.  Hughes, 
(1886)  16  O.  R.  570. 

^  Supra. 

^At  page  354. 
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ieiH*al  iiiT  Act  1ms  no  fon-j'  in  Canada;  being  passed  since  our  con- 
jititution  was  j:ivi'n  to  us."  **  .  .  .  It  is  clear  that  .  .  . 
luid  n'»t  in  il>tlf  any  binding:  force  in  tliis  country,  not  merely  be- 
tiuiM-  -onie  of  its  provisions  are  in  the  nature  of  things  inapplicable 
to  us.  and  in»a|  id»li*  of  being  carried  out,  for  that  might  not  prevent 
oihrr  parl>  of  ihi-  ^aIne  Act  from  being  in  force  to  which  there  might 
b«-  no  ^\u\\  obj.'iiion,  but  because,"  etc.,  and*  "The  Statute 
V«'»  (ico.  11.  «.  ;;.'i.  being  ill  force  in  Kngland  when  our  Statute 
'.''2  (it'o.  III.  ) .  1,  was  jiassed.  was  adopted  as  well  as  other  statutes,  so 
far  a-  it  ron-i>t«'d  with  our  civil  institutions,  being  ])art  of  the  law 
of  Kii::lan«l  at  that  time  relating  to  civil  rights."* 

Tlio.'  d»Ti>i..nH  cstal)lisb.  1st.  That  tlie  subsequent  repeal  in 
I!ni;l.ind  of  an  l-'.ngbsli  Statute  in  force  in  Canada  (i.e.  the  late  Pro- 
\in  e  of  Canada)  on  tbi'  l.'ith  ()ctol)er,  1702,  does  not  operate  to  re- 
jea!   the  .\<t    in   Canada. 

Vnd.  Tliai  an  Ijiglisli  Statute  generally  may  be  in  force  in 
(  anada.  thuugh  soiih>  |>rovi-ions  thereof,  not  being  applicable  to  Can- 
n  !a.  niav  not  )» •  in  force  in  Canada. 

In  Ilodjins  v.  McXcil."  Ksten,  V.-C,  said:'  "I  think 
the  Sta'.  :>  \  «;  Wjii.  IV.  c.  51  (repealing  11  Geo.  II.  c.  36), 
i\>i'>  not  evt.'ud  to  this  Province.  .  .  .  My  reasons  are  that  the 
colonies  arc  not  mentioned  in  tlie  Act;  not  included  by  any 
tie«e-.-ary  or  even  .-trong  intendment;  that  the  Act  is  one  of  con- 
v.-ni.n(  e  and  jtoliey;  that  the  law  of  Kngland  was  not  introduced  into 
tlii-  Trovince  by  the  Im)>erial  Legislature,  but  adopted  by  our  own; 
tltat  we  have  a  local  legislature  comi)etent  to  deal  adecpiately  with 
Muh  inatKT-:  that  the  inconvenience  intended  to  be  remedied  is  .  .  . 
jr.wfieally  unfelt  here."  etc. 

]f  was  pointcil  out  by  Strong,  C.J.,  in  the  Fisheries  Case,"  that 
the  dorfrine  ..f  hixon  v.  Snetsinger."  which  decided  that  the  com- 
IV'  n  law  f>f  I'.n;:land  did  not  ai)j)ly  to  the  non-tidal  navigable  rivers 
of  Cnnndi.  and  that  sn«h  navigabh'  waters  remain  subject  to  the 
rule  of  the  rj\il  rule,  is  ai»j»li(able  not  only  to  lakes  and  rivers 
in  file  pre-enf  Provinces  <if  Ontario  and  Quebec,  but  also  to 
tie  Pif>vijue«  of  Nova  Scotia.  New  P»runswick  and  Prince  Edward 
l-)a?Hl  a-  ue'l.  p.s  nil  these  were  originally  territories  ceded  by  France 

•  At    pftur   .i:..'..  •  p.    309. 

'S»^o    alfio     Dunne    v.     ORriUy.  '  (ISDfi)  26  S.  C.  R.  444. 

MSfil>  II  v.  r    r    V.  404.  p  r  Hrn-  M1872)  23  U.  C.  C.  P.  235,  at  pp. 

l>*^r.   r.I.   p.    lOfi:  and   Hodgina  v.  244  et  seq.,  which  was  much  d's- 

MrNvni.  (isfi2)  9  f;rant.  305.  ru8««'d    In   the   Fisheries  Case,    26 


>i( 


/•'"  S.  C.  R.  444. 
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to  Great  Britain.  And  the  learned  Chief  Justice  observes:  "  Further, 
it  might,  also,  apply  to  Manitoba  and  the  North-West  so  far,  at  least, 
as  those  portions  of  the  territory  of  the  Dominion  were  acquired  to 
the  British  Crown  under  the  10th  Article  of  the  Treaty  of  Utrecht." 
With  regard  to  the  Province  of  British  Columbia,  the  principle  of 
the  decision  in  Dixon  v.  Snetsinger "  can  have  no  application. 

The  Imperial  Stat.  14  Geo.  III.  c.  83,  s.  18,^«  enacts,  "Pro- 
vided always,  that  nothing  in  this  Act  contained  shall  ex- 
tend, or  be  construed  to  extend,  to  repeal  and  make  void,  within 
the  said  Province  of  Quebec  any  Act  or  Acts  of  the  Parliament  of 
Great  Britain,  heretofore  made  for  prohibiting,  restraining  or  regu- 
lating the  trade  or  commerce  of  His  Majesty's  colonies  and  planta- 
tions in  America;  but  that  all  and  every  of  the  said  Acts,  and  also 
all  Acts  of  Parliament  heretofore  made  concerning  or  respecting  the 
said  colonies  and  plantations,  shall  be  and  are  hereby  declared  to  be, 
in  force  within  the  said  Province  of  Quebec,  and  every  part  thereof." 

On  the  above  reasoning  it  would  probably  be  held  that  the  Acts 
1  Wm.  &  M.  c.  30,  and  5  Wm.  &  M.  c.  6,^  relaxing  in  favor  of  the  sub- 
ject the  Eoyal  Prerogative  in  respect  of  Royal  Mines  are  in  force  in 
Canada  and  all  the  Provinces  except  Quebec. 

By  "  The  Union  Act,  1840,"  2  the  Provinces  of  Upper  and  Lower 
Canada  were  re-united  into  the  late  Province  of  Canada;  all  laws, 
etc.,  in  each  of  the  former  portions  of  the  Province,  were  continued 
until  repealed  or  varied,  and  the  Provincial  right  of  legislation  rested 
on  that  Act  until  the  formation  of  the  Dominion  of  Canada  in  1867. 

The  effect  of  this  Act  upon  the  title  to  Crown  Lands  is  stated 
by  Lord  Watson  ^  as  follows  :  "  By  an  Imperial  Statute,  passed  in 
the  year  1840  (3  &  4  Vict.  c.  35),  the  Provinces  of  Ontario  and  Que- 
bec, then  known  as  Upper  and  Lower  Canada,  were  united  under  the 
name  of  the  Province  of  Canada,  and  it  was,  inter  alia,  enacted  that, 
in  consideration  of  certain  annual  payments  which  Her  Majesty  had 
agreed  to  accept  by  Avay  of  Civil  list,  the  produce  of  all  territorial 
and  other  revenues  at  the  disposal  of  the  Crown  arising  in  either  of 
the  United  Provinces  should  be  paid  into  the  consolidated  fund  of 
the  new  Province.  There  was  no  transfer  to  the  Province  of  any 
legal  estate  in  the  Crown  Lands,  which  continued  to  be  vested  in  the 
Sovereign;  but  all  moneys  realized  by  sales,  or  in  any  other  manner, 
became  the  interest  of  the  Province.    In  other  words,  all  beneficial 

» Svpra.  '  Imperial  Act,  3  &  4  Vict.  c.  35. 

^^  10  Assented  to  1774.  '  In  St.  Catharines  M.  &  L.  Co.  v. 

^  Tliese  statutes  are  discussed  in  The  Queen,  (1888)  14  Ap.  Cas.  46,  at 

A.-G.  V.  Morgan,  (1891)  1  Ch.  432.  p.  55. 


SOVA  SCOT  I A  ASD  Si:W  B  HUMS  WICK 


iiitere-l  in  such  lands  within  the  provincial  boundaries  belonging 
to  th»*  Quet'n.  and  either  i)rodu(ing  or  capable  of  producing 
ri'vcnue,  pasikHl  to  the  rmvinee,  the  title  still  remaining  in  the 
(rnwn.  That  continued  to  l)e  tlie  ri«rht  of  the  Province  until  the 
j  aftw-ing  of  the  liritish  North  America  Act,  1867." 

Nova  Scotia  and  New  Brunswick.  Nova  Scotia  was 
ceded  by  France  to  Mn^'land  in  1713  by  the  Treaty  of  Utrecht, 
hut  the  Preamble  to  the  Nova  Scotia  Statute  33  Geo.  II. 
(175!»)  V.  :?.  tontained  the  emphatic  declaration,  "That  this 
rroviiut'  of  Nova  Scotia,  or  Acadia,  and  the  ])roperty  thereof,  did 
ilwa\s  of  rij:ht  Indon^  to  the  Crown  of  England  botli  by  priority  of 
th8*nv«'iy  and  ancient  jiossession.'' 

At  that  time  Nova  Scotia  included  the  present  Province  of  Nova 
S«otia  *  -ex«  ept  Cape  lin'ton,  which  was  ceded  to  Great  Britain  by 
the  Treaty  of  Paris  in  1703,  and  also,  until  1784,  the  present  Pro- 
Mnc«'  of  New  Hrunswick.*'  and  a  portion  of  the  State  of  Maine,  after- 
v.ards  acquiieij  by  the  Cnitcd  States  under  the  Ashl)urton  Treaty 
of  ls|\?.« 

IVinci'  Kdward  Ishmd  was  also  ceded  to  Great  Britain  in  1763, 
and  annexed  t.>  Nova  Scotia,  but  became  a  sei)arate  Province  in  1769. 

I'.y  llie  r..  N.  A.  Act,  lSfi7,  New  Brunswick  and  Nova  Scotia, 
vhich  tlcn  incliidid  Caj)e  Breton,  became  Provinces  of  the  Do- 
mini«>n  of  Canada,  witli  "the  same  limits  as  at  the  passing  of  the 
A(t.'*  ■ 

Nf»va  Scotia,  New  I»runs\vick,  and  Prince  Kdward  Island,  which 
wr.s  afterwards  admitted  into  the  Canadian  Confederation,  are  popu- 
larly known  as  the  Maritime  Provinces. 

The  Courts  of  Nova  Scotia  and  New  l»runswick  assumed  the  law 
•  •f  Knirhind  to  be  in  force  in  tliose  IVovinces  upon  common  law 
j  rim  it'b  s. 

The  Nova  Scotia  rb-cisions  as  to  wliat  Imperial  Statutes  are  in 
forje  there  are  CMlIrcled  in  Con^'don's  Soxa  Scotia  Digest,  at  pp.  1336, 
p^  -"efi. 

The  leading'  rase  is  Cniacke  v.  Dickson,"  where  Lord  Mans- 
r«'br>*  statement  '*  The  Cr)lonies  take  all  the  common  and  statute  law 
of  Knjrlnnd  applirable  to  their  situation  and  condition,"  was  followed 
by  the  Stipreme  Cotirt  of  Nova  Scotia,  j)resided  over  by  Hallibur- 
ton, C.I. 


•  For  boiindnrles.  boo  App.  I.  'Section  7. 

'  Fi»r  bounrlarlf^.  »e«»  App.  I.  •  (1848)  James,  287. 

'  nprtslpf  8    TrPftlies.    vol.    6.    p. 
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The  New  Brunswick  decisions  on  the  subject  are  collected  in 
Stevens'  Digest  of  New  Brunswick  Reports,  3rd  ed.  (1897),  p.  139. 

In  the  Fisheries  Case,®  Strong,  C.J.,  ^®  states  that  the 
doctrine  of  Dixon  v.  Snetsinger  ^  would  seem  also  to  apply  to 
the  Provinces  of  Nova  Scotia,  New  Brunswick  and  Prince 
Edward  Island,  "as  all  these  were  originally  territories  ceded 
by  France  to  Great  Britain,"  and  ^  Girouard,  J.,  says  :  "  These 
principles,  i.e.,  those  of  the  old  French  law  followed  in  La  Nouvellc 
France,  applied  not  only  to  the  Province  of  Quebec,  but  to  the  whole 
coimtiy  known  as  Canada,  or  La  Nouvelle  France,  including  Upper 
Canada;  they  also  applied  to  Acadia,  Cape  Breton  and  Prince  Ed- 
ward Island  and  part  of  New  Brunswick  of  to-day,  when  these  colo- 
nies were  in  possession  of  the  French.'' 

British  Columbia.  British  Columbia,  formerly  ^  called  New 
Caledonia,  which,  not  including  Vancouver  Island,  became  a  self- 
governing  colony  in  1858,  was  united  with  the  colony  of  Vancouver 
Island  by  proclamation,  dated  6th  August,  1866,  issued  pursuant  to 
Imperial  Act  *  cited  as  "  The  British  Columbia  Act,  1866,"  ^  and 
thereafter,  on  the  20th  day  of  July,  1871,  entered  the  Dominion  as 
a  Province  thereof  by  order  ^  of  the  Queen  in  Council,  dated  the 
16th  of.  May,  1871,  made  pursuant  to  addresses  of  the  Houses  of 
Farl-ament  of  Canada  and  the  Legislative  Council  of  British  Colum- 
bia therein  referred  to  and  set  forth.  The  boundaries  of  British  Col- 
umbia, as  a  colony,  were  originally  fixed  by  Imperial  Act,'^  which 
WPS  repealed  by  29  &  30  Vict.  c.  67,  by  ss.  7  and  8  of  which  the  pre- 
sent boundaries  have  been  fixed.^ 

By  the  "  English  Law  Act "  '^  it  is  provided  ^'  that  the  Civil 
Laws  of  England,  as  the  same  existed  on  the  19th  day  of  November, 
1858,  and  so  far  as  the  same  are  not  from  local  circumstances  inap- 
plicable, should  be  in  force  in  all  parts  of  British  Columbia;  pro- 
vided, however,  that  the  said  laws  should  be  held  to  be  modified  and 
altered  by  all  legislation,  still  having  the  force  of  law  of  the  Pro- 


M1896)  26  S.  C.  R.  444.  'Assented   to   6th   August,   1866. 

"*P-  530.  oSee    Statutes    of    Canada,  1872, 

'  (1872)  23  U.  C.  C.  P.  235.  page  xxxiv. 

=  At  p.  551.  ^26,  27  Vict.  c.   83,  c.  67,  8,  9. 

"Until   2nd   August,   1858,   when  «  See  Appendix  I. 

21  &  22  Vict.  c.  99,  was  enacted.  "  R.  S.  B.  C.  (1897)  c.  115. 

*  29  «&  30  Vict.  c.  67.  '°  Section  2. 
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\iiiii-  if  nriti>h  ('«>luinl»ia.  nr  of  any  foniuT  colony  comprised  within 
till-  ;:iM.;;rnj)liiial  liinitji  tlu*r»*of.* 

Th.-  provisions  of  M««tion  !«•!»  of  tlif  U.  X.  A.  Act,  ISGT,  apply  to 
th.-  rroMn««>  thcrrin  naincil.  and  also  to  liritisli  Colunibia.  hut  not  to 
.Mi»nito'a  or  any  ..f  the  Nnrtii-\vi>t  Territories. 

The  North  West  TerritorieB  "  I»y  the  Imperial  Act,^= 
tifi<!  ns  ••The  Iitij>crf's  T^in<]  A<t.  1S(;."»."  antliority  was  «riven  to  Her 
Mnj«  -ty  t  '  ac  cpt  a  >urnu(hr  of  all  or  any  <»f  the  land,  territories,  etc., 
^rant'd.  «.r  purj»ortcd  to  he  irranted,  hy  letters  patent,  hy  C'has.  II.  in 
M'lTo,  f  "  Tlie  <i"Vrrnor  an<l  Company  of  A<lventurers  trading  into 
Ilud-'»!j*-  Hay."  known  as  the  Hudson  Hay  Co.,  within  Kupert's  Land, 
and  witlnii  ••nr  month  thereafter  hy  Order  in  Council  to  admit  lUi- 
jert*H  Ijuid  into  Canada  from  a  date  to  he  therein  mentioned. 

Tile  surrender.  j)ursuant  to  this  Act,  was  recited  hy  Order  in 
Couri.il  f.f  v;{rd  .Iniie,  ls*n,  which  declared  the  admission  to  tlie 
I>"nnni«»n  of  |{iip«'rt*s  Lmd  and  the  .\orth-western  Territory  from 
and  after    l.'»th  .hdy.   IsTi^ 

I'.y  .«»e«tion  lo  of  said  Order  in  Council  it  is  provided  that  ^' all 
t  ties  to  lands  uj)  to  sth  day  of  March,  18(1!),  conferred  by  the  Ilud- 
S'  n's  Hay  Co.  are  to  he  cniifirmed." 

The  iVoviiue  of  Manitoba'''  was  fornu'd  out  of  Kupert's  Land 
and  the  N'orih-uotern  Territory  by  the  Dominion  Act  33  Vict. 
(]>:«•),,•.  III., which  was  connrmed  hy  the   W.  X.  A.  Act,  1871.* 

** 'I'he  .North-West  Territories  Act*'"'  jirovides  that,  unless  the 
C'-ntext  otherwis*'  recpiins  : 

(a)  The  e\j»ression  "Territories"  nutans  the  Xorth-wcst  Terri- 
torir-,  .1..  defined  in  the  A(  t. 

Se  .  :\.  The  T.  rritories,  formerly  known  as  '*  Kupert's  Land'* 
r.n.l  the  Xurth-w. -t  Territf)ry,  shall,  with  the  exception  of  such  por- 
ttoHM  tiiere-.f  as  form  the  Hroviiue  of  Manitoba  and  the  District  of 
Ke.uafin.'^^  cntinne  to  he  calle.l  and  known  as  the  Xorth-West  Ter- 
nfon-  -.' 


S^.-   ftiso    'An    Art    t..    rmiovn  'Ml   &  32  Vict.  c.  105  (assented 

cJo,it>t«     .a«     to     thr      van.liiy     of  to  3l8t  .July.  1868. 

roloniai     i^aws.      riir,!     .,„      •  Tho  "For     l>oun(larie8,     see     Appen- 

rotnnLTl  I^'iws  Vnliflity  Art.  isr,:,;  -  fjjx    I. 

InuY.ri.ll    StnfiiiP   2.S  &    21»   Virt.    r.  Mmperial   Stat.   34   Vict.   c.   28. 

r..T    J ;i .«.«... nfr*l    tc,   20th    .luno.    IKr,.-,).  »  r.  s.  C.  1886.  c.  50,  s.  2.  s.-s.  a. 

(App*>nlix     to     n     r     Sf.'.t.     tS71,  'For     boundaries,     rev    appon- 

P     122  )     HnujifonH   ronsfitutlonal  dlx   I. 

lv>r„nirn(j..  p  211.  ».,3  vict.  c.  25.  s.  1,  part. 

Kor     iKinriflarics.     pro     Apjon- 
<\\x    I 
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Sec.  11.  Subject  to  the  provisions  of  this  Act,  the  laws  of  Eng- 
land relating  to  civil  and  criminal  matters,  as  the  same  existed  on 
the  loth  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy,  shall  be  in  force  in  the  Territories,  in  so  far  as  the 
same  are  applicable  to  the  Territories,  and  in  so  far  as  the  same  have 
not  been,  or  are  not  hereafter  repealed,  altered,  varied,  modified  or 
affected  by  any  Act  of  the  Parliament  of  the  United  Kingdom  appli- 
cable to  the  Territories,  or  of  the  Parliament  of  Canada,  or  by  any 
ordinance  of  the  Lieutenant-Governor  in  Council.'^ 

Sec.  12.  All  laws  and  ordinances  in  force  in  the  Territories, 
and  not  repealed  by  or  inconsistent  with  this  Act,  shall  remain  in 
force  until  it  is  otherwise  ordered  by  the  Parliament  of  Canada,  by 
the  Governor  in  Council,  or  by  the  Lieutenant-Governor  in  Council, 
lender  the  authority  of  this  Act.*' 

The  Stickeen  Territories  '^  (now  part  of  the  Yukon  District). 
By  order  dated  31st  July,  1880,^  of  Her  Majesty  in  Council,  it 
was  provided  that  "  From  and  after  the  first  day  of  September,  1880, 
all  British  territories  and  possessions  °  in  North  America,  not  already 
included  within  the  Dominion  of  Canada,  and  all  islands  adjacent 
to  any  of  such  territories  or  possessions  shall  (witli  the  exception  of 
the  Colony  of  Newfoundland  and  its  dependencies)  ^^  become  and 
be  annexed  to  and  form  part  of  the  said  Dominion  of  Canada;  and 
become  and  be  subject  to  the  laws  for  the  time  being  in  force  in  the 
said  Dominion,  in  so  far  as  such  laws  may  be  applicable  thereto." 

Prior  to  the  19th  July,  1862,  the  Stickeen  Territories  were 
administered  by  the  Home  Government  as  British  possessions  abroad. 
From  that  time  till  the  1st  day  of  September,  1880,  the  Governor 
for  the  time  being  of  British  Columbia,  or  in  his  absence  the  officer 


"49  Vict.  c.  15,  s.  3.  Kingdom;   but  where   that  is  the 

®  43  Vict,  c,  25,  s.  8.  case,  the  word  ''  abroad  "  is  usually 

'  For  boundaries  of  the  territory,  added    *     *    *    the  term  "  posses- 

formerly  so-called,  see  App.  I.  sions  of  Her  Majesty  "  will  with- 

^  See  Statutes  of  Canada,  1880-81,  out  any  stretch  of  construction,  in- 

p.  9.  elude  England    *    *    *     .. 

"  In  Coltman  v.  Brown,  (1858)  16  '°  For  boundaries  of  that  part  of 

U.  C.  R.  133,    Robinson,  C.J.,  said,  p.  Labrador  called  a  Dependency  of 

134.    The  word  "  possessions  "  is  an  Newfoundland,    see    Appendix    I., 

expression  more  generally  used  in  Imperial      Letters     Patent,    dated 

Acts  of  Parliament  when  the  plain  28th     March,     1876,     Consolidated 

and  expressed  intention  is  to  con-  Statutes     of     Newfoundland,    2nd 

fine     it     to     British     possessions  series,  1892,  p.  1107. 
abroad,  that  is,  out  of  the  United 
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oiliiuiii*term|;  the  f:«»\urnim'nt  (»f  Hriiisli  Coluinbia  as  Administrator 
of  thf  <;«»v.Tiiinc-nl  of  ihf  sniii  'IVrritories,  Iwul  j>o\ver/  inter  alia, 
•*  from  liiiH*  to  tiino  to  makf.  altiT  aiul  ivpoal  regulations  respecting 
the  iw*'  inul  tKcupation  (»f  lands  lu'longing  to  Her  Majesty  within 
the  »aiil  lerntoncs,  ami  l»y  such  roguhitions  to  authorize  persons  to 
Mi*k  «»r  lukf  away  gi'M.  silver  or  (»ther  minerals  in  or  from  any  part 
of  tl.c  -ijitl  ternlorir>,"  etc. 

P.y  the  .-ai«l  (>r«U'r  in  Couiuil  it  was  ])rovi(le(l  that  the  law  in 
f I  rcf  ill  the  .'ai<l  t«Tritorirs  **  shall  lie  the  law  of  England  as  it  existed 
oil  the  1st  "lay  of  January.  \^^Vi,  so  far  as  the  same  is  a))])licable  to 
thi*  rireuuK-tjifn  fs  of  lhos«'  territories."  Since  the  1st  day  of  Sep- 
trfnlMT.  isso,  the  laws  in  force  in  the  Dominion  of  Canada,  so  far 
m^  apj  liiaMi"  ilu-retis  have  been  in  force  in  the  said  territories;  which, 
ly  Order  in  C'ouiuil  of  the  (Jovernor-(ieneral  in  Council,  dated  2nd 
Oitolor.  !>:•.'».  an*  now  included  in  and  form  ])art  of  the  District  of 
Yukon.' 

Crown  Title.  Section  10<)  of  the  B.  X.  A.  Act  enacts  that 
*•  All  land-,  iiuncs,  mineral  and  royalties  belonging  to  the  several 
Provinren  of  Canada,  Xova  Seotia  and  New  Hrunswick  at  the  union, 
nml  {ill  •'Ums  then  i\\w  or  payaltle  for  such  lands,  mines,  minerals,  or 
roynlt  .-.  >hall  belong  to  the  several  Provinces  of  Ontario,  Quebec, 
Nova  Siotia  and  New  Urunswiek  in  which  the  same  are  situate  or 
arise,  snbj.-ci  to  any  trusts  existing  in  respect  thereof,  and  to  any 
intep-t  othrr  than  that  «>f  the  Province  in  the  same." 

TiiiH  .'.ection  applies  not  only  to  the  Provinces  therein  mentioned, 
bit  aNo  to  fhc  Province  of  P>ritish  Columbia,-'*  but  does  not  apjdy 
t-.  Miinit..ba.  the  'Perritorios  or  the  District  of  Kecwatin. 

'Ph.-  j.revi.uH  section*  ])rovided  that  "the  public  works 
nnd  pr  prfy  ..f  rac  h  Prr)vince  enumerated  in  the  third  schedule* 
^hall  l.r  th.  proprrty  uf  Canada."  and  section  117  provided  that 
"  thr  s.v.  r..l  Prosincrs  shall  retain  all  their  respective  public  pro- 
p.rtv  i.of  MfhrnviM.  .livpoMMl  (,f  in  this  Act,  subject  to  the  right 
of  (  anada  f..  a-«*uu)c  any  lands  or  ])ublic  j)ropcrty  required  for  forti- 
firitioiH  or  for  th.-  dcfmce  of  the  country." 

>e«tion  :e^)  pr.jvidrs  that  in  each  Province  the  Ivegislaturc  may 


My     Or.lor  in-connrii     of     lOth        Ap.    Cas.    304.    and    8.    10    of    the 


J':Iy.   ivr.2. 


Articles     of     Union,  Statutes     of 


b^'^   App.nrlix   I    for  iHinnrlariPH        Canada.  1872,  p.  Ixxxviil. 


f    V';Vvf»n    Hififrirf. 


108. 


rr.rioMc,  MrtaN  faiio.  nssO)  14  »  See  Appendix  I. 
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"  The  management  and  sale  of  the  public  lands  belonging  to 
the  Province  and  of  the  timber  and  wood  thereon." 

Property  and  civil  rights  in  the  Province."  ^ 

In  the  St.  Catharines  Milling  and  Lumber  Co.  v.  The  Queen,** 
it  was  held  by  the  Privy  Council,  following  A.-G.,  Ont.,  v.  Mercer,*-* 
that  section  109  of  the  B.  N.  A.  Act,  1867,  gives  to  each  Province  the 
entire  beneficial  interest  of  the  Crown  in  all  lands  within  its  bound- 
aries which  at  the  time  of  the  union  were  vested  in  the  Crown,  sub- 
ject to  such  rights  as  the  Dominion  of  Canada  had  under  sections 
108  and  117,  and  also  that  by  force  of  the  proclamation  (of  1763) 
the  tenure  of  the  Indians  was  a  personal  and  usufructuary  right  de- 
pending upon  the  good-will  of  the  Crown;  that  the  lands  were  there- 
by and  at  the  time  of  the  union  vested  in  the  Crown,  subject  to  the 
Indian  title,  which  was  an  interest  "  other  than  that  of  the  Province 
in  the  same  "  within  the  meaning  of  section  109,  and  also  that  by 
force  of  the  surrender  by  the  Indians  the  entire  beneficial  interest 
in  the  lands,  subject  to  their  privileges,  was  transmitted  to  the  Pro- 
vinces in  terms  of  section  109,  and  that  the  Dominion  power  of  legis- 
lation over  lands  reserved  for  the  Indians  was  not  inconsistent  with 
tlie  beneficial  interests  of  the  Province  therein.  In  giving  judgment 
Lord  "Watson  says,^®  "  In  construing  these  enactments,  (of  the 
1).  N.  A.  Act)  it  must  always  be  kept  in  view  that  wherever  public 
land,  with  its  incidents,  is  described  as  the  property  of  or  as  belong- 
ing to  the  Dominion  or  a  Province,  these  expressions  merely  import 
that  the  right  to  its  beneficial  use,  or  to  its  proceeds,  has  been  ap- 
propriated to  the  Dominion  or  the  Province,  as  the  case  may  be,  and 
is  subject  to  the  control  of  its  Legislature,  the  land  itself  being 
vested  in  the  Crown."  And,^  "  The  enactments  of  section  109 
aT-e,  in  the  opinion  of  their  Lordships,  sufiicient  to  give  to  each  Pro- 
vince, subject  to  the  administration  and  control  of  its  own  Legisla- 
ture, the  entire  beneficial  interest  of  the  Crown  in  all  lands  within 
its  boundaries,  which  at  the  time  of  the  union  were  vested  in  the 
Crown,  with  the  exception  of  such  lands  as  the  Dominion  acquired 
right  to  under  section  108,  or  might  assume  for  the  purposes  speci- 
fied in  section  117.  Its  legal  effect  is  to  exclude  from  the  duties  and 
rovenue^,  appropriated  to  the  Dominion  (by  section  102)  all  the  ordi- 
nary territorial  revenues  of  the  Crown  arising  within  the  Provinces. 
That  construction  of  the  statute  was  accepted  by  this  board  in  de- 


S.-s.  5.  » (1888)  8  App.  Cas.  767. 

S.-s.   13.  ^"At  p.  56. 

(1888)  14  App.  Cas.  46.  ^  At  page  57. 


J  J  cA'ou.v  rrn.t: 


iititn-  .\.-<i..  <>m..  >.  MtTiir.'-  wluTi'  llu-  toiitn.v.rsy  related  to  land 
^rjni.d  m  Uv  miujIo  to  a  suI^jih  t  l.ofore  1>(m,  wlncli  hmiine  escheat 
I.,  the  t  ro\»n  in  tlif  voar  1>TI.'* 

^••Ilad  IN  Indian  inlial.itants  Ikth  the  owners  in  fee  sim- 
j  !c  of  tlje  t.frit.Tv  whuh  tiny  surrendered  hy  the  treaty  of 
l^'T.i.  A.  «;.  V.  M.-rr.r*  mi-hi  liave  lurn  authority  for  holding 
that  ih.-  l*r..Mnr.-  <.f  Onlaiio  i-.iuld  derive  no  henefit  from  the  cession, 
in  r«-j«»t  that  ih.-  land  vsas  not  vi-sled  in  the  Crown  at  the  time  of 
thr  uiu..n.  \U\l  that  uas  not  the  character  of  the  Indian  interest. 
Th.-  Cp'wn  ha-  all  alnn;:  had  a  j. resent  i.roj.rietary  estate  in  the  land, 
ujH.n  whuh  ih.-  In«lian  title  was  a  mere  i)urden.  The  ceded  terri- 
l>  n  was.  at  ihe  iimr  id'  the  union,  land  vested  in  the  Oown,  suhject 
Im  an  mt.r.-i  other  than  lliai  of  llu'  Trovinee  in  the  same,  within 
th.'  ni.anm;:  of  H-ciion  1<''.».  and  must  now  helon*,'  to  Ontario  in  terms 
f.f  that  <  !5it:s.'.  unlrss  its  rij.dits  have  hei'u  taken  away  hy  some  pro- 
vj-ioii  of  til,.  A«  t  of  1m;;  other  than  those  already  noticed." 

■'"In  the  c-.turM'  of  the  ar<:umeiit  the  claim  of  the  Domin- 
;.  n  to  the  (id.d  territory  was  rested  ujmn  the  provisions  of 
*M»ii.»n  !»l.  -iih-eition  *.'!.  which  in  express  terms  confers. upon  the 
l'ar!iani«  nt  of  Canjida  j>(»wcr  to  make  laws  for  '  Indians  and  lands 
n-.TrM'd  for  the  Indians.'  it  was  ur^^ed  that  the  exclusive  power  of 
!•  j;ji-lalioii  and  adininisiration  carried  with  it,  hy  necessary  implica- 
t  on.  any  patrimonial  intensl  which  the  Crown  might  have  had  in 
n?.#r\rd  land-.  ,  .  .  'riicir  Lordshijts  are.  however,  unable  to 
OAS'  ni  to  th«'  ar^Miment  for  tiie  Dominion,  founded  on  section  91,  sub- 
•••«ti'»M  VL  'ri.erc  (an  Ic  no  (i  priari  probability  that  the  British 
I^'k'i-!;ilni.-.  in  a  branch  of  the  statute  which  professes  to  deal  only 
\v,!h  t!..-  <!i-tril  lition  of  hM,'i-.lative  ])ower,  intended  to  deprive  the 
1  r  •%;::.'^  of  ri:.'!)!--  wlii«  h  are  expressly  given  to  them  in  that  branch 
;  V  uli<h  rtlati  -  to  tln'  distribution  of  revenues  and  assets.  The 
^- ♦ '  f'i-'t  ?'••••  {ourr  «»f  h'Lri-lating  for  Indians,  and  for  lands 'which 
a  .  r.^.r\r.l  to  ilwir  n-..-.  lias  been  entrusted  to  the  Parliament  of 
tl.v  hotiiinioii  in  n,.i  in  tlu-  b-ast  degree  inconsistent  with  the  right 
•  <  tin-  rrovin. .-,  f,,  a  bcnrlicial  interest  in  these  lands,  available  to 
tli-  T  .  ;i  „.,ir.  .■  of  r»  \.nnr.  whcm'ver  the  estate  of  the  Crown  is  dis- 
•tir-;-  ».,:..!  ,.f  f!„.  Ind-an  title." 

Ti;.-  aKo\..  cn^..  r^taMishen  that  the  Crown  lands  within  the 
r<  nthu^  of  Ontario  1 -lonir  to  the  Province,  and  this  includes  all  pub- 
'  '    l:H)d<.  in   nnt;,rio  not   rivm  to  the   Dominion   umler  sections  108 


t^vi.  H  App    C;,^    7r,7  '(1883)  8  App.  Caa.  767. 

^'   I^^^*^  -'^^  'At    page   59. 
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and  117,  irrespective  of  whether  the  so-called  Indian  title  has  been 
surrendered  or  not;  but,  when  there  has  been  no  surrender,  subject 
to  the  so-called  Indian  title. 

The  treaty  in  question  in  St.  Catharines  M.  &  L.  Co.  v.  The 
Queen, ^  was  further  discussed  by  Rose,  J.,  in  his  learned  and  elaljo- 
rate  judgment  in  Caldwell  v.  Fraser."  There  the  plaintiff,  having 
a  prior  patent  from  the  Dominion  and  a  subsequent  patent  from 
Ontario  of  the  mining  location  X42  on  Sultana  Island,  sought 
to  set  aside  a  patent  from  the  Ontario  Government  to  the  defendant 
of  the  adjoining  land  covered  by  water,  on  various  grounds. 

Eose,  J.,  says:  "  By  the  North-West  Angle  Treaty,  Number  3, 
made  on  the  3rd  day  of  October,  1873,  the  Indian  inhabitants  ceded 
and  released  the  territory  therein  named  to  the  Government  of  the 
Dominion  of  Canada  for  Her  Majesty  the  Queen  and  her  successors 
f 01  ever.     That  territory  included  the  lands  in  question. 

In  the  treaty  it  is  provided  as  follows:  "  And  Her  Majesty  the 
Queen  hereby  agrees  and  undertakes  to  lay  aside  a  reserve  for  farm- 
ing lands,  due  respect  being  had  to  lands  at  present  cultivated  by 
the  said  Indians,  and  also  to  lay  aside  and  reserve  for  the  benefit  of 
the  said  Indians,  to  be  administered  and  dealt  with  for  them  by  Her 
Majesty's  Government  of  the  Dominion  of  Canada,  in  such  manner 
as  shall  seem  best,  other  reserves  of  land  in  the  said  territory  hereby 
ceded,  which  said  reserves  shall  be  selected  and  set  aside  where  it  shall 
be  deemed  most  convenient  and  advantageous  for  each  band  or  bands 
of  Indians  by  the  officers  of  the  said  Government,  appointed  for  that 
purpose,  and  such  selection  shall  be  so  made  after  conference  with 
the  Indians.  .  .  .  And  provided  also  that  the  aforesaid  reserves 
of  land,  or  any  interest  or  right  therein  or  appurtenant  thereto  may 
be  sold,  leased,  or  otherwise  disposed  of  by  said  Government  for  the 
use  and  benefit  of  said  Indians  with  the  consent  of  the  said  Indians 
entitled  thereto  first  had  and  obtained.  .  .  .  Her  Majesty  further 
agrees  with  her  said  Indians  that  they,  the  said  Indians,  shall  have 
the  right  to  pursue  their  avocations  of  hunting  and  fishing  through- 
out the  tract  surrendered  as  hereinbefore  described,  subject  to  such 
regulations  as  may  from  time  to  time  be  made  by  her  Government 
for  the  Dominion  of  Canada,  and  saving  and  excepting  such  tracts 
as  may  from  time  to  time  be  required  or  taken  up  for  settlement, 
mining,  lumbering  or  other  purposes  by  her  said  Government  of 
the  Dominion  of  Canada,  or  by  any  of  the  subjects  thereof  duly 
authorized  therefor  by  the  said  Government.' 

^  Svpra.  ^Delivered    31st    January,    1898, 

not  yet  reported;  in  appeal. 
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Su i.s<Hiuenily.  instructions  wire  given  to  J.  S.  Dennis,  Surveyor- 
In-netal.  I'V  hiicr  fn.m  the  Minister  of  the  Interior,  dated  the  7th 
Auj;u*t,  1>:'»,  t«.  j^-letl  the  reserve  secured  to  the  Salteaux  tribe  of  the 
OjiU'way  In.lums  un.h-r  Treaty  Nuiu))er  3.  The  letter  of  instruc- 
tioim  direileil  Mr.  l>ennis  to  select  the  reserves  after  conference  with 
Ih.-  In.han.-,  und  in  eoinplianee  witli  the  provisions  of  the  treaty. 

Suh,MM|uintl\.  on  the  l.'.th  July,  lM7i>,  the  Minister  of  the  In- 
t,ri..r  intitruii.d  A.  H.  Vaughan  to  proceed  to  Winnipeg  Kiver  and 
I.,  the  I  ake  of  tlu-  Woods  for  the  purpose  of  surveying  and  defining 
the  iM.inularies  of  the  srvt-ral  Indian  reserves  which  were  indicated 
Uj»*»n  the  map  of  Krewatin  therewith  sent,  amongst  others,  38  B. 
In  pur-uantr  <»f  tiu'se  instructions  the  reserves  were  defined,  and,  on 
tin-  Mh  OctolxT,  issi;,  the  Hat  Portage  band  of  Indians,  resident  on 
rcMH-es  38  A,  H,  and  (',  on  the  Lake  of  the  Woods  and  Winnipeg 
HiVtT,  dul  *  reh-asr,  reniise.  surrender,  quit  claim  and  yield  up  unto 
•  ur  S..vireign  l^idy  the  (^ueen,  iier  heirs  and  successors  forever,'  six 
ImiKlnd  acres  mort'  or  less,  bt'iug  com})osed  of  that  certain  island 
knowji  as  tht'  Sultana  Island,  and  also  known  as  mining  location 
-\4".',  siiiiat-'  n«'ar  the  north  shore  of  the  I^ake  of  the  Woods,  to  have 
and  to  hold  the  same  unto  Her  said  Majesty  the  Queen,  her  heirs 
and  ».ui(rs.sors  forevrr,  in  trust  to  (sell)  the  same  to  such  person  or 
I  rr-^oim.  ami  upon  surh  terms  as  the  (iovernment  of  the  Dominion 
of  Canada  may  de»'m  most  conducive  to  our  welfare  and  that  of  our 
J  eojilf.  and  upon  the  further  coiulitiou  that  all  the  moneys  received 
from  till'  said  lands  thereof  shall,  after  deducting  the  usual  propor- 
tion for  expenn-s  of  management,  be  placed  at  interest,  and  that  the 
ii't«re>t  m«»ney  acrriiinLT  from  such  investment  shall  be  paid  annually 
oi  >eMii-annually  to  ns  and  our  <lescendants  forever. 

Hn  the  '^'th  November,  isss,  a  ])atent  was  granted  to  Henry 
I'nln  er  r{  al.  of  'all  that  i)arc«'l  or  tract  of  land  sitmite  on  Sultana 
Marid  m  the  Lake  f>f  \Ur  Woods,  l)eing  formerly  a  i)art  of  the  Indian 
re^er\e  kuoun  a-«  Indian  Reserve,  3S  H,  Lake  of  the  Woods  (but  now 
Hirrmd.pMh.  at  pre>ent  known  as  Mining  liocation  *  X42,'  Sultana 
Lbind,  and  ni«.re  parti«nlarly  <leseribed  as  follows:  ...  to  have 
{<n.!  to  hoM  the  said  j.areel  of  land  and  all  minerals,  precious  and 
bi-e,  uhirh  may  !.♦«  found  therein,  unto  the  said  IIenr>'  Bulmcr,  et 
^1..  tlwir  heir-*  and  as«*i^'ns  forever.* 

Tlii"*  grant  was  «tat«d  to  have  been  made  in  consideration  of  the 
f'llfdTrrnf  of  the  Indian  I^nds  Mining  Hegulations  of  our  Dominion 
'  f  '  anad  I. 

The  plnintifT  got  in  the  title  of  these  various  grantees,  by  instni- 
p  rir^  whirb  u-err  exhibited  at  the  trial,  and  also  the  title  of  X43, 
f  >r   vhi.  h  btfer-i  patent  wore  also  issued  bv  the  Dominion. 


r 


TEE  CROWN  TITLE;    LAWS  IN  FORCE,  ETC. 


17 


hi 


-J 

i 


TO 


"U 


The  defendants  dispute  the  right  of  the  Dominion  to  sell  or 
grant  such  lands." 

After  quoting  from  the  judgment  of  Lord  Watson  in  the  St. 
Catharines  Milling,  etc.,  case,^  the  learned  Judge  proceeds  : — 

The  result  seems  to  be  that  as  there  was  no  power  in  the  Indians 
to  sell  or  transfer  their  interest  in  the  land,  but  only  to  surrender 
tlieir  right  to  the  Crown  by  formal  contract,  no  act  of  theirs  could 
confer  on  either  the  Dominion  or  the  Province  the  power  of  sale,  and 
that  the  right  and  power  of  sale  must  be  found  to  exist  independently 
of  any  Act  or  treaty.  There  is  no  doubt  that  the  Crown  might  dis- 
pose of  the  lands  without  reference  to  the  title  of  the  Indians  or 
their  claims,  but  the  policy  has  not  been  so  to  do,  and  by  the  British 
North  America  Act,  there  was  not,  I  think,  vested  in  the  Province 
the  right  to  sell  these  lands  or  interfere  with  the  Indians  until  after 
a  formal  surrender  of  the  lands  to  the  Crown.  I  do  not  now  con- 
sider the  right  of  the  Province  to  sell  its  interest  in  the  land  so  as  to 
vest  in  the  purchaser  the  lands  subject  to  the  right  of  the  Indians. 

The  exclusive  power  of  legislation  and  administration  which  was 
conferred  upon  the  Parliament  of  Canada,  did  not,  I  think,  in  fact 
it  is  practically  so  declared,  confer  any  power  to  sell  the  lands.  The 
lands  were  the  property  of  or  belonged  to  the  a. . .  ince,  and,  subject 
to  the  Indian  title,  or  the  right  of  the  Indians  to  the  use  of  the  land, 
it  seems  to  me  the  power  of  sale  must  be  in  the  Province.  The  Par- 
liament of  Canada  has  by  legislation  provided  for  the  transfer  by 
lease,  sale  or  will  of  the  lands  by  the  Indians  among  themselves.  I 
think  the  Parliament  of  Canada  could  not  have  given  the  Indiana 
power  to  sell  the  lands  to  a  stranger,  nor  could  it  by  legislation  have 
validly  asserted  the  right  to  sell  the  lands.  It  would  seem  anoma- 
lous that  if  the  lands  and  the  proceeds  of  the  sale  of  the  lands  should 
belong  to  the  Province,  the  Dominion  could  interfere  with  these 
lands,  fix  the  price,  and  sell  them  without  regard  to  the  interests  of 
the  Province,  even  although  that  was  done  under  assertion  of  the 
right  to  legislate  respecting  Indians  and  lands  reserved  for  Indians. 
Therefore,  it  seems  to  me  that  any  surrender  or  cession  by  the  Indians 
of  their  lands  or  their  rights  left  the  power  of  sale  exactly  where  it 
was  prior  to  such  surrender  or  cession.  That  power,  I  think,  was  in 
the  Province,  subject  to  the  surrender  or  other  extinguishment  of 
the  Indian  title. 

It  would  seem  perfectly  clear,  therefore,  that  if  we  were  dealing 
in  this  action  with  lands  which  had  been  formally  surrendered  to  the 
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Crnwn,  nn«l  whirli  woro  not  einlinurd  within  that  provision  of  Treaty 
Nuinl»i>r  :{.  in  whirli  llt-r  Majesty  a^'rocd  to  sot  aside  reserves,  the 
n-MTtion  «»f  ri^'ht  hy  tli.-  Dominion  to  sell  or  grant  such  lands  would 
ha\i'  w  f.iuiHlaii.'n  to  suj»i>ort  it.  But  it  is  said  that  the  lands  in 
qiu^lioii.  Ihim^j  land>  whii  h  were  reserved  out  of  such  treaty,  in  other 
vw>rd-.  e\eej.t»d  from  the  grant,  stand  in  a  different  position,  and 
thr  rights  n-<jttt  ting  tlnin  are  not  the  same  as  with  respect  to  the 
land-,  whuli  wt-re  surrendered,  and  which  were  not  to  form  part  o* 
the  reMr\»\  und»r  the  seetion  to  which  1  have  referred.  The  agree 
imnt  wn-  iuiplenieiited  hy  the  Dominion  hy  having  surveys  made,  and, 
suhM.jurntly,  a>  I  havt-  nln-ady  i)ointed  out,  there  was  a  release  or 
a  -urn  ndiT  of  Sultana  I>land  to  Her  Majesty.  ]>ut  it  is  said  that 
hctati-r  till*  halM-U'liim  in  such  release  was  in  trust  to  (sell)  the  same 
to  jiiuh  jHTson  or  persons,  and  upon  such  terms  as  the  (Jovernment  of 
tlu-  Dominion  <»f  Canada  might  deem  most  conducive  to  the  welfare 
of  tin*  Indians,  thrrrf..rr  the  ])oWfr  of  sale  rested  in  the  Dominion. 
It  s»  t-rn-  t.i  me  that  eaunoi  ho  so.  It  will  he  ohserved  that  substan- 
tially .-urh  a  provision  was  in  Treaty  Number  3,  so  that,  if  effective 
in  \\u-  >tirn'nd.r,  it  was  elTeclive  in  the  treaty.  As  I  have  pointed 
our.  thr  hidans  had  no  ]»ower  of  sale,  and  therefore  could  confer 
ivui-  by  any  n'lea.M"  or  surreu«lcr.  Tiu'  result  would  seem  to  me  to 
\*'  that  either  thf  surrender  was  inelVectual  and  had  lui  force,  or  that 
I!  wa-  n  Mirrrndrr  suhjr«t  to  its  provisiiuis  being  carried  out  by  the 
(■r"\Mi  in  its  inir-rity.  as  far  as  tlie  Indians  were  concerned,  i.e.,  that 
t!u-  j.iinlia>.-  nionry  of  liie  lands  when  sold  shoidd  be  at  interest, 
an.!  that  th.-  ini.r.  >!  m<Mi('y  sh(»uld  be  paid  annually  or  semi-annually 
to  thr  Intbans  and  tinir  descendants  forever.  The  administration  of 
s  r  »  inn, I  would  l.,-  \\\\h  the  Dominion,  and  possijdy,  I  think,  cyr- 
tmnjj^  th.'  I'p.\in.e  i>  b..nnd  in  accei)ting  the  benefit  of  the  sur- 
rrn'.  r  to  rdicvc  the  Dominion  of  such  obligation  or  rather  to  enable 
tlu«  D  n»ui.-M  t.»  p.  rform  such  promise. 

I  think  that  \\\r  opinion  that  th*-  surrender  took  effect  notwith- 
*raj».hn-  tj..-  |.r..\  i-.i..n>  to  which    1   refer,  is  supimrtcd  by  reference 

*  '  '*'■'*  ''•»" f  Tr.aty  NnmJMM'  ."..  which  1  have  above  set  out,  with 

r.f.r.n...  t.i  th.-  nglit  of  tin-  Indians  to  pursue  their  avocations  of 
h  f'hn;'  nn.1  ti-hing  thronghonf  the  tract  surrendered.  It  will  be 
•i' T^rd  that  th.'it  n^'ht  is  rcMM-vcd  subject  to  such  regulations  as 
>  ''""!  tune  fo  time  be  made  by  Ilcr  Majesty's  Oovernment  of  her 
1'.      n..  t>  ..f  Canada,  and  is  only  limited  by  such  regulations,  and 

*  '  t'e  tak  n-  away  from  the  territory  of  such  tracts  as  might  from 
tnv.-  t..  t,,nf.  1..-  n.piiro.l  of.  taken  up  for  settlement,  mining,  lumber- 
!J  J.  "T  »'}  vr  jMirj  .»Ms.  by  the  said  (Jovernmcnt.     Notwithstanding 


\ 
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this  clause,  it  was  held  in  the  St.  Catharines  Milling  Company  ease, 

that  the  Dominion  had  no  right  to  interfere  with  the  lumber,  and 

that  the  right  of  the  Province  to  the  lumber  was  not  taken  away.     In 

other  words,  although  over  the  whole  of  the  surrendered  tract  the 

Indians  had  practically  reserved  their  rights  of  hunting  and  fishing 

to  be  interfered  with  alone  by  the  Government  of  the  Dominion,  and 

although  by  such  clause,  as  far  as  the  Indians  could,  they  gave  to 

the  Dominion  Government  the  right  to  dispose  of  lands  for  mining 

o^         or  lumbering,  or  other  purposes,  it  was  held  that  that  clause  did  not 

confer  on  the  Dominion  any  right  that  it  had  not  before,  nor  was 

tb^  '.eaty  held  invalid  by  reason  of  such  provision.     The  right  to  re- 

c\        gulate  the  pursuit  of  hunting  and  fishing  existed  independently  of 

ST         the  treaty.     The  right  to  take  up  lands  for  mining  or  lumbering  was 

U  not  in  the  Dominion  before  the  treaty,  nor  was  it  given  by  the  treaty, 

nor,  as  it  appears,  was  the  treaty  held  any  the  less  valid,  although 

tliere  was  in  it  an  abortive  attempt  to  confer  such  right  upon  the 

Dominion. 

Notwithstanding  the  existence  of  such  a  clause,  the  treaty  was 

lield  to  be  effective  as  a  surrender,  and  the  right  of  the  Province  to 

the  lumber  was  also  declared.     It  would  follow,  it  seems  to  me,  that 

'  notwithstanding  the  provision  in  the  surrender  of  Sultana  Island, 

'       that  the  land  was  conveyed  in  trust  to  sell  the  same  to  such  persons 

-M       as  the  Government  of  the  Dominion  might  deem  most  conducive,  and 

ai       upon  further  trust  to  invest  the  moneys  received  from  the  lands  and 

pay  the  interest  over  to  Indians,  the  surrender  was  effective,  and 

the  trust  was  to  be  executed  as  nearly  as  might  be,  having  regard  to 

the  rights  of  the  Dominion  and  of  the  Province. 

,  If  the  proper  conclusion  be  that  because  of  the  form  of  the  sur< 

render  it  took  no  effect,  because  it  was  on  a  trust  or  condition  which 

I         tlie  Dominion  could  not  perform,  then  the  further  conclusion  would 

be,  that  there  would  be  no  right  to  sell  these  lands,  until  by  surrender 

1'  otherwise,  the  rights  of  the  Indians  had  been  disposed  of. 

I  think,  however,  that,  having  regard  to  the  decision  Avith  refer- 
t.       to  the  Treaty  Number  3,  for  the  reasons  I  have  given,  the  sur- 
renae.  may  be  held  to  have  been  effective,  the  power  of  sale  to  be  ex- 
ercised by  the  Province,  where  it  rested  prior,  but,  subject  to  the 
f     surrender,  and  the  administration  of  the  fund  which  is  to  stand  in 
1"    lieu  of  the  land  is  to  be  by  the  Dominion,  which  has  the  exclusive 
~     power  of  legislation  and  administration  conferred  upon  it. 

But,  even  if  I  had  come  to  the  conclusion  that  the  power  of  sale 
was  conferred  upon  the  Dominion  by  the  terms  of  the  treaty,  that 
would  not  dispose  of  the  matter  in  dispute  with  reference  to  the 
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prccioiw  ineUils.  Uy  decision  in  tlie  case  of  Tlie  Attorney-General 
of  Ilritish  (olumbiji  v.  The  Attorncy-(ieneral  of  Canada," 
the  j«recious  ir.etals  would  not  i)a.ss  to  the  Dominion,  nor  the 
right  to  disjMise  of  thtin.  upon  any  argument  that  has  been  ad- 
dutcd  iH'forc  ine;  thenfore,  even  adinittin«:,  for  the  sake  of  argument, 
that  the  Dominion  had  the  power  to  sell  these  lands,  it  had  no  power 
to  dis[M»st'  of  the  i)recious  metals.  Assuming  that  the  Indian  right 
or  title  has  luen  surrendered  and  extinguished,  and  that  the  Domin- 
ion had  a  jM>w»r  of  sale  wiiich  it  has  exercised,  then  it  seems  to  me 
that  the  rii;ht  of  tlie  rroviiue  to  enter  upon  the  lands  and  dig  and 
carrv  away  the  ores,  and  do  sucli  other  things  as  are  necessary  for 
tlir  purjMJse  of  getting  out  the  ores  and  disposing  of  such  right  by 
lta>e,  sale  or  otherwise,  arose  as  soon  as  such  sale  was  made.  I  think 
it  is  reasonably  clear,  therefore,  that  the  power  to  dispose  of  the  pre- 
cious nieiids  was  beyond  question  in  the  Province  and  not  in  the  Do- 
minion, and  tliat  the  patent  from  the  Dominion  to  the  plaintiffs* 
predeiosors  in  title,  even  if  valid  as  a  grant  of  the  land,  was  invalid 
»«  a  grant  of  the  precious  metals,  unless,  as  in  the  British  Columbia 
casv,  the  Province  has  given  to  tlie  Dominion  the  power  to  sell  such 
land,  which  has  not  been  suggested.  Since  the  decision  in  the  St. 
('aiharino-5  .Milling  Company  case,  the  Dominion  has  not  assumed  to 
H  11  unsurrendered  Indiari  lands.  Mr.  Orde  said  that  the  only  dealing 
in  nsj  ect  to  them  was  to  refuse  api)lications  to  purchase. 

.\nd  e(|ually,  it  seems  to  me,  as  to  unsurrendered  lands  the  Pro- 
vince has  no  power  to  sell  without  the  consent  of  the  Dominion, 
uhi«h  would  be  given  if  the  ])ominion  Parliament  has  the  right  to 
lrgi>.lat«'  away  t'lc  rights  of  the  Indians. 

Hn  the  ir.th  April,  181)4,  an  agreement  was  entered  into  be- 
tween tlic  Dominion  and  the  Province,  pursuant  to  the  provisions 
»»f  tlie  Statute  of  Canada,'"  and  the  Statute  of  Ontario,* 
by  whirh  the  rights  of  hunting  and  fishing  by  the  Indians 
through-  ut  the  tract  surrendered  by  Treaty  Number  3,  not 
in«  hiding  the  lands  agreed  to  be  set  apart  as  reserved  under  such 
triafy.  weio  declared  not  to  continue  with  reference  to  any  tracts 
wiiich  had  b.en  or  might  from  time  to  time  be  required  or  taken  up 
for  ^»  tilemeiit.  mining,  lund)ering,  or  other  purposes  by  the  Govem- 
11  ent  *>f  ( Ontario,  or  persons  duly  authorized  by  the  Government  of 
^>n';irio;  and  by  the  said  legislation  and  agreement  the  Dominion 
Pn-!  ani.  nt  nl-o  conceded  the  right  of  the  Province  to  have  a  voice 
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in  the  selection  of  the  reserves  agreed  to  be  set  apart  under  Treaty 
No.  3.  This  legislation  ard  agreement  were  apparently  upon  the 
admission  by  both  Legislatures  that  the  effect  of  Treaty  No.  3  was 
to  surrender  all  the  lands,  named  in  such  treaty,  and  that  the  effect 
of  such  surrender,  as  far  as  such  lands  were  within  the  limits  of  On- 
tario, was  to  vest  such  lands  in  the  Province,  and  that  the  provi- 
sions as  to  setting  apart  reserves  for  the  Indians  was  an  agreement 
by  Her  Majesty  to  set  the  same  apart  out  of  the  lands  of  the  Pro- 
vince. If  this  was  not  the  theory,  I  do  not  understand  why  the  Do- 
minion conceded  the  right  of  the  Province  to  be  consulted  with  re- 
spect to  the  laying  out  of  sucli  reserves.  It  certainly  was  open  to 
argument  that  the  Indians  surrendered  only  such  lands  as  were  not 
agreed  to  be  set  apart  by  the  Dominion,  and  that  when  such  lands 
were  so  set  apart  or  designated,  the  Indians  held  them  upon  the 
same  right  or  title  as  before  the  surrender,  subject  to  any  variation 
in  such  right  or  title  by  the  terms  of  the  surrender.  In  other  words, 
that  they  were  excepted  from  the  grant  upon  the  terms  set  out  in  the 
surrender,  and  that  the  surrendered  lands  were  not  defined  until  the 
reserves  had  been  set  apart.  It  is  certain  the  Indians  did  not  intend 
to  surrender  absolutely  all  their  lands,  but  only  a  portion  of  them. 
Support  is  given  to  the  argument  that  the  lands  to  be  included  in 
t  3  reserves  agreed  to  be  set  aside  were  not  considered  as  surrendered 
.  lands  by  the  provision  in  the  treaty  preserving  to  the  Indians  the 
^.  i/ight  to  pursue  their  avocations  of  hunting  and  fishing  throughout 
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y  the  tract  surrendered.  This,  I  think,  manifestly  does  not  refer  to 
'  the  lands  to  be  set  apart,  over  which,  as  of  course,  such  rights  would 
exist;  and  in  the  agreement  referred  to  between  the  two  Govern- 
ments, the  extinguishment  of  the  right  of  hunting  and  fishing  is 
confined  to  the  lands  other  than  '  the  reserves  to  be  made '  imder 
the  treaty. 

This  legislation  and  this  agreement  also  serve  as  a  declaration 
1  ;  by  both  Legislatures  that  the  right  exists  in  the  Dominion  to  ex- 
1  tinguish  the  Indian  title  by  legislation,  because,  as  I  have  said,  it 
t  did  extinguish  the  rights  of  hunting  and  fishing  over  the  lands  sur- 
P  rendered,  as  I  have  above  set  out.  I  say  this,  for  I  do  not  suppose  the 
Province  claimed  the  right  to  legislate  away  such  rights. 

I  take  it  that  this  legislation  and  the  agreement  thereunder  are 
also  a  declaration  that,  as  to  the  reserves  set  apart  prior  or  subse- 
^\  quent  to  the  making  of  the  agreement,  the  right  of  the  Indians 
^/  to  such  lands  under  the  provisions  of  Treaty  Number  3  is  acknow- 
1  ledged,  subject,  of  course,  to  the  concurrence  or  acquiescence  by  the 
I       Province  in  the  location  of  such  reserves,  and  the  exclusive  power  of 
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parties.  The  surrender  of  the  8th  of  October,  1896,  being  of  Sultana 
Island  only,  does  not  include  the  land  covered  by  water,  but  must 
be  confined  to  the  description,  and  therefore  does  not  include  any 
of  the  land  in  dispute  in  this  action.  So  that  if  38  B  is  to  be  read  as 
including  such  land,  the  question  has  been  surrendered,  and  therefore, 
unless  the  consent  of  the  Dominion  has  been  obtained  to  its  sale^  or 
disposition,  the  right  of  the  Province  to  make  such  sale  or  disposition 
has  not  yet  arisen. 

I  conclude,  therefore,  that  the  Dominion  had  no  power  to  sell 
or  grant  the  Indian  lands,  whether  surrendered  or  unsurrendered; 
(2)  that  even  assuming  the  right  to  sell  unsurrendered  lands,  it  had 
no  right  to  sell  or  dispose  of  precious  metals,  and  that,  therefore, 
its  patent  to  the  plaintiff  was  void;  (3)  Sultana  Island  having  been 
surrendered,  the  Province  clearly  had  the  right  to  sell  or  grant  such 
lands;  and  therefore  the  letters  patent  from  the  Province  of  X42  and 
X43  to  the  plaintiff  are  good  and  valid,  but  they  conveyed  nothing 
beyond  the  land  surrendered;  (4)  that  if  the  land  covered  by  water 
in  front  of  the  Sultana  Island  was  part  of  the  reserve  and  unsur- 
rendered, the  Province  had  no  right  to  grant  the  same;  (5)  that  if 
the  lands  in  question  are  part  of  38  B,  and  unsurrendered,  the  grants 
from  the  Province  are,  if  valid  at  all,  only  valid  to  the  extent  of  con- 
ve^ang  the  right  of  the  Province  to  such  lands  subject  to  the  Indian 
title,  and  the  right  to  take  the  precious  metals  from  under  such 
lands,  in  as  far  as  the  same  might  be  done  without  affecting  what  I 
may  call  surface  rights;  (6)  that  the  plaintiff  had  no  right  to  com- 
plain of  the  issue  of  the  letters  patent  of  D  193A,  assuming  such 
issue  to  have  been  valid,  because  he  had  no  contract  with  the  Crown 
at  the  time  of  the  grant,  and  no  right  which  was  enforceable  against 
the  Crown.  N'or  did  such  letters  patent  issue  by  error  or  improvi- 
dence, or  in  disregard  of  the  rights  of  the  plaintiff  as  riparian  owner 
or  otherwise;  (7)  that  the  plaintiff  had  no  right  to  claim  the  inter- 
ference of  the  Court  because  of  the  erection  of  the  crib;  (8)  that 
the  complaint  as  to  the  overlapping  of  the  descriptions  is  not  sus- 
tained. 

I  may  further  say  that  if  I  am  correct  in  the  view  that  the  Pro- 
vince had  no  power  to  make  a  grant  of  any  present  right  to  the  un- 
surrendered lands  under  the  water,  and  if  Eraser  or  the  defendant 
company  is  interfering  with  such  lands  without  right,  then,  in  my 
opinion,  on  the  facts  of  this  case,  the  plaintiff  is  not  in  a  position 
to  raise  any  such  question.  The  only  parties  who  can  complain  are 
the  Indians,  or  the  Dominion  Government,  as  having  control  of  In- 
dian affairs.'' 


I  PREClOrS  METALS 


The  projMJtiitions  of  Mr.  Justice  Rose  are  avowedly  based  on  the 
»lei'ij*ion  of  ilu-  IVivv  Coiiiuil  in  the  St.  Catharines  Milling  Case,* 
ami  ii  must  he  home  in  mind  that  the  lands  in  question  in  the  Privy 
(  ounril  an«l  U-fijre  Hose,  J.,  were  situate  in  a  tract  of  land  declared 
t.»  h>l'»n^'  to  the  I'roviiue  of  Ontario  by  virtue  of  section  109  of  the 
1'..  \  A.  Art.  and  over  tlie  management  and  sale  of  which  exclusive 
jun-d!cii«»n  was  ve.-ie«l  in  tlie  Provincial  Legislature  by  sub-section  5 
of  ».i  li.iii  V\i  thereof. 

('Miis4.«|uently,  they  wouhl  not  apj)ly  to  Indian  Reserves  (properly 
H»  c.tllt'ili  in  Ontario  set  apart  prior  to  18G7,  either  by  the  Imperial 
ofVi.er^.  who  fomu'rly  administered  Indians  affairs,  or  by  the  Pro- 
\»net'  of  (anatla. 

Sm  h  re>erves.  unless  surrendered  by  the  Indians,  become  Indian 
\n\uU  witliin  the  meaning  of  "The  Indian  Act,"  and  would  fall 
wiihin  the  h-gishitivr  jurisdiction  of  the  Federal  Parliament  and  the 
exctuiivr  eontroj  (.f  tlie  Dominion  (iovernment;  and  such  lands,  on 
th*'  prinriplrs  of  (hureh  v.  Fenton  ^  and  Farewell  v.  The  Queen,* 
Would  properly  he  granted  under  the  Great  Seal  of  Canada. 

Wli.-n  grantrd  hy  the  Dominion  to  private  purchasers,  sucli 
lanijs  Would  hfcume  snhjeet  to  the  jurisdiction  of  the  Province  over 
propi-rfy  and  civil  rights. 

In  .\.-(;.  of  Ii.  ('.  V.  A.-(i.  of  Canada,^  Lord  Watson  says:** 
•' Thi-  title  to  th«'  public  lands  of  British  Columbia  has  all  the 
uhiN"  been,  and  still  is,  vested  in  the  Crown;  but  the  right  to 
B  Imini'.t.r  and  dispose  of  these  lands  to  settlers,  together  with  all 
royal  au«l  territorial  n-venues  arising  therefrom,  had  been  transferred 
to  the  Province    before  its  admission  into  the  P'ederal  Union." 

As  to  the  Precious  Metals,  Lord  Watson  says,  in  the  same 
•  ftM-:*  ••A..or.ling  to  the  law  (.f  England,  gold  and  silver 
nnnr^  until  tlu  y  lia\e  been  aj.tly  severed  from  the  title  of  the  Crown, 
nn-1  \.-.tiv|  in  a  ?.uhjc(t.  are  not  regarded  as  partes  soli,  or  as^'nci- 
«'•  nt.  r.f  th.-  l.in.l  in  whirl,  tlH'V  are  found.  Not  only  so,  but  the  right 
of  thf  Crown  to  land,  and  the  baser  metals  which  it  contains,  stands 
wjon  ft  ihiTrrcnt  title  from  that  to  which  its  right  to  the  precious 
niet;il-  Mni.t  be  a^rril.e.l.  In  the  Mines  case,"  all  the  Justices  am" 
lUron.  au-ree.l  that,  in  the  case  of  the  baser  metals,  no  prerogative 
i-*  ^'iven  to  the  Crown:  whereas,  all  mines  of  gold  and  silver  within 
tiu'  realm,  whetlur  they  be  in  the  land  of  the  Queen  or  of  subjects, 

*•""'""  •  At  p.  301. 
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belong  to  the  Queen  by  prerogative,  with  liberty  to  dig  and  carry 

-^^  away  the  ores  thereof,  an.d  with  other  such  incidents  thereto  as  are 

'^%ecessary  to  be  used  for  the  getting  of  the  ore."  In  British  Columbia 

'^^the  right  to  public  lands,  and  the  right  to  precious  metals  in  all 

provincial  lands,  whether  public  or  private,  still  rests  upon  titles 

'  ^®jas  distinct  as  if  the  Crown  had  never  parted  with  its  beneficial  inters 

'^^sts;  and  the  Crown  assigned  these  beneficial  interests  to  the  Govern- 

jnent  of  the  Province,  in  order  that  they  might  be  appropriated  to  the 

?same  state  purposes  to  which  they  would  have  been  applicable  if 

they  had  remained  in  the  possession  of  the  Crown." 

I  And,'*    "  Their   Lordships   do   not   think  it   admits    of   doubt, 

I     and  it  was  not  disputed  at  the  Bar,  that  section  109  of  the  B.  N.  A. 
o 
Act  must  now  be  read  as  if  British  Columbia  was  one  of  the  Provinces 

therein  enumerated.     With  that  alteration,  it  enacts  that,  all  lands 

j  mines,  minerals  and  royalties  which  belonged  to  British  Columbia 

.at  the  time  of  the  Union  shall  for  the  future  belong  to  that  Pro- 

'vince,  and  not  to  the  Dominion.    In  order  to  construe  the  exception 

^from  that  enactment,  which  is  created  by  the  11th  article  of  Union, 

it  is  necessary  to  ascertain  what  is  comprehended  in  each  of  the  words 

Jof  the  enumeration,  and  particularly  in  the  word  ^  royalties.'     The 

Jscope  and  meaning  of  that  term,  as  it  occurs  in  section  109,  under- 

jwent  carefur  consideration  in  the  case  of  A.-G.,  Ont.,  v.  Mercer.^® 

/  '.     .     .     In  that  case  their  Lordships  were  of  the  opinion  that  the 

{mention  of    'mines  and  minerals'    in  the  context  was  not  enough 

'  to  deprive  the  word  '  royalties '  of  what  otherwise  would  have  been 

its  proper  force." 

The  Earl  of  Selborne,  in  delivering  the  judgment  of  the  Board, 

said :  ^^    "  It  appears,  however,  to  their    Lordships  to  be  a  fallacy  to 

issume  that  because  the  word  'royalties'  in  this  context  would  not 

)e  regarded  as  unofficious  or  insensible,  if  it  were  regarded  as  having 

•eference  to  mines  and  minerals,  it  ought,  therefore,  to  be  limited 

to  those  subjects.     They  see  no  reason  why  it  should  not  have  its  pri- 

Liary  and  proper  sense  as  to  (at  all  events)  all  the  subjects  with  which 

-     ,  t  is  here  found  associated,  lands  as  well  as  mines  and  minerals — even 

s  to  mines  and  minerals,  it  here  necessarily  signifies  rights  belonging 

CO  the  Crown  jure  coronae.    It  is  not  necessary  for  the  purposes  of  this 

pppeal    to    consider    whether    the    word    'royalties,'    as    used    in 

Section  109  includes  jure  regalia  other  than  those  connected  with 

pnds,  mines  and  minerals.     A.-G.,  Ont.,  v.  Mercer,^  is  an  authority 


1 


< 


"  At  page  304. 

"  (1883)  8  A.  C.  767. 


"  (1882-3)  8  App.  Cas.  778. 
^  Supra. 


5?« 


ROYALTIES 


in  the  ctTfit  that,  wiiliin  tlu-  moaning'  of  tlie  clause,  tlie  word  '  roya 
t!fs'  nunprrlu'iuls,  at  least,  all  ri'veiuies  arising  from  the  prerogativ 
n^'ht-  nf  the  trown  in  coniKTtion  witii  lands,  mines  and  mineralJ 
Tlu-  ex»«'i>iioii  cnatrd  l>y  the  11th  Article  of  Union  from  the  righ 
.-J  «t  iallv  a.->i>:nr<l  t<>  the  Provinee  hy  section  lOJ)  is  of  '  lands'  men 
T(a-  I'Xj.n  vHUMi  •  lands  '  in  that  article  admittedly  carries  with  it  i 
Ulh^t  nielaU;  that  is  to  say  'mines'  and  'minerals'  in  the  sense 
Mtt  on    !•»•.».     Mints  ami   minerals,  in   that  sense,  are  incidents  o^. 
Iiin«l.  ;in«l.  as  sn(  h.  have  l)een  invariahly  granted,  in  accordance  with 
llif  iinifunn  e«»mse   of   Provincial   legislation,  to  settlers  who  purv 
thas^-d  land  in  Krilish  ("olumhia.     But  jura  regalia  are  not  accessorie- 
of  land;  and  tlnir  Lordships  are  of  opinion  that  the  rights  to  whict 
till-  l>oiiiinion  (Jovi'innient  hecame  entitled  under  the  11th  Artich 
did  not.  to  any  extent,  derogate  from  the  Provincial  right  to  *  royal 
lit-.'  eoiinr«  ird  with  mines  and  minerals  under  section   109  of  th 
r.    N.  A.  Act." 

Tin-  dos  trine  of  this  case,  ])eing  based  on  section  109,  is  equalb 
apjduahlr  I',  the  Provjiues  of  Ontario,  Quebec,  Nova  Scotia  and  NeW 
I'.runswit  k.-  ' 

In  Atty.-ion.   \\.  ( ".  v.  Atty.-(ien.  Canada,*'*  and  in  Esquimaux 
and   Nan;iniio  h'y.  Co.  v.   Painhridge,^  the  Privy  Council  adopt  the} 
\:e\v  in  tin*  Mines  case,  that   mines  Koyal  ])elong  to  the  Crown  bv' 
j'rrr.  gistivc.  "  w  ith  liherty  to  dig  and  carry  away  the  ores  thereo 
j»nd  with  other  sudi  incidents  thereto  as  are  necessary  to  be  use 
f-  r  tin-  ^'Citing  of  the  ore."  in  j)refercncc  to  the  contrary  view  o 
I.otd   llardwiclvc.  ('..  in  Lydall  v.  Weston.'" 

In  Caldwrll  V.  IVaser."  Kose,  .1.,  held,  following  the  British 
Coliunl.in  lasi".  that  the  power  to  dispose  of  the  precious  metals  was 
in  the  Pfvinie;  tliat  a  patent  from  the  Dominion  of  a  portion  o 
Sult.-n  I  M.iiid.  even  if  valid  as  a  grant  of  the  land,  was  invalid  as  j 
K'"aiit  of  tlie  preeioiis  metals.  ». 

As  to  Indian  Reserves,  unless  the  instrument  of  reservation  < 
tri?  H  iij.t  \\<r>\>  of  severance  as  regards  the  precious  metals,  i.e.,  go! 
an  I  -dxer  theiein.  the  title  to  such  precious  metals  remains  in  th 
Crovwi.  nufl  parsed  to  the  Province  in  which  the  reserve  is  situate! 
««ndrr  se,  tJMn   l(i:»  ..f  the  P,.  X.  A.  Act.' 


'Soo  .'.iM.  Ksqnim.nilt  nnd  Nana-  man  v.  Vaudrey,  (1809)  16  Ves.  393 

imo   Ily.  f'o.    V.   n;»inl)ri.lKe.  (1896)  Caldwell  v.  Fraser  {supra). 
App   Cm*   .-.r.i.  •Supra. 

'  (\ss9)  14  App.  f'a.s.  .^02.  'See  also  Woolley  v.  Attome; 

•<is>,9)  \i  App.  CiXH.  20r,.  General  of  Victoria,  (1877)  2  Ap 

MlTHf))  2  Atk.   19;  sop  also  Sea-  Cas.  163. 
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It  follows  of  necessity  that  in  cases  of  reservations  for  the  benefit 
jf  Indians  made  by  or  under  authority  of  the  Parliament  of  Canada 
?ince  1867,  the  title  to  the  precious  metals  remains  in  the  Province 
until  disposed  of  by  the  Province. 

As  to  the  "  Ordinance  Lands  "  mentioned  in  3rd  Schedule  to 
section  108,  see  Commissioners  of  the  Queen  Victoria  Niagara  Falls 
Park  V.  Howard,*  where  it  was  held,  affirming  the  decision  of  Boyd, 
C,®  that  the  "  chain  reserve  "  along  the  bank  of  the  Niagara  River 
and  the  slope  between  the  top  of  the  bank  and  the  water's  edge,  did 
not  at  Confederation  pass  to  the  Dominion  Government  as  "  Ordi- 

(  nance  Lands,"  but  remained  part  of  the  public  domain  of  Ontario. 
The  meaning  of  the  words  "  trust  or  interest "  in  section  109 
of  the  B.  N.  A.  Act  has  been  judicially  considered  ;  ^^  and  also  the 
word  "  royalties."  ^ 

In  the  Fisheries  Case,^  it  was  held,^  that  at  the  time  of  Con- 
federation the  beds  of  all  lakes,  rivers  and  other  waters  within  the 
territorial  limits  of  the  several  provinces  which  had  not  been 
granted  by  the  Crown,  were  vested  in  the  Crown  as  representing  the 
Provinces  respectively,  and  that  there  was  no  distinction  in  this  re- 
spect between  the  various  classes  of  waters;  whether  salt  waters, 
fresh  waters,  tidal  or  non-tidal,  navigable  or  non-navigable,  etc.,  and 
that  the  ungranted  beds  of  all  such  streams  and  waters  w^re  there- 
fore lands  belonging  to  the  several  Provinces  in  which  the  same  were 
f  situated;  and  under  section  109  of  the  B.  N.  A.  Act  became,  upon 
T'^nfederation,  vested  in  the  Crown  in  right  of  the  several  Provinces, 
Suuject  only  to  the  exception  respecting  existing  trusts  and  interests 
mentioned  in  that  section,  and  excepting  the  beds  of  public  harbors, 
which,  by  the  operation  of  section  108,  were  vested  in  the  Dominion. 

No  distinction  exists  at  law  between  the  title  or  proofs  of  title 
to  land  covered  by  water  and  the  title  to  terra  firma.'* 


« (1896)  23  A.  R.  355.  '  Church  v.  Blake,  (1876)  2  Q. 
M1892)  23  O.  R.  1.  L.  R.  236;  Mercer's  Case,  (1883)  8 
"See  Attorney-General  of  Can-  Ap.  Cas.  767;  Precious  Metals  Case, 
ada  V.  A.  G,  of  Ontario  (the  Indian  (1888)  14  Ap.  Cas.  295.  As  to 
Annuities  Case),  1897,  Ap.  C.  199;  meaning  of  phrase— "  Set  apart  for 
St.  Catharines  M.  &  L.  Co.  v.  The  public  purposes,"  Mayor  of  Emm- 
Queen,  (1888)  14  Ap.  Cas.  46,  per  don  v.  Blackwood,  (1877)  2  App. 
Lord  Watson,  p.  54;  The  Canada  Cas.  574,  appeal  from  Sup.  Ct.  of 
Central  Railway  Co.  v.  The  Queen,  Victoria. 
:1873)  20  Gr.  273;  Booth  v.  Mc-  M1897)  26  S.  C.  R.  444. 
Intyre,  (1880)  31  U  .C.  C.  P.  183.  » At  page  514. 

*  Hall  "  on  the  Sea  Shore,"  ix. 
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Origin  of  Title.  All  lamU  in  Cniia.hi.  wlu'tlu'r  terra  firma,  sea- 
teh«»rv  i>r  laiul  rt^v.-rol  l.y  watrr.  and  iIm-  iniiu's  therein,  whether  mines 
l{..\al  .T  l»a><'  metals,  iiavmi:  heeii  vesictl  in  tlie  Crown,  or  in  the 
Kinx'  of  rniiitf.  the  ori^'in  of  i-very  title  of  a  sul)ject  to  such  lands 
•  »r  nums  imi-i  !«•  a  arrant  nr  other  instnmient  of  title  from  the  Crown 
(or  the   Kmt:  of  I'raim). 

It  i.H  netHvwiry  in  dediu  in^'  a  title  under  a  grant  from  the  Crown 
t.>  oxaniine  tlu-  ori-rinal  ^M-ant  in  order  to  see  whether  any  interest 
reinaiiis  in  the  Crown  or  not;  or  whether  any  rent,  condition  or  ser- 
vio-  lui"  Ih'oii  resrrved.^ 

I'.y  the  nuiniri|»al  law  of  France,  formerly  in  force  in  those  parts 
of  Cana«la  whieh  were  I'reneh  possessions,  a  grant  of  lands  did  not 
lonvi'y  to  the  grantre  a  right  to  minerals,  which  remained  the  pro- 
I't-rty  of  the  King,  an<l  did  not  pass  without  special  words;  when 
tijr  S.)\.'n'ign  grant»'<l  the  right  to  mine  for  gold  or  other  precious 
n.fiaU.  thr  ownrrs  of  the  soil  ha<l  no  rights  whatever,  and  could 
tlaiin  indrmniiy  only  for  any  damage  they  might  suffer  in  conse- 
ipirnre  of  tlie  grouml  heing  ()eeui)ied  hy  the  opening  of  roads  and 
miUfs." 

In  jh-aling  with  grants  from  tlie  Crown,  it  is  important  to  bear 
in  mind  that  the  right  of  the  Crown  to  land  and  the  baser  metals 
whidi  it  contains,  stands  \\\nn\  a  dilTerent  title  from  that  to  which 
its  right  to  thr  jm-eious  metals  must  he  ascribed."*' 

.\<(ording  to  the  law  of  England,  which  in  this  respect  (except 
ns  njodified  by  Statute),  is  in  force  in  all  the  territories  and  Pro- 
vin<r-  of  Canada,  except  (Quebec,  gold  and  silver  mines  (i.e..  Mines 
l{">al).  untd  thry  have  been  aptly  severed  from  the  title  of  the 
(  p»uj)  and  vr-tcd  in  a  subject,  are  not  regarded  as  partes  soli,  or  as 
ni«  id.nt*  ..f  th.'  land  in  which   they  are  found. '^ 

liy  s.ctinn  \n  of  the  H.  \.  A.  Act,  s.-s.  5,  exclusive  jurisdiction 
i-*  giv.n  to  th.'  Provine«'s  to  make  laws  in  relation  to  the  management 
nnd  ^a!r  f.f  tlie  j.ublie  lands  belonging  to  the  Province. 

And  hy  Md)  ..ret ion  IM.  in  relation  to  Property  and  Civil  Rights 
m  the  I'rMMiHr. 

Title.  <  Mn.r.jiiently.  to  be  valid,  a  grant  of  Provincial  lands 
-T  ..f  tli-  niinr.  and  minerals  therein,  must  be  authorized  by  the  pro- 
j-r   rr«>\inrial  authorities. 


'  .Mro  pirk^rlnK  V.  I^.rd  .Shor- 
lK>tirno.  1  Craw.  &  Dix.  al).  2.54. 
ftl«»o  iho  Statatp  liy  virtup  of  which 
f"irh  Krant  |»  mn«lp. 

*  Hoelna     v.     Iv>T,rrv.     (IS83)     6 


~  Procloua  Metals  Case,  (1889)  14 
A  p.  Cas.  302. 

'  lb.  See  also  Esquimault  & 
Xanaimo  Ry.  Co.  v.  Balnbrldge, 
(1806)  A.  C.  561. 
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In  Ontario,  there  is  a  department  for  the  management  and  sale 
of  the  public  lands  called  the  Department  of  Crown  Lands,  and  pre- 
sided over  by  "  The  Commissioner  of  Crown  Lands,"  who  is  a  mem- 
ber of  the  Provincial  Government. 

The  Mines  Act,  R.  S.  0.  1897,  c.  36,  is  printed  hereafter  in 
Chapter  XIV.,  with  notes  thereon. 

By  section  3  of  "  The  Ontario  Mines  Act,"  ^  all  reservations  of 
gold  and  silver  mines  contained  in  any  patent  issued  prior  to  4th 
May,  1891,  are  rescinded,  and  it  is  declared  that  all  such  mines  (i.e.. 
Mines  Royal)  in  or  upon  such  la"  ds  shall  be  deemed  to  have  been 
granted  in  fee  simple  as  part  of  such  lands,  and  to  have  passed  to 
the  subsequent  and  present  proprietors  or  owners  thereof  in  fee 
simple;  but  the  provisions  of  this  section  do  not  apply  to  lands 
patented  under  "  The  Free  Grants  and  Homesteads  Act."  * 

In  cases  of  patents  of  land  in  Ontario,  issued  prior  to  4th  May, 
1891,  in  which  the  mines  or  minerals  were  reserved  to  the  Crown 
expressly,  or  by  virtue  of  the  statute  or  other  law  in  force  at  the  date 
of  the  issue  of  such  patents,  such  mines  or  minerals  so  reserved, 
except  Mines  Royal,  would  remain  vested  in  the  Crown,  as  the  above 
section  deals  only  with  gold  and  silver  mines. 

Section  10  provides,  s.-s.  (1).  Crown  lands  not  situated  within 
any  mining  division,  which  are  supposed  to  contain  ores  or  minerals, 
and  mining  rights  in  lands,  the  ores  or  minerals  whereof  have  been 
reserved  by  the  Crown,  may  be  sold  or  leased  as  mining  lands  in 
blocks,  sections  or  lots,  to  be  called  "  mining  locations." 

Sub-section  (2).  Where  such  Crown  lands  are  situated  within  a 
mining  division,  they  may  be  occupied  and  worked  as  "  mining 
claims"  under  miners'  licenses,  as  hereinafter  provided.^^ 

The  Michipicoton  Mining  Division  is  the  only  mining  division 
yet  set  apart  in  Ontario.  To  it  Part  III.  of  the  Mines  Act  and  the 
Regulations  issued  thereunder  apply. 

Parts  I.,  II.  and  IV.  apply  to  the  remainder  of  Ontario. 

In  Quebec.  All  lands  supposed  to  contain  mines  or  ores  may 
be  acquired  from  the  Commissioner  of  Crown  Lands,  a  member  of  the 
Provincial  Government,  pursuant  to  the  9th  section  of  the  Revised 
Statutes  of  Quebec,  1888,^  as  amended,  the  text  of  which  is  set  forth 
and  dealt  with  hereafter  in  Chapter  XV. 

In  New  Brunswick.  The  administration  relating  to  Mines 
and  Minerals  devolves  upon  the  Department  of  Crown  Lands,  and  the 


'  R.  S.  O.    1897,  c.  36.  1  Clauses  1421  to  1582,   inclusive 

'  R-  S.  O.  1897,  c.  29.  and  Appendix  of  Schedules 

"  60  Vict.  c.  8,  s.  6. 
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Surveyor-Genera K  a  member  of  the  Provincial  Government,  is  charged 
with  tlie  duty  of  carrying  out  and  enforcing  the  provisions  of  the  law 
in  regard  thereto,  entitled  "The  (Jenend  Mining  Act,"  2  the  text  of 
which,  with  notes  and  cases,  is  set  forth  and  dealt  with  hereafter  in 
(  hapter  XVI. 

In  Nova  Scotia.  The  administration  of  mines  and  minerals 
is  co!innitU'(l  to  the  Commissioner  of  Public  Works  and  Mines,  an 
otllcer  appointed  by  the  Governor  in  Council  and  the  law  in  regard 
thereto  as  contained  in  the  Provincial  Statute  55  Vict.  c.  1  (passed 
30th  Aj.ril,  l.s!»2),  as  amended  in  1893,  1895,  1896,  1897  and  1898, 
the  text  of  wiiiili,  with  notes  and  cases,  is  set  forth  and  dealt  with 
herefter  in  Ciiapter  XVII. 

Ill  British  Columbia  tlie  administration  of  mines  and  miner- 
«1>  is  committed  to  tlie  Chief  Commissioner  of  Lands  and  Works, 
and  the  law  in  regard  thereto  is  contained  in  Provincial  Statutes  en- 
titled as  follows: — 

'I'Ik-  '•  Mineral  Act,"  11  S.  B.  C.  (1897),  c.  135. 

"  Placer  Mining  Act,"  K.  S.  B.  C.  (1897),  c.  136. 

'Mnal  Mines  Act,"  K.  S.  B.  C.  (1897),  c.  137. 

'•C..al  Mines  Kegulation  Act,"  R.  S.  B.  C.  (1897),  c.  138. 

''  In>pretion  of  Metalliferous  Mines  Act,"  II.  S.  B.  C.  (1897),  c. 
131,  the  text  of  all  of  which,  with  notes  and  cases,  are  set  forth  and 
•  halt   with  hereafter  in  Chapter   XVIII. 

Manitoba.  Section  22  of  "Provincial  Lands  Act  of  Mani- 
tolrn."- declares  that  no  grant  from  the  Crow^n  of  lands  in  freehold  or 
for  any  less  estate  has  operated,  or  will  operate,  as  a  conveyance  of 
the  goM  (»r  silv«r  mines,  or  any  other  mineral  therein,  unless  the 
same  are  exjiressly  conveyed  in  such  grant. 

S.',  tion  21  of  the  ]{.  S.  of  ^lanitoba,  1891,  provides  that  lands 
(ontaining  coal,  or  other  minerals,  shall  not  be  subject  to  the  provi- 
f-ion>  of  the  Provincial  Lands  Act,  but  shall  be  disposed  of  in  such 
manner  and  in  siu  h  terms  and  conditions  as  may  from  time  to  time 
lie  fi\.d  !.y  ilu'  Lieutenant-(Jovernor  in  Council,  by  regulations  to  be 
nuide  in  that   hehalf. 

No  su(h  regulations  have  yet  been  passed,  because  most  of  the 
unpatented  mineral  lands  in  Manitoba  are  the  public  property  of  the 


r»t    Virt.    (ISDI).   0.    16    (passed  forth  and  dealt  with  hereafter  In 

ir.tti    April.    IHOD.   as  amended    in  c.  xvi. 
1SJ>2.   l>if>3    and     isnr,.  tlip    text    of  »  R.  S.  M.  1891,  c.  120. 

which  with  notps  ajid  cases  is  set 
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Dominion,  and,  therefore,  to  be  disposed  of  under  the  Dominion 
Mining  Eegulations.* 

Indian  lands  containing  minerals  in  Manitoba  are  disposed  of 
under  the  Indian  Lands  Mining  Regulations.^ 

Prince  Edward  Island.  There  are  no  mines  or  mining  laws 
in  this  Province. 

The  "  North-West  Territories."  The  Dominion  Lands 
Act,®  passed  pursuant  to  the  authority  conferred  by  section  5  of 
the  Imperial  Act,  31-32  Yict.  c.  105,  upon  the  Pari?  iment  of 
Canada,  is  declared,  by  section  3,  to  apply  exclusive  y  to  the 
public  lands  included  in  Manitoba  and  the  several  territories  of  Can- 
ada, except  as  provided  by  any  other  Act  of  the  Parliament  of  Canada. 
Section  47  of  this  Act  provides  that  lands  containing  coal  or  other 
minerals  shall  be  disposed  of  in  such  manner  and  on  such  terms  and 
conditions  as  are  from  time  to  time  fixed  by  the  Governor  in  Council, 
by  regulations  made  in  that  behalf.  The  regulations  at  present  in 
force  are  printed  in  full,  with  comments,  hereafter  in  Chapter  XIX."^ 

Section  48  of  this  Act  provides  that  no  grant  from  the  Crown 
of  lands  in  freehold,  or  for  any  less  estate,  shall  be  deemed  to  have 
conveyed,  or  to  convey  the  gold  and  silver  mines  therein  unless  the 
same  are  expressly  conveyed  in  such  grant. 

The  District  of  Keewatin  was  a  portion  of  the  North-West 
Territories,  and  was  organized  as  a  separate  district  under  this  name 
by  "  The  Keewatin  Act."  « 

Provisional  Districts.  By  Order  in  Council  of  the  Governor- 
General  in  Coimci],  dated  17th  September,  1889,  the  boundaries'^ 
of  the  Provisional  Districts  of  Assiniboia,  Saskatchewan,  Alberta 
and  Athabasca  were  defined.    . 

B}^  Order  in  Council  of  the  Governor-General  in  Council,  dated 
2nd  October,  1895,''  the  whole  of  the  remaining  unorganized  and 
unnamed  portion  of  the  North-West  Territories  was  divided  into 
four  provisional  districts  named,  respectively,  Ungava,  Franklin, 
Mackenzie  and  Yukon.^*' 

*  See  Chapter  XIX.  but  were  subsequently  recommend- 

» See  Chapter  XIX.  ed    to    be  enlarged    by  Dominion 

"49  Vict.  (D.)  c.  54;  R.  S.  C.  (1886)  Order     in     Council,      dated      2nd 

c.  54.  October,  1895,  see  Appendix  I. 

'  See  c.  xix  ««  See  Bligh's  Orders  in  Council, 

^R.  S.  C.  c.  53;  for  boundaries,  (1889)  at  p.  935. 

see    Appendix   I.    The   boundaries  »  Passed  pursuant  to  R.  S.  C.  c. 

fixed     by     the     Keewatin     Act "  50,  s.  17. 

were  originally  fixed   by   39  Vict.  "  For  boundaries,  see  Appendix  I. 

(D.)  c.  21;  now  R.  S.  C.  (1886)  c.  53, 
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The  District  of  Yukon  (a  j»orti<>n  of  wliicli  i??  pometimes 
ref.rretl  to  as  "the  Klomlikf "),'  was.  l>y  Order  in  Council  dated 
2in\\  .luly.  lst»T."  constituted  a  I^ind  Hc^Mstration  District, 
with  the  ijind  Tiilrs  OlVuc  at  K.>rt  Cudaliy.  to  take  elTect  when  a 
Hfjristrar  should  !»«•  iij»|M»intiMl. 

Indian  Lands.  \>\  suh-scction  2\  of  section  1)1  of  the  B.  X.  A. 
Aft.  c\ilu-iv.-  juri.Mliilion  is  given  the  Dominion  Parliament  to 
iimko  laws  relating.'  to  Indians,  and  lands  reserved  for  Indians,  and 
pur-uatjl  to  liiis  authority  has  hccn  passed  "The  Indian  Act."  = 
Tilt"  «xj»re->i"n  "  In<lian  Lands,"  is  defined  hy  sub-section  (m)  of 
.•^erii"!!  V  to  nitau  any  resiTve  or  portion  of  a  reserve  surrendered  to 
t!:i'  Crown. 

St'.tion  II  cnarts  tliat  all  Indian  lands  which  are  reserves,  or 
portK  n-  of  reMTVfs  surrendered  or  to  l)e  surrendered  to  Her  Majesty, 
-hall  he  d.emed  to  he  held  for  the  same  ])urposes  as  before  the  passing 
of  the  Ait;  and  shall  be  numa.ired,  leased  and  sold  as  the  Governor  in 
C<.un<  d  direit-;,  subject  to  the  conditions  of  surrender,  and  the  pro- 
vision- of  the  Indian   Act. 

In  pursuant'  of  this  authority,  the  (lovernor  in  Council  has 
pa.HM  d  the  Irnlian  Lan<ls  Mining  JJegulations.^ 

Patents  of  hxHan  lands  are  recpiired  by  section  45  of  the  Indian 
.\(t  to  be  sigm-d  by  tlie  Superintendent  of  Indian  Affairs,  or  his 
deputy,  or  some  other  person  specially  authorized,  and  to  have  the 
<ireat  Seal  of  Canada  atlixed. 

In  Church  v.  IVntoii,'  (Jwynne,  J.,  in  dealing  with  a  parcel  of 
land  which  formed  part  of  a  tract  of  land  surrendered  by  the  In- 
dians in  l>.M  to  the  Crown,  observed,^  that  "the  manage- 
n  ent  and  sale  of  Indian  lamls  remained  in  the  Dominion  (iovern- 
nunt.  and  the  j...u.r  to  grant  letters  ])atent.'' 

I  ii'lcr  thr  t<rin>  <»f  the  surrender,  the  interest  on  the  moneys  to 
ariH..  out  of  tlic  ^alr  of  the  lands  was  to  be  |)aid  to  the  Indians  half- 
y»-arly. 

A  -ate  Cub>c.|nrnt  to  the  Dominion  jtalent)  of  the  land  for  taxes 
levied  (under  Provincial  legislati(.n)  bcfcue  the  i.'^.sue  of  the  patent, 
but  after  the  ^;de  by  the  Cn.wn,  was  upheld,  and  this  decision  was 
a?hni>ed  by  tlie  Cr.iirt  .>f  Ap|.eal,'''  and  by  the  Supreme  Court.^ 


•  For     lmtmclarie.4.     hop     App.     1.  '  r.  S.  C.  1886,  c.  43. 

For    l>oi.nrlaries    nf    thP     "  Yukon  •  Dealt  with  hereafter  In  c.  xix. 

.In  lirial       Distrirt."      ri>h      r,in<nlo  *  (1878)  28  l^    C    C    P    384 

'"'"••  ^^'>    ^^^i.  P   ^^'--  'At  p.  400. 

\t.h   r.nui.U,  (;„:.th,  vol.  xxxl.,  •  jb.  (1879)  4  A.   R.  159. 

r    r.-".  riatPci  21M   AuK.ist.  1S07.  t  ib.  (1880)  5  S.  C.  R.  239. 
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In  Church  v.  Fenton/  Moss,  C.J.O.,  says  that  upon  the  lands 
there  in  question  being  surrendered  by  the  Indians,  they  became 
ordinary  unpatented  lands' within  the  meaning  of  the  Assessment 
Acts.  The  history  of  the  legislation  upon  this  subject  has  been 
lucidly  traced  and  its  effect  fully  explained  in  xhe  judgment  of 
G  Wynne,  J.^ 

In  Farwell  v.  The  Queen/^  King,  J.,  said:  "The  rights  of  the 
Crown,  territorial  or  prerogative,  are  to  be  passed  under  the  Great 
Seal  of  the  Dominion  or  Province  (as  the  case  may  be)  in  which  is 
vested  the  beneficial  interest  therein,  otherwise  they  can  not  be  en- 
joyed by  it,  or  under  its  control/^ 

In  the  Exchequer  Court,^  Burbidge,  J.,  whose  judgment  was 
confirmed  by  the  Supreme  Court,  said:  "  Letters  patent  for  any  lands 
in  the  railway  belt  sold  by  the  Dominion  Government  may  be  issued 
under  the  Great  Seal  of  Canada  in  accordance  with  the  statutes 
passed  by  its  Parliament  in  the  exercise  of  a  clear  and  undoubted 
authority  to  make  laws  in  respect  of  the  public  property  of  the  Do- 
minion/' 2 

«  (1879)  4  A.  R.  162.  ^  (1893)  3  Ex.  Ct.  R.  290. 

»  (1878)  28  U.  C.  C.  P.  387.  ^  B.  N.  A.  Act,  s.  91,  s.-s.  1;  R. 

>«  (1894)  22  S.  C.  R.  561.  S   C.  1886,  c.  56. 
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MKANIXCiS  OF  TIORMS. 

"Mines"  and  "Minerals."  I^(>nl  Watson  points  out  in  Glas- 
jr<»u  V.  larif,'  that  "  iiiincs "  and  "minerals"  are  not  "definite 
icnns:  tlu-v  arr  :-u.<(t'i>iii)l»'  of  liiuitatioii  or  expansion,  according  to 
thr  inicnlion  witli  wliiili  they  are  used/'  and  says,  "in  construing 
n  re-iorvation  of  mines  and  minerals,  whether  it  occur  in  a  private 
dtvd  or  in  an  hulosure  Act,  re<rard  must  be  had,  not  only  to  the 
>vi>rcls  employed  to  describe  the  things  reserve^,  but  to  the  relative 
Iv>sitiMn  of  the  j>arties  interested,  and  to  the  substance  of  the  trans- 
n<ti«>n  or  arran^'emcnt  which  such  deed  or  act  embodies."  ^ 

^fr.  Justice  Street,  referring  to  the  judgment  of  Lord  Mac- 
nnghtcn  in  the  Farie  case,  says,  in  Ontario  Natural  Gas  Co.  v. 
Smart  : '  "It  has  been  laid  down  that  the  word  *  minerals,'  when 
ux  d  in  a  legal  document  or  an  Act  of  Parliament,  must  be  under- 
stood in  its  widest  signification  unless  there  be  something  in  the  con- 
text or  in  the  nature  of  the  case  to  control  its  meaning." 

Lord  Ma<  iia^rhten  also  said  in  the  Farie  case:  "The  word 
'  imn»'rals '  undo\d)tedly  may  have  a  wider  meaning  than  the  word 
'  nune-.'  In  its  wid«'st  siunification  it  j)robably  means  every  in- 
or;:nni.  snb-.tance  forming  i)art  of  the  crust  of  the  earth  other  than 
th*  layer  of  soil  which  sustains  vegetable  life.  In  some  of  the  re- 
}>orted  rn-«s  it  seems  to  lie  laid  down,  or  assumed,  that  to  be  a  mineral 
a  thin^'  must  be  of  commercial  value,  or  workable  at  a  profit.  But 
It  IS  ditVicult  to  se.'  why  commercial  value  shoidd  be  a  test,  or  why 
that  wliirh  is  a  minr-ral  when  commercially  valuable  should  cease  to 
I'c  a  mineral  wh»n  it  cannot  be  worked  at  a  ])rofit." 

In  tjje  Natural  (ias  Case,  which  was  affirmed  in  appeal,*  Street, 
.'..  nl-^o  said:    "  In   llext  v.  Oill,^-   Mellish,  L.J.,  stated,  at  p.   712, 


'  (\sm  n  A.  C.  fiTB.  » (1890)  19  O.  R.  591.  at  p.  595. 

'8<^o  also  HpII  v.  Wilson,   (1865)  ♦(1891)  18  App.  R.  626. 

2  Dr.  &  Sm.  401.  » (1872)  L.  R.  7  Ch.  699. 
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the  result  of  the  authorities  to  be  that  a  reservation  of  '  minerals ' 
includes  every  substance  which  can  be  got  from  underneath  the  sur- 
face of  the  earth  for  the  purpose  of  profit,  unless  there  is  something 
in  the  context  or  in  the  nature  of  the  transaction  to  induce  the  Court 
to  give  it  a  more  limited  meaning." 

This  definition  in  Hext  v.  Gill  was  criticized  by  Halsbury,  L.C., 
in  Glasgow  v.  Farie,  but  was  subsequently  adopted  by  the  Eng- 
lish Court  of  Appeal  in  Earl  of  Jersey  v.  Guardians  of  the  Neath 
Poor  Law  Union,°  where  it  is  stated  that  Hext  v.  Gill  has  not  been 
overruled,  and  Lord  Esher,  M.R.,  says,  "In  my  opinion  the  rule 
so  laid  down  (in  Hext  v.  Gill)  is  an  excellent  rule  of  construction, 
founded  on  a  long  series  of  cases." 

In  Midland  Eailway  Co.  v.  Checkley,"^  Lord  Eomilly,  M.R.,  said, 
"  Stone  is,  in  my  opinion,  clearly  a  mineral;  and  in  fact  everything 
except  the  mere  surface,  which  is  used  for  agricultural  purposes;  any- 
thing beyond  that  which  is  useful  for  any  purpose  whatever,  whether 
it  is  gravel,  marble,  fire-clay,  or  the  like,  comes  within  the  word 
mineral.  Where  there  is  a  reservation  of  the  mines  and  minerals 
from  a  grant  of  land,  every  species  of  stone,  whether  marble,  lime- 
stone or  ironstone,  comes,  in  my  opinion,  within  the  same  category." 

In  Midland  Eailway  Co.  v.  Eobinson  ^  it  was  decided  (by  Lords 
Herschell  and  Watson,  Lord  Macnaghten,  dissenting),  that  the  mines 
of  coal,  ironstone,  slate  and  other  minerals,  which  section  77  of  the 
"  Eailway  Clauses  Act,  1845,"  excepts  out  of  the  conveyance  to  the 
railway  company,  and  the  "  mines  or  minerals  "  under  the  railway,  or 
within  the  specified  distance,  which  section  78  empowers  the  owner 
to  give  notice  of  his  intention  to  work,  include  not  only  beds  and 
seams  of  minerals  got  by  underground  working,  but  also  such  as 
can  only  be  worked,  and  according  to  the  custom  of  the  district 
would  be  properly  worked,  by  open  or  surface  operation. 

Lord  Watson  said,  "  In  that  case  ^  I  came  to  the  conclusion 
that  every  substance,  being  a  mineral  within  the  meaning  of  these 
clauses,  is  reserved  to  the  owner  irrespective  of  the  method  by  which 
it  may  be  wrought.  I  there  said  that,  in  the  enactments  of  section 
18  of  the  "Waterworks  Clauses  Act,  1847"  (which  are  in  the  same 
terms  with  sections  77  and  78  of  the  "Eailway  Clauses  Acts"  of 
1845),  the  word  '  mines '  must  be  taken  to  signify  '  all  excavations 
by  which  the  excepted  minerals  may  be  legitimately  worked  and 
got.-" 

•  (1889)  22  Q.  B.  D.  555.  « (1889)  15  App.  Cas.  19. 

'  (1867)  L.  R.  4  Eq.  25.  •  Farie's  Case,  13  App.  Oas.  657. 
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L<.ra  lltrMlull  Miys.  in  n-firrm-  t«»  his  judKinent  in  Farie's 
iHM*/"*  ••  I  tlt-Mre  only  In  M»y  tluil  wlun  I  stated  that  in  my  opinion 
tlu'  n-tTMUinn  r\i.n«U'.l  m  all  siicli  iKuliis  of  mineral  sul)stances 
l\in.'  t..j;eiher  in  s«ains.  hr«l-.  or  strata  as  are  commonly  worked  for 
j.p.lit.  and  have  a  Nahi.-  iiwlri.endent  <.f  the  surface  of  the  land, 
1  did  n.'t  mi.n'l  I'y  ih.-M-  latter  words  to  sujrjrest  that  the  value 
of  the  mniend  snl.>iane.'s  at  the  time  of  the  reservation  was  the  test 
wl;.-lh.r  thev  vu-r.'  re>erviil  or  not.  I  used  them  in  order  to  em- 
j»haj.i/.e  the  fact  that  it  was  n<»t  every  scattered  i)iece  of  mineral  lying 
tmd.T  ll..-  lan.l  that  c<»uld  he  calhMl  a  '  mine/  hut  only  mineral  sub- 
Ptanei-  l\!n^'  in  >rams.  or  l>eds  or  strata." 

It  !h  iM  Ih-  horn«-  in  mind  that  Lord  Ilerschcll  was  the  dissent- 
in^'  .liidu'e  in  the   I'arie  case. 

".Mines"  mav  mean  snhsoil  containin«r  the  minerals,  and  not 
n;cr»  ly  the  minerals  tliemselves.' 

In  P.allacorki>h  Silver  .Minin,<:  Co.  v.  Harrison,-  Lord  Penzance 
wIm  ;:a\e  tin-  judirnient,  said:-'  "The  Act  allirms  that  he  has 
excepted  out  of  tin-  ;,'rant  not  only  the  minerals,  hut  that  portion  of 
lh»-  >oil  wliidi  (ontains  tlie  minerals  and  which  constitutes  'the 
I!. inc.'  " 

In  many  >tatut<'S  the  terms  "mines"  and  '' minerals  "  are  de- 
(Iniij  ft-r  the  purpo.-es  of  the  Act  containing  the  definition,  and  such 
-tatutory  <leHnitions,  therefore,  control  the  meaning  of  the  terms 
detined  for  the  j)urj)oses  of  the  particular  Act  only. 

ILLISTHATIOXS. 

*•'  IiSTANdS   III  I.I)  TO    I'.l-:   IN(MI)KI)   I\   THE  TERM   "  MINE  "   OR 
"  MINKK.M.." 

In  I  ai!  of  .I.r>.-y  v.  (iuardians  of  the  Poor  of  Xeath  Poor  Law 
I  niMn."'  i\  r.-..r\ation  in  a  conveyance  of  "all  mines  and  minerals 
vlnt-MMT.  exrej.t  ^tone  (|uarries,"  was  held  to  include  brick,  earth 
and  tlay. 

In  Midland  Ii'aihvny  Co.  v.  Hohinson  *  it  was  held  in  the  House 
r>f  Lord,  bv  I/»rd<  Ilcr-clnll  and  Watson,  Lord  :\racnacrhten  dissent- 
in/,  tlint  limr.ton,.  j.  a  "mineral"  within  the  meaning  of  sections 


'  1.1    App.   ra«.  r.:.7.  '(1873-4)  L.  R.  5  P.  C.  49. 

It    .T.fls^i.    MR.,     in     Eardlpy  "' At  p.  62. 

V     (Iranvili...    .isTra    ?.    rh.    n..    at  '(ISSB)  22  Q.  R  D.  555. 
:^    ^.r.:   T>nk..  of  Hamilton   v.  Ora-  « (1889)   15  App.  Cas.   19. 

1   «»;v   (1V71>  L.   R.   2Sr.   &    Div.   166. 


' 
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77  and  78  of  the  Railway  Clauses  Act,  1845;    8  &  9  Vict.  (Imp.) 
c.  20. 

In  Ontario  Natural  Gas  Co.  v.  Smart,'*  Natural  gas  was  held  to 
be  a  "  mineral ''  within  the  meaning  of  section  565  of  Municipal  Act, 
R.  S.  0.  1887,  c.  184;  now  R.  S.  0.  1897,  c.  223,  s.  657. 

In  Midland  Railway  Co.  v.  Checkley,®  Romilly,  M.R.,  held  that 
a  quarry  of  stone  was  included  in  the  words  "  mines  and  minerals  " 
in  a  Canal  Act,  34  Geo.  III.  c.  93. 

In  Cleveland  v.  Meyrick  ^  Malins,  V.-C,  held  that  under  a  be- 
quest of  "  all  shares  in  mines,"  etc.,  shares  in  a  company  limited  to 
tlie  working  of  slate  quarries  passed.  The  company's  slate  works 
were  carried  on  almost  entirely  by  underground  or  mining  operations. 
In  Tucker  v.  Linger  ^  the  House  of  Lords  assumed,  but  did  not 
decide,  that  a  reservation  of  mines  and  minerals  included  flints. 

In  Hext  V.  Gill  °  china  clay  was  held  to  be  included  in  a  reser- 
vation of  "  all  mines  and  minerals  within  and  under  the  premises," 
etc. 

In  Midland  Railway  Co.  v.  Haunchwood  ^"  it  was  held  that  the 
word  '*^ mines"  in  77th  section  of  the  Railway  Clauses  Act,  1845, 
included  a  bed  of  clay.^ 

In  King  v.  Sedgley  ^^  property  in  which  limestone  obtained  by 
underground  workings  was  held  to  be  a  mine. 
As  to  "  freestone,"  see  King  v.  Dunsford.^ 
As  to  "  clay,"  see  R.  v.  Brettel.^ 

In  Earl  of  Rosse  v.  Wainman  ^  a  stratum  of  stone  was  held  to 
be  included  in  the  word  "minerals"  in  a  reservation  contained  in 
an  Inclosure  Act. 

In  Micklethwait  v.  Winter^  it  was  held  that  stones  dug  from 
quarries  are  minerals  within  meaning  of  an  Inclosure  Act. 

In  Attorney-General  v.  Tomline,®  coprolites  beneath  the  surface 
of  a  copyhold  tenement  were  decided  to  be  minerals. 

In  Attorney-General  v.  Welsh  Granite  Co./  it  was  held  by  the 
Court  of  Appeal  that  granite  was  included  in  a  reservation  to  the 
King  of  "  minerals,  etc.,"  and  that  the  Crown  was  entitled  to  win 
the  granite  by  open  workings. 


■*  (1890)  19  O.  R.  591,  affirmed,  18        Farie,  13  App.  Cas.  657. 
AP-  R.  626.  "  (1831)  2  B.  &  Ad.  65. 

"(1887)  L.  R.  4  Eq.  19.  ^1835)  2  Ad.  &  E.   568. 

'  (1868)  37  L.  J.  N.  S.  125.  '  (1832)  3  B.  &  Ad.  424. 

^  (1883)  8  App.  Cas.  508.  -  (1845)  14  M.  &  W.  859. 

»  (1872)  7  Ch.  Ap.  699.  5  (i851)  6  Exch.  644. 

"  (1882)  20  Chy.  Div.  552.  « (1877)  5  Ch.  Div.  750. 

'  Compare     with      Glasgow  v.  ^  (1887)  35  W.  R.  617. 
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Sll!STAN\K>   HKLI)  To   UK  NOT    INl  lA  DID   IN   TKKM   '*  MINE       OR 
*•  MINIKAL." 

In  K-Til  nrea«lnll)ano  v.  Mcnzies "  the  House  of  Lords  held 
that  a  reservation  of  **  all  mines  an<l  niinorals  of  wliatsoever  nature 
or  ijviality  '*  ilul  not  include  a  quarry  of  freestone  suitable  for 
I  uthimg. 

In  I)arvill  v.  Itoju'r"*  it  was  held  that  limestone  quarried  out 
of  the  >urfa»«'  was  not  wiiiiin  an  exception  (contained  in  deeds 
tarrying'  out  an  a^'rccmcnt  for  a  ]»artition  of  lands)  of  "the  mines 
of  lead  and  coal,  an«l  other  mines  and  minerals." 

In  <ihis;:o\v  V.  Farie  '"  it  was  held  l>y  tlie  House  of  Lords  (Lord 
Ilcn-iheli  di.-MMitin;:),  tiuil  common  clay  was  not  included  in  the 
nsvrvation  t»f  **  mines  of  coal,  etc.,  or  other  minerals,"  contained  in 
the  KSih  set  tion  of  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict. 
V.  17). 

In  Klwes  v.  Uri;:^'  (Jas  Co,.'  Chitty,  J.,  expressed  the  opinion 
(not  ho\vrvi-r  necessary  to  tlie  decision  of  the  case)  that  a  boat  2,000 
xears  oM,  found  embedded  four  to  six  feet  deep  in  clay,  was  not  a 
'*  miiunil." 

In  .Jones  v.  Cwmorthen  Slate  Co.,-  it  was  decided  that  works 
for  t!i«'  ^'ellin^'  of  slate  are  assessable  to  the  income  tax  under  5  &  6 
\"ict.  c.  .'55  (Sched.  A.)  as  (luarrics  of  slate,  and  not  as  mines,  though 
nli  Ihi"  slate  is  obtained  by  under^rouiul  working. 

Ill  Simms  v.  ICvans  •'*  the  same  concern  was  held  by  the  Court 
of  Qneen's  iJeiuh  to  be  a  '*  mine''  within  the  meaning  of  the  Metal- 
lif»r<>u.s  Mines  Art.  1S72.* 

In  .\tt..rney-t;eneral  for  the  Isle  of  Man  v.  Mylchreest  ^  the 
Privy  ('..iinril  hrld  that  the  word  "minerals"  in  the  Act  of  Settle- 
ment of  r.o:i  ,li<l  not  include  clay  and  sand. 

"  Quarry"  was  stated  by  I'.ramwell,  L.J.,  in  Jones  v.  Cwmorthen 
Slate  (.)./•  to  p  nerally  mean  "  a  place  where  the  material  is  got  out 
in  larp<  shaj.e  like  blocks,  and  not  where  it  is  got  in  small  pieces 
like  roal  and  ironstone." 

In  Purhr.^  Downier  of  Cleveland  v.  Meyrick,^  Malins,  V.-C, 
»-a\f«.  ••  V.y  a  qnarry   I  niubr^land  a  wmk  from  which  stone  or  other 


»t<«22)    1    .Shaw.    Ai>.   22.'.. 
'  il^:..'.>  2  I>riwr>'.  294. 

13   A  pp.  Cfifi.  6.*.7. 
'  «1HH6)  .13  Ch.   Dfv.  r.(\2. 
'  {\^:0)  4  Kx.   Dlv.  97. 


'  Not  reported,   but  referred   to 
In  4   Ex.  D.  97. 

♦  .35  &  36  Vict.  c.  77. 

Ml 879)  4  App.   Cas.  294. 

•(1879)  5  Ex.   D.  95. 

'  (1868)  37  L.  J.  Ch.  (N.  S.),  p.  127. 
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material  is  obtained  by  excavation  from  the  surface  only.  Directly 
you  cease  to  excavate  from  the  surface,  and  carry  on  a  subterranean 
work,  it  is  no  longer  a  quarry." 

^^ "  Therefore,  I  find  that  the  authorities  both  at  law  and 
in  equity  concur  in  this,  that  if  the  operations  carried  on  are 
in  fact  mining  operations,  and  not  surface  operations,  whatever  may 
be  the  material  gained,  whether  it  be  slate,  as  in  the  present  case  ; 
limestone,  as  in  The  King  v.  The  Inhabitants  of  Sedgeley;  ^^  or  clay, 
as  in  the  King  v.  Brettell,'^^  the  criterion  is,  not  the  material  ob- 
tained, but  the  mode  in  which  it  is  obtained." 

In  Darvill  v.  Eoper,^  Kindersley,  Y.-C,  said  :  "  Is  a  mine  and 
a  quarry  the  same  thing  ?  According  to  the  ordinary  sense  of  the 
term  mine,  does  it  mean  a  quarry  ?  I  apprehend  clearly  not.  The 
meaning  of  the  term  does  not  depend  on  the  nature  of  the  fossil 
body  obtained,  it  depends  on  the  nature  of  the  mode  of  working  it. 
Some  mines  may  be  worked  by  means  of  mining,  others  by  means  of 
quarrying,  and,  upon  the  case  here  shown,  the  limestone  was  worked 
by  quarrying.  .  .  .  That  which  is  worked  by  mines  is  by  a  means 
of  working  in  which  the  surface  is  not  disturbed,  and  when  limestone 
is  so  worked  then  it  is  a  limestone  mine.  It  is  clear  that,  in  the  popu- 
lar, and  I  think  in  the  just  and  accurate  sense,  of  the  distinction  be- 
tween mines  and  quarries,  the  question  is,  whether  you  are  working 
BO  as  to  remove  the  surface,  including  perhaps  portions  of  the  lateral 
surface,  so  as  not  to  leave  a  roof.  Mining  is  when  you  begin  only 
on  the  surface,  and,  by  sinking  shafts,  or  driving  lateral  drifts,  you 
are  working  so  that  you  make  a  pit  or  a  tunnel,  leaving  a  roof  over- 
head." 

In  Bell  V.  Wilson,®  Kindersley,  Y.-C,  said: — "  I  cannot  entertain 
the  smallest  doubt  that  a  mine  and  a  quarry  are  not  the  same.  .  .  . 
A  mine,  properly  speaking,  is  that  mode  of  working  for  minerals  by 
diving  under  the  earth,  and  then  working  horizontally  or  laterally  ; 
whereas  a  quarry  is  where  the  working  is  sub  dio." 

In  Glasgow  v.  Farie,^''  Lord  Macnaghten  says  at  p.  687  :  "  It 
was  admitted  that  there  is  no  reported  case  which  throws  any  doubt 
on  the  accuracy  "  of  the  above  language  of  Kindersley,  V.-C.^ 

In  Denison  v.  Holiday,^  under  a  conveyance  of  "  quarries," 
mines  and  seams  of  coal  were  held  not  to  pass. 


■^  P.  128.  "  13  App.  Cas.  657. 

'-  (1831)  2  B.  &  Ad.  65.  ^  See    also    Attorney-General    v. 

"(1832)  3  B.  &  Ad.  424.  Mylchreest,  (1879)  4  App.  Cas.,  at 

M1855)  3  Drew.  298.  p.   306. 

« (1865)  2  Drew.  &  Sm.  399.  ^  (1858)  3  Exeh.  Rep.  (N.  S.)  670. 


-lu 


nt^h 


•*MetaJs."  Ill  I'arl  i.f  I{(»>>i'  V.  Waiininan,'  Parki',  15.,  cites  with 
a|.jTt.\al  llu-  f.>llt»winjr  oxtnut  from  Dr.  .Johnson:  "All  metals  are 
iiunrraU.  hut  all  niiiu-raU  iirv  not  nu'lails."' 

It  lia-  Im  on  lul.l.  a>  njalli-r  of  tt)nstriuti«)n,  that  duties  imposed 
und.r  ihr  ;.'.n.TaI  Im.i.I  >>{  "  nu'tal>."  upon  "  eopi)er,  hrass,  i)ewter, 
an  1  im.  a!i«l  all  .-tlur  iiirials  n<»l  i-nunuTated,"  would  not  include 
lh«'  hiL'h.  r  rn.  lais  «>f  u'old  or  .-ilvcr.  which  are  commonly  known  as 
pnciiKt-  iiK-tah.-^' 

"Ore."  In  .1"  AuMralian  cjim'  Mr.  .lustice  Faucett  of  the  Su- 
pr.Mj.-  (  "urt  of  -Nt'w  South  Wah-s,  .slid  :  '*  If,  indeed,  I  may  be 
^'iud«-'l  or  ;:o\»'rnt'd  hy  (hmiiial.  nu'tallurgical,  or  in  a  wider  sense, 
hy  MUMititlr  wntris  I  would  say  that  an  *  ore '  must  contain  a  metal 
(lH>m:r.illy  a-  « <>ntra-di-t  in^ruishcd  from  uicchanically,  combined  with 
-onif  t  ti't-r  ."ul  >tan(t'-.  such  as  ;^'as  or  another  metal  .  .  .  I5ut 
in  my  ..j.inii.n  ilh-  words  in  the  statute  ou^dit  to  he  understood — like 
the  uiT'Ih  m  any  ot!i«r  .-tatute — in  the  ordinary  poptdar  way  in  which 
Mil  h  w  rds  ar.-  (oimiionly  understood.  I'nderstood  in  this  way,  the 
W'»rd  *..r.'.'  in  my  ojtinion,  means  'a  metal  unrefined,'  'a  metal  in 
i!'  iiiinora!  ^!a!•^'  that  is.  as  taken  out  of  the  mine,  or,  in  other  words, 
•  th.'  rat  v.-  r..FnjM.imd  fr<»m  which  a  mclal  is  extracted.'"* 

"Surface"  i-  said  hy  Lord  P»owcn.  L.d.,  in  Tountney  v.  Clay- 
i"n.''  If)  m.an  "  n<»t  the  mere  plane  surface,  hut  all  the  land  except 
the  mint-^." 

"Soil"  int  hides  the  surface  and  all  that  is  below  it  down  to  the 
(••n'r.-  of  th.-  earth.''' 

"  Land '"  iiK  liide-i   niine>  and   (piarries." 

A  !  '>,,r  rat'-  \\a>  imi>o-rd  hy  i;;  \\\'\/..  c.  i;},  on  the  occupiers  of 
•' !.>n 's  h..i-.«.  tiih.s.  an.l  ( o;d  mines,"  and  it  was  held  that  the 
i';»  nti-n  o:"  •.:),-  kiii-l  ..f  mine  in.licnted  that  the  Le^jislature  intended 


'  tl^i.-o   li   M.   Jt   \V.   S72. 
'  ra^h'T   V     H(.lnu's.    ds.'.n   2   II. 
Ar    A!    .'.:•:;  jmt  Parkp.   IV 

•  li.R    V.   Wil-r.n.  tlsTI)    rj   N.  S. 
^^     SC    H    (I,  I  J.-.s. 

•  iii^r,*  II  g   n.  d.  s?,:^_ 


'  Xowcom^n  v.  Coulson,  (1877) 
r.  Ch.  I).  142-3;  Smith  v.  G.  W.  tL, 
(1H77)  .•?  App.  Cas.  165.  180;  Re 
Mptrop.  &  Cosh,  (1880)  13  Ch.  D. 
012:  Krrington  v.  Metrop.  a.  Co., 
(1S82)  19  Ch.  D.  568-9;  McDonell  v. 


Ir.r  >    %     s  .n>    .is:,:o   :r.    Hrav.        MrKinlry.   (1847)   10  Ir.   L.   R.   514, 
f\2.  \Vakrn«'I'l  V.  Hurrl.Mirh,  tlSCO)         r,21.  .'^24. 
<     K'J     '>2I;    K-IU     ^.    S*.     (;.nrKo 
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that  the  word  "  land,"  which,  in  law,  comprehends  all  mines,  should 
not  include  any."^^ 

"Tenement"  or  "hereditament"  includes  "  mine."  ^ 
See,  as  to  the  construction  of  mining  terms,  Clayton  v.  Greg- 
s  on,^  Houghton  v.  Gilbart,^"  Hutchison  v.  Bowker.i 

The  meaning  of  the  phrase  ''  mines  of  minerals  "  was  much  dis- 
cussed in  Shaftesbury  v.  Wallace,^  where  it  was  held,  following 
Hext  V.  Gill/  that  brick  clay  was  included  in  a  reservation  con- 
tained in  a  lease  of  "  all  mines  of  lead  ore,  tin  and  other  minerals." 


Lead  Smelting  Co.  v.  Richard-        8  Q.  B.  47-8  ;   Errington  v.    Metrop. 


son,  (1762)  3  Burr.  1341;  R.  v.  Sedg- 
ley,  (1831)  2  B.  &  Ad.  65;  R.  v.  Cun- 
ningham, (1804)  5  East,  478;  Morgan 
V.  Crawshay,  (1871)  L.  R.  5  H. 
L.  304  ;  Thursby  v.  BrierclifEe, 
(1894)  2  Q.  B.  11  ;  (1895)  A.  C.  32. 
«Dunn  V.  B.  C.  Co.,  (1872)  L.  R. 


Ry.  Co.,  (1882)  19  Ch. 
Loosemore  v.  Tiverton, 
Co.,  (1882)  22  Ch.  D.  43. 

"  (1836)  5  A.  &  E.  302. 

'*'il886)  7  Car.  &  P.  701. 

^  (1839)  5  M.  &  W.  535. 

2  (1897)  1  Ir.  R.  381. 

^  Supra, 


D. 

etc. 
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CHAPTER  III. 


CONTRACTS. 

Parties  are  allowed  the  fullest  latitude  with  regard  to  the  sub- 
ject matter  of  their  contracts.  The  law  requires  that  there  shall  be 
nothiu';  illegal  in  the  consideration,  or  in  the  thing  which  is  to  be 
done  or  omitted.  The  contract  may  relate  to  a  past,  a  present,  or 
a  future  transaction/  and  may  have  reference  to  any  description  of 
j>n»jn'rly.  right  or  duty.'- 

C'ontnu'ts  relating  to  lands,  tenements,  hereditaments,  or  any 
interest  in  or  concerning  them,  or  some  memorandum  or  note  thereof, 
are  recjuirtMl  hy  the  Statute  of  Frauds''  to  ])e  "in  writing  and  signed 
l»y  tlie  jmrty  to  he  charged  therewith,  or  some  other  person  thereunto 
l)y  him  lawfully  authorized.""* 

It  is  not  necessary  that  there  should  be  a  formal  contract  pre- 
parecl  with  technical  precision.  Any  memorandum  under  the  hand 
«)f  the  pJirty,  nuule  before  action  brought,'  which  names,  or  so  de- 
s(  ribes  as  to  identify,  the  contracting  parties,"  and  which  contains 
( itljer  exj»ress]y,  or  by  reference  to  other  written  papers,  the  terms  of 
the  agreement,  is  sutbcient  ;  although  it  be  merely  a  recognition  or 
adoption  of  a  j>ri'>r  written  statement  of  such  terms,  not  signed  by 
the  j.arty.' 


'  F.     N.   n.     It:,'/  ;    Plowd.   380'/  ;  v.  Lambert,  (1874)  L.  R.  18  Eq.  1  ; 

Com.  DlK.  rovonant  (A. I.).  Pottor  v.   Duffleld,   (1874)  L.  R.   18 

Thttty.  13  Ed.  318.  Eq.  4;    Williams  v.  Jordan,  (1877)  6 

'  29  Cfir.  2.  r.  3.  h.  4.  Th.  D.  517;    Catling  v.  King.  (1877) 

•S.o      Sh.'irdlow      v.      C<,ttrrrll.  H   Ch.    D.   660,   C.    A.;    Thomas   v. 

(ism>  20  Ch.  I).  90.  C.  A.;    Studda  Brown,  (1H76)  1  Q.  B.  D.  714;  War- 

V.  Watson.  (1884)  28  Ch.  n.  305.  ner  v.   Willingtcm.   (1856)   25   L.   J. 

Mlill    y.    Hamrnt.   (1841)   9   M.   &  Ch.   662;    Jnrrett  v.   Hunt«T,  (1886) 

W.  36.  34  Ch.  D.  IB2;    Coombs  v.  Wilkes, 

'  V.^ndenlHTuh  v.  S|H.«.nrr.  (ISCO)  (1891)  3  Ch.  77. 

L.   R.   1    Ex.   316;    Newell  v.  Red-  ^  Chitty.   13  Ed.   105;    De  Beil  v. 

ford.  (lsr,T)  l.  r.  3  C.  P.  52;    Sale  Thompson,  (1841)  3  Beav.  469. 
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A  memorandum  merely  expressing  a  purpose  or  intention  has 
been  held  not  sufficient;  ^  but  a  declaration  of  intention  in  a  deed 
may  amount  to  a  covenant.® 

Acceptance.  It  is  sufficient  if  there  be  an  oral  acceptance  by 
the  person  to  whom  a  written  proposal,  signed  by  the  party  to  be 
charged,  is  made,^^  and  likewise  if  the  terms  of  the  contract  can  be 
collected  from  several  distinct  writings,  which  refer  to  each  other  in 
such  manner  as  to  show  that  they  relate  to  the  same  transaction,^  but 
the  acceptance  must  be  unconditional. 

In  Mclntyre  v.  Hood^  the  offer  of  sale  was  to  sell  for  $35,000; 
terms,  one-third  cash,  "balance  in  one  year  at  8  per  cent,  per 
annum,^^  and  the  alleged  acceptance  was,  "  I  beg  to  accept  your  offer 
made  this  morning.  I  will  accept  the  property  .  .  .  for 
$35,000,  payable  one-third  cash  on  completion  of  title,  and  balance 
in  one  year  at  eight  per  cent.,^^  and  it  was  held  not  to  be  a  binding, 
unconditional  acceptance,  and  therefore  no  completed  contract  was 
shown. 

Strong,  J.,  says:  ^  "  If  there  had  been  a  simple  acceptance  of 
the  defendant's  offer,  the  plaintiff  would,  of  course,  have  had  a  right 
to  insist  on  a  good  title  being  shown  before  completion;  this  would 
have  been  an  implied  term  of  the  contract,  as  in  every  case  of  an 
agreement  for  the  sale  of  real  property;  but  what  I  hold  is,  that  we 
cannot  imply  that  such  good  title  was  to  be  shown  prior  to  the  pay- 
ment of  one-third  of  the  purchase  money,  which  was  to  be  paid  in 
cash." 

Gwynne,  J.:  *  "  The  objection  is  not  that  the  introduction  of  the 
words  '  on  completion  of  title '  makes  the  acceptance  defective,  but 
the  question  is  whether  the  defendant's  offer  was  that  he  should  re- 
ceive the  cash  payment  on  the  completion  of  the  title  or  upon  accept- 
ance of  the  offer.'' 

**Grub  Stake"  and  Prospecting  Contracts.  An  agree- 
ment, whereby  one  undertakes  to  furnish  another  with  money  and 
supplies  to  enable  him  to  seek  and  discover  mines,  that  other  agree- 
ing in  return  to  share  his  successes  with  the  supplier  is  called  "  grub- 
staking," and  the  contract  a  "  grub  stake." 


« Roberts    v.     Tucker,     (1849)     3  ^  Per    Archibald,    J..    Pierce    v. 

Exch.  632.  Coy,  (1874)  L.  R.  9  Q.  B.  210,  218; 

"  See  Rigby  v.  G.  W.  R.  Co.,  (1845)  Wylson  v.  Dunn,  (1887)  34  Ch.  D. 

14  M.  &  W.  811.  569. 

^°  Smith  V.  Neale,  (1857)  2  C.  B.  ^  (1884)  9  S.  C.  R.  565. 

N.    S.    67;    Watts    v.    Ainsworth,  =»  At  p.  566. 

(1862)  1  H.  &  C.  83;  Reuss  v.  Picks-  *  P.  577. 
ley,  (1866)  L.  R.  1  Ex.  342, 
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If  the  \v«»rk  is  not  to  }>e  jH'rforined  within  one  year  the  contract 
shouhl  b«'  in  writin;:,  otluTwisi'  it  aj)i)ears  not  to  be  within  the  Sta- 
tute of  FraiKls.  All  disiovcries  enure  to  the  benefit  of  the  parties 
in  the  proportion  fixed  by  the  contract,  and  if  no  proportion  is  fixed 
tlie  shares  will  be  e»jual.* 

Tlie  j>n»sj>i-iior  has  the  ri^iht  to  insist  on  the  supplier  performing 
his  fart  of  tlu-  a^'riHimnt,  as  a  condition  precedent  to  participation 
in  di.'Co\cri«  s. 

Should  the  prosj)eetor,  (hirin<;  the  term  of  the  contract,  locate 
in  his  own  or  an-'tlu-rV  name,  to  the  exehision  of  the  supplier,  the 
titU"  would  bf  hfld  in  trust  for  the  sui)plier  to  the  extent  of  his  in- 
terest. an<l  no  writini:  is  necessary." 

Tlu'  prosjK'eior  is  not  j)erniitled  to  take  any  unfair  advantage 
<»f  lh«'  sujiplicr.  and  if  he  does  so,  will  be  held  to  account.  The  dis- 
tinction  brtwcn  a  ^rub-stake  and  a  jiartnership  appears  to  be  that 
ihv  fornu-r  stoj.s  with  the  aetpiisition  of  the  property,  while  the  latter 
proviih's  for  (h'Vt'loj)ment.  I'nder  the  grub-stake  it  would  seem  that 
iu-ith»r  I'arty  has  authority  to  deal  with  or  bind  the  interest  of  the 
otluT. 

Options,  Working  Bonds,  or  Executory    Contracts,      An 

option  or  witrkini:  bond  is  a  contract  in  writing  signed  by  the  owner 
of  tlu'  projeity  or  liis  agent,  duly  authorized,  agreeing  to  accept  a 
(CI tain  price  tluTcfor  as  therein  specified,  usually  contemplating 
entry  into  possession  by  the  contractee  for  the  purpose  of  examining 
arwl  tr-ting  the  projMrty,  with  a  view  to  lease  or  })urchase,  and  dur- 
iui:  its  pendency,  usually  irrevocable  for  a  ])eriod  therein  stated,  secur- 
in^r  an  exclusive  jtrivilcgc  of  actpiisition,  according  to  the  terms  of 
th'-  doiiinirnt. 

Such  c« 'II tracts  must  of  course  be  in  writing,  and  as  a  matter  of 
dJMTctiou  should  1,(.  under  seal.  In  the  main  they  are  construed  by 
tile  rubs  of  law  ajtjilicable  to  executory  contracts  for  the  sale  of 
•  •rdniary  real  estate. 

Time  is  ;:enerally  reganh-d  as  of  the  essence  of  such  agreements, 
flc'Uirh  not  s..  stat.-d.  but  dilliculty  will  be  obviated  by  a  stipulation 
to  that  e;T.  ct. 

lo  -ecure  ill,'  ri;:ht  r>f  d(»ing  actual  mining  work  on  the  property 
th-  re  shouM  b«>  a  carefnllv  drawn  clause  inserted.     In  the  absence 


'  Soo  \\>bb  V.  Monf>;r>mory.  (1897)  Kosc  v.  Peterkln,  (1884)  13  S.  C.  R. 

.'   n    C.   R  .'?23.  G77;  Wobb  v.    Montgomery,   (1897) 

•  Sf>*>      Uorbrfouraulfl      v.      Hon-  5  B.  C.   R.  323. 
pf'-a't.    (l*^97l   Tf)   L.   T.    N.    S.    502; 
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of  agreement  to  the  contrary,  all  minerals  won  during  the  option 
period  would  belong  to  the  owner  of  the  land. 

In  Webb  v.  Montgomery/  an  agreement  for  the  sale  of  mineral 
claims  provided  for  payment  by  instalments,  and  contained  a  proviso 
tliat  "  failure  to  make  any  of  the  above  payments  to  render  this 
agreement  void  as  to  all  parties  thereto,  and  the  said  vendees  can 
quit  at  any  time  without  being  liable  for  any  further  payments  there- 
under from  such  time  on."  At  the  request  of  the  vendees  the 
\endors,  without  consideration,  extended  the  time  for  payment  of 
one  of  the  instalments.  After  the  original,  but  before  the  extended 
period  for  making  the  payment,  the  vendees  notified  the  vendors  that 
they  had  quit.  In  an  action  to  recover  the  amount  of  the  instalment, 
it  was  held  by  the  Full  Court,  overruling  the  Court  below,  that  the 
liability  of  the  defendants,  the  vendees,  to  pay  the  instalment  in  ques- 
tion was  absolute  upon  the  day  named  in  the  original  agreement, 
and  remained  unaffected  by  the  voluntary  concession  of  further  time 
to  pay. 

Contracts  with  Companies.  Where  the  power  to  contract 
exists,  a  person  contracting  with  a  company  need  not  enquire  whether 
the  proper  formalities  of  execution  by  the  company  have  been  com- 
plied with  in  a  contract  under  its  corporate  seal.® 

In  Bickford  v.  Grand  Junction  Eailway  Co.,®^  Mr.  .Justice 
Strong,  in  delivering  the  judgment  of  the  Court,  said  :  ®^  "  It  can- 
not be  successfully  contended  in  the  face  of  many  decisions  to  the 
contrary,  both  in  England  and  America,  that  a  statutory  corpora- 
tion is  incapable  of  mortgaging  its  property,  unless  its  incapacity 
to  do  so  is  either  expressly  declared,  or  is  to  be  gathered  by  implica- 
tion from  the  terms  of  the  Act  of  Incorporation.  In  other  words, 
no  enabling  power  is  requisite  to  confer  the  authority  to  mortgage, 
but  prima  facie  every  corporation  must  be  taken  to  possess  it.  If  its 
rights  in  this  respect  are  limited,  it  must  be  by  force  of  some  dis- 
ability imposed  by  the  instrument  creating  it,  whether  that  instru- 
ment be  a  Statute  or  a  Eoyal  Charter;  and  such  a  disability  may  be 
deduced  either  from  the  object  of  the  corporation  being  limited  to 
certain  specific  objects,  or  from  its  property  being  subject  to  charges 
or  trusts  in  favor  of  the  public  with  which  a  mortgage  would  be 
inconsistent." 


'  (1896)  5  B.  C.  R.  323.  ^^  (1877)  1  S.  C.  R.  696. 

« Sheppard  v.  Bonanza  N.  M.  Co.,  ^^  At  p.  729. 

(1894)  25  O.  R.  305. 
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liut  if  a  inortpij:^'  i"^  K'^^*"  ^''^  "">'  "''J''^'^  foreign  to  or  incou- 
H^ti-nl  \M\\\  llu-  i.urposoji  «.f  the  incorpuration,  no  doubt  it  would 
he  ullrti  rirfs  of  tlu-  i-ouipany/'' 

Whe;e  a  e<niii)any  lias  lu.wer  to  acquire  land  for  the  purposes  of 
its  imorporation.  it  has  p.»\vfr  to  ^ive  a  mortgage  for  and  to  bind 
itM-lf  l»y  rovriiaiu  to  pay  tlie  punhase  money/' 

\Vh«  n  tlie  directors  of  a  jiunt  stock  company  had  power  under 
tl  eir  articles  t«>  tix  the  numlnT  of  directors  which  should  form  a 
quorum,  and  by  rrsoluli«)n  li.\c<l  it  at  tliree,  and  subsequently  at  a 
neetiug  at  wliiih  only  two  were  present,  authorized  the  secretary 
t.)  atlix  the  company's  seal  to  a  mortgage,  wliich  was  accordingly 
di  ne  by  tlie  Secretary  in  the  presence  of  the  same  two  directors,  it 
wa>  held,"'  as  lietween  the  company  and  the  mortgagees,  who  had  no 
notiie  of  thi'  irreguhirity,  that  the  execution  of  the  deed  was  valid."^ 

In  Tarrell  v.  The  ('anil)ou  (iold  ^Mining  Co.,"^  Mr.  Justice 
Town-hnid,  in  delivering  the  judgment  of  the  Supreme  Court  of 
No\a  Srotia.  decided  that  the  defendant  company,  which  was  in- 
corjioraled  for  mining  jjurposes,  to  acquire  leases,  and  gold  mining 
rights,  to  ojM-rate  them,  etc.,  was,  in  view  of  its  character,  and  the 
obje(  ts  of  its  constitution,  a  trading  company,  and  said:  "  No  exact 
delinitioii  is  given  as  to  what  distinguishes  that  class  of  corporations 
from  others,  further  than  that  it  must  be  gathered  from  its  nature."  ^* 

In  this  case,  at  a  meeting  of  the  defendant  company,  a  report 
\ui>  r«'cei\ed  and  adopted,  authorizing  the  directors  to  execute  a 
mortgage,  to  j)arties  who  had  agreed  to  advance  the  sum  of  $30,()0(), 
to  »  nable  tin*  company  to  accpiire  certain  mining  property,  which 
tiiey  i!e.-ired  lo  purchase',  aiul  to  include  in  such  mortgage,  bonuses 
am-Mintini:   in  all    to  $1(),(K)().     The  ])laintifT,  who  was  one  of  the 


*»  Ih.  p.  733. 

'  Hhoppnnl  v.  Tho  Ilonanza  N.  M. 
Co.  iis?i)  25  O.  U.  30.">:  nirkford 
V.  c;rnnfl  .Itinrtlon  R.  W.  Co.. 
(1S77)  1  a.  r.  U.  r.%;  ]A)ng  V. 
Ifanr.M^k.  (IHSfi)  12  S.  C.  R.  532. 
fH.'i:  ShonrR  v.  Jaroh.  (tsr.fi)  L.  R. 
1  r  V.  517:  Thp  Qtiorn  v.  Sir 
rhnrlos  Rrpfl.  ilSSO)  5  Q.  R.  D.  488, 
p^r  r«»tton.  L.J. 

*  FollowlnK   Royal  Rritifh  Rank 


V.  Turquand.  (185fi)  C.  E.  &  B.  327, 
and  Mnhoney  v.  East  Holford 
MiniriK  Co..  (1875)  L.  R.  7  H.  L. 
8r.9:  8PP  also  In  re  Hampshire  Land 
Company.  (1896)  W.  N.  78  (2). 

^'Ccnmty  of  O.  B.  v.  Rudry  Mer- 
thyr  S.  &  H.  C.  C.  Co.,  (1895)  1  Ch. 
629  (C.A.). 

•"  (1897)  30  N.  S.  R.  199. 

"•Spe  also  General  Auction  E.  & 
M.  Co.  V.  Smith,  (1891)  3  Ch.  432. 
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shareholders,  objected  to  the  transaction,  but  it  was  held  that  the 
company,  as  a  trading  corporation,  could  borrow  money  and  secure 
repayment  by  mortgage,  and,  provided  the  terms  upon  which  the 
money  was  borrowed  and  the  mortgage  given  were  not  illegal,  there 
could  be  no  objection  to  paying  a  bonus  for  the  accommodation  ob- 
tained, and,  considering  the  speculative  character  of  the  property, 
and  the  sum  advanced,  the  amount  of  the  bonus  was  not  ex- 
orbitant. °^ 

Prima  facie  every  corporation  having  power  to  hold  land,  has 
power  to  dispose  of  such  land  unless  such  power  is  expressly  or  im- 
pliedly taken  away.  The  Australian  Courts  have  held  that  there  is 
nothing  in  the  New  South  Wales  No  Liability  Companies  Act  ex- 
pressly taking  away  this  power,  and  before  the  Court  can  hold  that 
such  power  is  impliedly  taken  away,  it  must  see  very  clearly  that 
such  an  implication  necessarily  arises  from  the  wording  of  the  Act 
or  the  peculiar  position  of  the  No  Liability  Company.^^ 

Implied  Contracts.  Where  words  of  recital  or  reference 
manifest  a  clear  intention  that  the  parties  should  do  certain  acts,  an 
agreement  to  do  those  acts  will  be  inferred.^ 

But  recitals  cannot  control  clear  and  unambiguous  words  in  the 
operative  part  of  a  contract.^ 

Where  it  is  necessary  in  order  to  give  a  transaction  such  efficacy 
as  both  parties  must  have  intended  it  to  have,  that  there  should  ])e 
a  continuance  of  a  certain  existing  state  of  circumstances,  there  is 
implied  an  obligation  not  to  do  anything  which  would  prevent  that 
from  being  done,  and  the  question  whether  in  any  such  case  an  im- 
plication ought  or  ought  not  to  be  made  must  depend  on  the  par- 
ticular facts  of  the  ease.^ 

An  implied  warranty,  or,  as  it  is  called,  a  covenant  in  law,  as 
distinguished  from  an  express  contract  or  express  warranty,  really 
is  in  all  cases  founded  on  the  presumed  intention  of  the  parties,  and 
upon  reason.  The  implication  which  the  law  draws  from  what  must 
obviously  have  been  the  intention  of  the  parties,  is  drawn  with  the 


''See    also    Potter    v.   Edwards,  '  Hamlyn   v.  Wood,    (1891)   2  Q. 

(1857)  26  L.  J.  (Ch.)  N.  S.  468.  B.  488;  Stirling  v.  Maitland,  (1864) 

^"Hearn  v.  Central    Broken  Hill  5    B.  &  S.  840;  Re    Railway    and 

S.  M.  Co'y,  (1895)  16  N.  S.  W.  L.  Electric  Appliances  Co.,   (1888)   38 

R.  (E.),  87.  Ch.    D.   597;    Rhodes    v.  Forwood, 

1  Knight    v.    Gravesend    W.   Co.,  (1876)   1  App.  Cas.  256;  Telegraph 

(1857)  2  H.  &  C.  6.  Despatch  Co.  v.  McLean,  (1873)  L. 

^  Walsh   V.   Trevanion,    (1850)   15  R.  8  Ch.  658. 
Q.  B.  733,  751. 
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i.hjt'it  ni  •;i\in;r  otVu aty  to  the  tnnisiietion,  and  preventing  such  a 
failure  of  considrratinn  as  cannot  liave  been  witliin  tiie  contemplation 
of  eithrr  .-uh*.  and  tills  appears  to  he  the  result  of  the  cases.* 

Construction  of  Contracts.  It  is  a  general  rule  of  construc- 
tion in  all  in>trununls  ihat  where  a  sj)eeifle  term  is  used  in  the  first 
instance  ii  shall  n-ivive  no  oxteiision  hy  a  subsequent  general  term.'^ 

i'oiitraits  oiigiit  to  be  construed  according  to  the  primary 
and  natural  nu-aning  of  the  language  in  which  the  contracting 
pattits  l:a\c  iln>sen  to  express  the  terms  of  their  mutual  agreement. 
r»iit  ilun*  arr  fxcoptions  to  the  rule.  Lord  Watson  says,  ''One  of 
thcjj.*  is  to  bo  found  in  the  case  where  the  context  affords  an  inter- 
j»ntati.»n  diiTcrcnt  from  the  ordinary  meaning  of  the  words;  and 
auotlirr  in  the  ( ase  where  their  conventional  meaning  is  not  the  same 
with  thrir  legal  sense.  In  the  latter  case,  the  meaning  to  be  attri- 
butrd  to  thf  words  of  the  contract  must  depend  upon  the  considera- 
tion whether,  in  making  it,  tlie  parties  had  or  had  not  the  law  in  their 
("ntcmplation.* 

The  Word  **  from,"  though  prima  facie  exclusive,  may  be  taken 
to  nn'jm  eithrr  inclusive  or  exclusive,  according  to  the  context  and 
.^id>je<  t-nuitter  dejicnding  on  the  circumstances  of  the  particular 
( ontract.' 

''On"  or  '•  upon  *'  in  a  contract  may  mean  "simultaneously 
uith,"  or  "before"  or  "after"  the  act  or  event,  as  appears  to  be 
rea?oiud)le.'* 

'•  'i'o  "  might  be  held  to  mean  "  towards."  " 

'*  l)ire<tly  "  means  '*  s])eedily,"  or  "  as  soon  as  possible."  ^^ 

"  Immediatilv  "  or  "upon  demand,"  imports  a  reasonable  time 
to  a<  t.' 

Consent.  A  i)erson  who  makes  an  offer  is  considered  as  con- 
tinur)u^ly  making  it  until  he  has  brought  to  the  knowledge  of  the 
per-un  to  whom  it  was  made  that  it  is  withdrawn  or  modified.^ 


♦The  Moorrork.   (1S89)   14  P.   D,  "Duncan    v.    Topham,  (1849)    8 

f.4.  ppr  Howpn.  I,..!.,  p.  68.  C.  B.  225. 

Monr.H  V.  Thoni.ifi,  (1823)  1  B.  &  '  Massey  v.   Sladen,  (1868)  L.   R. 

r.   719.  4   Ex.   13. 

^MrCowan     v.   Haino,    (1891)     A.  '  Adnms  v.   Llndpell,   (1817)  1  B. 

r.  408.  &    Al.    681;    Dunlop    v.    Higgins, 

'S.  8.  T.  Co.  V.  S.  A.  A.  A.,  (1891)  (1848)   1  H.  L.  C.  381,  399;  Halns* 

1  Q.  n.  402.  Case,     (1872)     L,     R.     7    Ch.     587; 
*  P.nyntrr  v.  .Tamoj^.  (1867)   L.  R.  Byrne  v.  Van  Tienhoven,  (1880)  5 

2  C.  P.  348.  3.')4.  C.  P.  D.  344;  Henthom  v.  Fraser, 
'Clloflgo  V.  Harty,  (1851)  6  Ex.  (1892)  2  Ch.  31. 
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When  negotiations  by  letter  are  said  to  constitute  a  contract,  all 
correspondence  and  negotiations  should  be  looked  at  and  considerea; 
and  if  it  appears  therefrom  .that  there  were  terms  contemplated  by 
both  parties  as  essential  to  a  contract  and  no  agreement  in  respect 
thereof  there  is  no  contract.^ 

Where  an  offer  has  been  made  through  the  medium  of  the  post, 
the  contract  is  complete  as  soon  as  the  acceptance  is  posted,  as  the 
post  office  is  the  common  agent  of  both  parties.* 

The  general  principle  established  in  Dunlop  v.  Higgins  (supra),  is 
said  to  be  limited  in  its  application  to  cases  in  which,  by  general  usage, 
or  byreason  of  the  relations  between  the  parties  to  anyparticular  trans- 
actions, or  of  the  terms  in  which  the  offer  is  made,  the  acceptance  of 
such  offer  by  a  letter  through  the  post  is  expressly  or  impliedly  au- 
thorized; ^  but  in  Henthorn  v.  Eraser,^  Lord  Herschell  states  the  rule 
thus  :  "  Where  the  circumstances  are  such  that  it  must  have  been 
within  the  contemplation  of  the  parties  that  according  to  the  ordi- 
nary usages  of  mankind,  the  post  might  be  used  as  a  means  of  com- 
municating the  acceptance  of  an  offer,  the  acceptance  is  complete  as 
soon  as  it  is  posted." 

Kay,  L.  J.,  in  the  same  case,  says,^  "  I  would  rather  express  it 
thus:  ^  Posting  an  acceptance  of  an  offer  may  be  sufficient  where  it 
can  fairly  be  inferred  from  the  circumstances  of  the  case  that  the 
acceptance  might  be  sent  by  post.' " 

The  grounds  upon  which  it  has  been  held  that  the  acceptance 
of  an  offer  is  complete  when  it  is  posted,  have  no  application  to  the 
revocation  or  modification  of  an  offer.® 

British  and  American  Telegraph  Co.  v.  Colson,®  which  decided 
that  if  the  letter  of  acceptance,  though  posted,  was  never  received, 
the  posting  might  be  treated  as  a  nullity,  has  been  overruled  by  the 
Household  F.  I.  Co.  v.  Grant,^"  which  decided  that  the  acceptance  is 
complete  upon  the  posting  of  the  letter  containing  the  acceptance, 
though  the  letter  is  not  received  by  the  person  to  whom  it  is  ad- 
dressed. 

» Hussey  v.   Horne-Payne,   (1879)  posted  becomes  the  property  of  the 

4  App.  Cas.  311.  person  to  whom  it  is  addressed. 

*  Dunlop     V.      Higgins     (supra);  "^  Household  F.  &  C.  A.  I.  Co.  v. 

Hebb's  case,  (1867)  L.  R.  4  Eq.  12,  Grant,   (1879)  4  Ex.  D.  216. 

per    Lord    Romilly;    Harris'    case,  "  (^«pra),  Lord  Herschell,  at  p.  33. 

(1872)  L.  R.  7  Ch.  592;  Halwell  v.  ^  At  p.  36. 

The  Township  of  Wilmot,  (1897)  21  *  Henthorn  v.  Eraser  (supra). 

A.  R.  628,  which  decides  that  under  » (1871)  L.  R.   6  Ex.   108    (some- 

"  The  Post  Office  Act "    (Canada),  times  referred  to  as  Colson's  Case). 

R.  S.  C.  c.  35,  s.  43,  a  letter  when  '"  (1879)  4  Ex.  D.  216. 
4  — M 
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.{(('Ki'TiSCt:   in    LETTKli 


A  ccmtnut  has  Ikhu  \\Ai\  to  l.o  (•uiiij>lrti'  on  the  posting  of  a 
h  tt.-r  of  iuieptanr.'.  \vhi»h  fail.-.l  to  iv;u  li  the  olTerer  owing  to  a 
faulty  a^^!^^•^s  ;:i\«n  hy  liiiii.' 

'\'\\v  otT»r  iniiM  !'»•  arirptfl  within  a  n:is(»iial»le  time;  after  the 
lapM-  ..f  wliiih  It  i-  ilitiiu'd  to  Ik'  withilrawn.- 

TIm-  mIT.t  imi-t  hi-  (Irlinite.  or  its  aiceptanee  does  not  eon- 
.-titiiti*  a  » <>ntra(  t.'' 

\Vh.  r»'  a  nirin'>ran<]inn  is  siLMu-d  hy  hoth  ])artios,  hut  contcmplat- 
intj  th.-  pn'i  araiioii  and  execution  suhsecpu'utly  of  a  formal  agree- 
ni.>nt.  if  i-  a  «jursti<tn  of  construction  wlu'ther  they  finally  agreed 
lo  }„•  h..uri.|  hy  tl»«'  trrms.* 

WluTi'  the  »'Xrciitcd  memorandum  provided  that  it  was  to  be 
*' suhjiM  t  to  the  preparation  hy  tlu'  vendor's  solicitor  and  completion 
of  a  fonual  ( <.ntnuf."  it  was  held  iliat  the  vendor  could  not  waive  that 
.vtijiidation  as  heing  inten<led  for  his  hentfit  alone,  so  as  to  constitute 
ill.'  re>t  of  the  memorandum  a  linal  contract  enforceable  against  the 
j>urt  lia-er.'' 

WIm'D'  negotiations  were  carried  on  hy  letter  between  the  par- 
tie-,  uijrrehy  all  tlu'  terms  aiul  conditions  of  a  contract  between 
them  were  s<'tth'«l  an«l  assented  to,  aiul  one  of  the  letters  to  the  plain- 
tiiT  lonianed  the  following  words:  "An  agreement  and  bond  in 
the  teriii>  of  your  olTer  will  he  prepared  and  submitted  to  you  for 
exerutjon  as  soon  as  the  contract  for  the  erection  of  the  building  has 
heen  awarde.j  "  ;  the  contract  was  awarded,  and  the  bond  (viz.,  as  a 
L'liarantee  fop  the  performance  of  the  agreement)  was  executed,  but 
n*  formal  ai:reement  was  ever  executed,  it  was  held  that  there  was  a 
hiudini:  ajreemeiit   I ctween  the  ])arti(»s.''* 

J!)  Au-traiia  it  has  been  held  that  the  registered  holder  of  a 
niiniui:  claim,  altiiongh  only  a  tnislce  for  others,  can,  without  the 
iiDfhorify  of  hi>-  rrshn's  r/ur  Inislrtil,  give  a  valid  consent  to  a  portion 


•  In    fp    Tho    I     L.    Co.    of    M.—  '  Lloyd    v.   Newell,   (1895)    2   Ch. 

\Vnll«*- ('aj««-     tl»^72)  L.  U.  ir»  Kq.  18:  744,     dlsUngulshing    Hawksley    v. 

Townshrnd's    Caso.    (1871)    13    Eq.  Out  ram.  (1892)  3  Ch.  359;  Winn  v. 

J'**  Hull.  (1877)    7    Ch.  D.  29;  but    see 

'  H.'im}.Kafo.    -tr  .    V.    Montefiore,  Hormpwi-ll   v.  Jenkins,  (1878)  8  Ch. 

cisr.r.)     L.     u      \     v.x.    inO;    in     ro  n.    70;    Hawkesworth    v.    Chnffey, 

Il«>wmn.  ptc.    Hnllya    Case.  (1868)  (l8Sfi)  hT)  L.  J.  Ch.  335;  Page  v.  Nor- 

I,.  U    r.  Kq    128.  follt    (1891)  70  j^    rp    7gj 

•Tnyl.T   V.    Hrown.    (1^13)    1    M.  -The     Koksllah     Quarry     Com- 

*  ^    -^^  pand.     Limited     liability,    v.    The 

•Ho«=.itpr  V.  Miliar.  (1S7.H)  3  App.  Queon.  (1897)  5  B.  C.  R.  525. 
C"n^    nr.t. 
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of  such  claim  being  included  in  a  mining  lease;  and  the  consent  of 
the  beneficiaries  is  not  necessary.'^^ 

Conditions.  In  Nova  Scotia,  where  an  agreement  for  the  sale 
of  lands  stipulated  that  when  the  land  was  surveyed  the  plain- 
tiff should  give  tlie  defendant  a  bond  for  a  deed,  or  a  deed  on 
being  secured  the  purchase  money,  it 'was  held  that  the  survey  was 
not  a  condition  precedent  which  would  prevent  the  plaintiff  from 
recovering  the  purchase  money.® 

In  Grange  v.  McLennan,^  a  promise  of  sale  was, made  in  1874, 
whereby  D.  M.,  then  a  minor,  was  to  become  the  purchaser,  with  part 
of  the  purchase  money  payable  in  cash  and  the  balance  by  instal- 
ments, and  to  have  immediate  possession  and  ratify  the  deed  on  be- 
coming of  age,  and  to  be  entitled  to  a  bill  of  sale,  if  instalments 
were  paid  as  they  became  due;  "  but  if,  on  the  contrary,  D.  M.  fails, 
neglects  or  refuses  to  make  such  payments  when  they  become  due, 
then  said  D.  M.  will  forfeit  all  right  he  has  by  these  presents  to  ob- 
tain a  deed  of  sale  of  said  herein  mentioned  farm;  and  he  will,  more- 
over, forfeit  all  moneys  already  paid,  and  which  hereafter  may  be 
paid,  which  said  moneys  will  be  considered  as  rent  of  said  farm,  and 
these  presents  will  then  be  considered  as  null  and  void,  and  the  par- 
ties will  be  considered  as  lessor  and  lessee." 

D.  M.  did  not  pay  the  instalments  or  ratify  the  deed,  and  in 
1879  the  vendor  re-took  possession.  In  1880  D.  M.  tendered  the  bal- 
ance of  the  price  and  claimed  the  farm,  and  it, was  held,  reversing 
the  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada 
(appeal  side),  that  the  condition  precedent  on  which  the  promise  of 
sale  was  made  not  having  been  complied  with  within  the  time  speci- 
fied in  the  contract,  the  contract  and  law  placed  the  plaintiff  i?i  de- 
meiire,  and  there  was  no  necessity  for  any  demand,  the  necessity  for 
a  demand  being  inconsistent  with  the  terms  of  the  contract,  which, 
immediately  on  the  failure  of  the  performance  of  the  condition  ipso 
facto  changed  the  relation  of  the  parties  from  vendor  and  vendee  to 
lessor  and  lessee. 

Where  purchasers  agreed  to  pay  a  specified  sum  as  purchase 
money,  ''  and  if  we  get  along  fairly  well  we  will  give  you  the  other 
$500  as  soon  as  we  are  able; "  the  latter  was  held  a  conditional  pro- 
mise which  might  be  recovered  on  proof  that  the  purchasers  were  of 
ability  to  pay.^ 


"Band  of  Hope  &  Albion  Con-  Cochran,  61. 

sols    v.  Young  Band  Extended  Q.  '  (1883)  9  S.  C.  R.  385. 

M.  Co'y,  (1883)  9  V.  L.  R.  (E.)  37.  '  Sylvester  v.   Murray,    (1895)   26 

« Morse       v.       Hueston,       (1859)  O.  R.   599. 
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In  HakiT  v.  MaclA'llaiul,"  wlure  M.  by  ileod  sold  to  W.  the 
phospliat*'  milling'  riglit-N  <►(  ct- riain  land,  tiie  deeil  containing  a  pro- 
vision that,  "in  lase  the  said  i>urthaser  in  working  the  said  mines 
jihould  find  any  «)liRT  minerals  of  any  kind,  he  shall  have  the  privi- 
K'p'  of  huyin*:  the  <anie  from  the  said  vendor  or  representatives  by 
paying  tlie  pric*-  srt  iijutn  liie  same  by  two  arl)itrators  appointed  by 
the  parti»->.'*  W.  worke«I  tlie  piiosphate  mines  for  live  years,  and 
then  disioniinurd  it.  Two  years  later  he  sold  his  mining  rights  in 
llie  land  and  by  various  conveyances  they  were  (inally  transferred  to 
B..  etc. 

it  was  hrid.  aOirming  tlie  decision  of  the  Court  of  Queen's 
IJench,  that  the  option  to  purchase  other  minerals  could  only  be  ex- 
erj'ised  in  respeit  to  such  as  were  found  when  actually  working  the 
plio-piiat«',  which  was  not  the  case  with  the  mica  as  to  which  B. 
claimed  tlic  ojition. 

The  Statute  of  Frauds,"'  which,  as  amended,  is  in  force  in 
thf  uhoh'  (.f  Canada  exec])!  (^ueijcc,  enacts  that: — 

.S'tiion  1.  "All  leases,  estates  of  freehold,  or  terms  of  years, 
•  •r  any  uncrrtain  '  interest,  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  living  and 
^ei.•<in  only,  or  by  parol  and  not  ])ut  in  writing,  and  signed  l)y  the 
p.irties  so  making  or  cn-ating  the  same,  or  their  agents  thereunto  law- 
fully autin)ri/.ed  by  writing,  shall  have  the  force  and  effect  of  leases  or 
e>tat«s  at  will  oidy,  and  shall  not,  cither  in  law  or  equity,  be  deemed 
or  takt'U  to  iuivc  any  other  or  greater  force  or  elTect;  any  considera- 
ti<»n  for  making  any  such  parol  leases  or  estates,  or  any  former  law 
or  u-ai:*'  to  the  (ontrary  notwithstanding."  ^ 

Sr<  tu)!!  -J,  *•  l!xc('itt,  nevertheless,  all  leases  not  exceeding  the 
t'  rni  of  tiir.'i-  years  fn»m  the  making  thereof,  whereui)on  the  rent 
rrM-rv.d  to  thf  landlord  during  such  term  shall  amount  unto  two- 
third-,  at  ihr  Ira-t.  of  the  full  imi)roved  value  of  the  thing  demised." 


'(ISO.*.)  21  s.  c.  K.  tin. 
'  20  Car.  2.  r.  3.  The  Nova  Scotia 
Rtatiitp  for  the  "  Prevention  of 
FrnurlH  and  rrrj\iri»«8,"  K.  S.  of  N. 
S.  (.'.th  RrrloH)  c.  01.  oxprrsHly  ox- 
ti«nfls  to  all  lonsoH.  estate**  or  otlier 
interests  in  lands  or  in  mining 
.'irras  or  other  mining  rights.  Sim 
V.  Sim.  (I*i00)  22  N.  S.  R.  1S5. 


'  That  is  to  say,  uncertain  as  to 
duration  in  point  of  time:  Wood 
V.  Lake,  (1845)  13  M.  &  W.  838. 

"  See  Doo  Robins  v.  Warwick 
and  Birmingham  Canal  Co.,  (1836) 
2  Scott.  717;  Earl  of  Harborough 
V.  Shardlow,  (1840)  7  M.  &  W.  87. 
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Section  3.  "  That  no  leases,  estates,  or  interests,  either  of  free- 
hold or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold 
or  customary  interest,  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  shall  be  assigned,  granted,  or 
surrendered,  unless  it  be  by  deed,  or  note  in  writing,  signed  by  the 
party  so  assigning,  granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing  or  by  act  and  operation  of 
law." 

Section  4.  "  No  action  shall  be  brought  whereby  to  charge  any 
executor  or  administrator,  upon  any  special  promise,  to  answer  dam- 
ages out  of  his  own  estate,  or  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person;  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage;  or  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  'in  or  concerning  them, 
or  upon  any  agreement  that  is  not  to  be  performed  within,  the  space 
of  one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  au- 
thorized." 3 

Sections  5  and  6  relate  to  the  making  and  revoking  of  wills,  and 
were  repealed  by  1  Vict.  c.  26,  ss.  2,  34. 

Section  7.  "All  declarations  or  creations  of  trusts  or  confi- 
dences of  any  lands,  tenements,  or  hereditaments,  shall  be  manifested 
ajid  proved  by  some  writing,  signed  by  the  party  who  is  by  law  en- 
abled to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  effect."  * 

Section  8.  "  Where  any  conveyance  shall  be  made  of  any  lands 
or  tenements  by  which  a  trust  or  confidence  shall  or  may  arise  or 

'This  section  extends  to  an  .as-  consideration:     Seaman    v.    Prioe, 

signment,  as  well  as  to  interests  (1825)     10     Moore,     34;     see    also 

created   de  novo  out  of  an  estate,  Cocking   v.   Ward,    (1845)   1   C.   B. 

1    Vent.    361.      Where    A.,    having  858;  Kelly  v.  Webster,  (1852)  12  C. 

verbally     agreed      with     B.,     for  B.  283;  Sanderson  v.  Graves,  (1875) 

the    purchase    of    houses,    agreed  L.  R.  10  Ex.  234. 

by  writing    with    C.  to    sell    him  *  See     Rochefoucauld     v.     Bou- 

the  benefit  of  the  bargain  for  £40,  stiead,    (1897)    1   Ch.   D.   1896,    dis- 

and    C.  obtained  a    conveyance,  it  approving   Bartlett  v.    Pickersgill, 

was  held  that  A.  could  recover  the  (1759)  1  Eden,  515;  Barton  v.  Mc- 

£40,  the    transfer  of    the  bargain,  Millan.    (1891)    20    S.    C.    R.    404; 

though   it  was   one  that   was   not  Bowker   v.    Laumeister.    (1891)    20 

enforceable,     being      a      sufficient  S.  C.  R.  175. 


STATUTE  OF  FRAIDS 


result  l)y  the  implication  or  con^it ruction  of  law,  or  be  transferred  or 
extin^'uishcil  by  an  ait  or  operation  of  law,  then  and  in  every  such 
case  tiueh  trust  or  eonliiU'iue  shall  he  of  the  like  force  and  effect  as 
the  Siune  would  have  hren  if  this  statute  had  not  been  made." 

Section  i>.  '*  All  L^rants  and  assignments  of  any  trust  or  confi- 
dence shall  likewise  he  in  writing,  signed  by  the  party  granting  or 
as>igning  the  same,  or  hy  such  last  will  or  devise,  or  else  shall  like- 
wise l)e  utterly  void  antl  of  none  effect." 

Secli<»ns  H)  and  11  relate  to  the  payment  of  debts  out  of  trust 
e^tatl8. 

Section  r^  relates  to  esfates  pur  autre  vie,  and  has  been  repealed 
by  1   \'ict.  c.  -JG. 

Sections  \'.\,  1  !,  1.")  and  16  relate  to  judgments,  etc. 

Section  17.  *'  Xo  contract  for  the  sale  of  any  goods,  wares  and 
merchandises,  for  the  i)rico  of  ten  pounds  sterling,  or  upwards,  shall 
be  allowed  to  be  good,  exce])t  the  buyer  shall  accept  part  of  the  goods 
so  >()1(|,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  ])art  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  l)argain  be  made  and  signed  by 
tlie  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized.-' 

Section   IS  relates  to  recognizances. 

Sections  1!),  -^0  and  21  relate  to  nuncupative  wills,  and  were 
repealed  by  1    Vict.  c.  20. 

Sfction  2'.*  relates  to  revocation  of  wills,  and  has  been  repealed 
by  1  Vict.  c.  20. 

Se(  tion  23  relates  to  soldiers'  and  mariners'  wills. 

Srctioii  21  relates  to  jurisdiction  of  the  Ecclesiastical  Courts. 

Section  !>.')  provides  that  husbands  shall  not  be  obliged  to  dis- 
tribute the  e>tate  of  their  wives. 

Land,"    jirimn  facie,  includes  everything  under  it  or  over  it; 
rvt  rythiiii,^  between  the  vertical  lines  produced  indefinitely  both  up- 


Sro  nicnkpnsop  v.  Clayton.  at  some  future  time,  or  may 
(1S17)  Taunt.  r)97.  In  Ontario  not  at  the  time  of  the  contract  be 
Hpction  17  hna  b<en  extended  by  actually  made,  procured  or  pro- 
R  8.  O.  (1S97)  r.  146.  s.  9.  "to  vided,  or  fit  or  ready  for  deli- 
all  rontrarts  for  the  fuile  of  Roods  very,  or  although  some  act  may  be 
of  the  valuo  of  $40  and  upwjirds,  requisite  for  the  making  or  cora- 
notwithatanding  that  the  goods  pleting  thereof,  or  rendering  the 
may  be   intended    to   be    delivered  same  fit  for  delivery." 
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wards  and  downwards  passing  through  the  horizontal  boundary  to  the 
globe's  centre.^ 

Cujus  est  solum  ejus  est  usque  ad  coelum,  (He  who  possesses  land 
possesses  also  that  which  is  above  it). 

This  is  said  by  Grove,  J.,^  to  be  a  maxim  of  general  application, 
but  in  Potts  V.  Bovine/'*  Armour,  C.J.,  held  that  the  presumption  does 
not  apply  in  all  cases  and  under  all  circumstances,  but  may  be  re- 
butted.* 

See,  also.  Lord  Waterpark  v.  Fennell,^  where  Lord  Wensleydale 
says  in  reference  to  the  presumption  that  a  demise  of  land  described 
by  superficial  metes  and  bounds  carries  with  it  the  land  to  the  centre  of 
the  earth  (p.  684);  "this  presumption  has  been  rebutted  by  consider- 
ing the  state  of  circumstances  at  the  time  of  the  grant,  and  finding 
that  the  lessor  has  previously  demised  a  cellar  to  a  third  person,  who 
was  in  occupation  under  that  lease  at  the  date  of  the  lease  of  the 
surface.*^  There  is,  in  our  opinion,  no  doubt  that  in  the  grant 
.  .  .  of  a  seam  of  coal  in  the  earth,  the  presumption  that  the 
grant  extended  indefinitely  upwards  and  downwards  would  be  repelled 
by  the  nature  of  the  subject  matter  of  the  grant,  and  without  any 
express  words  in  the  conveyance."  ' 

The  surface  may  be  owned  by  one  person,  and  the  subjacent 
mines  and  minerals  by  another.  The  severance  of  the  title  may  be 
effected  by  statute  or  by  instruments  inter  partes. 

For  instance,  E.  S.  0.  1897,  c.  29,  s.  13,  provides  that  gold,  sil- 
ver, copper,  lead,  iron  or  other  mines  or  minerals  in  lands  located  or 
sold  within  the  limits  of  the  free  grant  territory,  shall  be  considered 


^  Co.  L.  4  a.  where    it    was    held    that    within 

2  In  Reg.  V.  Keyn,  (1876)  2  Ex.  D.  the   meaning  of  the  word   as  de- 

116.  fined    by    R.    S.    O.    1887,  c.   202, 

^  (1888)    16    O.    R.    152,    affirmed,  municipal    corporations    were    not 

(1889)  16  O.  R.  191.  "  owners  "  or  "  occupants  "  of  the 

*  See    also    Doe    d.    Freeland    v.  street  or  highway;  Re   Bush  and 

Burt,    (1787)   1   T.   R.   701;  Fay  v.  the  Comrs.   of   the  Niagara  Falls 

Prentice,    (1845)    1   C.   B.    828,   per  Park,   (1887)   14  A.   R.   73,  a  deci- 

Maule,  J,;  Duke  of  Devonshire  v.  sion    under    48    Vict.    (O.)    c.    21; 

Pattinson,  (1887)  20  Q.   B.  D.  263,  "  lands,  mines,  minerals  and  royal- 

per  Fry,  J.  ties,"   Atty.-Gen.    of   Ont.   v.   Mer- 

=  (1859)  7  H.  L.  Gas.  650.  cer,   (1883)  8  App.  Gas.  767;  (1881) 

•'Doe  d.  Freeland  v.  Burt,  (1787)  5  S.  G.  R.  538;  Thursley  v.  Brier- 

T.  R.  701.  cliffe,   etc.,    (1895)   A.  G.   32;  West 

^  For  special  cases  on  the  mean-  Australian    Land    Go.    v.    Forrest, 

ing  of  "  land  "  see  Osborne  v.  Gity  (1894)  A.  G.  176,  P.  G. 
of  Kingston,  (1893)  23   O.  R.  382, 
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as  reserved  from  t!ie  location  and  shall  be  the  property  of  Her  Ma- 
jesty. 

From  the  ahovo  it  follows  that  mines  and  minerals,  when  not 
severed  from  the  land,  constitute  an  interest  in  land  within  the  mean- 
ing of  the  -Ith  section  of  the  Statute  of  Frauds. 

The  minerals,  wlicn  physically  severed  from  the  land,  are  goods 
and  chattels  within  tiic  meaning  of  the  17th  section. 

"  Tenements"  signifies  everything  that  may  be  holden,  pro- 
vided it  be  of  a  permanent  nature,  whether  it  be  of  a  substantial  and 
sensible,  or  of  an  unsubstantial,  ideal  kind.  Thus,  liberum  fenc- 
vientuin,  frank  tenement,  or  freehold,  is  applicable  not  only  to  lands 
and  other  solid  objects,  but  also  to  offices,  rents,  commons,  ad- 
vowsons,  franchises,  peerages,  etc.®  Lord  Coke  says,"  in  describing  a 
tenement,  tliat  the  word  '*  includes  not  only  all  corporate  inheritances, 
which  are  or  may  be  holden,  but  also  all  inheritances  issuing  out  of 
any  of  those  inheritances,  or  concerning  or  annexed  to,  or  exerciseable 
within  the  same,  though  they  lie  not  in  tenure."  ^° 

"  Hereditaments "  are  every  kind  of  property  that  can  be 
inherited;  i.e.,  not  only  property  which  a  person  has  by  descent  from 
his  ancestors,  but  also  that  which  he  has  by  purchase,  because  his 
heir  can  inherit  it  from  him.  The  two  kinds  of  hereditaments  are 
corporeal,  which  are  tangible,  and  incorporeal  which  are  not  tangible, 
and  are  the  rights  and  i)rofits  annexed  to,  or  issuing  out  of  land. 
Although  the  word  "hereditament"  applies  both  to  realty  and  per- 
sonalty, yet  it  is  in  a  diflerent  mode  of  relation.  Wiien  aj)])lied  to 
realty,  it  generally  (leiu)tes  the  subject  of  property,  apart  from  its 
nature  and  extent;  ])ut  when  applied  to  personalty,  it  does  not  then 
denote  the  suigect,  but  signifies  some  inheritable  right  of  which  the 
subject  is  snsce))til)le.  A  third  apj)lication  of  this  word  is  used  to 
denote  inherital)le  rights  relating  to  land,  or  something  issuing  there- 
from or  exerciseable  therein,  or  having  some  local  connection  or  rela- 
tion distiru't  from  the  enjoyment  of  the  land  itself.  In  this  view  of 
the  descri|)tion,  hereditaments  divide  themselves  into  real,  personal, 
and  mixed,  and.  therefore,  as  was  said  before,  they  are  applicable  to 
nil  the  kinds  of  ])roperty.^ 


•2  Bl.  Com.  16.  '  Feame's   Heading  on  the  Stat. 

*  Co.  Lltt.  20  a.  of    Inrolments.      See    Metropolitan 

'"  For    rli.stinction    between    land  Railway  Co.  v.  Fowler,  (1893)  App. 

and   tenements,  see  Electric  Tele-  Caa.   416;   where  it  was  held  that 

Rraph    Co.    v.    Salford,     (1855)     11  a  railway  tunnel  wjis  a  "  heredita- 

Exch.  189,  per  Martin,  B.  ment "  within  the  meaning  of  38 

Geo.  III.    c.  5,  8.  4. 


CONTRACTS  57 


Contract  of  Purchase.  "The  right  to  call  for  a  convey- 
ance of  the  land  is  an  equitable  interest  or  equitable  estate.  In  the 
ordinary  case  of  a  contract  for  purchase  there  is  no  doubt  about  this, 
and  an  option  (in  this  case  unlimited  in  point  of  time)  for  re-purchase 
is  not  different  in  its  nature.  A  person  exercising  the  option  has 
to  do  two  things,  he  has  to  give  notice  of  his  intention  to  purchase, 
and  to  pay  the  purchase  money;  but  as  far  as  the  man  who  is  liable 
to  convey  is  concerned,  his  estate  or  interest  is  taken  away  from  him 
without  his  consent,  and  the  right  to  take  it  away  being  vested  in 
another,  the  covenant  giving  the  option  must  give  that  other  an 
interest  in  the  land.2 

Osier,  J.A.,  says,  in  Re  Flatt  &  Prescott  &  Russell,^  after  review- 
ing the  authorities,  "...  the  interest  of  the  purchaser  until 
he  is  entitled  to  call  for  the  conveyance,  is  properly  an  equity  or 
equitable  right  rather  than  an  equitable  estate." 

Sufficiency  of  Signature.  If  the  contract  be  signed  by  the 
party  to  be  charged,  or  by  his  agent  authorized  to  sign  the  memoran- 
dum as  a  record  of  the  transaction,*  that  is  sufficient  without  its  being 
signed  by  the  other  party.'^  Oral  authorization  of  the  agent  is 
sufficient  under  sections  4  and  17,^  but  not  under  sections  1  and  3. 
Signatures  have  been  held  to  be  sufficient  as  follows:  (1)  by  pencil;^ 
(2)  instructions  for  a  telegraphic  message;  ^  (3)  by  mark;  ®  (4)  by 
initials.^^  The  agent  cannot  be  one  of  the  contracting  parties,  but 
must  be  a  third  person.^  A  broker  2  or  an  auctioneer  ^  may  be  agent 
for  both  parties.*    The  statute  has  been  said  not  to  apply  to  deeds. 


=  Per  Jessel,  M.R.,  in  London  &  'See  Baker  v.  Dening,  (1838)  8 

S.  W.  R.  Co.  v.  Gorman,  (1882)  20  A.  &  E.  94;  Dyas  v.  Stafford,  (iSSl) 

Ch.  D.  581,  overruling  Birmingham  7  L.  R.  Ir.  590. 

Canal  Co.  v.  Cartwright,  (1879)  11  ^°  See  Phillimore  v.  Barry,  (1818) 

Ch.  D.  421.     For  definition  of  "  a  1  Campb.  513;  Chichester  v.  Cobb,_ 

perpetuity  "  see  ib.,  p.  581.  (1866)    14   L.   T.   433;   Kennedy   v. 

'  (1890)  18  A.  R.  1,  at  p.  17.  Oldham,   (1888)    15    O.    R.    433,  Q. 

*See  Smith  v.  Webster,  (1876)  3  B.  D. 

Ch.  D.  49,  C.  A.  '  Farebrother  v.  Simmonds,  (1822) 

^Laythoarp    v.    Bryant,  (1836)    3  5    B.     &    Aid.     333;    Sharman     v. 

Scott,  238.  Brandt,   (1871)   L.   R.   6  Q.   B.  720, 

"Graham     v.     Musson,     (1839)     7  Ex.  Ch. 

Scott,  769.  ^Parton  v.    Crafts,    (1864)    16   C. 

^  Geary  v.  Physic,  (1826)  5.  B.  &  B.  N.  S.  11. 

C.  234.  "Bartlett  v.  Purnell,  (1836)  4  A. 

^  Godwin  v.  Francis,  (1870)  L.  R.  &  E.  792. 

5  C.  P.  295.  "  Murphy  v.   Boese,   (1875)  L.  R. 

10  Ex.  126. 


58  STATITE  OF  FRALDS 


but  only  to  |>arol  agroeiiienti*/  but  a  eherilT  is  not,  under  R.  S.  0.  c. 
11*4,  agent  for  the  purthaser  to  sign  for  him."  Where  the  offer  con- 
tains the  nanu'S  of  both  c<»nt ratting  j)arties  (tliough  one  is  only  agent 
of  an  un^H.-'vloseil  vendor),  there  is  a  contract  sullicient  within  the 
fetatute.' 

As  to  eonlraet  not  signeil  hy  tiic  vendor,  hut  subsequently  ad- 
n.itted  by  his  letters,  see  O'Donohoe  v.  Stammers." 

**  Ven«lee  "  is  not  a  sullicient  deserii)tion  of  the  party  selling;  to 
satisfy  the  ret|uirenients  of  the  statute,"  neither  is  "  landlord."  *** 

•*  IVtiprietor  '*  has  been  held  sullicient.*  Where  the  vendor  was 
de.-eribed  as  "a  triistee  selling  under  a  trust  for  sale,''  the  contract 
was  hel.l  sutlieient.-  **  The  company  "  was  held  sufficient  when  it 
a  j  pea  red  that  one  particular  company  was  in  actual  occupation;* 
abu  ••  e\«'rut(»r  "  of  a  person  named  in  the  contract.* 

Part  Performance.  Although  the  Statute  of  Frauds  requires  the 
tran.-1'er  of  an  interest  in  lands  to  be  made  in  writing,  the  })arol 
ngreeinent  for  the  sale  or  transfer  having  been  partly  performed,  is 
enforceahh-  in  equity.'' 

The  above  is  an  illustration  of  the  general  i)rinci})le  that  part 
performance  of  a  contract  takes  a  case  out  of  the  Statute  of  Frauds. 
The  part  i)erformance  must,  however,  be  exclusively  and  unequivo- 
(nlly  refiTable  to  the  contract  in  question. 

hi  Caddick  v.  Skidmore,"  Lord  Chancellor  Cranworth  held 
that  an  agreement  between  the  lessee  of  a  mine  and  another  to  be- 
come partners  in  the  mine,  paying  the  reserved  rent,  subletting  the 
mine  at  a  royalty  and  dividing  the  profits,  was  within  the  Statute  of 
I'rauds,  and  not  siitlicienlly  proved  by  a  receipt  signed  by  the  lessee 
and  given  to  the  other  for  a  sum  as  that  other's  share  of  the  head 
rent  (»f  the  mine,  the  sum  being  exactly  half  of  that  rent. 

It  is  to  be  (»bserved  that  the  defendant  was,  before  the  alleged 
Contract  in  question,  the  lessee  of  the  mine.     If  the  lease  had  been 


^Chrrry     v.     Homing.     (1849)     4  'Sale   v.   I^mbort,   (1874)    L.   R. 

Ex-h.  fi36.  per  Alflenwn,  H.  18  Eq.  1;  Rossiter  v.  Miller,  (1874) 

•Mrlntyro   v.   Faulwrt.   (1895)   26  3  App.  Cas.  1124. 

O.  H.  427.  '  Catling  v.  King,  (1877)  5  Ch.  D. 

'  Fllby  V.   Hrmnsell,  (lS9r,)  2  Ch.  660. 

"^7.  ^Commlns  v.  Scott,  (1875)  L.  R. 

*(1SS4)  11   S.  C.  R.  358.  20  Eq.   11. 

MVilinot    V.  Stnlkor.  (1882)  2    O.  *  Hoo<l  v.  IjouI  Barlngton,  (1868) 

H    *S  L.  R.  6  Eq.  218. 

"OK)mb8  V.  Wilkes.  (1891)  3  Ch.  '  Mahon   v.  McCully,  1  N.  S.  D. 

""•  323. 

•  (1857)  2  De  G.  &  J.  52. 
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obtained  for  the  benefit  of  the  partnership,  the  existence  of  such 
partnership  might  have  been  proved  by  parol. 

Partnership.  In  Dale  v.  Hamilton/  it  was  held  that  a  part- 
nership for  the  purpose  of  buying,  improving  and  selling 
land  might  be  proved  without  a  writing  under  the  Statute 
of  Frauds.  At  page  383,  the  Vice-Chancellor  says,  "  the 
plaintiff  contends  that  where  a  partnership  exists  between 
two  persons,  and  land  is  acquired  by  the  partnership  as  a 
substratum  for  such  partnership,  the  land  is  in  the  nature  of 
the  stock  in  trade  of  the  partnership;  and  that  the  partnership  being 
proved  as  an  independent  fact,  the  Court,  without  regarding  the 
Statute  of  Frauds,  will  inquire  of  what  the  partnership  stock  con- 
sisted, whether  it  be  of  land  or  of  property  of  any  other  nature. 
That  land  acquired  as  the  substratum  of  a  partnership  is,  in  this 
Court,  considered  in  the  light  which  the  plaintiff  contends  for,  may 
be  admitted  upon  very  high  authority  (Crawshay  v.  Maule,^  Fereday 
v.  Wightwick^),  and  that  where  a  partnership  exists,  and  land  is 
brought  into,  and  actually  held  and  used  by  the  partnership  for  part- 
nership purposes,  the  Court  has  dealt  with  it  as  partnership  property, 
although  the  ownership,  apparently,  has  not  been  in  all  the  members 
of  the  firm,  or,  if  in  all,  not  apparently  as  partners,  but  under  another 
title;  and  that  the  Court  has  so  done,  without  calling  in  aid  the  doc- 
trine of  part  performance,  must,  I  think,  be  also  admitted.^^ 

It  follows  that  a  partnership  for  the  purpose  of  speculating  in 
mining  properties,  or  in  mining  claims,  may  be  proved  by  parol 
evidence,^^  although  a  contract  which  affects  the  ownership  of  land 
is  required  to  be  in  writing."^ 

In  Watson  v.  Spratley  ^^  it.  was  held  that  a  share  in  a  joint- 
stock  mining  company,  whether  incorporated  or  unincorporated,  is 
not  goods,  wares  or  merchandise  within  the  17th  section  of  the  Sta- 
tute of  Frauds,^^^  nor  an  interest  in  land  within  the  meaning  of  the 
4th  section.    See  also  Hilton  v.  Gerand,  1  DeC.  &  S.  187. 

In  Cheadle  v.  Proctor,^  P.  and  others  were  partners  in  working 
a  colliery,  of  which  they  were  lessees,  under  an  agreement  for  a 


'  (1846)  5  Han.  369.  ^       ^«  (1854)  10  Exch.  Rep.  222. 

'(1818)  1  Swanst.  518.  '       ^"^  See    Bligh    v.  Brent,   (1837)  2 

"(1829)  1  Russ.  &  Myl.  45.  Y.  &  C.  294;  and  Duncroft  v.  Al- 

"'  Essex  V.  Essex,  (1855)  20  Beav.  brecht,  (1841)  12  Sim.  189. 

442.  1  (1868)  19  L.  T.  N.  S.  289. 

"-Caddick  v.   Skidmore,   (1857)  2 

De  G.  &  J.  52. 
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lease  from  tlie  freeholder,  and  of  which  P.  was  manager.  An  agree- 
ment was  made  1)V  all  the  partners  that  P.  should  retire  from  all  con- 
nection with  the  partnership  and  he  ]iaid  £G0  "for  any  interest  he 
might  have,  and  for  his  services  rendered  in  working  the  colliery. 
Hehl,  that  P/s  interest  in  the  colliery  was  not  an  interest  in  or  con- 
cerning land  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds.  Kelly.  i'.B.,  saying  -  tiiat  P.  "  had  no  interest,  legal  or  equit- 
able, in  the  land  of  the  colliery." 

In  liurn  v.  Strong,-**  the  facts  were,  that  a  partnership  was  formed 
between  three  i)ersons.  A.,  B.  and  C,  to  dig  for  gold  on  the  property 
of  one  Allen.  Two  of  them,  A.  and  B.,  were  to  do  the  work,  and  the 
third,  C,  was  to  i)ay  the  expenses;  all  three  were  to  share  in  the 
profits.  The  place  named  was  afterwards  abandoned  by  mutual  con- 
sent, and  the  two  working  partners,  A.  and  B.,  removed,  at  the  instance 
of  the  third,  ('.,  to  a  lot  in  another  township,  Elzevir,  where  they 
resumed  work,  ('.  ])aying  the  expenses  as  before. 

Held,  in  the  absence  of  any  express  agreement,  it  was  to  be 
])resumed  that  they  were  working  on  the  same  terms  as  at  the  place 
originally  named.  The  plaintiff  had  occasion  to  leave  the  work  on 
the  '^nd  Mnrch,  and  did  not  return.  He  filed  a  bill  to  enforce  his 
partnership  rights  on  the  30th  July. 

Held,  that  as  there  was  no  stipulation  respecting  the  time  he 
was  to  work,  and  he  was  not  requested  to  resume  work,  and  no  notice 
was  given  him  of  any  complaint  or  intention  to  exclude  him  from 
the  i>rofits  of  the  adventure,  the  delay  did  not  bar  the  suit. 

('.,  in  his  own  name,  bought  the  privilege  of  digging  for  gold  on 
the  Klzevir  lot,  and  subsequently  fonned  a  company  by  which  that  lot 
was  purchased. 

It  was  held,  that  the  plaintiff,  one  of  the  working  partners,  was 
entitled  to  a  share  of  all  the  profits  and  advantages  made  by  C.  in 
this  tnin-aclion.  There  was  no  writing  signed  ])y  C  acknowledging 
the  agency  and  trust,  but  it  was  held  that  A.  and  B.,  having  entered 
and  worked  on  the  lot,  the  Statute  of  Frauds  did  not  a])ply,  and  in 
giving  judgment,  Mowat,  V.C,  said:  "In  addition  to  the  grounds  of 
defence  to  which  1  have  already  adverted,  the  defendants  set  up  the 
Statute  of  Frauds.  In  Foster  v.  Hale,*  and  Dale  v.  Hamilton,  before 
Vice-chancellor   Sir   James   AVigram,"*   it   was   held    that  an   agree- 


'  At  p.  291.                                                 "5    H.   369;  see  also    Essex   v. 

'ri868)  14  Or.  051.                                Essex,   (1855)    20  Beav.  449,    and 

(1800)  5  Ves.  309.                                   head  note  Cowx-ll  v.  Watts,  H.  & 

Tw.  224. 
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ment  for  a  partnership  in  land  was  not  within  the  statute.*  The 
authority  of  Dale  v.  Hamilton,  before  the  Vice-Chancellor,  is  some- 
what shaken  by  what  occurred  on  the  appeal  ^  to  the  Lord  Chancellor, 
and  by  the  subsequent  case  of  Caddick  v.  Skidmore;  *  but  here  the 
agreement  was  acted  upon  by  the  plaintiffs  entering  and  working  on 
the  land,  acts  which  take  the  case  of  even  an  ordinary  purchaser  out 
of  the  Statute  on  the  ground  of  part  performance.  So  new  leases 
obtained  by  a  partner  of  premises  theretofore  occupied  by  the  part- 
nership have  been  held  to  inure  for  the  benefit  of  the  partnership 
without  any  writing  acknowledging  a  trust,  though  the  partners 
obtaining  the  renewal  had  previously  given  to  the  other  partners 
notice  of  dissolution,  and  of  their  intention  to  renew  the  old  lease 
for  their  own  benefit.® 

^° "  It  was  further  argued  that  the  agreement  was  not  suffi- 
ciently detailed  or  definite  to  found  a  suit  upon.  The  agreement  is 
certainly  not  so  indefinite  as  to  be  entirely  void,  but  no  doubt  a 
contract,  though  valid  at  law,  may  be  in  some  respects  so  vague 
that  the  Court  may  have  no  reasonable  assurance  that  the  decree 
asked  for  would  be  in  accordance  with  the  true  intent  and  meaning 
of  the  parties;  and  it  may  therefore  be  necessary  to  refuse  a  specific 
performance,"  etc. 

^^ "  Viewing  the  three  as  partners,  it  follows  inevitably  that 
this  benefit  cannot  be  appropriated  by  Strong  for  himself.  I  presume 
that  the  transaction  was  known  to  the  other  defendants  at  the  time 
and  acquiesced  in.  At  all  events,  they  make  no  claim  to  share  this 
sum." 

In  Stuart  v.  Mott,^  the  facts  were  that  S.  brought  a  suit  for 
performance  of  an  alleged  verbal  agreement  by  M.  to  give  him  one- 
eighth  of  an  interest  in  his,  M.'s,  interest  in  a  gold  mine,  but  failed 
to  recover,  as  the  Court  held  the  alleged  agreement  to  be  within  the 
Statute  of  Frauds.  On  the  hearing,  M.  denied  the  agreement  as 
alleged,  but  admitted  that  he  had  agreed  to  give  S.  one-eighth  of 
his  interest  in  the  proceeds  of  the  mine  when  sold,  and  it  having  been 
afterwards  sold,  S.  brought  another  action  for  payment  of  such  share 
of  the  proceeds. 


«  Statute  of  Frauds.  657;  see  also  Hamilton  v.  Hamil- 

M1847)  2  Ph.  266.  ton,    (1873)   Russell's  Equity  Deci- 

» (1857)  2  DeG.  &  J.  52 ;  see  also  sions  of  Nova  Scotia,  78. 

Smith  v.  Matthews,  U861)  3  DeG.  ''  Page  658. 

F.  &  J.  151.  "  Page  659. 

0  See  cases  cited  in  note  at  p.  '  (1893)  23  S.  C.  R.  384. 
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It  was  decidetl,  reversing  the  decision  of  the  Supreme  Court  of 
Nova  Scotia,  rournicr  and  Taschereau  dissenting,  that  S.  was  not 
t»t5to|)|Hul  bv  the  first  judgment  against  him  from  bringing  another 
action,  and  also  that  tlie  lontract  for  a  share  of  the  proceeds  was 
not  one  for  tlie  sale  *)f  an  interest  in  hind  within  the  Statute  of 
Frauds. 

Strong,  ('..I..-  says:  'J'hen  it  was  said  that  the  Statute  of  Frauds 
was  a  dcfeiict'.  Tlu'  answer  to  tliis  is  that  the  agreement,  wliich  is 
now  souglit  to  l)c  enforced,  was  not,  as  in  the  former  case,*  one  con- 
cerning an  inti'it'st  in  hmd,  but  exclusively  relating  to  an  in- 
terest in  money;  it  is  true  this  money  is  to  arise  from  the 
sale  of  land  or  of  a  mining  interest,  but  that  on  authority  can,  I 
conceive,  make  no  dilference  after  the  land  ox  money  interest  has 
l)cen  actually  sold.  It  is  not  sought  to  enforce  any  trust  or  contract 
to  .sell  land.  That  would  have  been  a  different  case.  Here  the  sale 
has  taken  place,  and  the  only  question  is  as  to  the  share  of  the  price 
received. 

In  an  Australian  case,  P.  was  a  sleeping  partner  with  M.  in  a 
Mf)(k  claim,  and  M.  worked  it  for  himself  and  P.  on  certain  terms  as 
to  the  division  of  the  ])rorits.  M.,  while  w^orking  the  claim,  dis- 
Cfivercd  another  reef,  and  took  out  a  claim  on  it  for  himself  under  a 
regulation  which  provided  "That  any  ]iarty  working  in  a  claim  shall 
i.i'  entitled  to  an  area  of  ground,  provided  such  paying  reef  be  not 
within  10  feet  of  the  edge  of  the  gutter."  Held,  that  P.  had  no 
interest  in  the  new  claim,  as  it  was  intended  to  be  the  reward  of 
labour;  and  that  the  new  claim  had  nothing  to  do  with  the  partner- 
ship subsisting  in  the  other  claim.*^ 

It  has  been  held  that  under  *'  The  New  Zealand  Partnership  Act," 
]8!M,  section  'M\  of  which  provides,  that  every  partnership  is  dis- 
solved by  the  death  or  bankruptcy  of  any  partner,  does  not  apply  to 
mining  partncrshij)s.  In  the  same  case,  the  diiTerence  between  ordi- 
nary and  ?nining  partnership  is  discussed.sz 

An  agreement  to  the  effect  that  the  object  of  a  venture  should 
be  to  extract  gold  from  auriferous  earth  within  the  limits  of  the 
claim,  and  after  ]>ayment  of  expenses  to  divide  the  profit  (if  any) 
among  the  holders,  was  held  ])y  the  Supreme  Court  of  New  Zealand 
]vi  to  constitute  them  jiartners  with  respect  to  the  gold  only,  and 
j'  int  tenants  with  respect  to  the  mine  itself.'' 


*'^^  P   388.  "Stuart  v.  Nelson,  (1895)  15  N. 

»(1S87)  14  S.  C.  R.  734.  Z.  L.  R.  637. 

"  IVrry  v.   Morton.   (1868)  A.   R.            *^  Gallagher  v.  Talty,  (1888)  7  N. 

:<,th  Nov.  m her.  Z.   L.  R.  35. 
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Trust.  In  Wells  v.  Petty,*  the  plaintiff  having  discovered  "  min- 
eral float,"  acquainted  the  defendant  of  the  fact,  and  disclosed  the 
locality  on  a  verbal  promise  by  defendant  that  plaintiff  should  be  "  in 
on  it "  if  defendant  should  thereby  succeed  in  discovering  the  ledge 
and  locating  a  mineral  claim.  Within  three  days  afterwards  defendant 
found  a  ledge  in  the  vicinity  indicated  by  plaintiff,  and  located  and 
recorded  the  ledge  in  his  own  name,  but  refused  to  give  the  plaintiff 
any  interest  and  set  up  the  Statute  of  Frauds.  The  Full  Court  de- 
cided that  the  words  "to  be  in  on  it"  mean  an  interest  of  some 
measure,  and  that  the  maxim  "equality  is  equity"  supplies  the 
measure  when  there  is  no  evidence  showing  that  less  than  an  equal 
share  was  stipulated  for  or  intended.'^ 

As  to  the  plea  of  the  Statute  of  Frauds,  Davie,  C. J.,^  says,  "  If 
that  Statute  is  to  be  held  applicable  to  transactions  governed  by  the 
Mineral  Act,  I  should  agree  with  the  learned  trial  Judge  that  the 
plaintiff's  action  fails  were  it  not  for  the  case  of  Rochefoucauld  v. 
Boustead,"  ^  overruling  Bartlett  v.  Pickersgill,^*^  and  proceeding 
"upon  the  principle  laid  down  in  McCormick  v.  Grogan,^  Rose  v. 
Peterkin,2  and  other  cases,  that  it  is  a  fraud  on  the  part  of  a  person 
to  whom  land  is  conveyed  as  a  trustee,  and  who  knows  it  to  have 
been  so  conveyed,  to  deny  the  trust  and  claim  the  land,  and  that, 
consequently,  notwithstanding  the  Statute  of  Frauds,  it  is  competent 
for  a  person  claiming  land  conveyed  to  another,  to  prove  by  parol 
evidence  that  it  was  so  conveyed  upon  trust,  and  that  the  grantee, 
knowing  the  facts,  is  denying  the  trust.  I  can  see  no  reason  why, 
so  far  as  the  Statute  of  Frauds  is  concerned,  the  same  principle  is 
not  applicable  to  the  location  of  a  mining  claim  held,  or  partly  held, 
in  trust.  The  provisions  of  the  B.  C.  Mineral  Act  are  not  pleaded. 
It  may  be  a  serious  question  whether,  or  how  far,  the  provisions  of 
the  Mineral  Act,  so  far  as  relates  to  rights  governed  by  the  Mineral 
Act  supersede  or  displace  the  Statute  of  Frauds.  That  question, 
however,  does  not  arise  here,  for  the  reason,  as  before  remarked,  that 
the  Mineral  Act  is  not  pleaded,  and  I  take  it,  could  not,  any  more 
than  the  Statute  of  Frauds,  be  relied  upon  to  defeat  a  parol  agree- 
ment unless  pleaded.2^     As  further  answering  the  Statute  of  Frauds, 


*  (1897)  5  B.  C.  R.  353.  "  (1896)  75  L.  T.  N.  S.  502. 

'  Following  on  this  point  Robin-  '°  1  R.  R.  1. 

son  v.  Anderson,  (1855)  7  DeG.  M.  '  (1869)  4  H.  of  L.  97. 

&  G.  239;  (1855)  20  Beav.  98.  M1885)  13  S.  C.  R.  706. 

« At  p.  355.  ''  James    v.  Smith,  (1891)  1  Ch. 
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and  as  pointed  out  by  McCreight,  J.,  the  j)osition  of  the  plaintilT, 
apart  from  hi.s  statutaliU'  riglits  and  liabilities  as  a  free  miner,  would 
be  merely  that  of  a  licensee  of  the  Crown,  having  no  title  whatever 
to  land,  and  consequently  no  interest  to  be  defeated  by  the  Statute 
of  Frauds/' 

McCreight,  J.,  referred  to  Wood  v.  Leadbitter,^  to  show  that 
plaintitl  **  as  a  licensee  of  the  Crown,  authorized  by  the  Lieutenant- 
Governor  to  mine  for  gold  on  Crown  lands,"  would  have  "a  mere 
revocable  license,  and  that  u})on  revocation  he  would  have  had  no 
rights  whatever,"  and  decided  that  the  sections  of  the  Statute  of 
Fnuids  dealing  with  interests  in  land  have  no  application." 

In  Kdchefoiicauld  v.  IJoustead,*  Lindley,  L.J.,  for  the  Court,"  said, 
at  j>.  'v^O."):   "  Tiiis  conclusion  renders  it  necessary  to  consider  whether 
the  Statute  of  Frauds  affords  a  defence  to  the  plaintitFs  claim.     The 
section  relied  upon  is  section  7,  which  has  been  judicially  inter- 
pretecl  in  Forster  v.  Hale,"  and  Smith  v.  Matthews.'^     According  to 
these  authorities,  it  is  necessary  to  prove  by  some  writing  or  writings 
signed  ])y  the  defendant,  not  only  that  the  conveyance  to  him  was 
subject  to  some  trust,  but  also  what  that  trust  was.     But  it  is  not 
necessary  that  the  trust  should  have  been  declared  ])y  such  a  writing 
in  the  first  instance;  it  is  sufficient  if  the  trust  can  be  proved  by  some 
writing  signed  by  the  defendant,  and  the  date  of  the  writing  is  im- 
material.    It  is  further  established  by  a  series  of  cases,  the  propriety 
of  which  cannot  now  be  questioned,  that  the  Statute  of  Frauds  does 
not  prevent  the  ])roof  of  a  fraud;   and  that  it  is  a  fraud  on  the  part 
of  a  person  to  whom  land  is  conveyed  as  a  trustee,  and  who  knows 
it  was  so  conveyed,  to  deny  the  trust  and  claim  the  land  himself. 
Consequently,   notwithstanding  the  Statute,   it  is  competent  for  a 
I  erson  claiming  land  conveyed  to  another  to  prove  by  parol  evidence 
that  it  was  so  conveyed  upon  trust  for  the  claimant,  and  that  the 
grantee,  knowing  the  facts,  is  denying  the  trust  and  relying  upon 
the  form  of  conveyance  and  the  Statute,  in  order  to  keep  the  land  to 
himself." 

See  also  P.arlon  v.  ^fcMillan,"    where    it    was   held,  following 
James,  L..7.,  in  Haigh  v.  Kays,"  that  parol  evidence  was  admissible. 
In  this  case  it  was  argued  by  very  learned  counsel  for  the  plain- 


«  (184.'i)  13  M.  &  W.  S38.  •(1798)  3  Ves.  696. 

'75  L.  T.  N.  S.  502.  (1897)  1  Ch.  ^1861)  3  D.  P.  &  J.  139. 

Div.   196.  •'  (1891)  20  S.  C.  R.  404. 

» T.«»r(l  Halsbury,  L.C..  nnd  Lind-  •  (1872)  7  Ch.  469. 

ley  nnd  A.  S.  Smith,  L.JJ. 
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tiff,  that  the  authorities  on  the  point,®^  established  the  principle 
that  where  it  is  sought  to  establish  a  trust  the  Statute  of  Frauds  re- 
quires evidence  in  writing  signed  by  the  party  to  be  charged  where 
the  trust  arises  from  contract,  but  not  where  it  arises  from  conduct, 

A  broker,  employed  by  his  principal  to  purchase  certain  shares 
in  a  mining  company,  informed  him,  contrary  to  the  fact,  that  he 
had  purchased  such  shares  in  accordance  with  instructions.  He  did 
not  buy  until  two  days  later,  and  he  then  purchased  for  forward 
delivery.  Held,  in  an  action  by  the  broker  to  recover  commission, 
that  the  representation  that  he  had  bought  put  an  end  to  his  au- 
thority, and  that  the  principal  was  not  bound  by  the  subsequent  pur- 
ehase.^2 

Plaintiff,  the  proprietor  of  a  gold  mine,  entered  into  an  agree- 
ment with  defendants,  quartz  crushers,  to  crush  the  quartz  for  £25 
every  week,  and  it  was  also  agreed  that  the  plaintiff  should  have  the 
light  to  remove  all  amalgam  from  the  batteries.  The  plaintiff,  after 
some  time  had  elapsed,  finding  some  of  the  gold  had  attached  itself 
to  the  plates  used  in  the  amalgamating  process,  claimed  a  right  to 
remove  it,  which  defendants  refused  on  the  ground  that  their  plates 
might  be  injured;  and  also  on  the  ground  that  there  was  a  custom 
that  the  gold  adhering  to  the  plates  became  the  property  of  the  own- 
ers of  the  crushing  machine.  Held,  that  the  gold  had  always  re- 
mained the  property  of  the  plaintiff.  Per  Windeyer,  J.,  "  The  plain- 
tiff has  the  right  to  get  the  gold  in  the  best  way  he  can,  and  if  he 
injures  the  plates  he  must  compensate  the  defendants  for  such  in- 
jury.«2 

Plaintiff,  a  share  broker  and  member  of  the  Stock  Exchange, 
brought  an  action  against  the  defendant  for  refusing  to  accept  one 
hundred  Nevada  silver  shares.  It  appeared  that  on  7th  September, 
the  defendant  instructed  the  plaintiff  to  purchase  for  him  100  Ne- 
vada shares,  to  be  delivered  and  paid  for  on  7th  December.  Plain- 
tiff purchased  the  shares,  and  sent  to  the  defendant  a  sale-note,  "  sub- 
ject to  the  rules  and  regulations  of  the  Stock  Exchange,"  for  100 
shares,  "£1  per  share  paid  up.^'  The  defendant  endorsed  the  sale- 
note  as  accepted,  and  returned  it  to  the  plaintiff.  On  December  7th 
the  plaintiff  tendered  to  the  defendant  the  scrip  of  100  Nevada 
shares  issued  under  the  seal  of  the  company  as  paid  up  to  £1  per 
share.  The  evidence  showed  that  these  were  the  only  Nevada  shares 
known  in  the  market.    The  defendant  refused  to  accept  the  shares 

*^  For  which  see  ib.,  p.  201.  ^  Patterson  v.  Strauss  G.  M.  Co., 

«  Samper  v.  Hade,    (1889)   10  N.  (1889)  5  N.  S.  W.  W.  N.  154. 

S.  W.  L.  R.  (L.)  270. 
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on  the  ground  that  they  were  not  as  a  maiui  «»i  iact  paid  up  to  £1, 
and  no  tontract  to  treat  them  as  so  ])aid  up  had  been  filed  in  accord- 
ance with  section  5T  of  the  Companies  Act.  Neither  the  plaintiff 
nor  the  defendant  knew  of  that  fact  on  Tth  September.  The  Dis- 
trict Court  Judge,  before  whom  the  action  was  tried,  received  in 
evidence  a  copy  of  Hule  22  of  the  Stock  Exchange,  under  which  a 
member  is  disentitled  to  i)lead  agency  in  an  action  brought  by  the 
seller  for  tiie  price  of  shares  sold.  The  only  evidence  of  knowledge 
by  the  defen<lant  of  the  rules  of  the  Stock  Exchange  was  that  he  had 
])revi«)usly  ))<)ught  stock.  Verdict  for  plaintiiT.  On  appeal  the  ques- 
tions for  the  oj»inion  of  the  Supreme  Court  were:  (1)  Was  the 
Judge  right  in  receiving  in  evidence  the  rules  of  the  Stock  Exchange? 
(2)  Was  he  right  in  finding  a  verdict  for  the  plaintiff?  I'eld,  that 
the  verdict  was  right.  Tlie  scrip  tendered  was  the  only  Nevada  scrip 
known  in  tiie  market,  and  that  was  what  the  plaintiff  was  instructed 
to  buy  for  the  defendant.  Held,  further,  that  the  copy  of  the  rules 
of  the  Slock  Kxchange  was  rightly  received  in  evidence.  The  defen- 
dant, having  authorized  the  plaintiff  to  buy  on  the  Stock  Exchange, 
is  boun<l  l)y  such  rules.** 

Fixtures.  It  is  commonly  said  that  fixtures  arc  not  an  interest 
in  hind  witliin  the  meaning  of  the  Statute  of  Frauds,  so  as  to  re- 
(juire  a  note  or  memorandum  in  writing  under  the  4th  section,  upon 
the  autliority  of  Ifallen  v.  Runder,***  since  followed  in  Lee  v.  Gaskell,* 
where  it  was  decided  that  the  term  "  fixtures ''  denoted  personal 
(battels  to  which  is  incident  the  "tenant's  right  to  remove,"  and 
therefore  a  contract  to  forego  that  right  was  not  an  interest  within 
tlio  Statute, 

Covenants.  The  term  covenant  is  properly  applied  to  denote 
a  contract  under  seal.* 

If  the  ])rincipal  thing  to  be  performed,  as  the  conveying  of  an 
estate  or  the  granting  of  a  lease,  be  void,  further  covenants  which 
an-  relative  and  dej)endent  thereon  are  so  likewise.^ 

Where  covenants  are  independent,  a  covenantor  cannot  discharge 
himself  by  showing  that  no  estate  passed.* 


•Pnlmpr  v.  Upward.  (1886)  7  N.  *  Mouys  v.  Leake,  (1799)  8  T.  R. 

S.  W.  L.  R.  (I.)  296.  411,    approved     by    Lord     Ellen- 

">  (1834)  1  C.  M.  &  R.  266.  borough.  (1807)  8  East.  234;  see  Mc- 

•  (1876)  1  Q.  n.  Div.  700.  Donald  v.  Murray,  (1885)  11  A.  R. 

'Chltty,  13  Ed.  101;  Armstrong  v.  Auger,  (1891)  21 

'  Bacon  Abr.  Gov.  (G).  O.  R.  98. 
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Where  the  effect  of  a  contract  is  to  give  a  stranger  to  it  a  bene- 
ficial right  thereunder,  he  may  enforce  such  right  by  action,  though 
not  named  as  covenantee.'^ 

It  is  established  that  no  stranger  to  the  consideration  can  take 
advantage  of  a  contract,  although  made  for  his  benefit." 

To  entitle  a  person  to  claim  the  rights  of  a  cestui  que  trust, 
something  more  is  necessary  than  that  he  should  show  himself  en- 
titled to  a  benefit  under  the  instrument.  He  must  show  that  the 
circumstances  are  such  as  to  give  him  a  vested  right  which  the  other 
parties  to  the  contract  could  not  terminate  without  his  consent."^ 

For  instance,  one  mine  owner  can  not  enforce  or  take  advantage 
of  a  covenant  by  a  lessee  with  his  lessor  in  a  lease  of  an  adjoining 
mine.^ 

In  a  covenant  to  indemnify  and  save  harmless  a  person  from  all 
liability  of  every  nature  and  kind,  the  obligee  has  a  cause  of  action 
as  soon  as  judgment  is  recovered  against  him  and  before  he  pays  it.*^ 
A  covenant  by  the  purchaser  of  the  equity  of  redemption,  with 
the  mortgagor  to  pay  off  the  mortgage  debt,  is  assignable  by  the 
mortgagor  to  the  mortgagee,  so  as  to  enable  the  latter  to  enforce  it 
for  his  own  benefit.^^ 

A  covenant  personal  to  the  covenantee  is,  of  course,  not  assign- 
able.2 

In  every  case  where  the  testator  is  bound  by  an  express  cove- 
nant the  executor  shall  be  bound  by  it,  except  where  it  was  to  be 
performed  by  the  person  of  the  testator,  or  is  determined  by  his 
death.3 

In  Loucks  V.  Wallbridge,^^  the  plaintiff,  having  discovered  mines 
upon  certain  lands,  agreed  with  D.  and  T.  that  they  should  furnish 

'  Moot  V.  Gibson,  (1891)  21  O.  R.  '  Mewburn   v.    Mackelcan,    (1892) 

248.  19  A.    R.   729;   cf.  Wolmershausen 

«Tweddle   v.   Atkinson,   (1861)    1  v.  Gullick,  (1893)  2  Chy.  514;  Boyd 

B.  &  S.  393,  per  Wightman,  J.;  see  v.  Robinson,  (1891)  20  O.  R.  404. 
and  compare     Gandy     v.     Gandy,  "Campbell    v.    Morrison,    (1897) 

(1884)  30  Ch.  D.  57;  In  re  Orr  Ew-  24  A.  R.  224;  in  appeal  suh  nomine; 

ing,    Orr    Ewing    v.    Orr    Ewing,  Maloney  v.  Campbell,   (1897)  S.  C. 

(1882)    22   Ch.    D.   456;   Osborne   v.  R.     (not     yet     reported);     British 

Henderson,  (1889)  18  S.  C.  R.  698,  Canad.  Loan  Co.  v.  Tear,  (1893)  23 

reversing     Henderson     v.     Killey,  O.  R.  664. 
1889)  17  A.  R.  458.  "-  Sutherland    v.  Webster,    (1894) 

'  Faulkner  v.  Faulkner,  (1893)  23  21  A.  R.  240. 
O.  R.  258,  per  Street,  J.  «  Bally  v.  Wells,  (1769)  3  Wils.  29. 

« Wilson  V.  Waddell,  (1876)  2  App.  Wms.     on     Executors     (9th    Ed.) 

Cas.  95.  1629-30. 

"  (1873)  31  U.  C.  Q.  B.  32. 
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tlie  fundi*  to  work  the  mineg,  and  after  securing  the  title  convey  an 
mulivitletl  third  to  himself,  lie  afler\\ar(l.s  agreed  to  assign  his  in- 
teretit  in  this  agnvnient  to  tlie  defemhmt  in  consideration  of  $100, 
and  one-half  of  whatever  profit  might  be  derived  from  the  share 
agreid  tt»  be  given  to  him  by  1).  and  T.,  and  the  defendant  agreed 
(o  account  for  and  pay  over  to  liim  one-half  of  whatever  profits  or 
returns  mi^'hl  be  ilerived  from  the  said  share  assigned  to  the  defend- 
ant as  agried  to  be  given  to  the  plaintiff  by  D.  and  T.  And  further, 
it  was  agrt't'd  that  the  plaintiff  should  not  have  to  pay  or  advance 
any  moneys  or  labour  in  the  working  of  the  said  mines.  The  defend- 
ant having  soM  one-half  of  his  share  to  one  G.  for  $1,125,  held,  that 
this  money  was  not  profits  or  returns  derived  from  the  defendant's 
share  for  which  he  was  bound  to  account  to  the  plaintiff  under  his 
agreement. 

Morrison,  J.  (37):  The  view  taken  by  the  learned  Judge  at  the 
trial  was  the  correct  one,  namely,  that  the  defendant  sold  to  Gilbert 
only  om*-half  of  the  one-third  share,  and  transferred  to  him  the  lia- 
bility to  account  to  the  i>Iaintitr  for  half  the  profits  that  might  arise 
from  smh  share  of  tiiese  mining  lands.  In  other  words,  the  defend- 
ant sold  merely  half  of  his  own  beneficial  share  in  the  lands,  and  that 
the  moneys  he  received  on  such  sale  were  not  moneys  within  the 
meaning  of  the  covenant  declared  on. 

Joint,    Several     and     Joint     and     Several     Covenants. 

Wh«n'  more  j)ersons  than  one  enter  into  a  covenant,  and  each  under- 
takes oidy  to  the  extent  of  his  own  acts  and  defaults,  the  covenant 
is  said  to  be  several,  and  when  covenants  are  several  "  they  are  as 
8<veral  (beds  written  on  one  and  the  same  piece  of  parchment."* 

A  covenant  may  also  be  entered  into  with  two  or  more  cove- 
T^antecs  severally.'' 

In  a  joint  covenant  each  covenantor  becomes  answerable  for 
himself,  nnd  also  for  the  due  performance  of  the  covenant  by  an- 
other. 

A  covenant  with  *Mwo  "  and  "every  of  them"  is  joint,  though 
the  two  are  several  jmrties  to  the  deed.* 

.\  c«»venant  will  not  be  construed  as  joint  and  several  unless  dis- 
tinctly expressed  so  to  be  in  the  deed  itself.' 


•M.Tthewfwns  rti,«M..  (1597)  5  Co.  •  Southcote    v.    Hoare,    (1810)    3 

R'T   23.1.  Taunt.   87. 

'Srrvnntp  v.  .Tnmes,  (1829)  10  B.  'Summer  v.  Powell.  (1816)  2  Mer. 

*  ^    ^^^-  30,  p.  37;  (1823)  T.  &  R.  423. 
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A  joint  and  several  covenant  has  been  created  by  the  use  of  the 
words  covenant  "  for  themselves  and  each  of  them."  ® 

A  covenant  by  two  or  more  persons  "  for  ourselves  and  each  of 
us/'  or  "  for  ourselves  and  every  of  us,"  is  joint  and  several.*^ 

Implied  Covenants.  Where  words  of  recital  or  reference  mani- 
fested a  clear  intention  that  the  parties  should  do  certain  acts,  the 
Courts  have  from  these  inferred  a  covenant  to  do  such  acts,  and  sus- 
tained actions  of  covenant  for  the  non-performance  as  if  the  instru- 
ments had  contained  express  covenants  to  perform  them.^^ 

The  distinction  between  covenants  implied  by  operation  of  law 
and  express  covenants  is  that  express  covenants  are  taken  more 
strictly.  A  party  may  without  consideration  enter  into  an  express 
covenant.^^ 

A  covenant  is  implied  by  a  grantor  or  assignor  to  do  nothing 
in  derogation  of  his  deed.^ 

A  covenant  to  "  leave  a  barrier  or  partition,"  etc.,  and  to  "'  leave 
sufficient  walls  or  pillars  for  the  support  of  the  roof,"  etc.,  was  held 
by  Bacon,  V.C.,  in  Mostyn  v.  Lancaster,^^  to  mean  that,  "  At  the  end 
or  determination  they  are  to  leave,  that  is  ,must  not  in  the  meantime 
take  out,  because  '  to  leave '  does  not  assume  that  there  will  be  any 
power  to  take  out  pillars  and  afterwards  to  restore  them.  It  is  a 
grant  of  the  mines  except  only  the  pillars." 

A  covenant,  being  part  of  a  deed,  is  subject  to  the  general  rules 
established  for  the  construction  of  deeds,  as, 

(1)  To  be  always  taken  most  strongly  against  the  covenantor, 

and  in  favour  of  the  covenantee. 

(2)  To  be  taken  according  to  the  intent  of  the  parties. 

(3)  To  be  construed  ut  res  magis  valeat  quam  pereat. 

(4)  When  no  time  is  limited  for  its  performance  it  must  be  done 

within  a  reasonable  time.^'' 
A  covenantee  who  has  not  executed  a  deed  can  sue  on  covenants 
contained  in  it.^ 


^  Robinson    v.   Walker,   (1795)     1  ^"^  Per  Lord  Mansfield,  Shubrlck  v. 

Salk.  393.  Salmond,  (1765)  3  Burr.  1639. 

'1  Bolton  V.  Lee,  (1673)  2  Lev.  56;  '•Gerard  v.  Lewis,  (1867)  L.  R.  2 

May  v.  Woodward,  (1677)  1  Freem.  C.  P.  305. 

248.  »^  (1883)  23  Ch.  D.  600. 

"  Per  Lord  Denman,  in  Aspdin  v.  ^°  4  Cru.  Dig.  369. 

Austin,  (1844)  5  Q.  B.  671,  p,  683;  ^Vernon    v.    Jefferys,    (1795)     2 

see  Page  v.  Midland  Ry.,  (1893)  42  Stra.  1146;  Morgan  v.  Pike,  (1854) 

W.  R.  116.  14  C.  B.  473. 


rO  RESTRICTIVE  COTEXAXTS 


In  Ontario,  certain  covenants  are  deemed  to  be  included  and 
implied  in  conveyances  made  on  or  after  the  first  day  of  July,  188G.- 

Where  a  perstm  contracts  to  do  a  certain  tiling,  a  negative  con- 
tract may  he  implied.* 

Bestrictive  Covenants.  In  Fothergill  v.  Kowland,*  Jessel,  M.R., 
lield,  on  dfmurrer,  tliat  the  Court  had  no  jurisdiction  to  grant  an 
injunction  to  restrain  the  hreacli  of  a  contract  by  a  lessee  of  a  col- 
liery to  raise  and  (h-liver  to  tlie  phiintit!  all  the  get  of  coals  in  the 
colliery  at  a  fixed  i)rice  for  five  years,  and  who  thereafter  agreed  for 
the  sale  of  the  ct)lliery  to  otlier  parties.*^ 

In  Keppcl  V.  Haik'y,"  Lord  Brougham,  L.C.,  decided  that  a 
covenant  by  k'ssees  for  themselves,  their  lieirs,  executors,  administra- 
tors and  assigns,  with  the  owners  of  a  quarry  to  procure  all  limestone 
used  at  lessees'  works  from  that  quarry,  etc.,  (1)  did  not  run  with 
the  land  so  as  to  l)ind  a.ssignees  at  law,®^  and  (2)  that  a 
Court  of  K(juity  would  not  by  holding  the  conscience  of  the  pur- 
cha-ser  who  had  notice,  to  be  affected  by  the  notice,  give  the  cove- 
nant a  more  extensive  operation  than  the  law  allowed  it,  but  the 
latter  j)roj)osition  cann(>t  now  be  upheld.^ 

So  far  as  Keppel  v.  Jiailey  decides  that  a  restrictive  covenant  as 
to  th<'  use  of  land,  which  does  not  run  with  the  land  at  law,  is  not 
l>:nding  in  e(piity  upon  an  assignee  with  notice,  it  has  been  overruled 
by  more  recent  cases.^  And  in  equity  a  person  who  takes  land  with 
notice  of  a  restrictive  covenant,  whether  actual  or  constructive,"  will 
be  bfnind  by  it,  unless  the  covenant  has  been  waived,  e.g.,  by  aequi- 


'  R.  S.  O.  1897.  c.  119.  8.  17.  •  (1834)  2  My.  &  K.  517. 

'  De   Mattos   v.   Olbson.   (1859)   4  "'  See    Llmmer    Asphalte    Co.    v. 

Dp  (t.  &  .].  27r>.  overruling  Hills  v.  Com.  of  Inland  Revenue,  (1872)  L. 

Cr.»n.    (lS4r,)    2    Ph.    fiO;  Sevin   v.  R.  7  Exch.  216. 

I>oalnnflpH.  (isr.l)  9  W.  U.  218;  Lc-  "See  Catt  v.  Toiirle.  (1869)  L.  R. 

nianrh  v.  HrnnKor.  (ISGfi)  35  neav.  4    Ch.    654;  De  Mattos  v.   Gibson, 

187;  Cjitt   V.  Tourle.  (1869)  L.  R.  4  (1858)  4    De  G.    &    J.    276,  282,  per 

Ch.  654;  Holmos  v.  Kastrrn  Count-  Lortl  Justice  Knight  Bruce  ;  Wilson 

lea  Railway  romi>any.  (18.57)  3  K,  v.  Hart.  (1866)  L.  R.  1  Ch.  463;  B}arl 

&  J-  675.  of  Zetland  v.  HIslop,  (1882)  7  App. 

♦  (1873)  L.  R.  17  Eq.  132.  Cas.  447.  per  l^rd  Selborne,  L.C. 

•S«'e  also  Ryan  v.  Mutual  Ton-  *  Luker  v.  Denis,  (1877)  7  Ch.  D. 

tine  W.  C.  A..  (1893)  1  Ch.  116.  127;  227;  Parker  v.  Whyte,  (1863)  1  H.  & 

and    Keith   v.  National   Telephone  M.  167. 

Co..  (1894)  2  Ch.  1.53;  per  Kekewirh.  "Clements  v.  Wells,  (1865)  1  Eq. 

.7..  Heathrote  v.   North  S.   R.  Co.,  200;  Wilson  v.  Hart,  (1861)  1  Ch. 

(18.59)  2   Mar.   &  G.   100.  463. 
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escence  in  its  breach/®  or  circumstances  have  arisen  rendering  it  in- 
equitable to  enforce  the  restrictive  covenant. 

In  Wheatley  v.  Westminster  Brymbo  Coal  Company/  where  the 
covenant  was  to  work  the  mine  uninterruptedly,  efficiently  and  regu- 
larly, according  to  the  usual  or  most  improved  practice,  it  was  held 
by  Malins,  V.-C,  that  there  was  no  obligation  on  the  lessees  to  sink 
pits,  although  that  might  be  the  most  efficient  mode  of  working;  and 
that  so  long  as  the  minimum  rent  was  paid  they  could  not  be  com- 
pelled to  work  the  mine  at  all;  that  the  lessees  having  only  raised 
a  small  quantity  of  coal  by  working  through  an  adjoining  mine  with- 
out sinking  pits  on  the  lesBsor's  property,  had  committed  no  breach 
of  contract,  but  if  they  had  done  so  the  remedy  was  at  law  and  not 
in  equity.  Malins,  V.-C,  says,  at  p.  552:  "If  the  lessor  had  cove- 
nanted that  he  would  not  do  a  certain  thing,  and  had  proceeded  to 
do  it,  this  Court  would  prevent  him  doing  it.  If  it  is  a  thing  to  be 
done  under  the  direction  of  the  Court,  and  he  refuses  to  do  that 
certain  thing,  the  Court  would  oblige  him  to  do  it;  but  I  take  it  that 
nothing  is  more  clear  than  this,  that  the  Court  will  not  undertake 
either  the  construction  of  a  railway,  the  management  of  a  brewery, 
or  the  management  of  a  colliery,  or  anything  of  that  kind.  It  will 
appoint  a  receiver  or  manager  in  certain  cases.     .     .     .''  ^ 

In  Stocker  v.  Dean,^  Lord  Romilly  held  a  covenant  "  at  all  times 
thereafter,  to  give  to  the  plaintiff,  his  heirs  and  assigns,  the  right  of 
pre-emption  "  to  be  restricted  to  the  life  of  the  covenantor. 

As  to  cases  where  restrictive  covenants  have  been  enforced 
against  a  purchaser  with  notice,  see  Tulk  v.  Moxhay,*  where 
the  covenant  was  affirmative  in  its  terms,  but  was  held  by 
the  Court  to  imply  a  negative,  and  Haywood  v.  The  Brunswick  Per- 
manent Benefit  Building  Society,^  where  the  Court  decided  that  they 
would  not  extend  the  doctrine  of  Tulk  v.  Moxhay  to  affirmative  cove- 
nants compelling  a  man  to  lay  out  money  or  do  any  act  of  an  active 
character,  but  that  it  was  to  be  confined  to  restrictive  covenants.® 


^0  Gibson  v.  Doeg,  (1857)  2  H.  &  "  (1852)  16  Beav.  161. 

N.  615;  Sayers  v.  Collyer,  (1884)  28  M1848)  2  Ph.  774.                      j. 

Ch.  D.  103.  » (1881)  8  Q.  B.  D.  403. 

^  (1869)  L.  R.  9  Eq.  538.  »  See  also  Austerberry  v.  Corpora- 

^  See  also  Anon.  Amb.  p.  209,  per  tlon  of  Oldham,    (1885)  29   Ch.  D. 

Lord  Hardwicke,  Birmingham  Ca-  750;  see  also  Knight  v.  Simmonds, 

nal    Co.    v.    Lloyd,    (1812)    18   Ves.  (1896)  2  Ch.  294. 

515,  per  Lord  Eldon. 


I 
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Usual  Covenants.  I»  Church  v.  lirownj  Jjord  Eldon,  after 
j:n»at  lonjiidenition,  iu)twithstan<lin«;  the  (loul)ts  contained  in 
Mor^'an  v.  Shiu^'liter,"  and  lM»lkin;:hain  v.  Croft,"  upheld 
Lord  ThurUiw's  decision  in  IlriKk'rson  v.  Hay/*'  to  the 
cfTett  tluit  under  an  ajrreenient  to  grant  a  lease  upon 
comujon  and  nsiial  covenants,  tl>e  lessor  was  entitled  as  a  cove- 
nant •*  iniidi-ntal  to  the  lease"  to  a  covenant  from  the  lessee  not  to 
a.-sipj  without  litense,  and  decided  tliat  it  made  no  difference  whe- 
ther the  airrei'inent  declared  that  the  lease  contracted  for  was  to  con- 
tain tlj«'  usual  and  j»ro|H'r  covenants  or  not;  that,  in  every  agreement, 
whether  na  to  freehold  or  leasehold  estate,  it  was  implied  that  there 
wrw  t<»  he  usual  and  proper  covenants;  that  hoth  lessor  and  lessee 
v.<»uld  Ik'  entitU'd  to  such  covenants  as  were  strictly  incidental  to  the 
5ul»je(t  of  the  agreement,  and  to  no  others.  Speaking  of  a  covenant 
to  -ell  a  fee  simj)le  estate,  free  from  encumhances,  he  says:^  "It  is 
ch-ar  that  covenant  carries  in  f/reniin,  and  in  the  hosom  of  it,  the  right 
to  j>rf>per  covenants. "  Covenants  hecome  usual  and  proper  cove- 
Tumts  oidy  Ix'cause  hy  common  consent  they  are  found  essential  to 
perfect  the  <'ontract  hetween  the  parties. 

Covenants  Running  With  the  Land.  A  covenant  is  said 
to  run  witii  the  land  wlien  it  '*  relates  to,  touches  and  concerns"  the 
hind  ill  .-ui  h  a  way  that  the  right  to  take  advantage  of  it  passes  to 
the  assignee  of  that  land. 

All  impliecl  covenants  have  been  held  to  run  with  the  land.^ 
.\  covenant  which  does  not  directly  affect  the  nature,  quality  or 
\n\uo  f»f  the  land,  or  the  mode  of  occupying  it,  is  a  collateral  cove- 
nant, and  will  not  hind  the  assignee  of  the  land,  although  assigns 
are  e\pro-sly  nanu'd  in  the  covenant.'*' 

With  What  Covenants  Run.  Covenants  will  not  run  with 
rent.*  i'ut  wili  with  an  assignable  right  to  dig  for  minerals.''    Except 


•  (ISOS)  15  Vp8.  258.  *  Mllnes  v.  Branch.  (1816)  5  M.  & 

•(179.1)  1  E«p.  N.  P.  C.  7.  S.  411;  Randall  v.  Rlgby,  (1838)  4 

•nsi7)  .1  AnMr.  700.  M.  &  W.  135. 

"11792)  3  Ilro.  C.  C.  632.  *  Martyn  v.  Williams,  (1857)  1  H. 

'  ^'    263.  &  N.  817;  Nerval  v.  Paacoe,  (1864) 

Hpf^nrorfl  ra«o.  5  Co.  Rpp.  17.            iQ  Jur.  N.  S.  792;  Lord   Portmore 
Mayor  of  ConRlrton  v.  Pattipon,        v.  Bunn,  (1823)  1  B.  &  C.  694. 
(1S08)  10  East.  135. 
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in  cases  between  landlord  and  tenant,  no  covenant  which  imposes  a 
burden  upon  land  would  seem  to  run  with  the  land,  unless  the  cove- 
nant upon  the  true  construction  of  the  deed  containing  the  covenant 
amounts  to  either  a  grant  of  an  easement,  or  a  rent-charge,  or  some 
estate  or  interest  in  the  land.® 

Void  Covenants.  Covenants  may  be  void  for  want  of  capa- 
city,^*^  or  if  unlawful,^  or  if  made  for  an  unlawful  consideration,^  or 
if  impossible  of  performance  at  the  time  of  making'  the  contract,^  or 
if  contrary  to  public  policy,*  but  will  not  be  wholly  void  if  it  is  divis- 
ible, and  one  alternative  not  contrary  to  public  policy.^ 

The  rule  now  is  that  if  the  legal  part  of  the  contract  in  question 
can  be  severed  from  that  which  is  illegal,  the  former  shall  stand  good 
whether  the  illegality  exist  by  Statute  or  common  law.® 

In  a  Nova  Scotia  case  a  deed  contained  a  covenant  regarding 
the  land  conveyed  that  it  should  "  never  be  hereafter  sold  but  should 
be  left  for  the  common  benefit  of  both  parties  and  their  successors," 
and  it  was  held  enforceable.'^ 

In  Quebec  notorious  insanity  or  imbecility  does  not  render  the 
acts  of  persons  suffering  from  it  nulls  unless  the  parties  be  inter- 
dicted, and  such  acts  are  only  annullable  for  lesion.® 

Agreement  or  Lease.  Whether  an  instrument  is  to  operate  as 
a  lease  or  an  agreement,  depends  upon  the  intention,  to  be  collected 
from  the  instrument,  and  from  the  nature  and  condition  of  the  sub- 
ject-matter, without  reference  to  extrinsic  circumstances  or  subsequent 
acts,  and  it  was  accordingly  held  that  the  particular  memorandum 
was  not  a  lease  but  an  agreement  for  a  demise  in  futuro.^^ 


"  Haywooa   v.   Brunswick  Build-  *  Harrington   v.   Duchatel,   (1781) 

ing  Society,  (1881)  8  Q.  B.  D.  408;  1  Bro.  C.  C.  125. 

Austerberry      v.      Corporation     of  '  Robinson  v.  Ommaney,  (1883)  23 

Oldham,  (1885)  29  Ch.  D.  750.  Cb.  D.  285. 

^='  Ludford  v.  Barber,  (1786)  1  T.  « Kitching  v.  Hicks,  (1884)  6  O.  R. 

R.  86.  739,  per  Osier,  J. 

'  Shep.  Touch.  163.  '  McLean  v.  McKay,  (1873)  L.  R. 

^  Waldo  V.  Martin,  (1825)  4  B.  &  5  P.  C.  327. 

C.    319;  The    P.  B.  of    Halifax    v.  « D'estimauville    v.  Tousignautes 

Johnson,    (1892)    20    S.    C.    R.    541;  qual,  (1875)  1  Q.  L.  R.  39. 

Major  v.  McCraney,  (1897)  5  B.  C.  '"  See  Doe  d.  Morgan  v.  Williams, 

R.  571.  and  Wayne  v.  Powell,  (1844)  7  M. 

^  Clifford  V.  Watts,  (1870)  L.  R.  5  &  G.  980. 
C.  P.    577,;  see    McKenna    v.  Mc- 
namee,  (1887)  15  S.  C.  R.  311. 
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Per  Tindal,  C.J.*  **  In  order  to  ascertain  tlie  intention,  it  is  ini- 
lM>rtant  to  consider  wlietlier  possession  was  given  l)y  the  instrument, 
and  whftlier  it  contains  words  of  j)resent  demise." 

-  •*  According  to  Poole  v.  JJentley,^  to  constitute  a  lease,  it  is 
nccess4iry  that  it  should  apju-ar  that  the  j)arties  contemplated  the 
creation  of  a  present  interest  (i.e.,  a  i)resent  inleressc  termini,  in  other 
words,  a  presently  vested  right  to  enter  and  take  possession,  either 
immediately  or  at  a  future  period,  as  the  habendum  may  be)  in  the 
suhject  nuitter." 

*  "  A  grant  of  an  easement  in  alieno  solo  being  an  incorporeal 
hereditament  can  only  he  by  deed.^  "  Without  an  instrument  under 
seal  the  tenants  would  not  be  entitled  to  exercise  rights  absolutely 
necessary  for  the  enjoyment  of  the  subject  matter  of  the  demise." 

Per  Maule,  .1."  "  The  easement  of  depositing  rubbish  on  the 
surfaci'  in  sinking  the  pit,  and  of  breaking  into  the  soil,  and  of  mak- 
ing a  wharf,  which  forms  a  very  material  ])art  of  the  contract,  could 
ntit  |>a>s  by  tliis  unsealed  instrument,  inasmuch  as  it  is  a  thing  that 
lii'S  in  grant." 

'"Here,  if  the  parties  had  at  any  time  afterwards  said  w^hat 
estate  they  took  under  this  instrument,  their  statements  would  have 
I  een  evidence  against  themselves." 

Per  Krle,  J.:  "I  also  am  of  oi)inion  that  this  instrument  is  an 
ngroenu  nt  only,  and  docs  not  amount  to  a  lease.  It  is  to  be  con- 
strued witli  reference  to  tiu?  ai)parent  intention  of  the  parties  and 
lo  the  nature  and  state  of  the  subject-matter.  Mineral  property 
pquires  a  most  definite  statement  of  the  rights  of  the  parties.  .  . 
fu  mining  ])ro])erty  it  is  necessary  to  have  power  to  deposit  rubbish. 
•  .  .  if  there  were  no  title  in  the  lessor,  the  lessees  would  not,  I 
tliink.  i»e  bound  to  acce]>t  a  lease.'' 

Agreement  for  a  Lease.  In  Jones  v.  Reynolds,"  Pattcson,  J., 
said  at  p.  .M.;:  -  I  lore  the  term  was  not  to  commence  till  the  24th 
f»f  .fun.',  IS'.'.*):  it  was  not  meant  that  possession  should  be  taken  in 
the  n.eantinn>:  and  the  proportions  in  which  the  iron  ores  should  be 
uorked  wrre  to  be  ascertained  at  a  future  day.  There  was  not,  there- 
fore, any  present  demise. 


Bird  V.  Hlgginson,  (1835)  2  A.  ft 


'  P.  9S8. 

^*-  ^^^-  E.  696;  4  N.  &  M.  505. 

fl«ftJ»  2  r.nmph.  2S6:  12  East.  168         'P.  992. 
P.  990.  ,  p   993 

*(1841)  1  Q.  R.  506. 
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In  Pinero  v.  Jiidson,®  and  Chapman  v.  Bluck,^**  the  tenancy  was 
to  begin  from  a  past  day. 

Wightman,  J.,  said:^  "  I  agree  that  if  an  instrument  be  in  other 
respects  a  present  demise,  a  stipulation  in  it  for  a  future  lease  will 
not  reduce  it  to  a  mere  agreement.  Stipulating  for  a  future  lease, 
in  such  a  case,  is  only  providing  for  a  formal  assurance.  Laurence, 
J.,  so  puts  it  in  Morgan  dem.  Dowding  v.  Bissell,^  and  he  said  in 
that  case:^  "  Where  there  is  an  instrument,  by  which  it  appears  that 
one  party  is  to  give  possession  and  the  other  to  take  it,  that  is  a 
lease,  unless  it  can  be  collected  from  the  instrument  itself,  that  it  is 
an  agreement  only  for  a  lease  to  be  afterwards  made.'  Here  no  pres- 
ent demise  appears;  the  term  is  to  begin  from  the  ensuing  24th  of 
June;  and  before  an  actual  demise,  there  were  matters  to  be  ascer- 
tained, without  which  the  terms  of  holding  would  not  be  perfectly 
complete.  Therefore  this  agreement  comes  within  the  distinction 
furnished  by  Morgan  dem.  Dowding  v.  Bissell,"*  and  I  may  say  all 
the  cases.'' 

In  Hodgkinson  v.  Crowe,^  Sir  W.  M.  James,  L.J.,  in  giving 
Judgment  for  the  Court  of  Appeal,  decided  that  under  an  agreement 
for  a  lease  to  contain  "  All  usual  and  customary  mining  clauses," 
the  landlord  was  not  entitled  to  have  inserted  in  the  lease  a  proviso 
for  re-entry  on  breach  of  any  of  the  covenants  by  the  lessee,  or  other- 
wise than  on  non-payment  of  rent,  and  said  at  p.  627,  "A  case  in 
which  I  was  counsel  many  years  ago  produced  a  strong  effect  upon 
my  mind — a  case  where  a  forfeiture  was  enforced  in  which  there  was 
no  legal  defence,  and  no  equitable  relief  could  be  obtained.  Exten- 
sive copperworks  were  forfeited  by  reason  of  a  breach  of  covenant  in 
not  keeping  up  a  fence  which  had  become  perfectly  useless,  and  the 
not  keeping  it  up  did  not  do  one  shilling's  worth  of  damage  to  any- 
body. .  .  A  landlord  before  he  parts  with  his  property  can  make 
any  stipulation  he  likes,  and  if  he  wishes  to  let  his  land,  not  for  an 
absolute  term,  but  for  a  term  determinable  upon  certain  events,  it 
is  for  him  to  provide  by  the  agreement  for  the  insertion  in  the  lease 
of  the  provisoes  and  stipulations  which  he  thinks  necessary  for  his 
protection." 


» (1829)  6  Bing.  206.  *  (1810)  3  Taunt.  65;  John  v.  Jen- 

^°(1838)  4  Bing.  New  Ga.  187.  kins,    (1832)   1    Cro.   &   M.   227;    3 

^  Jones  v.  Reynolds,  p.  517.  Tyrwh.  170. 

2  (1810)  3  Taunt.  65,  68.  »  (1875)  L.  R.  10  Cliy.  622. 

3  At  Nisi  Prius  (ib.  65). 
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In  Parker  v.  Taswell,*  it  was  decicUMl  tliat  tlioiigh  an  instrument 
might  be  void  uiuler  8  and  J)  \'ict.  c.  lUli,  s.  3,  as  containing  words 
of  j>resent  demise  and  not  being  under  seal,  yet  it  miglit  be  treated 
as  a!i  agreement.' 

Section  T  of  H.  S.  ().,  181)7,  c.  Hi),  is  identical  with  section  3  of 
tlie  English  Act,  S  nnd  !>  \'ict.  c.  10(5,  and  provides,  '*  A  partition  and 
an  exchange  of  land,  and  a  lease  required  by  law  to  be  in  writing  of 
iand,  and  an  assignment  of  a  chattel  interest  in  land,  and  a  surren- 
der in  writing  of  land  not  being  an  interest  which  might  by  law 
have  bern  created  without  writing,  shall  be  void  at  law,  unless  made 
by  deed/' 

All  agreements  for  leases  are  void  if  not  in  writing  even  though 
the  term  contemidated  be  less  than  three  years,  and  the  rent  more 
ti:an  two-thirds  the  full  improved  value. 

But  if  the  agreement  be  by  reason  of  part  performance  or 
otherwise,  one  whicii  is  capable  of  being  specifically  performed,  both 
partirs  will  stand  in  the  same  position  as  if  a  lease  under  seal  had 
iiecn  granted.** 

A  lease  for  a  term  not  exceeding  three  years  at  a  rent  of  at 
least  two-thirds  of  the  full  imju-oved  value  may  be  made  by  parol, 
oth Twise  it  must  be  by  deed. 

If  a  written  lease  is  void  as  a  lease  by  reason  of  not  being  under 
seal  it  may  oj)erate  as  an  agreement  for  a  lease  of  which  specific  per- 
formance will  be  decreed." 

At  law  entry  aiul  payment  of  rent  under  a  void  agreement  or 
base  crciitcd  a  tenaiu\y  from  year  to  year,  upon  the  terms  of  such 
agn  ement  or  lease  so  far  as  they  were  consistent  with  a  yearly  ten- 
ancy. 

But  by  the  Judicalure  Act  the  rules  of  equity  are  to  prevail, 
and  if  sjx'cKic  performance  would  be  decreed  the  jiarties  are  consid- 
ered as  having  the  same  rights  as  if  a  lease  under  seal  had  been 
granted. 

Possession  and  Payment.  Where  a  party  has  been  let  into 
posH's.sjun  of  liinds  under  a  contract  of  purchase,  but  does  not  com- 
|»lete  the  purchase,  and  refuses  to  ])ay  the  purchase  money,  and  no 
c(»nveyance  is  executed,  the  vendor  cannot  recover  from  him  the 


M1858)  2  Do  G.  &  J.  .r,59.  'Walsh    v.    Lonsdale,   (1882)    21 

'Seo  al5u>   Hobbs  v.   Ontnrlo   L.        Ch.    Div.    9;    Jy.wther    v.    Heaver, 

&  n.  Co..  (1890)  18  S.  C.  R.  537,  per        (1889)  41  Ch.  Div.  264. 

fJwynne.  J.  »  Parker  v.  Taswell,  (1858)  2  De- 

O.  &  J.  559. 
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whole  amount  of  the  purchase  money,  but  only  the  damages  actually 
sustained  by  his  breach  of  contract;  "^  and  this  applies  to  the  case  of 
a  purchase  under  statutory  powers.®^  jt  is  well  established  in  equity 
that  in  the  case  of  a  contract  for  the  sale  and  purchase  of  land,  al- 
though the  legal  property  does  not  pass  until  the  execution  of  the 
conveyance,  during  the  interval  prior  to  completion  the  vendor  in 
possession  is  a  trustee  for  the  purchaser,  and  as  such  has  duties  to 
perform  towards  him,  not  exactly  the  same  as  in  the  case  of  other 
trustees,  but  certain  duties,  one  of  which  is  to  use  reasonable  care 
to  preserve  the  property  in  a  reasonable  state  of  preservation,  and, 
so  far  as  may  be,  as  it  was  when  the  contract  was  made.  Where  from 
any  cause  a  long  period  of  time  elapses  during  which  such 
possession  of  the  vendor  continues  and  deterioration  of  the 
property  takes  place,  other  considerations  may  come  in,^*^  but 
in  a  case  where  the  injury  complained  of  was  the  removal  of  a  con- 
siderable portion  of  the  soil  for  purposes  for  which  the  vendor  had 
no  right  to  allow  such  removal  without  the  knowledge  of  the  pur- 
chaser the  purchaser  was  held,  notwithstanding  conveyance,  to  be 
entitled  to  damages  against  the  vendor  therefor.^ 

In  Holmes  v.  Powell,^  Lord  Justice  Knight  Bruce  says:  "  I  ap- 
prehend that  by  the  law  of  England  when  a  man  is  of  right  and  de 
facto  in  the  possession  of  a  corporeal  hereditament,  he  is  entitled  to 
impute  knowledge  of  that  possession  to  all  who  deal  for  any  interest 
in  the  property,  conflicting  or  inconsistent  with  the  title  or  alleged 
title  under  which  he  is  in  possession  or  which  he  has  a  right  to  con- 
nect with  his  possession  of  the  property.  It  is  equally  a  part  of  the 
law  of  the  country,  as  I  understand  it,  that  a  man  who  knows  or 
cannot  be  heard  to  deny  that  he  knows  another  to  be  in  possession 
of  a  certain  property,  cannot  for  any  civil  purpose,  as  against  him 
at  least,  be  heard  to  deny  having  thereby  notice  of  the  title  or  al- 
leged title  under  which  or  in  respect  of  which  the  former  is  and 
claims  to  be  in  possession.  Lord  Eldon's  language  in  Allen  v.  An- 
thony,3  where  he  says,  'It  is  so  far  settled  as  not  to  be  disputed 
that  a  person  purchasing  when  there  is  a  tenant  in  possession,  if  he 
neglects  to  enquire  into  the  title,  must  take,  subject  to  such  rights 


"^  Laird  v.  Pim,  (1841)  7  M.  &  W.  '"  Phillips  v.  Silvester,   (1872)  L. 

474.  R.  8  Ch.  173. 

''-East  London  Union  v.  Metro-  ^  Clark  v.  Ramuz,  (1891)  2  Q.  B. 

politan  Ry.  Co.,  (1869)  L.  R.  4  Ex.        456. 

310.  '  (1856)  8  DeG.  M.  &  G.  580. 

'  (1816)  1  Mer.  282-4. 


78  POSiiESSIoy 


as  the  U'liant  may  have/  recognizes,  as  I  understand  it,  both  rules. 
But  posiiession  of  a  eorporeal  liereditanient  to  be  elTectual  need  not 
le  continually  visible  or  without  cessation  actively  asserted.  If  a 
man  has  once  received  ri^'htful  and  actual  possession  of  land,  he  may 
go  to  any  distance  from  it  without  authorizing  any  servant  or  agent 
or  other  person  t«>  enter  upon  it  or  look  after  it,  may  leave  it  for 
ytars  uncultivai<'(l  and  unused  may  set  no  mark  of  ownership  upon 
it,  and  his  |)()ssession  may,  nevertheless,  still  continue,  at  least,  unless 
his  (omhu  t  alTord  evidmce  of  intentional  abandonment,  which  such 
conduit,  as  I  have  mentioned,  would  not  necessarily  do." 

In  Ontario,  however,  "The  Registry  Act,"^  provides  that 
**  Priority  of  registration  shall  prevail  unless  before  the  prior  regis- 
tration there  has  been  actual  notice  of  the  prior  instrument  by  the 
party  claiming  under  the  prior  registration." 

A  defmition  of  "instrument"  is  contained  in  the  Act.*' 

In  (irey  v.  I  Jail  *-  it  was  held  that  possession  under  an  equitable 
interest  could  not  prevail  against  the  registered  title  of  an  incum- 
brancer, possession  not  being  such  notice  of  title  as  will  affect  the 
right  of  a  party  claiming  under  a  registered  conveyance.  In  Ilarty 
V.  Apj)leby  •'•  it  was  laid  down  as  a  settled  doctrine,  that  in  Ontario 
possession  is  not  notice  as  against  a  registered  title." 

Tntil  the  jjurchaser  gets,  or  may  but  for  his  own  default,  get 
I)ossession,  the  seller  must,  at  his  own  risk,  take  care  of  the  property.'' 

In  Ontario  a  purchaser  whose  purchase  money  is  payable  by  in- 
stalments which  become  due  before  his  right  to  a  conveyance  arrives, 
is  entitled  to  |)ay  them  into  Court  instead  of  to  the  vendor,  where 
the  vendor's  title  is  defective  or  subject  to  incumbrances.* 

\\  hen>  ]>y  the  terms  of  the  contract  tlie  purchaser  is  entitled  to 
Ins  conveyance  upon  ])ayment  of  the  purchase  money  the  vendor 
must  show  tliat  at  the  time  his  action  for  payment  was  brought  he 
was  icady,  able  and  willing  to  convey." 


•  R.  S.  O.  1807.  r.  isfi,  ».  97.  'Armstrong  v.   Auger,  (1891)  21 

•  Sor.  2.  8.-8.  1.  O.  R.  102,  per  Street,  J.;  O'Keefe 
•M187f.)  2.1  Grant,  .-^OO.  v.  Taylor,  (1851)  2  Grant,  305; 
••(1S72)  10  Grant.  20r,.  Thompson  v.  Brunsklll,  (1859)  7 
*Seo    also     Toronto     v.     .Jarvis,  Gr.  542;  Chantler  v.  Ince,  (1859)  7 

(1S94)  25  S.  C.  R.  237.  or.  432:  Wardell  v.  Trenouth. 
FiBken  v.  Wrldc.  (1863)  11  Grant.  (1877)  24  Or.  465;  Cameron  v.  Car- 
CIS,  and  ra.^ps  there  cited;  The  ter,  (1885)  9  O.  R.  426;  Greenwood 
Pooploa  L.  &  1).  Co.  V.  Bacon.  v.  Turner,  (1891)  64  L.  T.  N.  S.  261. 
)18T9)  27  Grant.  302.  'McDonald  v.  Murray,   (1885)  11 

O.  R.  101. 
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In  Ontario  there  seems  no  substantial  distinction,  since  the 
Judicature  Act,  between  a  vendor's  action  to  recover  his  purchase 
money  and  a  vendor's  action  for  specific  performance  where  the  pur- 
chase money  is  payable  contemporaneously  with  the  delivery  of  the 
conveyance.^*' 

Deposit.  A  pecuniary  deposit  upon  a  purchase  is  considered 
as  a  payment  in  part  of  the  purchase  money,  and  not  as  a  mere 
pledge;  ^  and  is  also  regarded  as  a  guarantee  for  the  performance  of 
the  contract,  or  a  security  for  the  completion  of  the  purchase,  so 
that  if  the  contract  goes  off  by  the  purchaser's  default,  the  vendor 
retains  the  deposit  as  forfeited.^^  jf  h^q  vendor  can  not  make  a 
good  title,  or  is  in  default  so  as  to  entitle  the  purchaser  to  rescind 
the  contract  of  sale,  the  purchaser  may  recover  back  his  deposit.^' 
Where  the  vendor  had  recovered  judgment  for  a  part  of  the  pur- 
chase money,  and  afterwards  cancelled  the  agreement,  as  he  had  a 
right  by  the  contract  to  do,  it  was  decided  that,  having  cancelled  the 
contract,  he  could  not  afterwards  enforce  the  judgment  upon  the 
principle  that  he  could  not  take  back  the  land  and  at  the  same  time 
ask  for  the  purchase  money;  the  very  essence  of  such  a  transaction 
being  that  the  vendor  keeps  the  land,  and  the  purchaser  the  pur- 
chase money.^* 

Abatement.  Where  a  contract  is  made  by  one  partner  for  the 
sale  of  partnership  lands,  to  which  the  other  partner  refuses  to  con- 
sent, the  purchaser  cannot  insist  upon  taking  the  share  in  the  lands 
of  the  contracting  partner  with  a  proportionate  abatement  in  the 
price. ^^ 

An  owner  of  real  estate  who  alone  enters  into  an  agreement  to 


"Armstrong  v.  Aug«r,   (1891)  21  8   Ex.    175,   followed    in    Saxby   v. 

0.  R.  103,  per  Street,  J.  Thomas,   (1891)  W.  N.  4;  see  also 

'  Ockenden    v.    Henly,  (1858)  E.  In    re    Birmingham    and    District 

B.  &  E.   492,   per  Lord  Campbell,  Land  Co.,  and  Allday,  (1893)  1  Ch. 

C.  J.  342. 

'^  Soper  V.  Arnold,  (1889)  14  App.  '*  Cameron    v.    Bradbury,    (1862) 

Cas.  429,  435;  Howe  v.  Smith,  (1884)  9  Gr.  67;  Eraser  v.  Ryan,  (1897)  24 

27   Ch.   D.   89,   101,   per  Fry,   L.J.,  A.  R.  445. 

distinguishing   Palmer  v.   Temple,  '^  Crain  v.  Rapple,  (1893)  20  A.  R. 

(1839)    9    Ad.    &   E.  508;  Eraser  v.  291;  see  Castle  v.  Wilkinson,  (1879) 

Ryan,  (1897)  24  A.  R.  441,  443,  per  L.  R.  5  Ch.  534;  Hooper  v.  Smart, 

Boyd  C;  Gibbons  v.  Cozens,  (1898)  (1874)  L.  R.  18  Eq.  683;  Horrock  v. 

18  C.  L.  T.  179,  per  Street,  J.  Rigby,  (1878)  9  Ch.  D.  180;  Burrow 

"  Want  V.  Stillibras,  (1873)  L.  R.  v.  Scammell,  (1881)  19  Ch.  D.  175. 
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Bill  will  lu*  required  to  procure  a  bar  of  his  wife's  dower  or  abate  the 
purchase  uunuy  in  tiie  event  of  her  refusal. - 

Fox  V.  Mackreth,3  per  Lord  Thurlow:  "  If  you  can  ever  estab- 
lish in  a  Court  of  Ktiuity,  that  a  contract  has  been  fraudulently 
made,  and  that  a  party  to  that  contract  has  lost  by  that  fraud,  in  the 
common  case,  whatever  the  conveyance  be,  the  i)arty  will  have  that 
money  to  pay." 

In  l>avis  v.  Shepherd/  liord  Cranworth,  L.C.,  said  at  p.  415: 
*•  When  the  owner  of  real  property,  whether  surface  land  or  minerals, 
binds  himself  by  a  written  agreement  to  grant  a  lease,  and  suffers 
his  intended  lessee,  without  a  lease,  to  take  possession,  he  must  be 
un«ler>to«Ml  to  allow  the  lessee  to  take  possession  of  all  which  he  has 
engaged  to  (K-mise.  Jn  the  case  of  a  demise  of  unworked  minerals, 
there  can  hardly  be  said  to  be  actual  possession  of  any  part  of  them 
except  of  what  the  intended  lessee  is  actually  working;  but  1  think 
tfiat  when  the  lessee  does  take  possession  and  commences  working 
accortlin;zly  he  must  be  considered  as  constructively  in  possession  of 
r.U  which  the  lessor  has  bound  himself  to  demise.  I  cannot,  how- 
c.er,  think  that  the  lessee  can  be  treated  by  this  Court  as  con- 
t-tructively  in  possession  of  anything  of  which  the  lessor  did  not  in- 
t»  nd  to  put  him  in  possession,  and  of  which  this  Court  shall  say  the 
lessor  is  not  bound  to  grant  a  lease." 

Payment  into  Court.  In  Lewis  v.  James,**  the  plaintiff  com- 
menced an  action  against  the  defendant  for  specific  per- 
formance of  an  agreement  for  a  lease  of  a  coal  mine  by 
the  i)laintiirs  to  the  defendant,  at  a  royalty,  as  the  plain- 
tilTs  alleged,  of  lOd.  per  ton.  The  defendant  counter-claimed 
to  have  specific  performance  or  a  royalty  of  less  amount.  The  de- 
friKlant  was  in  possession  and  raising  and  selling  large  quantities  of 
(oal,  but  he  alleged  that  he  had  expended  on  the  mine  more  than 
th«'  value  of  the  coal  raised,  lie  also  brought  an  action  against  the 
plaintitr«  in  the  i).  W.  1).  to  obtain  damages  for  misrepresentations 
idleged  to  Jmve  been  made  to  him  for  the  j)urpo8e  of  inducing  him 
to  enter  into  the  agreement,  which  action  was  still  pending.  The 
plaintiffs  moved  for  an  interlocutory  order  that  the  defendant  might 
I  c  ordered  to  pay  into  Court  the  amount  of  royalties  at  lOd.  per  ton 
r»n  the  coal  he  had  raised.     liacon,  V.C,  refused  the  motion. 


Mx>ughpnd   V.   Stubbs,   (1880)   27  ♦  (1866)  1  Ch.  410. 

Gmnt.  387.  « (1886)  32  Ch.  D.  326. 

*  (1788)  2  Bro.  C.  C.  420. 
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It  was  held  on  appeal,  that  although  it  vrould  not  be  right  while 
the  royalty  was  in  dispute  to  order  the  defendant  to  pay  into  Court  the 
amount  of  royalties  at  the  rate  claimed  by  the  plaintiff,  he  ought  to 
be  ordered  to  pay  in  the  amount  of  royalties  at  the  rate  which  he 
himself  alleged  to  be  the  one  agreed  upon,  and  that  as  liis  carrying 
away  coal  diminished  the  value  of  the  property,  he  would  not  have 
the  usual  option  of  giving  up  possession  instead  of  paying  money 
into  Court. 

Title.  It  is  an  elementary  principle  that  if  the  vendor  contracts 
to  sell  land  without  any  saving  condition  as  to  the  nature  of  the  title 
he  is  to  confer  upon  the  purchaser,  the  law  implies  that  it  is  incum- 
bent on  him  to  make  out  a  good  title  in  fee  simple." 

In  carrying  out  a  sale  of  land  the  vendor  is  in  all  cases  bound 
to  deliver  an  abstract  showing  a  good  title  unless  tliis  duty  is  dis- 
pensed with  by  the  contract.^ 

Where  the  terms  of  the  contract  require  the  vendor  to  make 
out  a  title  in  fee  simple  and  there  is  a  condition  limiting  the  time 
for  taking  objection  and  waiving  all  objections  not  taken  within 
that  time,  and  it  is  made  to  appear  that  the  vendor  has  nothing  at 
all  to  sell,  not  even  the  possession,  it  has  been  held,®  that  such  an 
objection  going  to  the  "  root  of  the  title,"  as  it  has  been  termed,  is 
not  precluded  by  a  condition  expressed  in  like  terms  with  that  under 
consideration.^^ 

"  In  the  present  case  the  purchaser  will  get  a  present  holding 
title  accompanied  with  possession,  a  title  in  fee  defeasible,  it  is  true 
upon  the  happening  of  a  contingency,  and  therefore,  not  a  marketable 
title,  but  still  a  title,  though  a  precarious  one.  The  objection  here 
taken  is  therefore  one  which  does  not  go  to  the  root  of  the  title."^ 

If  a  contract  to  buy  land  is  made  subject  to  the  title  being  ap- 
proved by  the  purchaser's  solicitor,  the  intending  purchaser  will  be 
bound  unless  his  solicitor  reasonably  disapproves  of  the  title.^ 

Where  the  purchaser  objected  to  the  title  on  the  ground  that 
the  Crown  was  entitled  to  the  mines  under  the  land,  the  Court  pre- 


'Per  Strong,  C.J.,  in  Armstrong  nett  v.  Baker,  (1875)  L.  R.  20  Eq. 

V.  Nason,  (1895)  25  S.  C.  R.  at  p.  50;  and  Waddell  Vs   Wolfe,   (1874) 

268.  L.  R.  9  Q.  B.  515. 

« lb.  '  Hussey  v.  Home-Payne,  (1879)  4 

®Re    Tanqueray,   Willanme    and  App.     Cas.     311;   Clack    v.   Wood, 

Landau,  (1881)  20  Ch.  D.  465.  (1882)  9  Q.  B.  D.  276,  C.  A.;  Chip- 

^°Ib.  perfield  v.  Carter,  (1895)  72  L.  T. 

^  Armstrong  v.  Nason,  snpra,  per  487. 
Strong,  C.J.,  p.  270.     See  also  Har- 
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suincd  tlie  non-existence  of  mines  from  the  fact  tliat  no  search  had 
iH'en  made  for  upwards  of  a  century;  and  tlie  reservation  of  mining 
rights  lu'inp  no  objection  to  the  title  if  it  is  proved  that  there  are 
no  mines,  the  Court  forced  the  title  on  the  purchaser.^ 

Where  tliere  is  a  defect  in  the  title  of  the  vendors  to  the  mine- 
rals in  land  contracted  to  be  sold,  specific  performance  has  been  de- 
creed with  compensation.'*  There  is  a  dictum,  however,  by  Lord 
St.  I^onards  "  to  the  effect  that  such  compensation  would  not  be 
frrant«'d. 

It  has  bt»en  decided  in  Nova  Scotia  that  in  order  to  require  the 
Crown  to  take  steps  to  restore  its  rights  to  land  in  the  occupation 
of  a  stnin«rer  the  adverse  ])ossession  must  be  exclusive,  con- 
tinuous and  notorious,  and  that  the  Crown  was  not  affected  with  no- 
iue  undir  the  Registry  Act  of  the  recording  of  a  deed  by  a  stranger 
to  the  title;  also  that  acts  of  ownership  exercised  by  a  party  upon 
lund  to  wliich  he  has  a  good  title  will  not  be  extended  to  adjoining 
land  inclii(l«'(l  in  his  deed  but  to  which  he  has  no  title,  in  the  ab- 
sence of  actual  occupation  of  a  part  of  the  land  claimed.* 

In  Hellamy  v.  Debcnham,"  the  Court  of  Appeal  held,  following 
Forrer  v.  Nash,*  that,  '*  when  a  person  sells  property  which  he  is 
neither  able  to  convey  himself  nor  has  the  power  to  compel  a  con- 
veyance of  it  from  any  other  person,  the  purchaser,  as  soon  as  he 
finds  that  to  Ik)  the  case  may  say,  '  I  will  have  nothing  to  do  with 
it.'  The  purchaser  is  not  bound  to  wait  to  see  whether  the  vendor 
can  induce  some  third  person  (who  has  the  power)  to  join  in  making 
a  good  title  to  the  property  sold."  In  this  case  the  vendor  did  not 
own  tlie  mines  and  minerals  under  the  house  agreed  to  be  sold.' 

In  Marsden  v.  Moore,*  Martin,  B.  (Bramwell,  B.,  and  Channell, 
B.,  concurring)  said:*  "  I  think  that  the  law  is  correctly  laid  down  in 
Tordage  v.  Cede."'    In  order  to  see  the  meaning  of  this  contract  the 


•  I.ycJdal  V.  Weston,  (1739)  2  Atk.  •  (1891)  1  Ch.  412. 

1^-  •  (1865)  35  Beav.  167. 

"  Seamnn  v.  Vawdrey.  (1810)  16  '  See  also  Haggart  v.  Scott,  (1830) 

Vp«.  .•tJH);  RamJKlrn  v.  Hirst.  (1858)  1    Russ.  &   My.  293;  In  re    Head's 

4  Jiir.  N.  a.  200.  Tnistees    v.    Macdonald,  (1890)  45 

"Smithson   V.    Powoll.   (1852)   20  Ch.  D.  310;  Weston  v.  Savage,  (1879) 

L.  T.  (O.  S.)  105:  8*H^  also  Re  Bun-  10  Ch.  D.  736;  see  Harris  v.  Robln- 

b«r>-'8  estate.   (1867).   1   Ir.   R.  Ex.  son.  (1892)  21  S.  C.  R.  390. 

^^^  •  (1859)  4  H.  &  N.  500. 

♦McKay  v.  McDonnld.  (1896)   28  'At  p.  504. 

N.  8.  R.  99.    The  doctrlno  of  Smyth  i«  (i670)  1  Saund.  319. 
V.  McDonald,  1  Old.,  Is  not  to  be 
extended  (lb.). 
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parts  of  it  should  be  separately  considered.  First,  the  plaintiff  agrees 
to  sell  to  the  defendant  a  share  in  a  mining  sett  for  £250,  and  the 
defendants  agree  to  purchase  at  that  price.  The  sale  and  payment 
of  the  money  are  to  be  contemporaneous  acta.  In  the  notes  to  Por- 
dage  V.  Cole,^  it  is  said,  rule  4,  *  Where  the  mutual  covenants  go  to 
the  whole  consideration  on  both  sides,  they  are  mutual  conditions 
and  performance  must  be  averred.'  And  rule  5,  *  Where  two  acts 
are  to  be  done  at  the  same  time,  neither  party  can  maintain  an  action 
without  showing  performance  of,  or  an  offer  to  perform  his  part.' 
This  particularly  applies  to  the  case  of  sales,  where  the  common  un- 
derstanding is  that  one  thing  is  to  be  exchanged  for  another.  Then 
as  to  the  other  part,  as  soon  as  the  company  is  registered  the  defen- 
dants agree  to  pay  the  sum  of  £250  ^  as  hereinbefore  stated.'  That 
does  not  convey  to  my  mind  that  the  defendants  meant,  if  it  should 
turn  out  that  the  plaintiff  had  no  title,  to  take  their  chance  of  being 
able  to  recover  back  the  £250  in  an  action  for  money  had  and  re- 
ceived." 

It  was  held  by  the  Court  of  Appeal  of  New  Zealand  that  in  an 
action  for  conversion  of  auriferous  earth,  possession  of  the  site,  com- 
prised in  a  mining  lease,  from  the  Crown,  from  which  the  earth  has 
slipped,  is  prima  facie  evidence  of  property  in  the  earth,  and  it  is 
not  necessary  regularly  to  prove  a  title  from  the  lessees.^^ 

Objections  to  Title.  Stevens  v.  Guppy,^  in  which  judgment 
was  pronounced,  first  by  Lord  Eldon  and  subsequently  by 
Lord  Lyndhurst  on  re-argument  after  Lord  Eldon's  resigna- 
tion decides  that  a  purchaser  of  a  share  in  a  co-partner- 
ship business,  including  mines  and  minerals,  does  not  waive 
objections  to  the  title  by  taking  possession  of  the  property  and 
acting  as  a  partner,  when  the  contract  stipulates  that  a  good  title 
shall  be  made  by  a  specified  future  day,  and  it  appears  to  have  been 
the  intention  of  the  parties  that  the  purchaser  should  immediately 
and  before  that  day  have  possession. 

The  general  rule  of  law  in  regard  to  rights  of  way  may  be  stated 
as  follows:  Where  it  is  obvious  that  there  is  a  right  of  way  enjoyed 
by  some  third  person,  or  by  the  public  in  general,  the  existence  of 
such  right  of  way  cannot  give  rise  to  any  objection  to  the  title,  as, 
for  example,  if  the  estate  sold  is  a  large  one  with  a  public  highway 
running  through  it,  then  it  is  obvious  that  it  is  not  intended  to  sell 
the  property  free  from  such  right  of  way;  but  the  purchaser  would 


'  (1670)  1  Saund.  319.  N.  Z.  C.  A.  263. 

"  Clayton   v.   Morrison,    (1873)    2  '  (1826)  3  Russ.  171. 
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take  subject  to  the  rij;bt  of  way.  Tlie  rij^lit  is  in  such  a  case  patent 
05  o|)jK)8<'d  to  the  term  "  hitem,"  as  used  by  Lord  Loughborough,  in 
the  eaik'  of  Howies  v.  Hound,-''  wlu-re  lie  said  that  the  road  going 
throu;L:li  a  meadow  was  not  a  hUent  defect. 

A  •*  hitent  defect  "  luis  been  defined  to  be  ''  one  which  a  provi- 
dent purchaser  could  not  discover."  ^^ 

A  rij;ht  of  way  unknown  to  both  vendor  and  purchaser  would 
be  a  •*  latent  defect."  * 

.\>  to  whrn  contract  is  at  an  end,  see  Xorthcote  v.  Vigeon.' 

Specific  Performance.  Tiie  jurisdiction  which  Courts  of 
Kijuity  formerly  exercised  i>y  way  of  specific  ])erformance,  a  juris- 
diition  which  is  now  in  Ontario,  since  the  Judicature  Act,  admin- 
isterctl,  but  upon  the  same  princij)les  and  subject  to  the  same  limi- 
tations, by  all  Courts,  is  peculiar.  It  is  not  sufficient  to  entitle  a 
party  seeking  this  ]>eculiar  relief  to  show  what  would  be  sufTicient  to 
entitle  him  to  recover  in  a  Court  of  law,  namely,  that  a  contract 
existed,  but.  as  is  well  shewn  by  the  quotations  made  in  the  judg- 
ment of  the  learned  Chief  Justice  of  the  Court  of  A])peals  from  the 
jud;:menl  of  the  House  of  Lords  in  Lamare  v.  Dixon,"  and  from 
Lord  Justice  iVy's  Treatise  on  S])ecific  Performance,"*  the  exercise 
of  the  jnrixliction  is  a  matter  of  judicial  discretion,  one  which  is  said 
to  be  exercised  as  far  as  possible  U})on  fixed  rules  and  princii)les,  but 
which  is.  nevertheless,  more  elastic  than  is  generally  i)ermitted  in  the 
acluiini-tnition  of  judicial  renu'dies.  In  ])articular,  it  is  a  remedy 
in  the  application  of  which  much  regard  is  shown  to  the  conduct  of 
the  |>arty  seeking  relief." 

Where  damages  are  a  sufTicient  remedy,  specific  performance 
will   not    be  granted." 

A  |>urchnser  under  an  executory  contract  is  sometimes  said,  in 
loos.'  phr!i>eMJ.i^ry.  to  have  an  eipiitable  title,  but  the  distinction  as 
regard>  eipiifnble  title  between  his  rights  under  such  a  contract  be- 
fore jny?iiout  of  his  juirchase  money,  and  a  true  equitable  title,  is 
well  marked,  and  is  pointed  out  bv  Lord  Cottenham  in  Tasker  v. 
Smn]l.» 


•  (1800)  n  Vp».  n08.  ^In  Harris  v.  Robinson.  (1892)  21 
"  I.iirnH   V.   .Tames.    (1SJ9)   7   Ha.  S.  C.  R.  390,  per  Strong,  C.J.  (for 

410.  .,t  p.  11  s.  the  Court),  at  p.  397. 

•In   Asliburner  v.  Sowoll.   (1S91)  '  Nutbrown    v.  Thornton,    (1784) 

3  Ch.  40.'-,.  prr  Chltty.  .1..  p.  408.  10  Ves.  161. 

•  n^'til)  22  S.  r.  R.  740.  .(1837)  3  My.  &  C.  63;  and  Lord 
MIST.'?)  I,.  R.  fj  H.  L.  42.1.  OHagan  in  Shaw  v.  Foster.  (1872) 
*■  -"''   ^'•^'  '  •"    2.^  I.  R.  5  H.  L.  349;  see  also  Wall  v. 

Rright,  (1820)  1  Jac.  &  W.  503. 
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Whilst  his  rights  under  such  a  contract  are  incom- 
plete owing  to  the  non-payment  of  his  purchase  money,  a  pur- 
chaser has  an  undoubted  right  to  assign  his  contract,  but  he 
cannot  sell  the  land  itself,  and  cannot  be  properly  called  the  equitable 
owner  of  it.^  The  authorities  are  clear  that  when  the  vendor  has 
no  title  whatever  to  the  property  he  assumes  to  sell  when  he  enters 
into  the  agreement,  as  distinguished  from  cases  in  which  he  has 
some,  though  an  imperfect  title,  that  the  purchaser  may,  in  the 
first  case,  peremptorily  put  an  end  to  the  bargain,  and  is  not  bound 
to  give  that  reasonable  notice  which  it  is  considered  proper  to  require 
from  him  when  the  title  is  merely  imperfect.^ 

"  Granting  that  time  was  not  originally  of  the  essence,  or  that, 
if  so,  it  had  been  waived  by  the  appellant,  yet,  considering 
the  nature  of  the  property  and  the  object  for  which,  as  must  have 
been  well  known  to  the  respondent,  the  appellant  was  seeking  to 
acquire  it,  namely,  for  a  speculative  purpose,  that  is,  in  order  to  sell 
?gain  at  a  profit,  and  that,  therefore,  it  was  of  the  utmost  conse- 
quence to  him  that  he  should  be  promptly  put  in  a  position  to  take 
advantage  of  a  rise  in  the  real  estate  market;  the  delay  from  the  date 
of  the  contract  on  the  1st  of  August,  1888,  to  the  date  of  the  action  on 
22nd  January,  1889,  nearly  six  months,  was  most  unreasonable.  The 
rule  which  governs  the  Courts  in  giving  relief  by  way  of  specific  per- 
formance of  agreements,  even  in  cases  in  which  time  is  not  made  of 
the  essence  of  the  contract,  is  that  a  plaintiff  seeking  such  relief 
must  show  that  he  has  been  always  ready  and  eager  to  carry  out  the 
contract  on  his  part."  ^ 

When  the  agreement  is  incomplete,  some  matters  being  left  for 
future  arrangement,  the  agreement  cannot  be  specifically  enforced.* 

As  to  effect  of  delay  after  the  parties  to  an  agreement  are  at 
arm's  length  on  the  question  of  completion,  see  Huxliam  v.  Lle- 
wellyn,^ Glasbrook  v.  Eichardson.*^^ 

Generally  speaking,  a  Court  of  Equity  will  not  enforce,  on  be- 
half of  a  purchaser,  a  contract  by  trustees  which  amounts  to  a  breach 
of  trust,  and  of  which  the  beneficiaries  have  a  right  to  complain  as  a 
breach  of  trust." 


^Harris  v.   Robinson,    (supra)  p.  "  Williston  v.   Lawson,   (1891)  19 

401.  S.  C.  R.  673. 

^  lb.  p.  402.  '  (1873)  21  W.  R.  570. 

'  Harris    v.    Robinson,    lb.,    per  "  (1874)  23  W.  R.  51. 

Strong,  C..T.,  p.  403  « Sea  v.  McLean,  (1887)  14  S.  C. 


R,  636,  per  Ritchie,  C.J. 
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lb.  jwT  Tnju'h.n-au.  J.,  p.  f.39.  'Williams     v.    Evnns,    (1875)    32 

*  Hf^o  lb.  L.  T.  360. 

'  Miiry    V.    nirrh.    (ISfyj)    0    Vos.  ♦Murdoch     v.  Currell,  (1893)    25 

m.  N.  S.  R.  293. 

'Wftlronrl     V.     Walrond.     (IS^S)  M1841)  1  Ha.  176. 

Johns.  IH.  'P.  180. 

•  Munrly  V.  JolllfTo.  (1S39)  h  My.  "  S<»€  Co.  Litt.  56  n.,  163  a.;  3 
*  Or.  177:  WIgloy  v.  Wigloy.  Com.  Dig.  85,  ed.  5;  3  Burge  Com. 
ns7T>  :.  Ch    n.  S87,  r.  a.  416;    Pomfrot   v.    Ricroft,    (1670)    1 

■  Ma^dipon   v.   Aldpraon.  (1883)  8  Saund.  320,  and  notes. 
App    Tas.  4^7. 


i 


WKt-re  trustet^  havo  a  distTetion  to  sell,  and  exercise  it  bona 
fiih,  llu-ir  jK.wer  to  sell  has  Wvn  said  to  l.e  complete  and  uncondi- 
tional as  rt'-ards  h<>n't  fule  purchasers,  whatever  liabilities  the  trus- 
ties n.ay  inrur  towards  their  ceMuis  que  (ntslent  if  they  act  wrong- 
fully towanls  them.* 

As  to  land  tlescrihed  "  more  or  less."  *  I 

A  contract  revocahle  hy  the  i>arty  against  whom  it  is  sough! 
to  enforce  it.  will  not  he  enforced:"  nor  if  made  without  considera- 
tion.'** 

Part  Performance.  Si)ecific  ])erformance  of  an  oral  contract 
Will  U'  d.cuvd  on  the  "doctrine  of  part  ])erformance ''  where  the 
applicant  has  partly  jHTformed  his  part  in  the  expectation  that  the 
oiImt  |>artv  woidd  perform  i»is  |)art;'  hut  the  acts  relied  upon  as 
part  ptTformance  must  he  une(juivocally  and  in  their  own  nature 
conntTti'd  with  tiu*  a^'reement  contended  for,^  and  on  this  basis  ex- 
jendiiure,  after  Ix-ing  lot  into  ])ossession,  has  l)een  held  to  be  per- 
formance.^ 

It  has  been  hchl  in  Nova  Scotia  that  a  parol  contract,  where 
oxecutril  (»n  om'  side,  may  be  enforced. "* 

Cases  in  Which  Specific  Performance  Decreed.  Blakes- 
ley  V.  \Vhieldr»n  ^  was  a  ca.«e  in  which  there  was  a  contract  for  the 
j-ale  of  the  minerals  under  a  piven  quantity  of  surface,  at  a  certain 
price,  payable  l>y  instahnent,  tlie  times  of  payment  to  be  accelerated 
if  more  than  a  certain  (piantity  of  minerals  should  be  gotten  from 
time  to  time,  wherein  it  was  decided  that  the  vendor  imjdiedly  re- 
Perves  the  power  of  entering;  and  insi)ecting  the  mines,  to  ascertain  the 
(piantity  of  minerals  fro!n  time  to  time  gotten  therefrom,  and  was  en- 
tiiie«!  to  spe<ilie  ))erformance  of  tlie  contract,  with  a  covenant  reserv- 
iuL'  -ti(  h  j»o\v«T  in  flje  conveyance.  Wigram,  V.C,  says:"  "The 
^'cnerid  j»rin(iple  of  law  that,  where  a  person  makes  a  grant  of  any 
gi\«ri  thiuL'.  Iw  impliedly  ^^rants  that  also  which  is  necessary  to  make 
th»'  arrant  of  the  principal  subject  cfTectiuil,  does  not  admit  of  dis- 
pute.'    .\nd  thi**  principle  is  carried  to  the  extent,  that  the  implied 
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grant  entitles  the  lessee  to  whatever  is  necessary  to  the  full  enjoyment 
of  the  subject  of  the  grant."  ® 

An  agreement  for  the  purchase  of  an  estate  may  be  specifically 
enforced,  although  an  error  of  a  trifling  nature  in  the  character  of 
the  property  shall  have  appeared  in  the  advertisement  for  sale.^ 

In  Heywood  v.  Cope/«  Romilly,  M.R.,  said:  ^  "  The  first  objec- 
tion is  upon  the  terms  of  the  contract,  which  are  said  to  be  too  vague 
to  be  carried  into  effect.  The  words  are  these:  Cope  agrees  with 
Haywood  'for  those  two  seams  of  coal  known  as  the  two-feet  coal 
and  the  three-feet  coal,  lying  under  lands  to  be  hereafter  defined  in  the 
Bank  End  lot  near  Norton;  and  H.  agrees  to  let  C.  have  the  before- 
mentioned  two  seams,  at  the  price  before  mentioned.  It  is  said  that 
this  is  an  agreement  to  lease  an  uncertain  quantity  of  land,  and, 
therefore  that  it  is  too  vague  to  be  enforced.  It  is  so,  if  this  be  the 
right  construction  of  the  contract.  But,  on  the  other  hand,  it  is  said 
the  proper  way  to  read  it  is  this — as  an  agreement  to  lease  two  seams 
of  coal,  lying  under  the  lands  of  the  B.  E.  estate,  the  boundaries  of 
which  are  to  be  hereafter  described  and  defined.  I  think  this  is  the 
correct  meaning  of  the  contract,  and  this  appears  to  have  been  the 
meaning  of  the  contract  attached  to  it  by  the  parties  themselves  on 
both  sides." 

''  The  next  objection  is  the  misrepresentation,  or  rather  a  sup- 
pression of  the  truth.  It  is  shown  that  20  years  before  the  contract 
the  plaintiff  worked  these  seams  of  coal,  and  then  abandoned  the 
work  because  it  was  not  profitable.     I  think  this  objection  also  fails.''^ 

3  "  The  next  question  is  was  the  plaintiff  bound  to  say  that 
he  had  worked  the  mine,  and  that  he  had  found  it  unprofitable. 
.  .  .  It  may  turn  out  better,,  or  it  may  turn  out  worse;  and  it  is 
well  known  that  leases  and  sales  are  always  made  with  reference  to 
this  circumstance."  Held,  that  defendant  could  not,  on  that  ground, 
reject  it;  and  also  that  the  mere  inadequacy  or  excess  of  value  was 
not  a  ground  for  exercising  the  discretion  of  the  Court  to  refuse 
specific  performance.  A  question  was  raised  as  to  whether  the  de- 
fendant had  waived  his  right  of  objecting  to  the  title,  and  Romilly, 
M.R.,  said:  *  "  I  .should  not  have  thought  that  the  possession  of  the 
mine  was  an  acceptance  of  the  title." 


"Senhouise  v.  Christian,  (1787)  1  'P.  146. 

T.  R.    560.  =«?.  147. 

"Smithson   v.    Powell,    (1852)   20  » P.  149. 

L.  T.  105.  «P.  153. 

^"(1858)  25  Beav.  140. 
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In  Onions  v.  C'olu'n  *  there  was  an  agreement  to  grant  a  lease 
containing  covenants  by  the  lessor  for  quiet  enjoyment,  and  by  the 
lc8«ee  to  re|»air.  Mining  ojH'rations  had  been  carried  on  underneath 
the  surfacf,  and  it  was  aUeged  were  damaging  to  tlie  premises.  The 
t«'rm  bfing  for  sevin  years,  and  jujssession  having  been  taken  on 
the  faiih  of  having  a  covenant  for  quiet  enjoyment,  the  lessor  was 
com|Hdlrd  to  cxfcutc  a  h-ase  with  a  covenant  for  quiet  enjoyment. 

In  (olliy  V.  (;a«lsdcn  "  a  delay  from  May  to  December  in  filing  a 
bill  fi»r  s|HcitIc  jHrformance,  was  hchl  h\  Homilly,  ^I.H.,  not  to  be 
gutlicicnt  to  tlc|»rivc  a  vendor  of  liis  riglit  to  have  the  contract  en- 
fonnl.  The  punliascr  was  k't  into  the  receii)t  of  the  rents  before 
c  »mi»b'tion  ami  without  i>ayment  of  liis  purchase  money.  Great  de- 
lay having  occurred,  and  no  payment  having  l)cen  made  to  the  ven- 
d«»r.  he  gave  notice  to  the  tenants,  and  prevented  any  further  receipt 
oi  the  rents  by  the  jmrchaser,  and  it  was  held  that  the  vendor  was, 
neverthek*ss,  entitled  to  performance,  distinguishing  Knatchbull  v. 
(irueber.* 

The  <loctrine  "' cdinif  emptor''  a})plies  to  a  representation  that 
the  proj  erty  being  sold  ^tands  on  a  very  fine  bed  of  anthracite  coal, 
nu«l  the  jturchaser  must  inquire  to  what  extent  the  coal  has  already 
bern  Worked,  he  having  known  of  some  working. 

In  .letTerys  v.  Fairs,"*  liacon,  V.-(\,  says:  "The  defendants  con- 
lend  that  sj>eciric  performance  cannot  be  granted,  and  that  th«;y  are 
entitled  to  repudiate  the  contract  because  the  jdainiilT  has  not  proved 
the  existence  of  the  mine  under  the  demised  i)roperty.  I  have  no 
doubt,  however,  tliat  mining  agreements  are  not  dependent  for  their 
ethcary  uj.on  any  Mich  rule  as  that.  What  is  the  bargain  between 
the  parties  ?  .  .  .  All  that  it  amounts  to  is  a  license  to  enter 
and  j-carch  for  the  vein  of  coal,  and  make  what  they  could  of  it. 
Jt  has  bei  n  said  that  a  lease  of  minerals  amounts  to  a  sale  and  piir- 
(hiis.-  out  .ind  out.  In  whatever  sense  that  may  ])e  true,  it  can  have 
no  Bpplnatif.n  to  j.ayment  of  a  dead-rent,  which  is  reserved  in  respect 
of  thi-*  licnse  to  enter  and  search,  and  is  ])ayable  whether  there  is  a 
win  or  not.  .  .  .  There  is  no  analogy  whatever  to  the  case  of  a  rnan 
H'lling  shares  whi(  h  are  utterly  worthless,  or  a  cargo  of  corn  which 
h;id  no  exi-teiK  e.  There  is  nothing  like  fraud  on  the  part  of  the  les- 
sor. Th.'  defendants  have,  in  fact,  got  all  they  bargained  for,  which 
^^a-  th.-  (haine  of  fin<ling  tlie  vein  of  coal  under  the  particular  pro- 


(isfir>)  2  H.  &  M.  354.  M1817)  3  Mer.  124. 

Mis<;r,)   34   Bf^av.   416.  M1876)  4  Ch.  D.  462. 
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perty.  And  a  whole  series  of  authorities  shews  that  that  is  the  true 
way  of  looking  at  transactions  of  this  kind.  It  is  true  that  in  some 
of  the  cases  there  was  an  executed  lease,  but  that  is  an  immaterial 
circumstance.  The  important  point  is,  whether  the  defendants  got 
what  they  contracted  for,"  and  specific  performance  was  decreed. 

Morgan  v.  Worthington.®  A.,  to  whom  the  owner  of  a  quarry 
had  agreed  to  grant  a  lease,  agreed  "  on  behalf  of  himself  and  all 
persons  interested  to  sell  the  quarry"  to  B.;  that  the  lease  agreed 
to  be  granted  by  the  lessor  should  be  granted  as  B.  might  direct.  B., 
having  refused  to  complete  the  purchase,  A.  brought  an  action  for 
specific  performance,  and  in  his  statement  of  claim  stated  his  agree- 
ment with  the  owner  of  the  quarry,  as  well  as  the  memorandum  of 
agreement  with  B.,  and  alleged  that  B.  was  aware  of  the  nature  of 
A.'s  interest  in  the  quarry,  and  had  accepted  the  title.  B.  demurred, 
on  the  ground  that  the  memorandum  was  not  sufficient  within  the 
Statute  of  Frauds. 

Held,  that  the  memorandum  was  sufficient,  but  that  a  defence 
founded  on  the  Statute  of  Frauds  could  not,  since  the  Judicature 
Act,  be  raised  by  demurrer. 

In  Bogart  v.  Patterson  ^°  the  defendant,  who  had  some  interest  in 
gold  lands,  having  discovered  the  owner  of  an  outstanding  title,  em- 
ployed the  plaintiff  to  buy  up  the  same,  agreeing  to  give  the  plain- 
tiff one-quarter  of  the  land  for  his  trouble  on  his  paying  one-quarter 
of  the  consideration,  and  to  re-convey  to  the  owner  of  such  title 
another  one-quarter  part.  The  title  having  been  bought  up,  the 
defendant  did  re-convey  quarter  to  the  owner,  but  refused  to  carry 
out  the  agreement  with  the  plaintiff. 

It  was  held,  that  the  agreement  was  such  as  this  Court  would 
specifically  perform,  and  decreed  the  same  accordingly  with  costs. 

Cases  in  Which  Specific  Performance  Not  Decreed.  In 
Xova  Scotia,  parol  representations  made  previous  to  the  written 
contract  are  taken  into  consideration,  and  if  they  are  material,  and 
the  defendant  entered  into  the  contract  on  the  faith  of  them,  the 
contract  will  not  be  enforced,  although  plaintiff  did  not  know  them 
to  be  untrue.^ 

Where  an  offer  in  writing  was  made,  although  not  so  stated,  on 
the  basis  of  a  term  of  credit  spoken  of  between  the  parties  prior  to 
the  offer  being  made,  and  it  was  accepted  in  writing  as  of  a  cash 
offer,  it  was  held  that  the  Court  would  not  enforce  it.^ 

*  (1878)  38  L.  T.  N.  S.  443.  '  Omnium  S.  Co.  v.  Richardson, 

'^  (1868)  14  Grant,  624.  (1884)  7  O.  R.  182. 

^  Tliomson  v.  Longard,  R,  E.  D. 
181. 


DO  SPECIFIC  PERFORM  AX  CE 

A  letter  containing  an  offer  written  "  without  prejudice,"  means, 
**  1  make  you  an  offer:  if  you  do  not  accept  it,  this  letter  is  not  to  be 
URcd  a^iainst  nie."  Hut  when  the  offer  is  accepted,  the  privilege  is 
removed.' 

In  Walktr  v.  Jeffcry,^  Wigrani,  V.-C,  said:  **  ITeaphy  v.  Hill,* 
and  Watson  v.  Hcid  '  are  direct  authorities  that  if  one  of  two  par- 
ties concerned  in  a  contract  respecting  lands,  gives  the  other  notice 
that  he  does  not  hold  himself  bound  to  perform,  and  will  not  perform, 
the  contract  between  them;  and  the  other  contracting  party,  to 
whom  the  notice  is  so  given,  makes  no  prompt  assertion  of  his  right 
to  enforce  tlie  contract,  equity  will  consider  him  as  acquiescing  in 
the  notice,  and  al>andoning  any  equitable  right  he  might  have  had  to 
enforce  the  performance  of  the  contract,  and  will  leave  the  parties  to 
their  remedies  and  liabilities  at  law." 

In  Price  v.  (irillith,''  Knight  Bruce,  L.J.,  said:®  "Cases  may 
be  conceived  where  a  person  who  has  contracted  to  convey  more 
tl'.an  it  is  in  his  ])ower  to  convey,  ouglit  to  be  decreed  to  convey  what 
he  can,  either  with  or  without  compensation,  to  the  vendee  for  such 
|)art  of  the  subject  matter  of  the  contract  as  the  vendor  is  unable 
to  convey.  Hut  a  lease  of  an  undivided  interest  in  a  colliery  is  a  very 
different  thing  from  a  lease  of  a  whole  colliery;  and,  in  this  case, 
there  is  no  evidence  of  improper  conduct,  or  misrepresentation,  or 
of  the  defendant  ft.  having  held  himself  out  as  capable  of  contracting 
for  the  whole,  or,  in  fact,  any  other  circumstance  constituting  a 
♦;round  for  a  decree  as  to  one  undivided  share  alone." 

Williamson  v.  Wootton.>«  Kindersley,  V.-C,  p.  214:  "Both 
parties  seem  to  have  conceived  that  the  way  to  work  it  out  was  by  a 
(<)nveyan<e  of  the  surface,  reserving  the  fee  simple  of  the  mines  to 
the  vendor,  and  an  agreement  for  a  lease  of  the  mines  with  proper 
j-tijiulations.  Then  the  question  is,  what  are  those  stipulations  to 
be?  In  that  state  of  things  I  coidd  not  force  that  lease  on  either 
party." 

The  trndoncy  of  the  Courts  to  restrict  the  exercise  of  its  juris- 
di(  tioii  in  enforcing  specific  performance  of  contracts  to  those  cases 
in   which   th*-   ]>lnintitr   has  been   prompt   in  seeking  his  equitable 


Mlb.)        Following       re  River  '  (1830)  1  Ruas.  ft  My.  286. 

Stonm^-r      Co..      MitrheHa  claim.  •(1851)  1  DeQ.  M.  ft  O.  80. 

(1871)  L.  R.  6  Ch.  827.  832.  'P.  84. 

^  (1842)  1  Hn.  348.  '•  (1855)  3  Drew.  210. 

M1824)  2  Sim.  &  Stu.  29. 
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remedy  referred  to  in  Southcomb  v.  Exeter,^  is  especially  applicable 
to  mining  contracts.^ 

After  a  delay  of  four  years  specific  performance  will  not  in 
general  be  decreed  in  New  Brunswick.^ 

AUoway  v.  Braine  •*  was  a  case  in  which  a  person  agreed  to  sell 
his  share  in  a  mine  to  another,  and  four  months'  afterwards  agreed 
to  sell  it  to  a  third  person,  who  paid  part  of  the  purchase  money. 
In  the  following  month  the  vendor,  having  given  notice  of  repudia- 
tion to  the  purchaser  in  the  first  contract,  conveyed  to  the  second 
purchaser.  No  steps  were  taken  by  the  first  purchaser  for  10| 
years,  when  he  instituted  proceedings  against  the  second  purchaser 
a! one  to  have  a  declaration  that  he  was  a  trustee  and  for  a  convey- 
ance; and  it  was  held  by  Eomilly,  M.R.,  that  the  right  was  barred 
by  lapse  of  time  and  laches. 

In  Sharp  v.  Wright, -"^  an  agreement  for  a  lease  provided,  inter 
alia,  for  payment  at  specified  rate  "  for  all  coals  drawn  out  of  the 
said  seams  before  mentioned,^'  and  "  a  shaft  rent "  at  a  specified 
rate.  Also  "the  rent  to  be  paid  quarterly;  the  lease  to  be  for  a 
term  of  twenty-one  years,"  In  an  action  by  the  lessee  against  the 
lessor  for  specific  performance  of  the  agreement  and  the  grant  of  a 
lease  in  accordance  therewith,  Eomilly,  M.R.,  says:^  "  On  the  con- 
struction put  on  this  agreement  on  behalf  of  the  plaintiff,  he  was 
not  bound  to  work  at  all  during  the  twenty-one  years,  unless  he 
found  it  profitable;  but  I  think  the  construction  is  that  the  plain- 
tiff was  bound  to  work  it  immediately  and  continuously.  .  .  . 
The  case  is  this:  The  agreement  expressly  directs  how  the  mine  is 
to  be  worked,  and  the  rent  is  made  payable  quarterly,  clearly  infer- 
ring that  it  was  to  be  worked  immediately."  ^  And  ®  "  it  is  not  neces- 
sary to  refer  to  the  cases  on  this  subject,  but  I  think  that  South- 
comb  V.  The  Bishop  of  Exeter,^  goes  much  further  than  is  necessary 
to  enable  the  Court  to  say,  in  this  case,  that  the  bill  must  be  dis- 
missed with  costs." 

Walters  v.  Morgan  ^^  was  an  action  by  the  intended  lessee  in 
which  specific  performance  was  refused  of  an  agreement  for  a  lease 
of  minerals,  where  the  intended  lessee,  being  better  informed  than 


^  (1848)  6  Hare,  213.  "  (1859)  28  Beav.  150. 

-  Sharp  V.  Wright,  (1859)  28  Beav.  °  At  p.  152. 

150.  ^  lb. 

« Purvis   V.    Hume,    (1856)  3   All.  « At  p.  153. 

299.  9  (1847)  6  Hare,  213. 

*  (1859)  26  Beav.  575.  ^o  (1861)  3  DeG.  F.  &  J.  718. 
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the  lessor  as  to  value,  brought  to  tlie  lessor  a  lease  ready  prepared, 
without  previous  negotiation  as  to  the  details  of  it,  and  induced  the 
latter  to  sign  it,  saying  he  might  trust  to  the  i)roi)osed  lessee  for 
making  a  fair  allowance  if  tlie  minerals  turned  out  more  valuable 
t!»an  was  suj)p<>sed. 

Canipbell,  ]..('.,  expressly  concurring  in  the  doctrine  of  con- 
cealment and  misrepresentation  aa  laid  down  by  Lord  Thurlow  in 
Fox  V.  Mackretli,*  and  qualified  by  Lord  Eldon  in  Turner  v.  Ilar- 
Xi-yr  t^aid:^  '*  Tliere  being  no  fiduciary  relation  between  vendor 
and  ])urehaser  in  the  negotiation,  the  purchaser  is  not  bound  to 
disclose  any  fact  exclusively  within  his  knowledge  wliich  might  rea- 
sonably be  exj)ected  to  influence  the  price  of  the  subject  to  be  sold. 
Simple  reticence  does  not  amount  to  legal  fraud,  however  it  may  be 
\i»'\\e(l  by  moralists.  But  a  single  word,  or  (I  may  add)  a  nod  or  n 
wink,  or  a  sliake  of  the  head,  or  a  smile  from  the  purchaser  intended 
to  induce  the  vendor  to  believe  the  existence  of  a  non-existing  fact, 
which  might  influence  the  price  of  the  subject  to  be  sold,  would  be 
siitlicient  ground  for  a  court  of  equity  to  refuse  a  decree  for  a  specific 
perfornumce  of  the  agreement.*  So  a  fortiori  would  a  continu- 
ance on  the  part  of  the  purchaser,  better  informed  than 
the  ven(h)r  of  the  real  value  of  the  subject  to  be  sold,  to  bring 
the  vendor  into  an  agreement  without  giving  him  the  opjmrtunity  of 
being  fully  informed  of  its  real  value,  or  time  to  deliberate  and  take 
a<lviee  respecting  the  conditions  of  tlie  bargain." 

In  Lancaster  v.  Dc  TrafTord,«  HomiUy,  .AI.R.,  said:^  "Unless, 
therefore,  this  boundary  is  settled  by  arrangement,  the  Court  cannot 
delinc  the  mineral  area  to  be  inserted  in  the  lease.  It  was  not  settled, 
and  1  cannot,  therefore,  enforce  the  specific  ])crforniance  of  a  con- 
tra(  t  in  wliich  the  subject  matter  is  not  ascertained,  and  not  ca])able 
of  being  ascertained,  except  by  an  arbitrary  selection  of  certain 
limits." 

In  Iliggins  V.  Samels,"  Sir  W.  Page  AVood,  V.-C,  says:»  "  There 
was  a  distinct  representation  of  fact  which  the  plaintiff,  though  he 
'.id  not  believe  it  to  be  false,  made  without  seeking  the  further  in- 
formation which  was  within  his  reach,  and  which  would  have  shown 
him  that   the  statement  was  not  true.     After  this,  notwithstanding 


'  <^"^^)  1  ^'<^s-  -^r.  69.  Green,  (1895)  2  Ch.  209,  by  Chltty, 

'(1821)  .Tar.  169.  j. 

'  At  p.  723.  « (1862)  31  L.  J.  Ch.  (N.  S.)  554. 

*  This    statement    of    the  law  is  '  At  p.  556. 

ritrd    with   approval   In   Turner  v.  *  (1862)  2  J.  &  H.  461. 

•  At  p.  469. 
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tlie  inspection  made  by  the  defendants,  it  would  not  be  right  for 
this  Court  to  enforce  performance." 

Phillips  V.  ITomfray.^®  The  owners  of  a  colliery  entered  into 
a  contract  with  an  adjoining  landowner  for  the  purchase  of  his  estate, 
without  disclosing  the  fact,  of  which  he  was  ignorant,  that  they  had, 
without  authority,  gotten  a  considerable  quantity  of  coal  from  un- 
der it. 

It  was  decided,  affirming  the  decision  of  Stuart,  V.-C,  that  the 
Court  would  not  enforce  the  contract  at  the  suit  of  the  purchasers, 
though  the  sale  was  not  shown  to  be  at  an  under  value. 

Lord  Hatherley,  L.C.,  said:^  According  to  the  principle  of  Mar- 
tin V.  Porter,2  the  vendors  are  entitled  to  be  paid  for  the  coal  wrong- 
fully severed  a  sum  much  greater  than  its  value  while  ungotten.  1 
do  not  think  it  possible  for  a  person  in  any  case  secretly  to  subtract 
from  his  neighbor's  property,  and  then  to  bind  him  by  an  agreement 
for  the  sale  of  the  property  without  communicating  to  him  the  fact 
of  the  encroachment. 

Fraudulent  concealment  is  a  defence  to  an  action  for  specific 
performance,  but  where  there  is  no  duty  to  make  disclosure,  mere 
silence  will  not  amount  to  fraudulent  concealment.  Aliud  est  celare, 
aliud  tacere.  While  the  party  deceived  may  by  acquiescence  ^^  waive 
the  fraud  on  the  principle  that  vigilantihus  non  dormientihus  jura 
suhveniunt,  it  is  no  answer  to  a  charge  of  fraud  that  the  party  de- 
ceived had  the  means  of  discovering  the  truth.  No  man  can  com- 
plain that  another  has  too  implicitly  relied  on  the  truth  of  what  he 
himself  has  stated.^^ 

In  re  Luddy's  Trustee  v.  Peard,^  Kay,  J.,  says:  "  Taking  the 
familiar  illustration,  if  the  agent  becomes  from  his  employment 
aware  of  the  existence  of  a  coal  mine  under  his  employer's  land,  of 
which  the  employer  is  ignorant,  though  he  could  not  purchase  from 
the  employer  without  disclosing  that,  it  was  said  he  might  do  so 
from  his  trustee  in  bankruptcy.  I  entirely  dissent  from  that  argu- 
ment. The  test  is  whether  the  purchase  would  be  a  benefit  obtained 
to  the  prejudice  or  at  the  expense  of  the  client." 

Rescission.  J^  contract  cannot  be  rescinded  where  the  purchaser 
does  not  rely  on  the  vendor's  statements,  but  tests  their  accuracy,  and 
after  having  knowledge,  or  means  of  knowledge,  declares  his  satisfac- 
tion as  to  the  correctness  of  the  statements.    If,  on  the  treaty  for  the 

"  (1871)  L.  R.  6  Ch.  770.  ="  Reynell  v.  Sprye,  (1852)   1   De 

^  At  p.  780.  G.  M.  &  G.  710;  Kisch  v.  C3ntral 

2  (1839)  5  M.  &  W.  351.  Ry.  Co.  of  Venezuela,  (1867)  L.  R.  2 

"  Vigers  v.  Pike,  (1840)  8  CI.  &  F.  E.  &  I.  99. 
562.  ■'  (1886)  33  Ch.  D.  520. 
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sale  of  property,  the  vendor  makes  representations  wliich  he  knows  to 
be  faUe,  the  falseliood  of  whitli  the  punhaser  lias  no  means  of  know- 
ing, but  ui)on  wliich  he  relies,  the  contract  will  be  rescinded,  though 
it  may  not  contain  the  misrepresentations,  but  not  without  the  clear- 
est proof  of  fraudulent  misrepresentations,  and  that  they  were  made 
under  such  circumstances  as  show  that  the  contract  was  based  on 
them.  If  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail 
himself  of  the  knowledge  or  means  of  knowledge  open  to  him  or  his 
ajjents,  he  cannot  be  heard  to  say  he  was  deceived  by  the  vendor's 
representations,  the  rule  being  rai'eat  emptor,  and  the  knowledge  of 
his  agents  as  binding  on  him  as  his  own  knowledge. 

In  Attwood  V.  Snuill  *  a  fault  in  a  mine  was  concealed,  being 
blceked  up  with  rubbish.  The  purchaser  (or  his  agent), 
before  ins|)ecting  the  mine,  had  asked:  "Is  there  any 
fault  in  the  mine  ?''  to  which  the  vendor  had  answered, 
"  God  knows;  if  you  go  down  you  will  see  all  that  I  know."  On 
seeing  the  rubbish  which  concealed  the  fault  the  purchaser  asked, 
*•  What  is  tiie  meaning  of  this  rubbish;  why  do  you  not  get  the  coal 
found  in  tluit  direction  ?"  And  was  answered  "  We  do  not  wish  to 
work  in  that  direction;  we  have  got  quite  coal  enough."  It  appears 
that  the  i)urchascr  would  have  been  entitled  to  relief  had  he  not 
subsequently  waived  his  right  by  his  conduct.' 

ilisrepresentations,  to  constitute  sufficient  grounds  for  setting 
aside  a  ])urchase,  must  be  material,  as  being  of  such  a  nature  as, 
if  true,  to  add  to  the  value,  must  not  be  evidently  merely  conjectural 
statements. 

Where  advertisements  for  the  sale  of  shares  in  a  mine  had  been 
issued  containing  unfounded  statements,  but  the  purchaser  had  not 
relied  upon  them,  and  had  had  opportunities  of  judging  of  their 
accuracy;  it  was  held  by  the  Lords  Justices  that  he  was  not  entitled 
by  reason  thereof  to  have  the  contract  rescinded.** 

In  suits  to  rescind  contracts  for  fraud,  particularly  where  the 
suljject  is  of  variable  value,  it  is  the  duty  of  the  complainant  to  act 
at  the  earliest  possible  period.***  Lord  Justice  Knight  Bruce  says:  ^ 
**  The  defendants,  whether  admitting  or  denying  any  misrepresenta- 
tion, are  entitled  to  the  ap])lication  and  protection  of  the  principles 
on  which  Pver  v.  Tlargrave "  was  decided  by  Sir  W.  Grant.  It  makes 
no  difTerence  in  substance  for  the  present  purpose,  at  least,  in  the 

'(1838>  6  C.  A  F.  232.  'Jennings   v.   Broughton,    (1853) 

'Smnll   V.    Attwood.   (1838)  You.        5  Do  G.  M.  &  G.  126. 

407.  at  p.  490;  (1838)  6  CI.  &  F.  232,  «'  lb. 

nt  p.  367  ^At  p.  131  (lb.). 

•  (1805)  10  Ves.  505. 
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plaintiff's  favor,  that  Dyer  v.  Hargrave  was  a  case  of  specific  perform- 
ance and  this  a  rescinding  bill.  I  desire  to  be  undesrstood  as  at  once 
giving  my  opinion  against  the  plaintiff  with  regard  to  every  '  object 
of  sense '  which,  on  either  visit  to  the  mine,  he  may,  as  an  educated 
man  of  ordinary  intelligence,  having  the  use  of  his  eyes,  his  mind  on 
the  alert,  and  his  interest  awakened,  be  reasonably  taken  (whether 
much  or  little  of  a  workman  or  a  philosopher)  to  have  observed;  and 
nothing  that  I  shall  say  is  to  be  received  or  interpreted  as  extending 
to  any  such  matter/' 

Lapse  of  time  and  omission  to  apply  promptly  may  render  it 
impossible  to  obtain  rescission.  In  Price  v.  North "  the  Court  said:^** 
*^  One  reason  is  that  the  purchaser,  upon  the  faith  that  he  has  ob- 
tained the  benefit  of  his  contract,  may  have  laid  out  large  sums  of 
money  on  the  premises,  and  to  say  that  in  four  years  afterwards  the 
Court  might  alter  the  interest  in  the  property  would  be  to  say  that 
the  Court  might  do  it  after  any  indefinite  time."  ^ 

In  Bell  V.  Macklin,2  Strong,  J.,  said:^  "The  plaintiff  having 
taken  a  conveyance,  and  having  no  contract  entitling  him  to  com- 
pensation for  deficiency,*  is  restricted  to  such  relief  as  he  may  be 
able  to  obtain  on  the  covenants  for  title  contained  in  his  purchase 
deed,  or  to  relief  by  way  of  rescission  for  fraud  ";  and  ^  "  in  the  late 
case  of  Brownlie  v.  Campbell,^  Lord  Selborne  and  Lord  Blackburn 
both  lay  it  down  most  distinctly  that  after  a  conveyance  of  land  has 
been  executed,  nothing  in  the  way  of  misrepresentation,  short  of 
actual  positive  fraud,  will  warrant  a  judicial  rescission  between 
vendor  and  purchaser. 

What  amounts  to  actual  fraud  in  the  way  of  misrepresentation 
is  hardly  susceptible  of  abstract  definition.  It  certainly  does  appear 
from  the  authorities,  that,  as  regards  executory  contracts,  innocent 
misrepresentation  may  be  a  ground  for  rescission;^  while  an  action 
for  deceit  is  not  maintainable  unless  there  is  actual  moral  fraud,  as 
is  well  demonstrated  in  the  judgment  of  this  Court  in  the  case  of 
Petri e  v.  Guelph  Lumber  Co."  ^ 


» (1837)  2  Y.  &  C.  620.  '  (1880)  5  App.  Cas.  925. 

^o  At  p.  627.  '  Arkwright  v.  Newbould,  (1881) 

^See  also  Cottingham  v.  Getting-        17  Ch.  D.  320;  Reese  River  Mining 

ham,  (1885)  11  A.  R.  624.  Co.  v.  Smith,  (1869)  L.  R.  4  H.  L. 

'  (1887)  15  S.  C.  RV  576.  64;  Redgrave  v.  Hurd,  (1881)  20  Ch. 

"P.  579.  Div.  1. 

*  Jolliffe  V.  Baker,  (1883)  11  Q.  B.  '  (1885)  11  S.  C.  R.  450;  Smith  v. 

D.  255.  Chadwick,  (1884)  9  App.  Cas.  187; 

"  At  p.  581.  Derry  v.  Peek,  (1888)  14  A.  C.  337. 
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As  regards  tlie  defence  to  an  action  for  specific  performance, 
wliich  depends  on  principles  altogether  ditferent  from  an  action  for 
rescission,  it  has  long  been  settled  that  honest  misrepresentation,  free 
from  all  taint  of  fraud,  will  constitute  a  defence.  The  case  of 
Hrownlie  v.  Canijihell  (supni),  however,  warrants  the  j)roposition  that 
whatever  may  he  the  rule  apj)lical)le  to  other  executed  contracts,  a 
contract  for  sale  of  land,  executed  by  conveyance,  and  especially  when 
the  conveyante  is  preceded  hy  a  ])reliminary  agreement  in  writing," 
is  goveinrd  hy  ditTerent  i)rinciples  from  those  which  regulate  the 
same  relief  as  aj»i)lied  to  an  executory  contract  requiring  something 
to  I  e  tstahlished  heyond  mere  innocent  misrepresentation,  namely, 
that  there  was  either  conscious  falsehood  on  the  part  of  the  person 
making  the  representation,  or  that  it  was  made  l)y  a  person  who 
ought  to  have  known  the  fact,  to  one  who  had  a  right  to  rely  on  the 
accuracy  of  his  statement,  recklessly,  and  without  caring  w'hether  it 
was  true  or  not.'"  In  other  words,  a  party  who  seeks  to  set  aside  a 
conveyance  of  lands  executed  in  pursuance  of  a  contract  of  sale  for 
misn'j)resentation,  relating  to  a  matter  of  title,  is  bound  to  establish 
fraud  to  the  same  extent  and  degree  as  a  plaintiff  in  an  action  for 
deceit."  In  addition  to  the  falsehood  of  the  representation,  some- 
tliini:  more  must  be  proved.'-  In  the  words  of  Sir  W.  P.  Wood,  V.-C, 
in  Harr}-  v.  Croskey,'  it  must  also  be  established  "that  such  false 
representation  was  made  with  the  intent  that  it  should  be  acted  upon 
by  the  person  to  whom  it  was  made.  And,  further,  that  such  person 
did  act  upon  it  accordingly,  and  from  so  doing  sulTered  an  injury, 
which  was  an  immediate  and  direct,  and  not  a  remote,  consequence 
of  the  representation." 

After  a  contract  is  perfected  by  conveyance  the  purchaser  is  con- 
fined to  his  remedy  upon  the  covenants,  or,  in  a  proper  case,  where 
he  applies  promptly,  to  a  rescission  of  the  contract.^ 

To  obtain  rescission  of  an  executed  contract  a  clear  case  of  fraud 
must  be  established.-'* 

In  May  v.  Mc.\rthur,*  relief  was  given  against  three  defendants 
jointly  an<l  .•severally. 


•  McOuUorh    v.    Gregory.    (1855)  '  (1861)  2  J.  &  H.  1. 

1  K.  &  J.  286.  »  Follls  V.  Porter,  (1865)  11  Grant, 

•"EdgtriKton       v.       Fltzmaurlce,  442;     Penrose    v.     Knight,     (1879) 

(1884)  20  Ch.  D.  4r>9.  Cassels  Dig.  777. 

"  S«  e  and  of.   Cameron   v.  Cam-  *  Hiitohinson     v.    Calder,     (1885) 

rron.  (1887)  14  O.  R.  561,  p.  580-5.  Cassels  Dig.  786. 

''  P.  582.  ♦  (1884)  20  C.  L.  J.  248;  4  C.  L.  T. 

336. 
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In  New  Brunswick  a  person  induced  by  fraud  to  enter  into  a 
contract  cannot,  after  he  has  acted  under  it,  so  that  the  parties 
can  no  longer  be  placed  in  statu  quo,  avoid  the  contract.*^ 

Where  parties  have  entered  into  an  illegal  contract,  either  of 
them  may  rescind  it  if  executory,®  but  the  election  so  to  do  must  be 
notified  to  the  other  party  in  due  time."^ 

After  rescission,  the  contract  is  at  an  end,  and  all  rights  there- 
under and  remedies  thereon  end  therewith,  except  that  in  case  the 
default  is  by  the  purchaser,  damages  for  the  breach  of  the  contract 
may  be  sought  by  the  vendor.*^^ 

Cases  in  Which  Rescission  Was  Decreed.  In  Macbryde  v. 
Weekes,^  there  was  a  contract,  dated  4th  October,  to  grant  a  mining 
lease,  and  no  time  was  mentioned  for  completion.  On  10th  Decem- 
ber following  the  intending  lessee  notified  the  intending  lessor  to  the 
following  effect:  "  I  hereby  require  you  to  perform  and  complete, 
within  one  calendar  month  from  the  day  of  the  date  hereof,  your  part 
of  the  agreement  in  writing,  entered  into  by  you  with  me,  bearing 
date  the  4th  of  October  last,  and  signed  by  you;  and  I  hereby  offer  to 
perform  my  part  of  the  said  agreement  within  the  time  aforesaid,  on 
you  performing  your  part  thereof.  And  I  hereby  give  you  notice 
that,  in  default  of  your  performing  your  part  of  the  said  agreement 
within  the  period  aforesaid,  I  shall  consider  the  said  agreement  at 
an  end." 

Sir  John  Eomilly,  M.E,,®  said:  "  This,  in  my  opinion,  is  one  of 
those  cases  in  which  time  was,  from  the  nature  of  the  property,  neces- 
sarily of  the  essence  of  the  contract,  in  this  sense,  and  to  this  extent, 
that  it  was  incumbent  on  the  owner  to  use  his  utmost  diligence  to 
complete  his  part  of  the  contract,  and  that  if  he  failed  in  so  exerting 
himself,  the  defendant  might  decline  having  anything  further  to  do 
with  the  matter.  The  subject  of  the  contract  was  in  part  a  lease 
for  working  a  mine;  which  is  a  trade  of  a  fluctuating  character,  and 
obviously  coming  within  the  principles  laid  down  in  the  cases  cited 
of  Parker  v.  Frith,"  Wright  v.  Howard,^  Coslake  v.  Till,2  and  Walker 
V.  Jeffreys,^  and  several  other  cases." 


=  Lloyd  V.  Union  Ins.  Co.,  (1875)  M.  467;  Fraser  v.  Ryan,  (1897)  24 

2  Pug.  498.  A.  R.  441,  444,  per  Boyd,  C. 

"  Taylor  v.  Bowers,  (1876)  1  Q.  B.  « (1856)  22  B^av.  533. 

D.  291,  C.  A.  "  At  p.  539. 

'  Palyart  v.  Leckie,  (1817)  6  M.  &  '°  (1819)  1  Sim.  &  S.  199  a. 

S.  290.  ^  (1823)   1  Sim.   &  S.   190. 

"  Icely  v.  Grew,  (1836)  6  Nev.  &  '  (1826)  1  Russ.  376. 

'  (1841)  1  Hare,  341. 
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* "  What  constitutes  a  reasonable  notice,  and  a  reasonable  time 
to  l>e  fixed  in  it,  must  dt'iKMid  upon  the  contract,  and  the  circum- 
stances of  each  case ";  and  tiie  notice  above  set  forth  was  held 
justifiable  and  sufVicient. 

In  (Jibbons  V.  Cozens,*'  the  contract  for  sale  provided  for  pay- 
ment of  tile  purchase  money  on  the  1st  June,  1888.  The  defendant 
paid  part  and  jrave  security  for  jiayment  of  the  balance  within  a 
period  wliich  expired  before  this  action  was  brought.  The  plaintiff 
realizid  on  the  security,  and  on  2nd  March,  1896,  recovered  judgment 
against  the  defendant  for  the  balance,  about  £1,000,  upon  the  pro- 
mise to  pay  contained  in  the  agreement.  The  defendant  had  been 
in  possession  of  the  ))roperty  and  had  allowed  taxes  to  a  large  amount 
to  accumulate.  On  9th  Aj^ril,  1897,  plaintiff  served  defendant  with 
notice  that  unless  tlie  l)alance,  with  interest,  was  paid  by  29th  May, 
1897,  defendant's  right  under  the  contract  would  be  at  an  end,  and 
his  interest  in  the  land  forfeited,  and  declaring  time  to  be  made  of 
the  e-si-nce  of  the  contract.  The  defendant  had  paid  no  further  sum 
in  respect  of  the  contract.  The  action  was  brought  for  a  declaration 
that  the  defendant's  right  to  the  land  was  at  an  end,  and  to  have 
the  registration  of  the  contract  vacated.  It  was  held  that  the  judg- 
ment recovered  by  the  ])laintiff  did  not  affect  the  right  to  tenninate 
the  contract  in  case  of  inability  to  recover  on  the  judgment,  and 
that  the  plaintiff  was  not  bound  to  return  to  the  defendant  payments 
made  on  account  of  the  purchase  money,  as  a  condition  or  a  result 
of  canoelbng  the  contract.  The  deposit  as  well  as  the  ])ayments  on 
account,  are  looked  upon  as  a  guaranty  that  the  purchaser  will  com- 
jdote  his  contract,  and  are  forfeited  if  he  does  not  do  so. 

I'pon  the  question  of  whether  the  defendant  was  entitled  to  re- 
quire the  plaintiff  to  make  out  a  title  to  the  lease  in  question,  the 
contract  being  sikMit  on  the  subject,"  the  Master  of  the  Rolls  says: 
"  As  a  general  proposition  of  law,  in  the  absence  of  contract  or  wai- 
ver, this  is  not,  and  cannot  be  disputed." 

Time  may  be  of  the  essence  of  a  contract,  even  without  any  ex- 
press stipulation,  if  it  appears  that  such  was  the  intention."^ 

In  IVnns  v.  Johnson;  Johnson  v.  Perens,"  where  the  solvent 
partners  in  a  coal  mine,  before  the  sale  by  a  sheriff  of  the  share  of 


♦  At  p.  543.  ••'  Oldfleld    v.    Dickson,  (1889)  18 

♦'  (1898)    18    C.    L.    T.    179.    per       O.  R.  188;  see  Crossfleld  v.  Gould, 
Stfppt.  J.  (1883)  9  A.  R.  218;  Dainty  v.  Vldal, 

»  SCO  p.  545  (Ibf).  (1886)  13  A.  R.  47. 

•  (1857)  3  Sim.  &  O.  419. 
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an  insolvent  partner,  on  an  execution  issued  against  him,  removed 
the  gear  and  prevented  access  to  the  coal  mine  through  the  shaft, 
and  removed  ironstone,  which  had  been  newly  raised,  so  as  to  prevent 
it  being  known  that  the  seam  of  coal  was  almost  reached,  and  then 
bid  for  and  became  the  purchasers  of  the  share  under  execution,  and 
a  few  day's  afterwards,  on  one  day's  working,  discovered  the  seam 
of  coal,  it  was  held  by  Sir  John  Stuart,  V.-C,  that  the  purchase  must 
be  set  aside,  and  on  repayment  of  the  purchase  money  they  were  de- 
clared to  be  trustees  of  the  share  for  the  partner,  although  he  had, 
without  notice  of  the  conduct  of  the  purchasers,  received  the  balance 
of  the  purchase  money  from  the  sheriff.'^ 

Where  one  of  the  articles  of  a  contract  provided  that  the  estate 
as  to  the  extent  of  acreage  should  be  taken  to  be  conclusively  shown 
by  certain  deeds.  Lord  Cairns,  L.C.,  for  the  Court,  held  that  this  was 
merely  a  conveyancing  condition  as  to  identity,  and  that,  coupled  with 
the  representation  as  to  acreage  (which  was  that  the  estate  contained 
1,530  acres,  when,  as  a  fact,  it  contained  less  than  1,100  acres),  it  did 
not  estop  the  purchaser  from  rescinding  on  the  ground  of  deficiency 
in  acreage.^ 

Where  the  misdescription,  although  not  proceeding  from  fraud, 
is,  in  a  material  and  substantial  point,  so  far  aifecting  the  subject 
matter  of  the  contract  that  it  may  reasonably  be  supposed  that,  but 
for  such  misdescription,  the  purchaser  might  never  have  entered  into 
the  contract  at  all;  in  such  case  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  a  clause  of  compensa- 
tion.» 

Delay  and  other  circumstances  may  be  sufficient  to  prevent  re- 
scission.^'' 

Where  the  vendor  sells  property,  describing  it  as  of  a  certain 
area,  and  the  price  is  fixed  on  that  supposition,  and  it  afterwards 
turns  out  to  exceed  that  area,  he  cannot,  after  conveyance,  have  re- 
scission or  payment  «f  the  difference.^ 

Notwithstanding  conveyance  the  parties    may    resort    to    any 


'  See    also    Crawshay  v.  Collins,  N.  C.  377,  per  Tlndal,  C.J. ;  Price 

(1808)    15    Ves.    218;    Featherston-  v.  North,  (1837)  2  Y.  &  C.  620. 

haugli  V.   Fenwick,   (1810)   17  Ves.  ^^  Okill    v.    Whittaker,    (1847)     1 

298;  Wilson  V.  Greenwood,  (1818)  1  DeG.  &  S.  83. 

Swanst.    471 ;    Goodman    v.    Whit-  ^  Okill    v.    Whittaker,     (1847)    2 

comb,  (1820)  1  J.  &  W.  5189.  Phil.    340;    but    see    Baxendale  v. 

^  Aberaman  Iron  Works  v.  Wick-  Seale,  (1854)  19  Beav.  601 ;  Durham 

ens,  (1868)  4  Chy.  101.  v.  Legard,  (1865)  34  Beav.  611. 

"Flight  V.  Booth,  (1834)  1  Bing. 
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provision  for  compensation  for  a  misstatement  contained  in  the  con- 
tract .'- 

Relief  has  heen  granted  because  more  or  less  land  passed  than 
was  contratted  for,  e.g.,  where  the  sale  was  of  a  strictly  defined  area, 
and  in  layin«r  off  the  quantity  by  measurement,  the  surveyor  errone- 
ously im  iiwK'd  a  larmier  area  by  metes  and  bounds;  and  where  part 
of  the  land  contracted  for  by  a  jiarticular  was  omitted.^ 

And  whore  the  conveyance  comprised  more  land  than  the  vendor 
intcn«lc<l  to  deal  with,  as  where  the  sale  was  of  property  A,  and  by 
Tnistaki'  )>art  of  B  was  conveyed  as  well  as  A;  *  and  where  the  mistake 
WHS  cansed  by  even  an  innocent  misrepresentation  of  the  party,  or 
an  agent  of  the  party,  seeking  to  take  advantage  of  it,  and  there  has 
been  no  ncgli^'ence  on  the  part  of  the  other  party.'* 

In  (iil)l)s  V.  David,*  ^falins,  V.-C,  following  Bochm  v.  WoodJ 
appointed  a  receiver  until  the  hearing,  in  a  suit  by  a  purchaser  of 
a  coal  mine,  to  rescind  the  contract  on  the  ground  of  fraudulent  mis- 
representation, it  being  essential  that  the  mine  should  be  kept  in  a 
going  state.  The  ai)])l  lent  ion  was  made  by  the  purchaser,  who  was 
in  possession  of  the  colliery. 

In  Wrayton  v.  Naylor,**  Strong,  C.J.,  says:"  "Where  a  vendor 
repudiates  the  contract,  and  distinctly  refuses  to  make  out  a  good 
title,  after  having  been  repeatedly  requested  to  do  so  by  the  pur- 
eliaser,  .  .  ,  the  purchaser  is  not  bound  to  wait,  but  may  at 
once  treat  the  contract  as  rescinded.  When,  however,  the  vendor 
merely  delays  to  show  a  good  title,  and  time  is  not  either  by  the  terms 
of  the  contract  or  from  the  circumstances  of  the  case,  of  the  essence 
of  the  agreement,  the  purchaser  is  required  to  wait  a  reasonable  time 
for  a  title  to  be  shown." 

In  New  Brunswick  it  is  the  duty  of  the  vendor  of  lands  to  pre- 
pare and  tender  the  conveyance.     Where  the  agreement  was  to  give 


Tann  v.  Cann.  (1830)  3  Sim.  447;  Garrard  v.  Frankel,  (1862)  30  Beav. 

r'holps  V.  Whit.'.  (1880)  L.  R.  5  Ir.  445;  Harris  v.  Peporell,  (1867)  L.  R. 

318;  Palmpr  v.  Johnaton.  (1884)  13  5  Eq.  1;  Bloomer  v.  Spittle,  (1872) 

Q.  n.  n.  3.'.1;  C(»ttinghara  v.  Cott-  L.  R.  13  Eq.  427;  Paget  v.  MarshAll, 

Ingham.   (188.^)   11   A.   R.   6-46,   per  (1884)  28  Ch.   D.  255;  Gun  v.  Mc- 

OBlor.  J.  A,  Carthy,    (1883)    13    L.  R.    Ir.  304; 

M.enty  V.  Hillas.  (1858)  2  DcG.  &  Jones  v.  Clifford,   (1876)  3  Ch.   D. 

J.  110.  179.  791. 

*  Tyler  v.  Beveraham.  (1673)  Rep.  "(1875)  L.  R.  20  Eq.  373,  377. 

temp.  Finch.  80.  M1880)  2  Jac.  &  W.  236. 

=  Carpmflel    v.    Powla.    (1847)11  » (1895)  25  S.  C.  R.  295. 

Jur.  N.  S.  1.58;  (184G)   10  Beav.  36;  •At  p.  298. 
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a  clear  title  and  an  incumbrance  was  not  removed  at  the  time  limited 
for  giving  the  deed,  it  was  held  that  the  purchaser  could  treat  the 
contract  as  rescinded,  and  recover  his  deposit,  though  he  knew  of  the 
incumbrance  at  the  time  of  the  sale.^^ 

In  Xova  Scotia  an  agreement  for  sale  of  lands,  good  under  the 
Statute  of  Frauds,  may  be  rescinded  before  breach  of  it,  by  parol, 
provided  there  is  a  total  abandonment  of  the  whole  contract,  and  not 
merely  a  partial  waiver  of  some  of  its  terms;  nor  does  the  validity 
of  such  rescission  depend  on  the  existence  of  a  consideration.^ 

The  purchaser  is  entitled  to  a  return  of  his  payments.^ 

In  order  to  recover  back  money  paid  under  an  agreement  for 
sale  of  land,  on  the  ground  of  failure  of  consideration,  plaintiff  must 
give  evidence  of  the  terms  of  the  agreement  to  entitle  him  to  re- 
covei".3 

In  Northrup  Mining  Co.  v.  Dimock,*  the  purchasers  of  a  mining 
property,  on  account  of  fraud  between  the  vendors  and  promoters 
of  the  plaintiff  company,  were  held  entitled  in  Nova  Scotia  to  recover 
back  the  proportionate  amounts  contributed  by  them  to  make  up  the 
sum  of  $30,000  received  by  the  defendant  and  his  associate. 

In  an  Australian  case,  shares  in  a  mining  company  having  been 
purchased  for  cash  on  a  Thursday,  and  not  paid  for  on  Saturday 
morning  following,  application  for  the  completion  of  the  purchase 
having  in  the  meantime  been  made,  the  seller  rescinded  the  contract 
and  rejected  subsequent  offers  of  payment.  In  an  action  by  the  pur- 
chaser against  the  seller  for  damages  for  breach  of  contract,  the  jury 
found  for  the  defendant.  Held,  on  motion  for  new  trial,  that  the 
verdict  ought  not  to  be  disturbed,  as  the  jury  were  justified  in  find- 
ing that  a  reasonable  time  had  elapsed  for  the  completion  of  the  con- 
tract before  its  rescission.*^ 

Rescission  of  course  cannot  be  had  if  the  parties  cannot  be  placed 
in  statu  quo^^ 

Cases  in  Which  Rescission  Not  Granted.  In  Ernest  v. 
Vivian,^  Kindersley,  V.-C,  said:«    "The  subject  matter  of  this  suit 


^"Taylor  v.  Burnett,  (1880)  20  N. 
B.  R.  165;  4  Pug.  &  Bur.  165. 

^  Barclay  v.  Proas,  (1878)  R.  E.  D. 
317. 

-Campbell  v.  Henderson,  (1857) 
2  Thorn.   335. 

"McDonald  v.  McDonald,  (1853) 
James,  41. 

'  (1895)  27  N.  S.  R.  112. 

*^Muston  V.  Blake,  (1872)  11  N. 
S.  W.  S.  C.  R.  (L.)  92. 

*-Ladywell       Mining       Co.       v. 


Brookes,  (1887)  35  Ch.  D.  400;  The 
Cape  Breton  Case,  (1885)  29  Ch.  D. 
795;  in  Appeal,  Bentinck  v.  Fern, 
(1887)  12  App.  Cas.  652;  Re  Am- 
brose Lake  Tin  and  Copper  Min- 
ing Company,  (1880)  14  Ch.  D. 
390;  Great  Luxembourg  Railway 
Co.  v.  Maguay,  (1858)  25  Beav.  586; 
Lindsay  Petroleum  Co.  v.  Hurd, 
(1874)   L.   R.   5  P.   C.   221. 

^  (1864)  33  L.  J.  Ch.  513. 

»At  p.  517. 
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is  the  right  to  mines.  Mining  operations  are  of  a  particular  charac- 
ter; they  are  an  uncertain  and  speculative  and  hazardous  adventure. 
That  ol)i:ervation  applies  more  es])ecially  to  mines  unopened  or  re- 
cently tomim'nced,  the  expense  of  which  is  only  compensated  by  a 
long  course  of  successful  working.  It  is  true,  as  to  every  mine,  that 
the  preliminary  outlay,  tliougii  the  heaviest,  is  not  the  only  one,  for 
a  large  capital  ami  an  expenditure  to  a  serious  amount  is  necessary 
to  meet  the  exigencies  of  the  case.  There  is  also  a  continual  and  an 
increasing  risk,  for  a  mine  i)roiitable  to-day  may  to-morrow  become 
worthless.  Similar  oi)servations  have  been  made  by  other  Judges. 
Now,  if  a  j)ers()n  has  a  just  right  to  mines  of  which  he  is  not  in  pos- 
session, as  against  tiiose  who  are  in  possession  of  and  working  them, 
and  if  he  chiims  to  be  the  rightful  owner  (the  person  in  possession 
leing  aware  of  his  rights,  or  supposed  rights),  if  such  owner,  being 
prevented  i)y  fraud  or  concealment,  stands  by  for  a  long  period  of 
time  V  hilst  those  in  possession  are  working  the  mines,  the  Court  will 
not  lend  him  any  assistance.  Whatever  remedy  he  may  have  at  law, 
he  can  have  none  here,  because  it  is  not  equitable  to  allow  him  to 
wait  until  it  is  ascertained  that  the  persons  in  possession  have  suc- 
ceeded or  may  have  l)een  ruined;  and  if  the  subject  result  in  profit 
to  ask  to  j»ut  that  in  his  pocket;  if  in  loss,  to  repudiate  the  loss.  It 
is  not  necessary,  even  if  possible,  to  prove  whether  he  acted  from 
premeditated  design  or  carelessness." 

Where  a  trader  sold  a  solvent  business  to  a  limited  company 
V  itii  a  nominal  cajjital  of  40,000  shares  of  £1  each,  the  company, 
consisting  only  of  the  vendor,  his  wife,  a  daughter  and  four  sons, 
wlio  subscrilx'd  for  four  shares  each,  all  the  terms  of  sale  being  known 
to  and  approved  by  the  shareholders,  it  was  held  that  the  liquidator 
suing  in  the  name  of  tlie  company,  was  not  entitled  to  rescission  of 
tlie  cf)n tract   for  purchase."' 

In  l)iccf)nson  v.  Talbot,"^  Sir  K.  Mellisli,  L.J.,  says,  at  p.  38: 
*'  Kver  since  Howard  v.  Duncan,**  it  has  been  considered  as  settled 
law  tliat  a  sale  cannot  be  im])eached  merely  on  the  ground  that  the 
jiurchaser  is  a  tenant  for  life,  whose  consent  was  recpiisite  to  the  sale, 
and  we  should  he  doing  wrong  if  we  were  to  throw  the  slightest  doubt 
upon  it." 

Where  a  jterson,  knowing  that  he  has  no  title  to  the  property, 
or  to  a  material  f>r  essential  ]»art  of  it,  and,  knowing  that  the  person 
with  whom  he  is  contracting  is  perfectly  ignorant  of  the  title,  con- 


"'  Salomon  v.  Salomon,  (1897) 
A.  C.  22.  ralUHl  "The  one-man 
company  case." 


(1870)  L.  R.  6  Chy.  2. 
(1821)  1  T.  R.  81. 


C0NTRACT8 


108 


tracts  to  grant  a  lease,  the  lessee  may,  on  the  ground  of  fraud,  re- 
scind after  completion,  even  though  there  has  been  no  affirmative 
statement  made  as  to  the  title.® 

The  absence  of  title  to  the  minerals  is  an  essential  defect.^"  If 
however,  there  are  no  minerals,  the  defect,  so  far  from  being  essential, 
is  not  even  material.^ 

Promoters  of  Company.  As  to  persons  who  purchase  property 
and  then  create  a  company  to  purchase  from  them  the  property  they 
have  so  purchased.^ 

The  duties  of  a  promoter,  who  purchases  property  with  the  in- 
tention of  selling  it  to  a  company  to  be  formed,  are  pointed  out  by 
Strong,  C.J.,^  to  include  the  obligations  of  selling  for  a  price  not 
exorbitant;  concealing  nothing  that  it  was  proper  the  directors  of  the 
company  should  know  in  order  to  form  a  fair  judgment  as  to  the 
value  of  the  property;  making  no  misrepresentations  of  facts  material 
to  the  purchase;  contracting  through  the  medium  of  a  board  of  di- 
rectors who  are  entirely  independent,  comprised  of  persons  who  are 
free  from  the  influence  of  the  promoter,  not  mere  instruments,  sub- 
ject to  his  dictation  and  subservient  to  his  interests;  and  with  such  a 
board  he  must  deal  at  arm's  length. 


°  See  Mostyn  v.  West  Mostyn, 
etc.,  (1876)  1  C.  P.  D.  145. 

'"  Upperton  v.  Nicholson,  (1871)  6 
Ch.  436. 

'  Lyddal  v.  Weston,  (1739)  2  Atk. 
19;  Martin  v.  Cotter,  (1846)  3  J.  & 
L.  496,  509. 

^  See  Phosphate  Sewage  Co.  v. 
Hartmont,  (1875)  5  Ch.  D.  394;  Er- 
langer  v.  New  Sombrero  P.  Co., 
(1878)  3  A.  C.  1218;  Bagnall  v. 
Carlton,  (1877)  6  Ch.  D.  371.  Where 
the  owners  of  a  mine  worth  £6,000 
sold  it  to  a  trustee  for  an  intended 
company  for  £24,000,  to  be  paid  in 
shares,  it  was  held  that  the  com- 


pany, or  the  liquidator,  could  not 
make  the  owners  of  the  mine 
account  for  the  difference  between 
the  nominal  value  of  their  shares 
and  the  actual  value  of  their  inter- 
est in  the  mine.  The  remedy  was 
stated  by  Cotton,  L.J.,  to  be  a  re- 
medy Off  each  purchaser  of  shares, 
if  any  such  there  were,  who  were 
deceived  by  the  representations. 
In  re  Ambrose  Lake  Tin  and  Cop- 
per Mining  Co.,  (1888)  14  Ch.  D. 
390. 

'  In  re  Hess  Manufacturing  Com- 
pany, Edgar  v.  Sloan,  (1894)  23  S. 
C.  R.  667. 
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LICENSES. 

A  license  properly  passes  no  interest  and  does  not  alter  or  trans- 
fer property  in  anythin<r,  '*  but  only  makes  an  action  lawful  which 
without  it  luid  been  unlawful."  * 

An  exploring  license  docs  not  pass  the  property  in  the  minerals 
found  by  a  j»ro.si)ector  exploring  thereunder.^ 

Nature  of.  A  license  when  coupled  with  an  interest  is  not  re- 
vocable, but  as  pointed  out  in  Doe  v.  Wood  ^^  the  licensee  has  "  no 
estate  or  property  in  the  land  itself,  or  any  particular  portion  thereof, 
or  in  any  i)art  of  the  ore,  luetals,  or  minerals,  ungot  therein;  but  he 
hatl  a  right  of  property  only,  as  to  such  part  thereof  as  upon  the  liber- 
tics  granted  to  him  should  be  dug  and  got." 

'•  'J'hat,"  says  Abbott,  C.J.,  "  is  no  more  than  a  mere  right  to  a 
personal  chattel,  when  obtained  in  pursuance  of  incorporeal  privi- 
leges granted  for  the  purpose  of  obtaining  it."  * 

The  right  to  dig  mines  is  incorporeal,  and  quite  different  from 
the  (orporeal  right  to  mines  themselves. 

I.inrlley,  L.J.,  says  in  Sutherland  v.  Ileathcote,*  "A  right  to 
work  mines  is  something  more  than  a  mere  license;  it  is  a  profit  a 
prnnlrr,  an  incorporeal  hereditament  lying  in  grant.  The  distinc- 
tion bttweon  a  license  and  a  profit  a  prendre  was  pointed  out  in 
Wickham  v.  Hawker."^ 

Such  a  profit  n  prendre  is  an  interest  in  land  within  the  meaning 
of  section    I  of  the  Statute  of  Frauds.** 


'Per  Vaijghan.  C..J.,  in  Thomas  158;     Cheetham     v.     Williamson, 

V.  Sorrpll.  (170r,)   Vaugh.  3.51.  4  East,  469. 

'  In  re  Haven  Gold  M.  Co.,  (1881)  ♦  (1892)  1  Ch.  483. 

20  Ch.  Div.  160.  M1840)  7  M.  &  W.  78. 

=  (1819)  2  B.  &  Aid.  739.  «  Webber  v.  Lee,  (1882)  9  Q.  B.  D. 

•  Norway  v.  Rowe.  (1812)  19  Ves.  315. 
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Revocable  or  Irrevocable.  In  the  classical  case  of  Wood  v.  Lead- 
bitter,3  Alderson,  B.,  says:  *  "  A  mere  license  is  revocable;  but  that 
which  is  called  a  license  is  often  something  more  than  a  license;  it 
often  comprises  or  is  connected  with  a  grant,  and  then  the  party  who 
has  given  it  cannot  in  general  revoke  it,  so  as  to  defeat  his  grant,  to 
which  it  was  incident.  It  may  further  be  observed,  that  a  license 
under  seal  (provided  it  be  a  mere  license)  is  as  revocable  as  a  license 
by  parol;  and,  on  the  other  hand,  a  license  by  parol,  coupled  with  a 
grant,  is  as  irrevocable  as  a  license  by  deed,  provided  only  that  the 
grant  is  of  a  nature  capable  of  being  made  by  parol.  But  where  there 
is  a  license  by  parol,  coupled  with  a  parol  grant  or  pretended  grant, 
of  something  which  is  incapable  of  being  granted  otherwise  than  by 
deed,  there  the  license  is  a  mere  license;  it  is  not  an  incident  to  a 
valid  grant,  and  it  is  therefore  revocable."  ^ 

In  McKenzie  v.  McGlaughlin,^  Eose,  J.,  after  stating  the  propo- 
sitions of  law  established  by  Wood  v.  Leadbitter,  says:  "  If  the 
agreement  set  up  by  the  defendant  amounts  to  the  grant  of  an  ease- 
ment or  incorporeal  right,  then  it  should  have  been  under  seal,  and 
not  being  under  seal  the  license  thus  set  up  by  the  defendant  is  a 
parol  license  not  incident  to  a  valid  grant,  and  hence  is  revocable; 
and  the  fact  that  it  was  for  consideration  and  for  a  term  certain 
would  make  no  difference."^ 

In  Wallis  v.  Harrison  ^  it  was  held  that  a  parol  license  from  A.  to 
B.  to  enjoy  an  easement  over  A.'s  land  is  countermandable  at  any  time 
whilst  it  remains  executory,  and  if  A.  conveys  the  land  to  another  the 
license  is  determined  at  'once  without  notice  to  B.  of  the  transfer, 
and  B.  is  liable  in  trespass  if  he  afterwards  enters  upon  the  land.** 

In  Xew  Brunswick  it  has  been  held  that  an  easement  cannot  bo 
created  by  parol,  and  that  a  parol  agreement  therefor  would  be  de- 
termined by  a  conveyance  to  a  third  person  by  the  party  agreeing 
to  give  the  easement.^*' 


'  (1845)  13  M.  &  W.  838.  Adams  v.  Andrews,  (1850)  15  Q.  B. 

*  At  p.  844.  284. 

'  The  King  v.  Inhabitants  Horn-  « (1838)  4  M.  &  W.  538. 

don-on-the-Hill,   (1816)  4  M.   &   S.  "  Ramsden  v.  Dyson,  (1865)  L.  R. 

561;     McKenzie     v.     McGlaughlin,  1   E.   &   I.  App.  129;   Hyde  v.  Gra- 

(1885)  8  O.  R.  115.  ham,  (1862)  1  H.  &  C.  593. 

« (1885)  8  Ont.  R.  116.  i°  Brewing  v.  Berryman,  (1873)  2 

'Ross  v.  Fox,  (1867)  13  Gr.  683;  Pug.  115;  Gesner  v.  Cairns,  (1853) 

2  Allen.  595. 
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In  another  New  Brunswick  case,  Gesner  v.  Cairns/  it  was  lield 
that  a  license  from  the  Crown  to  dig  minerals  in  granted  land  where 
the  mines  are  excepted  out  of  the  grant  will  not  justify  an  injury  to 
the  surface  soil;  and  a  }>arol  license  from  the  owner  of  the  land  in 
which  the  mines  are  excepted,  to  the  grantee  of  the  mines  to  enter 
and  dig  tliem,  vests  no  estate  in  the  licensee,  and  is  revoked  by  a  con- 
veyanee  of  the  land  to  a  third  i)erson. 

It  was  also  deiitled  that  such  a  license  is  no  breach  of  the  im- 
plied warninty  in  a  deed  of  bargain  and  sale.^ 

In  riimmer  v.  Wellington,-''  a  license  to  construct  a  jetty  at  first 
ievoca)»!e  at  will  was  held  to  have  become  irrevocable  after  the  licen- 
Fi-e  luul  at  the  request  of  the  licensor,  expended  a  large  sum  for  the 
intrusion  of  the  jetty. 

Lord  Hobhouse  says  at  p.  714:  "The  consequence  is  that  Pliia- 
nur  a(<pjirtd  an  indefinite,  that  is  practically  a  perpetual,  right  to 
the  jetty  for  the  purj)oses  of  the  original  license,  and  if  the  ground 
was  afterwards  wanted  for  public  purposes,  it  coidd  only  be  taken 
from  him  by  the  Legislature.  An  analogy  to  this  process  may  be 
found  in  sucli  cases  as  Winter  v.  BrockwcU  *  and  Liggins  v.  Inge."* 
Tlu'se  (ascs  shew  that  where  a  landowner  permits  his  neighbor  to 
execute  works  on  his  (the  neighboui-'s  land),  and  the  license  is  exe- 
cuted, it  cannot  be  revoked  at  will  by  the  licensor.  If  indefinite  in 
duration,  ii  Ix'conies  ])erpetual.  Their  liordships  think  that  the 
same  constMnicncc  niiist  follow  where  the  license  is  to  execute  works 
•  •n  the  lands  of  the  licensor,  and  owing  to  some  supervening  equity 
lh»»  li(*en>e  has  become  irrevocable.  "...  The  equitable  right 
acquired  by  .Tfdin  IMimnicr  is  an  interest  in  land.''  In  Davies  v.  ^lar- 
shidl,"  Williams,  J,,  says:  "  I  do  not  accede  to  his  suggestion  that 
Winter  v.  Pirockwcll.  and  Liggins  v.  Inge,  are  overruled  or  shaken 
l>y  the  jiid^rnicnt  of  Lord  Wenslevdale  in  Wood  v.  Ijeadbitter." 

In  Morgiin  v.  Lailcy,"  Uicliards,  C.  J.,  says  that,  "if  the  owner 
of  the  doiniiiMnt  tenement  authorizes  an  act  of  a  permanent  nature 
('»  lie  done  on  the  servient  tenement,  the  necessary  consequence  of 
whidi  is  to  |)revent  his  future  enjoyment  of  the  easement,  it  is 
tliend.y  exlinirnished.  And,  ])rovided  the  authority  is  exercised,  it  is 
irniiiaterial  whether  it  was  given  by  writing  or  by  parol." 


■  nsr,.t)  2  Allrn.  5r«r».  *  (1807)  8  East,  308. 

fomparo  this  with   FJsqiilmault  M1831)  7  Bing.  682. 

&     Xanalmo     Ry.     v.     Halnbridge.  •  (1861)  10  C.  B.  N.  S.  711. 

flSf«)  App.  Cas.  561.  M1873)  33  U.  C.  R.  375. 

'  nSH4)  9  App.  Cas.  699. 
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In  City  of  Toronto  v.  Jarvis,*  referring  to  a  parol  agreement  au- 
thorizing the  licensee  to  construct  an  underground  drain  through  the 
property  of  the  licensor,  Strong,  C.J.,  says  at  p.  242:  "If  it  was  a 
mere  license  it  would  have  been  revocable  at  first,  but  if  not  counter- 
manded before  money  had  been  expended  in  the  execution  of  the 
])urpose  for  which  it  was  conferred  it  would  have  by  that  expenditure 
become  irrevocable,  and  therefore  an  interest  in  land  "  to  whicli  the 
Registry  laws  apply.® 

In  Kerrison  v.  Smith  ^"  it  was  held  that  a  licensee  may  have  a 
right  to  maintain  an  action  for  breach  of  contract,  if  a  license  is 
revoked  although  there  is  a  right  to  revoke  the  license.^ 

Deed  Necessary.  To  create  or  transfer  an  incorporeal  inherit- 
ance affecting  land  a  deed  is  said  by  Alderson,  B.,  in  Wood  v.  Lead- 
bitter,^  to  be  indispensably  requisite.  The  principle  does  not  depend 
on  the  quality  of  the  interest  granted  or  transferred,  but  on  the 
nature  of  the  subject  matter. 

A  right  of  common  which  is  a  profit  a  prendre,  or  a  right  of  way 
which  is  an  easement,  can  no  more  be  granted  or  conveyed  for  life  or 
for  years  without  a  deed  than  in  fee  simple.^ 

Assignability.  In  Muskett  v.  Hill  ®  it  was  held  that  a  license  to 
search  for  and  raise  minerals,  and  also  to  carry  them  away  and  convert 
them  to  the  licensee's  own  use,  passes  an  interest  which  is  capable  of 
being  assigned. 

The  right  to  assign  may,  in  some  circumstances,  be  subject  to 
the  limitation  pointed  out  by  Spragge,  V.C.,^^  that  where  "  the  skill, 
knowledge,  solvency,  or  (^ther  personal  quality  of  a  party  with  whom 
an  agreement  is  made  .  .  .  may  reasonably  be  considered  as  a 
material  ingredient,  there  the  contract  can  be  performed  by  him 
alone;   no  assignee  can  claim  the  benefit  of  it." 

The  Distinction  Between  a  Lease  and  a  License  was  much  dis- 
cussed in  Lynch  v.  Seymour.^  The  written  instrument  there  in  ques- 
tion under  which  the  lessor  claimed  a  lien  on  the  goods  of  the  les- 
sees  for  a  year's  rent  by  virtue  of  8  Anne,  c.  14,  s.  1,  was   by   the 


"  (1895)  25  S.  C.  R.  237.  East,    107;    Hewlins    v.    Shippam, 

"See,    however,    Chelsea  Water-  (1826)  5  B.  &  C.  221;  Co.  Litt.  47  a.; 

works  Co.  V.  Bowley,  (1851)  17  Q.  McKenzie  v.  McGlaughlin,  (1885)  8 

B.  358.  Ont.   R.   115;   Ross  v.   Fox,    (1867) 

■''  (1897)  2  Q.  B.  445.  ,      13  Gr.  683. 

^  Smart  v.  Jones,  (1864)  15  C.  B.  » (1839)  5  Bing.  N.  C.  694. 

N.  S.  717.  'Ola  Ross  v.  Fox,   (1867)  13  Gr. 

'  (1845)  13  M.  &  W.  842.  691. 

« Fentiman     v.    Smith,    (1803)    4  ^  (1SS7)  15  S.  C.  R.  341. 
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trial  Judge,  the  late  Mr.  Justice  Patterson,  held  to  be  a  license.  This 
was  reven«ed  by  the  Queen's  Jiench  Divisional  Court,  who  held  it 
to  be  a  lease.  On  apju-al  the  Court  of  Appeal  were  equally  divided, 
('sler.  J. A.,  and  Ferguson,  J.,  holding  it  to  be  a  lease;  llagarty,  C.J., 
and  IUirt»»n,  J. A.,  a  license.  The  8u])remc  Court  were  also  equally 
di\idcd.  Strong,  Fournier  and  Ciwynne,  J. J.,  holding  it  a  lease; 
Kitchie,  C.J.,  llcnry  and  Taschereau,  J.J.,  that  the  instrument  was 
not  a  l»a>e  but  a  mere  license.  The  instrument  was  an  indenture 
c\prc8s»(l  to  l)e  under  tlie  Sliort  Forms  of  Leases  Act,  describing  the 
parties  as  lessor  and  lessee  respectively,  and  wherein  the  granting 
I  art  was  as  follows:  **  Doth  give,  grant,  demise  and  lease  unto  the 
^aid  le-s  es  the  exclusive  right,  liberty  and  })rivilegc  of  entering  at 
Jill  times,  for  and  during  the  term  of  ten  years  from  the  first  ot 
,'aniiary,  1S79,  in  and  upon  (describing  the  land)  and  with  agents, 
labourers  and  teams  to  searcii  for,  dig,  excavate,  mine  and  carry 
away  ihe  iron  ores  in,  upon  or  under  the  said  premises  and  of  mak- 
ing all  necessary  roads.  Also  the  right,  liberty  and  privilege  to 
ere(  t  on  the  said  premises  the  buildings,  etc.,  and  to  deposit  on  the 
said  j*remises  all  refuse  material  taken  out  in  mining  the  said  ores." 
Th«  re  wjis  a  covenant  ])y  the  grantees  not  to  do  unnecessary  damage, 
imd  a  j)rovision  for  taking  away  the  erections  made  and  for  the  use 
of  timlter  on  the  premises,  and  such  use  of  tlic  surface  as  might  be 
needed. 

The  grantees  agreed  to  pay  25  cents  for  every  ton  of  ore  mined, 
in  qiiaiterly  payments  on  certain  fixed  days,  and  it  was  provided 
how  the  (piantity  should  be  ascertained.  It  was  also  agreed  that  the 
loyalty  .^hould  not  be  less  than  a  certain  sum  in  any  year.  The 
;:rant( cs  also  agreed  to  ])ay  all  taxes,  and  not  to  allow  intoxicating 
(liiiik-  to  Ix'  mnnufactured  on  the  premises,  nor  to  carry  on  any 
bn-iine-s  that  iniglit  l)e  deemed  a  nuisance.  There  were  provisions 
for  trrFiiinating  the  lease  before  the  expiration  of  the  term,  and  a 
coveiijint  by  the  lessor  for  (juiet  enjoyment. 

Sir  W.  J.  Kite  hie  (Mir)),  ''  I  think  it  is  no  lease  but  an  exclusive 
lic<  n-e  or  liberty  to  enter  on  the  premises  mentioned  in  the  instru- 
ment for  the  piirjiose  of  searching  for  and  severing  and  carrying  away 
the  iron  ores  in,  ujmn  or  under  the  said  premises.  The  intention  of 
th-  parties  must  be  collected  from  the  terms  of  the  instrument.  Tiie 
laegu.'jge  of  the  Statute  under  which  it  is  claimed  these  goods  are  not 
1  abh'  to  1  o  taken,  s  Anne.  c.  M,  is  as  follows:  *  No  goods  or  chat- 
tel-; whatsoever  lying  and  being  in  or  upon  any  messuage,  lands  or 
tenements  which  are  or  shall  be  leased  for  life  or  lives  for  term  of 
y.ais  at  will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
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execution/  And  in  the  second  clause,  which  applies  to  the  fraudu- 
lent removal  of  goods  different  words  are  used:  'Any  messuages, 
lands  or  tenements,  upon  the  demise  whereof  any  rents  are  or  shall 
he  reserved  or  made  payable.'  I  have  been  unable,  after  a  most  care- 
ful perusal  and  consideration  of  the  document  in  question,  to  dis 
cover  evidence  of  any  intent  of  the  parties  that  the  lands  in  question 
shall  be  leased  for  a  term  of  years.  .  .  .  Had  the  parties  in- 
tended that  there  should  be  a  demise  of  the  land  as  well  as  the 
riglit  to  enter,  search  for,  dig  and  work  it  might  have  been  done  in 
simple,  plain  language,  which  I  fail  to  see  in  this  deed.  There  is  a 
\ery  broad  distinction  between  a  privilege  to  search  for  and  obtain 
minerals  and  a  sole  and  exclusive  occupation  of  the  land  itself. 
Humphries  v.  Brogden  ^  very  clearly  shows  that  while  the  possession 
of  the  surface  and  the  mine  may  go  together,  the  two  may  be  sepa- 
rated, and  then  they  are  as  distinct  as  several  closes,  and  in  Keyse 
V.  Powell,^^  Lord  Campbell,  delivering  the  judgment  of  the  Court, 
said:  '  The  surface  and  the  minerals  may  be  dissevered  in  title,  and 
become  separate  tenements,  as  appears  abundantly  from  the  cases 
cited.^  "3 

Strong,  J.  (350),  "  The  issue  was  tried  before  Mr.  Justice  Pat- 
terson without  a  jury,  who  gave  judgment  for  the  appellants,  the 
execution  creditors,  holding  that  the  instrument  in  question  was  not 
a  lease  but  a  license.  This  judgment  was  reversed  by  the  Queen's 
Bench  Division,  and  that  decision  was  afterwards  affirmed  by  the 
Court  of  Appeal,  the  Judges  in  the  latter  Court  being  equally  divided 
in  opinion,  the  Chief  Justice  and  Mr.  Justice  Burton  adopting  the 
view  of  Mr.  Justice  Pattefson,  and  Mr.  Justice  Osier  and  Mr.  Justice 
Ferguson  agreeing  in  opinion  with  the  Queen's  Bench  Division.  The 
defendants  in  the  issue,  the  execution  creditors,  have  now  appealed 
to  this  Court.  After  some  hesitation  and  fluctuation  of  opinion  I 
have  come  to  the  conclusion  that  the  view  of  the  Queen's  Bench 
Division  and  of  the  learned  Judges  who  agreed  with  them  in  the 
Court  of  Appeal  was  correct,  and  that  the  appeal  must  be  dismissed. 
There  can  be  no  question  that  if  we  are  to  construe  this  indenture  as 
conferring  upon  the  lessees  an  exclusive  right  of  entry  upon  the  land- 
that  is,  a  right  to  enter  exclusive  of  the  grantor — that  is,  it  amounts  to 
a  demise  of  the  land  itself."     Koads  v.  Trumpington,*  Cheetham  v. 


M1850)  12  Q.  B.  739.  273;  Humphries  v.  Brogden,  (1850) 

"  (1853)  2  E.  &  B.  144.  12  Q.  B.  739. 

» Curtis  V.  Daniel,  (1808)  10  East,  "  (1870)  L.  R.  6  Q.  D.  56. 
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Williamson.*  (352).  **  As  there  is  a  real  ainl)i^niity  in  the  expressions 
u.«ie«l  the  deed  is  to  he  const rned  most  strongly  contra  proferentem^ 
that  is,  against  the  gnmtor." 

(35 1).  "There  is  a  plain  distinction  between  this  case  and  Doe 
d.  Ilanlev  v.  Wood,*  for  in  tliat  case  the  instrument  which  was  held 
to  Ik;  a  license  contained  no  words  of  demise,  like  those  we  find  in 
this  indenture,  of  the  exclusive  right  of  entry;  had  tliere  been  such 
words  tliere  can  he  little  doubt,  from  what  is  said  by  Lord  Tenter- 
den,  C.I.,  in  giving  the  judgment  of  the  Court,  that  the  decision 
would  have  been  dilTerent." 

Armour,  J.,  Seymour  v.  Lynch,"  bases  his  judgment  on  the 
canon  stated  in  P.ac<»n"s  Ah.  I^ease  K.  as  follows,  p.  476:  "Whatever 
words  are  snnitient  to  explain  the  intent  of  the  parties,  that  the  one 
shall  <livest  himself  of  the  ])ossession  and  the  other  come  into  it  for 
su(  h  a  d«t»rmiiuUe  time,  such  words,  whether  they  run  in  the  form 
of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient, 
and  will  in  construction  of  law  amount  to  a  lease  for  years  as  eifec- 
tually  as  if  the  most  ])roper  and  pertinent  words  had  been  made  use 
(.f  for  that  ])uri)ose." 

In  the  Court  of  Appeal,  llagarty,  C.J.O.,  says**  this  canon  of 
(onsiruction  is  of  undoubted  authority.  In  Doe  dem.  Ilanley  v. 
Wood,"  the  deed  there  in  (piestion  was  held  not  to  operate  as  a  de- 
mise of  the  metals  and  minerals  so  as  to  vest  in  the  lessee  a  legal 
estate  then-in  during  the  term,  upon  the  conditions  mentioned  in  the 
deed,  but  only  as  a  license  to  work  and  get  the  metals  and  minerals 
^^hi<h  might  i»o  foun<l  within  the  limits  described.  Doe  v.  Wood  is 
referred  to  by  JIagarty,  C.J.O.,  in  Seymour  v.  liynch,"*  as  the  most 
imp«)rtant  case  on  the  subject.  Blackburn,  J.,  points  out  in  Roads  v. 
Trunipington,'  that  in  Doe  d.  Ilanley  v.  Wood,  the  grantee  might, 
perha})s,  have  had  a  right  to  bring  ejectment  for  mines  within  the 
limits  of  Ins  workings.  The  distinction  between  lease  and  license  was 
also  considered  in  London  k  X.  W.  l?y.  Co.  v.  riuckmaster,^  Daniel 
v.  Graci*'.''  in  re  Stroud,*  and  in  Hurnsidc  v.  ^farcus."^ 

Distinction  Between  Grant  and  License.  As  to  the  distinction 
between  a  grant  and  a  license,  sec  Fitzgerald  v.  Kirbank,"  Ilolford 
v.  Hailev.'  and  Carr  v.  lUmson.® 


'  (1804)  4  East.   ir,9.  » (1875)  L.  R.  10  Q.  B.  444. 

•  (1S19)  2  R  &   Al.  724.  *  (1844)  6  Q.  B.  145. 
'  (18S5)  7  Ont.  ft.  476.  ♦(1849)  8  C.  B.  502. 

•  (1887)  14  App.  R.  742.  •  (1867)  17  U.  C.  C.  P.  430. 

•  (1819)  2  B.  &  Aid.  724.  «  (1897)  2  Ch.  96. 

'  (1SS7)  14  App.  R.  743.  '  (1849)  13  Q.  B.  426,  at  p.  446. 

'  (1870)  T,.  R.  6  Q.  B.  64.  » (1868)  U  R.  3  Ch.  Ap.  534. 
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Distinction  Between  License  and  Easement.  A  license  must 
also  be  distinguished  from  an  easement.  As  pointed  out  by  Lord 
Cairns,  L.J.,  in  Rangley  v.  Midland  Kailway  Co.:®  "  There  can  be  no 
such  thing  according  to  our  law,  or  according  to  the  civil  law,  as 
what  I  may  term  an  easement  in  gross."  And  at  p.  310:  "Every 
easement  has  its  origin  in  a  grant  expressed  or  implied.  .  .  .  There 
can  be  no  easement  properly  so  called  unless  there  be  both  a  servient 
and  a  dominant  tenement." 

The  distinction  is  also  illustrated  by  Eussell  v.  Harford,^*^  where 
A.  and  B.  were  tenants  under  the  same  landlord  of  adjoining  premises, 
and  A.  had  a  well  upon  his  premises,  from  which  B.'s  premises  were 
supplied  with  water  by  means  of  a  pipe.  It  was  held  that  B.  had  no 
easement  or  right  of  water,  but  merely  a  license  from  his  landlord 
during  his  tenancy. 

In  Chelsea  Waterworks  Co.  v.  Bowley,^  it  was  held  upon  the 
terms  of  a  particular  Statute  there  in  question  that  a  water  company, 
in  respect  of  their  right  to  lay  pipes  for  the  purpose  of  carrying  a 
stream  of  water  through  certain  lands,  had  no  interest  in  the  lands, 
but  only  an  easement  over  them. 

In  re  Benfield  and  Stevens,  Benfield  v.  Stevens,^  Street,  J., 
held  that  the  deed  there  in  question  was  a  mere  license  to  mine, 
not  conferring  an  exclusive  possession  of  the  property,  and 
a  mere  agreement  for  the  sale  and  purchase  of  the  ore 
when  mined;  and  that  the  first  mortgagee  had  no  right  of 
action  for  the  money  alleged  to  be  due  thereunder,  but, 
at  the  most,  only  a  claim  for  unliquidated  damages  for  the  wrongful 
removal  of  ore;  and  the  licensee  was  not  entitled  to  an  interpleader 
order. 

It  was  held  in  Hamilton  v.  Dunlop,^  that  where  the  owner  of 
lands  is  disposing  to  a  singular  successor  or  other  person,  if  he  re- 
serves the  "  liberty  of  working  the  coal "  in  those  lands,  he  must  be 
taken  to  have  reserved  the  estate  of  coal  with  which  he  stands  in- 
vested by  infeftment." 

The  House  of  Lords  refused  to  construe  the  words,  "  liberty  of 
working  the  coal,"  as  a  mere  license. 

In  Haigh  v.  Jaggar,*  the  effect  of  a  grant  to  A.,  B.  and  C,  and 
their  executors,  of  liberty  to  get  the  coal  under  particular  closes, 
till  all  the  coal  should  be  gotten,  was  considered. 


» (1868)  L.  R.  3  Ch,  Ap.  306,  at  p.  ^  (1851)  17  Q.  B.  358. 

311.  -  (1897)  17  O.  Pr.  R.  339. 

1°  (1866)  L.  R.  2  Eq.  507.  » (1885)  10  App.  Cas.  813. 

*  (1847)  16  M.  &  W.  525. 
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In  the  l^w  Moor  Co.  v.  The  Stanley  Coal  C'o.,'^  the  effect  of  a 
tlcetl  of  barpiin  and  sale  to  II.,  his  executors,  administrators,  and 
assigns  of  all  tho  i.kiI  and  minerals  lying  under  certain  closes  was 
discussed. 

When  License  Exclusive.  The  prima  facie  prcsum])tion  is 
against  a  mining  liii'iisi'  hcing  held  exclusive.  Vaughan  Williams, 
J.,  says  in  Sutliorhnid  v.  lleathcote,"  '*  Sometimes  it  has  been  said  that 
sudi  a  licenso  must  l)e  construed  as  non-exclusive  unless  it  is  ex- 
pri'sst'd  to  he  conclusive.  This  docs  not  seem  to  me  to  be  the  law. 
Tlie  lircnsf  luusi  lie  construed  like  any  otlier  document  according  to 
intt'iition." 

In  Sutherland  v.  llcathc<itc,'  a  reservation  of  full  and  free  lib- 
erty '•  to  get  the  coal  and  minerals  which  should  be  found  within 
certain  hind,  was  hehl  not  to  give  an  exclusive  right  to  work  them." 

Lindlcy,  L.J.,  j)oints  out  at  p.  485,  that  an  exclusive  right  can  no 
(lonht  \tv  grantcfl;  l)ut  sucli  a  right  cannot  be  inferred  from  language 
which  is  not  clear  and  ex))licit:  and  also  at  p.  485,  "  A  grant  in  fee  of 
lilM'rty  to  dig  ores  does  not  confer  on  the  grantee  an  exclusive  right 
to  dig  them,  even  if  the  grant  is  in  terms  without  any  interruption 
by  tlu'  grantor." 

When  not  Exclusive.  Licenses  were  held  not  exclusive  in  the 
following  cases:  In  re  Haven  (iold  ^Mining  Co.,*  Carr  v.  Benson," 
Newby  v.  Harrison,'**  Ross  v.  Fox,*  and     Sinnott  v.  Scoble.** 

What  Covenants  Run  With  License.  In  Martyn  v.  Wil- 
liams,- it  was  held  that  a  grant  to  the  defendant  of  a  license 
for  '^l  years,  to  dig,  etc.,  for  china  clay,  and  to  raise,  get,  and 
disp(»se  of  same  to  his  own  use,  gave  to  the  defendant  "an 
incorporeal  hereditament,  a  property  and  an  estate  capable  of  being 
inherited  by  the  heir,  and  assigned  to  a  j)urchaser  or  otherwise  con- 
veyed away.  It  is.  says  Martin,  15.,  in  truth  a  tenement  and  the  eon- 
vey.ince  of  the  land  to  the  plaintiff  during  the  existence  of  the  term 
in  the  incorjioreal  teiuMuent.  was  an  assignment  of  the  reversion  with- 
in the  Statute  .'?2  Henrv  VIII.  c.  lU.  It  would  follow  that  the 
rides  as  to  cf»venants  in  leases  running  with  the  land  arc  equally 
applicable  to  covenants  in  licenses  to  mines."? 


'  (187fi)  34  L.  T.  N.  S.  186.  •  (1868)  3  Ch.  Ap.  524. 

*  (1S91)  3  Ch.  517.  •"  (1861)  1  J.  &  H.  393. 
'  (IS92)  1  Ch.  475.  .  (1867)  13  Or.  Ch.  687. 

*  (18S1)  20  Ch.  DIv.  151.  per  Jcssel,  "  (1884)  11  S.  C.  R.  571. 
^'  *^  •  ^^^-  '  (1857)  1  H.  &  N. 
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As  to  what  covenants  run  with  the  license,  see  Lord  Portmore 
V.  Bunn,3  Norval  v.  Pascoe.* 

Where  A.  agreed  with  B.  to  take  a  lease  of  B.'s  iron  ore  at  N.  for 
forty  years  at  a  certain  rent,  and  B.  agreed  to  grant  the  lease,  it  was 
held  that  by  the  agreement  for  a  lease,  B.  took  not  a  mere  license, 
but  a  right  constituting  a  hereditament  within  the  Statute  11  Geo. 
II.  c.  10,  in  respect  of  which  A.  might  sue  him  for  use  and  occu- 
pation.^ 

Nature  of  Royalty.  In  ex  parte  Hankey  ®  is  frequently  cited 
as  authority  for  the  proposition  that  payments  agreed  to  be  made  in 
respect  of  a  license  are  in  the  nature  of  rent,  but  in  that  case  the  Vice- 
Chancellor  says  at  p.  251,  "  In  my  opinion  the  true  way  of  consider- 
ing it  is,  as  nothing  more  than  a  lease  for  a  year  to  P.  and  B.  with 
certain  privileges  annexed  to  it.  Then  considering  it  as  a  lease,  which 
it  was,  liecause  P.  and  B.  had  a  right  to  occupy  the  soil,  the  conse- 
quence is,  that  the  mortgagee,  from  the  time  he  gave  notice^  was 
entitled  to  the  rents." 

In  Ward  v.  Day,^  where  by  deed,  B.  granted  to  A.  a  license  to 
search  for  and  get  all  the  pyrites  which  might  be  found  in  a  certain 
part  of  a  manor,  for  21  years,  at  a  yearly  rent,  a  distress  for  arrears 
of  rent  was  treated  as  illegal.^ 

Eent  cannot  be  reserved  by  any  person  except  the  Crown,  out  of 
any  incorporeal  inheritance.^ 

Forfeiture.  In  Eoberts  v.  Davey,^^  the  plaintiff  had  granted  to 
defendant  a  license  to  dig  and  mine  for  ore,  subject  to  a  condition 
that  if  grantee  should  neglect  to  work  the  mines,  etc.,  then  and  from 
thenceforth  the  indenture  and  the  license  thereby  granted  should 
cease,  determine,  and  be  utterly  void. 

Littledale,  J.,  said  at  p.  671:  "  According  to  Doe  v.  Bancks,^  this 
instrument  was  liable  to  be  rendered  void  only  at  the  election  of  the 
grantor.  If  it  had  been  a  freehold  lease  of  land,  subject  to  a  condi- 
tion that  it  should  be  void  on  non-performance  of  covenants,  it 
would  have  been  necessary  for  the  lessor  to  avoid  it  by  entry;  or,  if 
that  were  impossible,  by  claim.  This  instrument  is  a  mere  license  to 
dig,  and  did  not  pass  the  land.  An  actual  entry,  therefore,  was  un- 
necessary to  avoid  it;  but  by  analogy  to  what  is  required  to  be  done 

'  (1823)  1  B.  &  C.  694.  « Hancock  v.  Austin,  (1863)  14  C. 

*  (1864)  34  L.  J.  N.  S.  Ch.  p.  82.  B.  N.  S.  634. 

''Jones  V.  Reynolds,   (1836)  4  A.  "> Co.  Litt.  47  a  ;  Knight's  Case,  5 

&  E.  805.  Rep.  54. 

«  (1829)  Mont.  &  M.  A.  247.  ^^  (1833)  4  B.  &  Ad.  664. 

'  (1863)  4  B.  &  S.  337.  '  (1821)  4  B.  &  Al.  401. 
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in  order  to  determine  a  freehold  leaisc    ...    it  suenis  to  follow  that 

lo  j)ut  an  end  to  this  license,  the  grantor  sliould  liave  given  notice 

of  his  intention  so  to  do."  ^ 

If  the  election  is  once  determined  it  is  determined  for  ever.*^ 
Section  13  of  H.  S.  ().  1897,  c.  170,  relating  to  the  forfeiture  of 

leases,  is  expressly  declared  not  to  extend  to  a  grant  or  license  for 

mining  |)urj)oses. 

The  provisions  of  the  Dominion  and  Provincial   Statutes,  and 

Kegulations  in  regard  to  mining  licenses  are  dealt  with  infra. 


'James  v 
Dlv.  652. 


Young.  (1884)  27  Ch. 


='  Clough  V.  London  &  N.  W. 
Railway  Co.,  (1871)  L.  R.  7  Exch. 
26,  p.  34. 
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LEASES. 

Formal  and  technical  words  are  not  necessary  to  create  a  lease. 

Whatever  words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession  and  the  other  come 
into  it  for  a  determinate  time,  such  words,  whether  they  run  in  the 
form  of  a  license,  covenant,  or  agreement,  are,  in  themselves,  suffi- 
cient, and  will  in  construction  of  law  amount  to  a  lease  for  years  as 
effectually  as  if  the  most  proper  and  pertinent  words  had  heen  made 
use  of  for  that  purpose.^ 

To  interpret  any  document  one  must  discover  the  expressed  inten- 
tion of  the  parties.  The  question,  however,  always  is,  what  is  the 
meaning  of  what  the  parties  have  said?  Not  what  did  the  parties 
mean  to  say? 

If  the  Court  sees  an  intention  clearly  and  distinctly  established 
by  an  instrument,  it  has  no  difficulty  in  carrying  that  intention  into 
effect,  subject,  of  course,  to  any  rules  of  law  that  may  be  applicable 
to  it,  but  only  qualified  to  that  extent.  "  It  must  be  constantly  borne  in 
mind  that  a  lease  of  mines  is  not  in  reality  a  lease  at  all  in  the  sense  in 
which  we  speak  of  an  agricultural  lease.  What  is  called  a  mineral 
lease  is  really,  when  properly  considered,  a  sale  out  and  out  of  a  por- 
tion of  the  land." 

In  Coltness  Iron  Co.  v.  Black,^  Lord  Blackburn,  in  referring  to 
the  above  quotation  from  Lord  Cairns'  judgment  in  Gowan  v.  Chris- 
tie,3  says:    "  I  think  this  is  a  perfectly  accurate  statement." 

R.  S.  0.  1897,  c.  170,  s.  3,  enacts  that  the  relation  of  landlord 
and  tenant  did  not  since  the  15th  day  of  April,  1895,  and  shall  not 
hereafter  depend  on  tenure,  and  a  reversion  or  remainder  in  the  les- 
sor shall  not  be  necessary  in  order  to  create  the  relation  of  landlord 
and  tenant,  or  to  make  applicable  the  incidents  by  law  belonging 

^  Bacon's  Ab.  Tit.  Lease  K.  « (1873)  L.  R.  2  H.  L.  Sc.  284. 

-  (1881)  6  App.  Cas.  335. 
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to  tliat  relation;  nor  shall  any  ajiriHMiu'nt  Ix'tweon  the  parties  be 
necessary  to  «;ive  a  huullord  tlio  ri«rht  of  distress. 

The  elTeet  and  eonsetpienees  of  this  le«rislation  liave  not,  as  yet, 
bien  judicially  declared. 

Parcels.  'I'l»e  lensc  should  Set  forth  the  boundaries  of  the  land 
demised,  or  of  the  minerals  «rranted. 

Whih'.  praetieally,  there  is  more  ditlieulty  in  fixing  a  boundary 
of  underground  minerals  than  of  the  surface,  the  same  principles 
which  ^Miide  the  Court  in  construing  words  of  description  in  an 
agreeujcnt  for  sale  or  demise  of  the  surface,  will  apply  when  dealing 
with  minends.* 

In  Lyh'  V.  Hichards,'  where,  in  a  lease  of  a  mine,  the  boundary 
line  was  (h  scribed  as  a  line  "drawn  from  J.  V/s  house  to  a  bound- 
htone,"  and  in  the  descrij)tion  of  the  j)arcels  it  was  said  "which  said 
|)remi.-es  are  particularly  described  by  the  map  on  the  back  of  the 
base,''  the  nuijority  of  the  House  of  Lords  held  that  the  Judge  was 
bound  to  look  to  the  map  as  forming  part  of  the  deed,  and  to  tell  the 
jury  that  the  line  was  to  be  drawn  as  marked  on  the  map.  Lord 
\Ve>tbury  dissented,  and  said  that  it  being  ascertained  that  the  house 
itself  was  in(  orrectly  laid  down  in  the  map,  there  was  a  latent  ambigu- 
ity which  was  to  be  determined  by  evidence,  and  was  not  dependent 
on  construction. 

In  Taylor  v.  Parry,"  it  was  held  that  the  words  of  the  demise 
were  not  tf)  be  controlled  or  restrained  by  a  maj)  attached  to  a  lease. 

Right  to  Work.  If  the  owner  of  land  in  which  there  is  a  mine 
of  minerals  makes  a  lease  of  the  land  (without  mentioning  mines) 
for  life  or  for  years,  the  lessee  may  work  such  mines  as  were  open 
at  tlie  date  of  the  lease  and  take  the  profits  thereof.  But  he  can  not 
work  any  new  mine  that  was  not  open  at  the  time  of  the  making  of 
the  lease.  If  there  be  open  mines,  and  tbe  owner  make  a  lease  of 
the  land  with  tlie  mines  therein,  this  shall  extend  to  the  open  mines 
and  not  to  any  hidden  mine;  but  if  there  be  no  open  mine,  and  the 
lease  i>  miid»>  of  land  together  with  all  mines  therein,  then  the  lessee 
may  dig  for  mines  and  enjoy  the  benefit  thereof.' 

That  this  must  be  .assumed  to  have  been  the  intention  of  the 
parties  is  stated  by  Kindersley,  V.C,  in  C'legg  v.  Rowland,"  to  be  the 
ground  of  the  law  thus  clearly  laid  down  by  Lord  Coke. 


♦Davis  V.  Shepherd.  (1866)  L.  R.  DavlB  v.  Shepherd,  (1866)  L.  R.  1 

1  Ch.  416.  Ch.  410;  McArthur  v.  Brown,  (1888) 

»  (1866)  L.  R.  1  E.  &  I.  222.  17  S.  C.  R.  61. 

•(1840)  1  Scott.  N.  R.  (576).  al&o  'Co.  Litt.  546. 

Brain  v.  Hnrri-s.  (1855)  10  Ex.  908;  •(1866)  L.  R.  2  Eq.  165. 
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In  Coppinger  v.  Gubbins,®  Sugden,  L.C.,  says  all  the  authorities 
establish  that  although  a  tenant  may  have  a  right  to  cut  and  sell  turf 
when  bog,  which  had  previously  been  cut  for  sale,  is  demised  as  bog, 
or  when  there  is  no  other  mode  of  enjoying  it;  yet  that  a  mere  demise 
of  bog  as  such  will  not  give  the  lessee  a  right  to  cut  and  sell  a  portion 
of  that  which  constitutes  the  land  itself,  particularly  when  the  demise 
is  of  the  bog  together  with  other  property. 

Even  a  mining  lease  should,  therefore,  contain  a  license  to  work 
tlie  mines,  whether  open  or  not,  and  a  grant  of  the  minerals  won. 

In  Dugdale  v.  Robertson,^"  it  was  held  that  the  mines  and  min- 
erals under  a  certain  parcel  of  lands  were  included  in  and  did  pass 
by  the  lease,  but  that  the  lessees  were  not  authorized  to  work  them 
or  to  search  for  any  coal  or  mineral  therein. 

In  Elias  v.  Snowdon,^  it  was  held  that  where  a  lease  of  a  quarry 
reserves  not  a  fixed  sum  by  way  of  rent,  but  a  share  of  the  profits  of 
Ihe  quarry,  it  is  to  be  treated  as  opened  for  the  purposes  of  com- 
merce. Lord  Selborne  says:^  "  If  a  mine  or  quarry  has  been  worked 
for  commercial  profit,  that  must  ordinarily  be  decisive  of  the  right  to 
continue  w'orking;  and,  on  the  other  hand,  if  minerals  have  been 
worked  or  used  for  some  definite  and  restricted  purpose  (e.g.,  for  the 
purpose  of  fuel  or  repair  to  some  particular  tenement),  that  would 
not  alone  give  any  such  right.  But  if  there  has  been  a  working  and 
use  of  minerals  not  limited  to  any  special  or  restricted  purpose,  I 
find  nothing  in  the  older  authorities  to  justify  the  introduction  of 
sale  as  a  necessary  criterion  of  the  difference  between  a  mine  and  a 
quarry  which  is  and  one  which  is  not  to  be  considered  open  in  a  legal 
sense.  Use  as  well  as  sah  is  a  perception  of  profit.  When  a  mine  or 
quarry  is  once  open  so  that  the  owner  of  an  estate  impeachable 
for  waste  may  work  it,  I  do  not  consider  that  the  sinking  a  new 
pit  in  the  same  vein  or  breaking  ground  in  a  new  place  on  the  same 
work  is  necessarily  the  opening  of  a  new  mine  or  a  new  quarry." 

In  Glasgow  v.  Hurlet,^  a  lease  of  alum  mines  gave  the  lessee  the 
right  to  obtain  alum  from  certain  coal  wastes.  A  subsequent  lease  of 
the  coal  mines  provided  that  nothing  thereby  granted  should  injure 
the  rights  of  the  parties  who  held  the  alum  mines.  The  coal  lessees 
could  not  thoroughly  work  the  coal  without  removing  the  pillars 
which  supported  the  roof,  but  by  doing  this  the  alum  would  be  ren- 
dered impossible  to  be  reached. 


« (1846)  3  J.  &  L.  410.  =  At  p   465. 

''  (1857)  3  K.  &  J.  699.  ^  (1850)  3  H.  L.  C.  25. 

'  (1879)  4  A.  C.  454. 
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It  was  held  that  the  coal  lessees  were  not  entitled  to  remove  the 
pillars. 

In  I^ncey  v.  Johnston,'  Ferguson,  V.C.,  granted  an  interim  in- 
junction ri'slrttining  the  lessee  of  a  small  j)lot  of  land  from  working 
an  oil  well  therein.  The  lease  was  gninted  in  consideration  of  $25, 
and  reservecl  only  a  nominal  rental.  The  only  covenants  by  the  lessee 
were  to  pay  rent  and  taxes,  and  the  lease  was  silent  as  to  the  right  to 
bore  for  oil  or  to  take  crude  oil  out  of  the  land,  but  it  was  conceded 
that  the  lessor  had  no  right  to  take  oil  out  of  the  land  during  the 
term. 

It  has  been  decided  that  the  lessor  of  coal  mines  docs  not  by  im- 
plication give  power  to  fell  trees  for  the  use  of  the  mines,  and  that 
ihc  rule  of  law  tliat  the  grant  of  a  thing  carries  all  things  without 
which  tlie  thing  granted  could  not  be  had,  is  to  be  understood  of 
tilings  iFicitlcnt  and  directly  necessary. 

In  the  case  of  Marl  of  Cardigan  v.  Armitage,'^  Bayley,  J.,  de- 
livering the  judgment  of  the  Court  of  Queen's  Bench,  said:  "The 
incidental  power  (to  the  right  to  dig  for  coals)  would  warrant 
nothing  beyond  what  was  strictly  necessary  for  the  convenient 
working  of  the  coals.  It  would  allow  of  no  use  of  the  sur- 
face, no  deposit  on  it  to  a  greater  extent  or  for  a  longer  duration 
than  should  be  necessary,  no  attendance  u])on  the  land  of  unneces- 
sary jiersons.  It  would  be  questionable  at  least  whether  it  would 
authnri/.r  a  deposit  on  the  land  for  the  purposes  of  sale,  and  whether 
it  would  justify  the  introduction  of  ])urchasers  to  view  the  coals." 
The  strictiuss  with  which  the  Court  of  Queen's  Bench  have  inti- 
mated that  implied  ])owers  incidental  to  mining  are  to  be  construed, 
>uggest  the  exjH'diency  of  ))owers  sufliciently  ample  being  expressed 
in  all  instruments  by  which  rights  of  mining  are  granted  or  reserved; 
and  it  srems  that  the  maxim  "'  crprcssum  facit  cessare  tacitum,^^  will 
be  apj)lied  with  great  caution  to  stipulations  in  such  instruments,  and 
with  a  disposition  to  regard  an  express  jmwer  to  do  some  particular 
thing,  rather  as  an  example  of  the  sort  of  things  permitted,  than 
as  an  ex<lu-ion  «»f  other  things.  To  give  a  stipulation  a  controlling 
l»ow««r,  th«'  intention  that  it  should  have  that  effect  must  be  very 
plain. 

The  Rent  reserved  in  a  mining  lease  usually  consists  of  a  dead 
rent,  sometimes  refj-rred  to  as  a  minimum  rent,  and  of  payments  pro- 
portioned to  the  quantity  of  mineral  mined,  called  royalties.  A  fixed 
rent  as  opposed  to  a  rent  varying  with  the  j)rorits  is  sometimes  called 

Ml  SSI)  29  Or.  67.  *' Supra. 
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a  sleeping  rent.*  The  rent  must  be  certain  or  capable  of  being  re- 
duced to  a  certainty.  Lord  Hatherly  points  out  in  Jegon  v.  Vivian,* 
that  where  a  lessee  agrees  to  pay  a  dead  rent,  he  must  pay  it  whether 
he  works  the  mine  or  not.  This  is  well  illustrated  in  the  case  of  Pal- 
mer V.  Wallbridge,®  a  case  of  a  lease  of  mining  lands  in  which 
the  redendum  was  as  follows:  Yielding  and  paying  therefor  unto  the 
party  of  the  first  part  one  dollar  per  gross  ton  of  2,240  pounds  of  the 
iron  stone  or  ore  for  every  ton  mined  and  raised  from  the  said  lands 
and  mine,  payable  quarterly  on  the  first  days  of  March,  June,  Sep- 
tember and  December  in  each  year.  The  lease  also  contained  the 
following  covenants  by  the  lessees.  Covenant  to  dig  up  and  mine  and 
carry  away  each  and  every  year  during  said  term  a  quantity  of  not  less 
than  2,000  tons  of  such  stone  or  iron  ore  for  the  first  year,  and  a 
quantity  of  not  less  than  5,000  tons  a  year  in  every  subsequent  year 
of  the  said  term,  and  that  they  will  pay  quarterly  the  sum  of  $1  per 
ton  as  aforesaid  for  the  quantity  agreed  to  be  taken  during  each  year 
for  the  term  aforesaid,  and  a  covenant  by  the  lessees  to  pay  the 
said  quarterly  rent  or  royalty  in  each  year  if  the  same  shall  then 
exceed  the  quantity  actually  taken,  the  excess  shall  be  applied  towards 
the  payment  of  the  first  quarter  thereafter  in  which  more  than  the 
said  quantity  shall  be  taken,  and  to  protect  such  openings  as 
they  shall  make  so  as  to  insure  the  same  against  accident,  and  to 
indemnify  the  party  of  the  first  part  in  the  event  of  the  same  hap- 
pening, and  against  all  costs  of  prosecution  and  defence  thereof. 
There  was  a  provision  that  the  lessor  should  be  at  liberty  to  termi- 
nate the  lease  in  case  of  non-payment  for  a  certain  period,  and  if  the 
iron  ore  or  iron  stone  shiftuld  be  exhausted  and  not  to  be  found  or 
obtained  by  proper  and  reasonable  effort  in  paying  quantities,  then 
the  lessees  should  be  at  liberty  to  determine  the  lease. 

It  was  held,  affirming  the  judgment  of  the  Court  of  Appeal  for 
Ontario,  Eitchie,  C.J.,  and  Fournier,  J.,  dissenting,  that  the  lease 
contained  an  absolute  covenant  by  the  lessee  to  pay  the  rent  in  any 
event,  and  not  having  terminated  the  lease  under  the  above  proviso, 
he  was  not  relieved  from  such  payment  in  consequence  of  ore  not 
being  found  in  paying  quantities. 

Strong,  J.,  says:  ^  "  If  the  lessees  had  merely  covenanted  to  dig 
up  2,000  tons  of  ore  during  the  first  year  and  5,000  in  every  subse- 

*  Wheatley        v.        Westminster  =  (1871)  L.  R.  6  Ch.  757. 

Brymbo  Coal  Co.,  1869,  L.  R.  9  Eq.  « (1888)  15  S.  C.  R.  650. 

538.  ■>  At  p.  659. 
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iinvni  vtar  m  iiw  lorm,  iiii>  ia>f  would  Imvo  been  iiiulistinguishable 
fnmi  Cliffcjril  v.  Watts,"  but  it  will  be  observed  liiat  llie  covenunt  is 
not  so  restrietetl,  for  after  tbe  a'^reenient  to  dig  tlie  stij)ulated  quan- 
tity, we  linil  eXJ>re^^ed  in  absolute  tenus,  the  following  additional 
agreement  "  ami  that  they  will  j)ay  quarterly  the  sum  of  one  dollar 
|M'r  ton  as  afore.siid  for  the  (juantity  agreed  to  be  taken  during  each 
yuir  for  thf  tiTiii  aforesaid,'  thus  making  the  lessees  liable  to  pay  a  sum 
eiiuivah'Mi  to  iJM'  amount  of  the  tonnage  on  the  prescribed  quantity  of 
ore  at  the  >tij»ulated  rate,  whether  it  should  be  taken  or  not.  And 
thru,  as  though  it  had  bi'en  intended  to  remove  any  i)0ssible  ambi- 
guity whith  might  l»e  supposed  to  arise  upon  the  words,  'agreed  to 
!»«•  raken.'  we  tind  the  following  covenant  coming  immediately  after 
that  just  stated: — '  And  the  said  j)arties  of  the  second  part  covenant 
and  agree  to  an«l  with  the  party  of  the  lirst  part,  that  they  will  pay 
th»'  -aid  quarterly  rent  or  royalty  in  each  year,  and  if  the  same  shall 
thru  excerd  the  quantity  actually  taken,  such  excess  shall  be  applied 
toward  paynuMit  of  tiie  lirst  (piarter  thereafter  in  which  more  than 
lh«'  said  quantity  shall  be  taken';  a  covenant,  wdiich,  beyond  all 
doul»t  •>r  qufsii«tn.  contains  an  absolute  undertaking  to  pay  the  rent 
or  royalty  in  each  year  without  reference  to  the  (juantity  of  ore 
artually  rxtracted.  'i'his  provision  conspicuously  and  decisively  dis- 
tinguishes this  case  fron»  Lord  Clifford  v.  AVatts,  where  Willes,  J.,  at 
j>agr  *>n;{,  exj)ressly  remarks  on  there  lacing  no  covenant  '  to  pay  the 
stipnlatrd  tonnage  as  if  the  clay  had  been  raised'  in  such  way  as 
charly  lo  imply  that  if  there  had  been  such  a  covenant  similar  to 
that  now  lu'fore  us  it  would  have  amounted  to  a  covenant  to  pay  a 
dead  n-nt  .  .  .  («!«il).  Tlien  this  still  leaves  the  covenant  to  pay 
for  ihr  stipulated  quantities,  an  ai)solule  covenant  equivalent  to  one 
for  the  i»aymcnt  of  a  dead  rent." 

"The  only  othrr  |)rovisi(m  of  the  lease  which  can  have  any  bear- 
ing on  tlii-  (|M»>tion  is  that  which  enables  the  lessees  to  avoid  the 
l.a-r  if  ihr  iron  ore  should  l»e  exhausted.  .  .  .  Taking  the  covenants 
already  ( on>id.rr.|  t*.  he  as  I  hold  they  are,  absolute  covenants  for  the 
pay  III. nt  of  a  di  ad  rent  during  each  and  every  year  of  the  term  of  ten 
vrar?.,  this  j»o\\.r  given  to  the  lessees  to  determine  the  lease  at  their 
option  in  the  .vent  r»f  the  failure  of  the  iron  ore,  ...  so  far  from  in- 
tlueneiji;:  th«>  eonvtruc  tion  in  such  a  way  as  to  reduce  the  clear,  abso- 
lute t«rm-  of  the  prejerjinif  covenants,  has  )>recisely  the  opposite  ten- 
•lency.  since  it  .-hf»ws  that  the  case  which  has  actually  hapi)ened  was 
in  tiie  conti'Ufj.lation  r.f  the  parties,  and  was  provided  for  by  the  in- 

^  mstm)  I,.  H.  :>  r.  p.  :,:?. 
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trodiiction  into  the  lease  of  this  important  proviso,  enabling  the 
lessees  to  relieve  themselves  from  liability  by  putting  an  end  to  the 
term/' 

Gwynne,  J.**  "  The  case  of  Bridges  v.  Potts,'-*^  is  the  nearest 
case  to  the  present,  and  in  my  opinion  the  present  case  comes 
within  it.  There  the  royalty  agreed  upon  was  a  stated  sum 
per  ton,  etc.  .  .  .  Xow,  a  minimum  fixed  rent,  payable  either  by 
the  year  or  the  quarter,  may  be  reserved,  and  made  payable  absolutely 
without  the  use  of  the  words  "  minimum  rent,"  which  were  the 
words  used  in  Bridges  v.  Potts.  .  .  .  Rent  so  reserved  is  clearly,  in  my 
opinion,  a  minimum  fixed  rent  payable  quarterly,  whether  any  ore 
may  have  been  raised  or  not.  The  covenant  to  pay  it  is  as  much  an 
absolute  and  unqualified  covenant  as  was  the  covenant  in  Jervis  v. 
Tomkinson,^"  and  the  quarterly  payments  are  as  much  a  deter- 
mined rent  absolutely  payable  so  long  as  the  term  shall  endure,  which 
the  lessees  can  themselves  determine,  as  was  the  rent  in  the  Marquis 
of  Bute  V.  Thompson,^  or  that  reserved  in  Bishop  v.  Goodwin.^  The 
lease  does  not  operate  by  way  of  a  warranty  by  the  lessor  that  there 
is  to  be  found  iron  ore  in  the  demised  premises  which  can  be  worked 
profitably,  or  at  all;  ^  and  in  Gowan  v.  Christie,*  Lord  Cairns  says, 
that  the  instruments  which  are  called  mineral  leases,  ^  when  properly 
considered,  are  sales  out  and  out  of  a  portion  of  the  land.'  He  says 
it  is  liberty  given  to  a  particular  individual  for  a  specific  length  of 
time  to  go  into  and  under  the  land,  and  to  get  certain  things  there 
if  they  can  find  them  and  to  take  them  away  just  as  if  he  had  bought 
so  much  of  the  soil.  ^  There  is  no  room  here  for  the  application  of 
the  doctrine  of  total  faili?re  of  consideration;  it  was,  in  fact,  upon 
the  faith  of  and  in  consideration  of  the  lessees'  covenant  to  pay  the 
rent  at  the  times  and  in  the  amounts  in  the  covenant  stated  thai  the 
lessor  granted  to  them  the  exclusive  possession  of  the  demised  premi- 
ses, etc." 

Whether  the  minerals  can  be  got  easily  or  with  difficulty, 
or  even  whether  they  exist  or  not  is  immaterial  where  there  is  an  ab- 
solute unqualified  covenant  to  pay  rent.^ 

In  Foley  v.  Addenbrooke,^  there  was  a  covenant  to  raise  a  certain 
quantity  of  mineral,  and  pay  certain  royalties  upon  it,  or  else  pay  a 


»  p.  667.  *  (1873)  L.  R.  2  Sc.  App.  273. 

"  Supra.  5  p.  669. 

^•^  (1856)  1  H.  &  N.  195.  "  Jervis   v.    Tomkinson,    (1856)  1 

M1844)  13  M.  &  W.  487.  H.   &  N.   208;  Marquis  of  Bute  v. 

=  (1845)  14  M.  &  W.  260.  Thompstm,  (1844)  13  M.  &  W.  487. 

^Jefferys  v.    Fairs,   (1876)   4   Ch.  M1844)  33  M.  &  W.  174. 
D.  448. 
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certain  fixed  quarterly  rent  to  the  landlords.  It  was  held  that  if  the 
le!Ji>ee  paid  the  fixed  rent  he  was  only  liable  for  nominal  damages  for 
breach  of  the  covenant  to  work.' 

'*  Hents  antl  profits  "  ineliide  royalties  imyal>le  under  a  lease  of  a 
stone  quarry.' 

Where  the  tenant  continues  in  possession  after  the  expiration  of 
his  teruj,  the  terms  of  the  holding  are  considered  to  be  the  original 
ones.*' 

Distress.  In  re  IJoundwood  Colliery  Co.,  Lee  v.  R.  C.  Co.,®  it 
was  htltl  that  the  j)ower  to  distrain  for  rent  in  arrears  not  only  upon 
chattels  behuiping  to  the  lessees  on  the  demised  premises,  but  also 
upon  chattels  belonging  to  the  lessees  in  or  about  "any  adjoining  or 
neighboring  collieries,"  reserved  in  a  mining  lease  to  the  lessor,  did 
not  constitute  the  mining  lease  a  bill  of  sale  witliin  "The  Bills  of 
Sale  Act,  1878." 

An  express  ])ower  contained  in  a  mining  lease  to  distrain  on 
lands  not  included  in  the  demise  is  valid  as  against  assignees  with 
notiee."^ 

Siniihirly  tlie  right  of  distress  for  rent  of  whatever  kind  may  be 
taken  away  or  suspended  by  an  express  or  implied  agreement  not  to 
<listrain.* 

Covenants.  In  Strelley  V.  Pearson,^*  it  was  held  that  a  provi- 
.xion  tliat  ilu'  les.^ee  shall  be  entitled  to  determine  the  lease  when 
the  mine  is  incapable  of  being  worked  at  a  i)rofit  is  not  a  "usual" 
<laus('  in  a  lease  of  a  colliery. 

In  Davis  v.  Trebarne,-  Lord  Watson  says:  "  Where  a  proprietor 
of  ih«'  surface  and  the  subjacent  strata  grants  a  lease  of  the  whole  or 
part  of  his  minerals  to  a  tenant  I  think  it  is  an  imjdied  term  of  that 
<'ontnut  that  sui)i)ort  shall  be  given  in  the  course  of  the  working  to 
thr  surface  of  the  land.  If  it  is  not  intended  that  that  right  shovdd 
Uv  resrrvrd  the  |»arties  nnist  nuike  it  very  clear  upon  the  face  of  their 
contract:  in  otluT  words,  they  must  exj)ress  their  intention  so  clearly 
ns  to  ena))b'  a  Court  to  say  that  such  intention  is  plain.  I  think  that 
rub-  was  laid  cb.wn  by  the  late  Lord  Justice  Mellish  in  the  case  of 


'MHlora  V.  Dovonshlro.  (1852)  16 
H«'nv.  2.')2;  .Ti-rTfrya  v.  Falr«.  (1876) 
4  Ch.  niv.  448. 

'  T^pplnKton  v.  Frooman.  (1891) 
40  W.  R.  .348:  afflrnifd  66  I..  T  N 
a.  .357. 

"  .lonpR  V.  Sheara.  (1840)  4  A.  & 
E.    8.'{7. 


•(1897)  1  Ch.  373. 

'"  Daniel  v.  Stepney.  (1874)  L.  R. 
9  Exch.  185,  reversing  S.  C.  L.  R.  7 
Exch.  327. 

'  Wallace  v.  Frnser,  (1878)  2  S.  C. 
R.  522. 

"  (1880)   15  Ch.   Div.  113. 

'  (1881)  6  App.  Cas.  469. 
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Hext  V.  Gill,  and  I  quite  agree  with  that  ruling.  It  may  be  done  in 
express  terms;  but,  of  course,  it  is  not  necessary  that  express  lan- 
guage be  used;  for  it  may  appear  by  a  plain  implication  from  other 
clauses  of  the  deed,  as  in  the  case  of  Taylor  v.  Shafto,  where  an  obli- 
gation was  laid  on  the  tenant  to  perform  certain  acts  which  were 
plainly  inconsistent  with  supporting  the  surface." 

The  House  of  Lords  held  there  was  nothing  in  the  documents 
there  in  question  to  take  away  the  right  of  support .^ 

In  Smith  v.  Darby,*  it  was  held  that  the  lease  there  in  question 
gave  the  lessees  of  the  mines  the  right  to  work  so  as  to  take  away  the 
support  from  the  surface,  making  such  compensation  as  was  therein 
provided. 

Mellor,  J.,  says:^  "The  man  who  grants  the  minerals  and  re- 
serves the  surface  is  entitled  to  make  any  l)argain  that  he  likes." 

As  to  the  construction  of  covenants  in  a  mining  lease,  see  James 
V.  Cochrane.'' 

In  Pell  V.  Shearman,''^  the  defendants  covenanted  with  the  plain- 
tiff that  if  he  would  surrender  to  his  lessor  a  certain  lease  they  would 
within  two  years  or  within  such  period  as  should  be  agreed  in  a  new 
lease,  which  the  lessor  had  agreed  to  grant  to  them,  sink  upon  the 
demised  premises  a  pit  to  the  depth  of  130  yards  in  search  of  coal, 
and  in  case  a  marketable  vein  of  coal  should  be  reached,  pay  to  the 
plaintiff  £2,500.  The  plaintiff  having  sued  the  defendants  for  a 
breach  of  the  covenant  gave  evidence  to  show  that  if  the  defendants 
had  sunk  the  pit  marketable  coal  might  have  been  found,  and  the 
jury  assessed  the  damages  at  £2,500. 

On  motion  to  reduce  tlfe  damages  to  a  nominal  amount  Alderson, 
B.,^  said:  The  plaintiff  has  lost  the  advantage  of  having  a  pit 
sunk  to  the  depth  of  130  yards  at  the  cost  of  the  defendants;  he  has 
also  lost  a  chance,  amounting  to  a  certainty,  of  finding  marketable 
coal;  he  is,  therefore,  entitled  to  recover  either  the  amount  which  the 
defendants  would  have  expended  in  sinking  the  pits  or  the  amount 
which  would  have  become  payable  if  marketable  coal  had  been  found. 
That  was  a  question  for  the  jury,  and  I  think  the  finding  was  quite 
right. 

The  Duke  of  Beaufort  v.  Bates.^^  Coal  and  iron  works  were  de- 
mised, together  with  lands  and  mines  under  other  lands  not  included 


"  See  also  Smart  v.  Morton,  (1855)  « (1853)  8  Exch.  556. 

5  E.  &  B.  30.  -  (1855)  10  Exch.  766. 

*  (1872)  L.  R.  7  Q.  B.  716.  » P.  771. 

'  P-  726.  SI  (1862)  3  De  G.  F.  &  J.  381. 
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in  the  domisc,  with  lilxjrty  to  th€»  U'ssees  to  make  and  use  roads  and 
ways  over  any  of  the  lan«ls,  and  to  do  all  sirIi  other  acts  upon  the 
lands  as  should  he  neeessary  for  the  i>ur|H)se  of  the  works,  and  the 
K>sees  eovenanleil  to  uphold  and  keep  in  good  repair  the  furnaces 
and  other  works,  houses  and  other  huildings  then  standing  and  which 
during  the  term  sh(»uld  he  erected  and  huilt  on  the  demised  lands, 
and  all  other  <lemised  premises,  and  at  the  expiration  of  the  term  to 
ileliver  up  ilu'  itrojjerty  "and  all  ways  and  roads  in,  uj)on  or  under 
till'  wime  land  *'  in  such  good  order  that  the  works  might  he  continued 
hy  the  lessor. 

It  was  held,  tl\at  this  covenant  did  not  extend  to  trams  fastened 
to  sleepers  not  atlixed  to  the  freehold  which  the  tenant  had  placed 
upon  the  roads  for  the  purpose  of  using  them  as  tramways,  and  that 
the  landlonl  therefore  was  not  entitled  to  an  injunction  to  restrain 
tlie  tenant  from  disj)osing  of  them  during  the  term.'^ 

In  Hodgson  V.  Moulson,'-  it  was  held  that  where,  in  a 
mining  lease,  ijic  lessees  covenanted  that  they  would  work  in 
a  workinanlike  manner  and  leave  pillars  of  stone  of  suHicient 
strength  to  support  the  roofs  of  the  mine,  and  get  the  stone  in 
the  hest  and  usual  way,  they  were  lia])le  to  the  reversioner  for  damage 
done  to  tlu'  surface  of  the  land  hy  its  cracking  and  suhsiding  for 
want  of  sutVuieiit  j)illars  ])eing  left  to  supi)ort  the  roofs  of  the  mines, 
though  they  might  have  worked  the  mines  in  the  usual  and  work- 
nianlike  numner. 

In  Conlin  v.  Mlmer''  a  mining  lease  for  !)!)  years  contained 
provisions  mahling  the  lessor  to  <U'nuind  at  his  option  a  royalty  upon 
the  proceeds  of  the  mine,  or  $1,000  in  lieu  of  such  royalty,  and  the 
les-of  hati  not  exercised  such  option,  and  it  was  held  that  the  lessee 
was  a  jMirchaser  for  value,  and  that  a  jirior  voluntary  conveyance  was 
void  jigainst  him. 

In  Cartwright  v.  I'orman,"  a  mining  lease  contained  a  covenant 
hy  the  lessees  to  deliver  to  the  lessors  a  certain  quantity  of  coal  at 
the  pit's  mouth,  and  also  a  ]>roviso  that,  if  the  minerals  should  he 
fully  iu)i\  fairly  g..tten  hefore  the  exi)iration  of  the  term,  the  lessees 
nnghl  det«'r?MiiH'  it  on  giving  twelve  months'  notice. 

The  covenant  was  held  to  he  ahsolute,  suhject  to  there  hcing  coal 
in  the  pjt.  and  that  it  was  no  answer  to  a  declaration  for  hrcach  of 
the  covenant  to  say  that  the  coal  could  not  he  ])ractically  worked 
withoiit  costing  more  than  it  was  worth. 


Also    8P€»    Tumor    v.  r:impron. 
•  tlSfi.-;)  IS  C.  n.  N.  S.  .'?32. 


(1869)  16  Or.  541. 
(1866)  7  B.  &  S.  243. 
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It  would  be  an  answer  to  such  an  action  if  the  covenants  were 
impossible  of  performance  at  the  time  they  were  entered  into,  but  not 
if  they  subsequently  became  impossible.^*' 

In  re  Bidder  v.  North  Staffordshire  Railway  Co./  where  by  a 
lease  of  mines,  the  lessees  were  authorized  to  take  and  use  "  full  and 
sufficient  rail  and  other  ways,  paths  and  passages  to  and  for  the  said 
lessees  and  their  agents,  servants  and  workmen  or  others  to  carry 
away  all  or  any  of  the  coal,  etc.,  the  produce  of  the  mines  thereby 
demised,  or  any  other  mines." 

It  was  held  that  the  lessees  by  virtue  of  this  clause  might  lay 
down  a  railroad  for  the  carriage  of  coals  raised  by  them  from  the  2)its 
of  adjoining  collieries  worked  by  them,  and  that  they  were  not  re- 
stricted to  using  the  railway  for  the  carriage  of  coals  raised  by  or 
through  the  pits  of  the  mines  demised  to  them  by  the  above-men- 
tioned lease. 

A  coal  seam  is  "  won  "  when  it  is  put  in  a  state  in  which  con- 
tinuous working  can  go  forward  in  the  ordinary  way.^ 

In  Elliot  V.  Rokeby,^  the  House  of  Lords  held,  reversing  the 
Court  of  Appeal,  that  the  deed  there  in  question  must  be  read 
separatim  as  to  the  winning  of  each  seam  of  coal. 

In  Jegon  v.  Vivian,"^  the  lease  contained  a  covenant  to  work  the 
mines  in  a  proper  and  workmanlike  manner. 

It  was  held  that  working  by  instroke  was  not  a  breach  of  this 
covenant,  and  also  that  under  the  terms  of  the  lease  the  lessees  were 
not  liable  to  damages  for  not  working  the  coal  continuously. 

In  Lewis  v.  Fothergill,^  Lord  Hatherly  points  out  that  the  ques- 
tion of  instroke  always  has.  relation  to  the  q;uestion  of  breaking  the 
barrier. 

In  Kinsman  v.  Jackson,^  Jessel,  M.E.,  dissents  from  the  obser- 
vations of  Malins,  V.C,  in  that  case.  The  case  there  was  upon  a  de- 
mise of  a  license  to  dig,  work  and  search'  for  china  clay  and  china 
stone  within,  under  and  throughout  a  certain  parcel  of  land.  The 
lease  contained  a  covenant  that  the  lessee  would,  during  the  term, 
work  the  said  limits  for  china  clay  and  china  stone  in  the  most 
proper  and  effectual  manner  with  a  reasonable  number  of  able-bodied 
men  and  assistants,  kept  employed  on  the  said  works  at  all  reasonable 
usual  working  times,  so  that  the  china  clay  and  china  stone  to  be 


>»  Clifford  V.  Watts,  (1870)  L.  R.  5  '  (1882)  7  App.  Cas.  43. 

C    P.  586.  *  (1871)  L.  R.  6  Ch.  742. 

^  (1878)  4  Q.  B.  D.  412.  ^  (1869)  L.  R.  5'  Ch.  109. 

^  Per  Lord  Hatherly  in  Lewis  v.  « (1880)  42  L.  T.  N.  S.  80. 
Fothergill,  (1869)  L.  R.  5  Ch.  111. 
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there  found  may  be  raised,  washed  and  made  merchantable  as  speedily 
Us  practicable. 

Jessel,  M.K.,  decided  tliat  there  was  a  l)rcacli  of  this  covenant 
if  the  lessi'c  havint;  raised  a  quantity  of  china  clay  from  the  works, 
then  takes  his  men  «»ir  from  the  raising,  and  emi)loys  them  in  making 
it  merclumtable  f«)r  a  long  period. 

His  refused  of  an  interim  injunction  against  the  landlord,  who 
had  lakrn  posst's<ion,  was  atlirmed  l)y  the  Court  of  Appeal/ 

In  Sharp  v.  Wriglit,"  Homilly,  M.K.,  held  that  on  the  construc- 
tion of  an  agreement  for  a  coal  lease  for  21  years  the  only  rent  re- 
ser\ed  iH'ing  (h'pendent  on  the  quantity  of  ore  raised,  and  being  made 
payaldi'  (juarterly,  that  the  lessee  was  bound  to  commence  working 
imnx'dialely  and  jiroceed  continuously. 

In  Jegon  v.  \'ivian,"  however.  Lord  llatherly  says  if  the  parties 
iiu'an  the  lessee  to  work  continuously  they  ought  to  say  so. 

If  llie  lessors  desire  to  secure  the  working  of  their  mines  be- 
yond the  amount  of  the  sleeping  rent  they  must  in  the  lease  insert 
covenants  wliiih  throw  that  obligation  on  the  lessees,  and  in  the 
jdiM-nce  of  sucii  stipulation  there  is  no  obligation  on  the  lessee  to  do 
anythiuL'  mon-  than  to  jmy  the  sleeping  rent.*'' 

Qlliet  Enjoyment.  The  ordinary  covenant  for  quiet  enjoyment 
is  broken  wjure  tiuTc  is  any  legal  ])roceeding  interfering  with  the 
title  or  possession  of  the  demised  land  or  minerals. 

The  interruption  contemplated  l)y  the  covenant  need  not  neces- 
s^arily  be  an  interference  with  the  title,  but  may  extend  to  an  interfer- 
eiue  with  the  enjoynu-nt.  In  every  case  it  is  a  (piestion  of  fact 
whether  the  (piiet  enjonnent  of  the  land  has  or  has  not  been  inter- 
ruj'ted,  nnd  where  the  ordinary  and  lawful  enjoyment  of  the  demised 
land  is  substantially  interfered  with  by  the  acts  of  the  lessor  or  those 
lawfully  ( laiming  under  them,  the  covenant  is  broken,  though  neither 
the  title  In  tho  land  nor  the  jmssession  of  the  land  may  be  otherwise 
afTected.' 

The  covtnant.  however,  is  not  an  absolute  warranty  for  quiet  en- 
joymrnt.  n^  shewn  in  Dennett  v.  Atherton,^  where  the  Exchequer 
Chandjor  held  that  a  covenant  for  quiet  enjoyment  did  not  imply  a 


'  (tSRO)  42  L.  T.  N.  S.  5r>8.  '  Sanderson  v.  Mayor  of  Berwick, 

•  1M60)  28  neav.  l.'^^O.  (1884)  13  Q.  R.  D.  547,  per  Fry,  J.. 

•(1871)  L.  R.  6  Ch.  757.  561. 

'^  Wh*«atl«>y        V.        \Ve»tin1nRtor  '(1872)  L.  R.  7  Q.  B.  ?16. 
nr>mbo   Ciwnl    Co..    (18fi9)    L.    R.    9 
Kq.  r.n3. 
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warranty  that  the  land  was  capable  of  being  used  for  any  purpose  not 
expressly  excluded  by  the  lease.^ 

In  Shaw  v.  Stenton/  the  lessor  after  making  a  lease  of  a  coal 
mine  excavated  a  quarry  of  iron  stone  lying  under  some  of  the  closes 
under  which  the  demised  coal  mine  was  situated,  but  above  that  mine; 
and  made  holes  from  the  strata  of  iron  stone  into  the  demised  mine, 
thereby  causing  quantities  of  water  to  percolate  into  the  demised 
mine;  the  lessor  also  by  excavating  the  quarry  caused  parts  of  the 
roof  of  the  demised  minq.  to  fall  in.  The  result  was  that  the  demised 
mine  became  flooded  and  the  working  of  the  coal  rendered  impracti- 
cable. 

It  was  decided  that  though  the  lessor  had  a  right  to  excavate  the 
quarry,  yet,  as  the  excavation  had  caused  an  interruption  of  the 
lessee's  occupation  of  the  demised  mine,  the  lessor  was  liable  for  a 
breach  of  his  covenant  for  quiet  enjoyment. 

Watson,  B.,  said:'^  "It  is  not  necessary  that  the  covenantor 
should  commit  an  act  of  interruption  upon  the  demised  premises." 

In  Harrison  v.  Muncaster,*^  M.  leased  to  P.  a  mine  for  the  purpose 
of  being  worked  as  an  iron  mine,  and  subsequently  leased  to  H.  an 
adjoining  mine  for  the  same  purpose,  the  lease  containing  a  covenant 
for  quiet  enjoyment. 

P.,  while  properly  working  his  mine  under  the  terms  of  his  lease, 
struck  a  "feeder,"  with  the  result  that  a  large  body  of  water,  the 
existence  of  which  was  not  known,  flooded  the  P.  mine,  which  lay  to 
the  dip  of  the  H.  mine,  and  rising  in  the  levels  found  its  way  into 
the  H.  mine,  which  was  on  a  higher  level,  causing  damage,  and  M. 
was  held  not  liable. 

Bowen,  L.J.,  said:^  "It  seems  to  me  that  an  interruption  un- 
der such  a  covenant  is  not  caused  by  the  lessor  or  by  those  claiming 
under  him  unless  it  is  either  a  direct  act  of  interruption,  or  unless  it 
is  some  act  of  which  it  either  was  foreseen,  or  ought  by  reasonable 
care  to  have  been  foreseen,  that  the  consequence  in  the  particular 
case  would  be  an  interruption." 

The  above  observations  are  applicable  to  a  mining  lease  made  in 
pursuance  of  the  Act  respecting  Short  Forms  of  Leases.^ 

In  Spoor  V.  Green,"  the  facts  were  that  in  1844  the  defendant 
was  party  to  a  21  years'  lease  of  coal  mines,  which  gave  certain  powers 


=>  Harrison  v.  Muncaster,  (1891)  2           « (1841)  2  Q.  B.  C80. 

Q.  B.  689.  •  At  p.  689. 

*  (1858)  2  H.  &  N.  858.  « R.  S.  O.  (1897)  Ch.  125. 

'  At  p.  866.  "  (1874)  L.  R.  9  Exch.  99. 
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oviT  the  siirfiue  iiui«lfnlal  t«>  \\\v  workin*:  of  those  mines,  and  an  ad- 
joining lollierv.  Tlu'  foals  so  demised  were  suhstantially  worked  out 
U'fore  September.  isir>.  In  Oetoher,  ISl"),  the  defendants  sold  and 
<on\ey»d  the  hmd  to  .1.,  who  knew  of  the  workin«rs,  and  tlie  defendant 
tovenanled  with  him  for  titK\  f<»r  (juiet  enjoyment  and  apiinst  en- 
tundiranee.  In  .Fnly,  ISHI,  .).  stdd  and  conveyed  to  the  phiintilT,  who 
was  ijrnorant  of  tlie  workin«;s.  In  ISGo,  in  consequence  of  the  min- 
ing' o|M  rations  ahove  deserihed,  the  land  subsided,  and  the  houses 
huilt  «>rj  it  hy  .1.  and  the  jdaintitf  were  dama<red.  In  1848,  subse- 
tjinntly  to  tlu*  plaintiff  l)eeomin«(  owner  of  the  land,  and  within 
twtniy  years  before  the  action,  the  lessee  or  persons  acting  under 
tlieir  authority  entere<l  the  mines  and  took  some  fire-clay  which  was 
not  included  in  the  demise.  an«l  a  few  loose  pieces  of  coal. 

In  .i:ivin«:  judgment  in  an  action  brought  on  the  above  covenants 
the  de«lanitions  in  which  alleged  that  whilst  the  plaintiff  was  seized 
the  jes.sees  eiitt-red  uj)on  the  land  and  worked,  and  got,  and  carried 
away  the  coal,  wlu-reby  tiie  i)laintitr  lost  the  coal  and  the  land  sub- 
>i.led.  it  was  Iwl.l  by  IJramwell  and  Cleasby,  BH.  (Kelly,  C.B.,  diss.): 
rir>t,  that  the  faut  of  the  coals  having  been  worked  out  was  no 
Itn-arh  of  the  cov«*nant  for  title,  J.  never  having  bought  those  coals. 
That  tlie  snb-istence  of  the  lease  in  respect  of  the  coal  left  un- 
wroiight.  and  the  powers  not  exercised  incident  to  the  working  of 
th.ir  ««»llicry  did  not  constitute  a  breach.  That  the  breach,  if  any, 
was  comj)lete  in  the  time  of  J.:  secondly,  that  neither  the  acts  of 
Ire-pass  in  taking  the  fire-clay  in  1848,  nor  the  subsidence  caused 
m  lsr,."i  |,y  workings  in  IS!.")  were  breaches  of  the  covenant  for  quiet 
«  ujoynient.  on  tlu^  ground  that  the  first  was  a  mere  trespass,  and  that 
a-  to  tlj<'  MMdjid,  the  subsidence  gave  no  new  cause  of  action;  the 
primiplr  f>f  I'.ouomi  v.  I^ukhouse,'"  not  applying  to  a  case  where 
lie  -ul-idriKc  is  caused  liy  a  wrongful  taking  of  the  plaintiff's 
Minrral-. 

In  TiiNlnr  V.  Sliafi.*.'  by  a  deed  in  18r)T,  reciting  the  W'ill  of  S., 
nnd.r  whirh  the  drfmdaut  iiecanu'  tenant  for  life  of  the  W.  estate, 
thr  tni-t»rs  »>f  the  defemlant  conveycMl  lands  at  S.,  j)art  of  that  estate, 
to  I{..  in  fie.  rr-«r\ing  the  coal  thereunder  with  power  to  work,  and 
« arry  away  liir  sanu'.  the  defendant,  or  the  person  or  persons  for 
thr  time  b««ing  entitled  thereto,  etc.,  and  his  and  their  assigns  paying 
t'»  K..  his  heirs  and  assigns,  compensation  for  damage  sustained 
t)i»reby.  and  the  defendant  covenanted  that,  notwithstanding  any  act 


"  (ISfil)  9  H.  L.  r.  ?i03.  '  (1867)  8  B.  &  S.  228. 
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done  by  him  or  S.  to  the  contrary,  the  trustees  had  power  to  grant 
and  release  the  lands,  etc.  The  lessees  also  covenanted  not  to  sink 
pits  within  200  yards  of  any  dwelling-house,  etc.,  and  to  leave  un- 
wrought  the  coal  under  the  mansion  house  and  park  and  other  parts 
of  the  superincumbent  lands,  but  not  including  the  lands  at  S. 

The  lease  contained  other  covenants  for  the  security  or  benefit  of 
portions  of  the  surface,  not  including  the  lands  at  S.,  and  for  making 
compensation  for  damage.  Dwelling-houses  had  been  built  upon  the 
lands  at  S.  after  the  purchase  by  E.,  and  the  lessees  had  so  worked 
the  mines  as  to  cause  portions  of  the  lands  to  subside  and  sink,  and 
the  dwelling-houses  and  their  foundations  to  be  w^eakened,  cracked 
and  injured.  In  an  action  by  the  plaintiff  upon  the  covenant  to  pay 
compensation,  and  the  covenant  for  title  contained  in  the  deed  of 
1837,  the  jury  having  found  that  the  lessees  had  worked  the  mines 
according  to  the  best  and  most  approved  method  of  working  collieries 
of  the  like  nature  on  the  Tyne  and  Weir,  and  that  the  sinking  of  the 
land  was  not  caused  by  the  weight  of  the  houses, 

It  was  held  by  the  Queen's  Bench  that  the  plaintiff  was  not  en- 
titled to  recover  on  the  covenant  for  compensation  and  by  the  Ex- 
chequer Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  and 
following  the  judgment  of  Wood,  V.  C,  in  Shafto  v.  Johnston,  that 
the  lessees  were  not  only  authorized  but  bound  so  to  work  the  mines 
as  to  obtain  therefrom  the  largest  quantity  of  coals  that  could  be 
gotten  consistently  Avith  the  safety  of  the  mines,  and  without  regard 
to  the  safety  of  any  dwelling-house  which  might  be  erected  after  the 
date  of  the  lease,  upon  any  portion  of  the  surface  not  specially  pro- 
tected by  any  of  its  provisions,  and,  therefore,  the  covenant  for  title 
was  broken  by  the  grant  of  the  prior  lease. 

Kelly,  C.B.  :^  "  The  obligation  of  the  lessee  under  the  covenant 
is  to  work  the  mines  so  as  to  produce  with  safety  the  greatest  quan- 
tity of  merchantable  coals  from,  and  out  of,  each  and  every  the 
workable  seams  thereof.  This  obviously  means  with  safety  to  the 
mines,  and  this  is  the  only  qualification  upon  the  otherwise  unre- 
stricted working  of  the  mines,  from  which  therefore,  the  lessee 
must  obtain  all  the  coal  Avhich  the  mines  will  yield  with  safety  to  the 
mines  themselves  and  without  any  regard  to  the  safety  of  the  houses 
upon  the  surface." 

Forfeiture  and  Waiver.  The  true  construction  of  a  proviso  in 
a  lease  that  it  shall  be  utterly  void  for  non-payment  of  rent  or  other 
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breach  of  covcnnnt,  is,  that  the  lease  is  not  to  l)e  utterly  void,  but 
voidablf  only  at  the  option  of  the  lessor.' 

A  party  to  a  lease  lannot  take  advanta^^e  of  liis  own  breaeh  of 
any  of  the  conditions  or  covenants  in  tlie  lease  to  avoid  the  lease.* 

Tlie  lessor  may  clr(  t  to  avoid  (he  lease,  or  to  waive  the  forfeiture 
an<l  tnat  the  leasj*  as  valid.  The  lease  continues  valid  till  the  lessor 
determines  his  eh'ction  i»y  avoidin*;  it."' 

If  lie  onee  (K'lerinines  his  election  it  is  determined  forever,  and 
cannot  he  n'tracted  hy  him." 

If  with  knowled^'e  of  the  forfeiture  by  receipt  of  rent,  which 
accrues  due  aftt'r  the  forfeiture  or  other  unetjuivocal  act,  he  shows  his 
iutriitioii  to  treat  the  lease  as  subsisting,  he  has  determined  his  elec- 
tion forever,  and  can  no  lon<:er  avoid  the  lease. '^ 

If.  on  the  otiier  hand,  by  brin<jin<j  ejectment  or  otherwise  he 
une(jni\oeally  shows  his  intention  to  avoid  the  lease  he  has  deter- 
minecl  jiis  election,  and  cannot  afterwards  waive  the  forfeiture,  and 
treat  the  lease  as  subsist inrr,  and  the  effect  cannot  be  varied  by  sub- 
sequent acts  on  the  i)art  of  the  lessor.® 

In  each  such  case  the  elfect  of  a  receipt  or  payment  of  money 
mu>t  dej.end  upon  (lie  in(en(ion  (►f  the  party  receiving  or  paying, 
thouL'li,  as  >liown  in  Croft  v.  Lumley,  a  man's  acts  are  to  speak 
rather  than  iiis  words. 

In  D.ni-on  v.  Maitland,"  Armour,  C.J.,  says  :^"  "  As  the  mere  rc- 
ceij)t  after  (he  forf^'idire  of  ren(  which  accrued  due  before  the  for- 
feiture, would  not  oj)era(e  as  a  waiver  by  the  landlord  of  the  for- 
feiture:" so  (he  mere  ])ayment  of  rent,  after  the  forfeiture,  which 
aff-nied  due  before  (be  forfei(ure,  would  not  amount  to  a  request  on 
the  tenant's  j.art  (o  be  relieved  from  the  forfeiture." 

\\  here  a  lea>e  j)rr)vides  for  the  determination  of  the  term  after  the 
expiradon  nf  a  notice  (o  be  given  by  the  lessee,  and  payment  of  all 

finy  V,  IViar.  (is:,?,)  4  H.  L.  C.  » Dendy  v.  Nicholl,  (1858)  4  C.  B. 

r,oL';  Dnvenport  v.   Phe  Qiiom.  (1S77)  N.  S.  376;  Grimwood  v.  Moss,  (1871) 

3  A  pp.  ra«.  12s.  I^     R     7     c     P.   365;   Denlson   v. 

*  I)jiv..nport  V.    ihP  Q.e-.n,  (ir,77)  Maitland,  (1891)  22  O.  R.  166;  Jonea 

3  A  pp.  Pas.  120.  V.  Carter,  (1846)  15  M.  &  W.  718; 

M>«ni8on   V.   Maitland.    (1891)  22  Evans  v.  Davis,  (1878)  10  Ch.  Div. 

O.  R.   170.  703. 

^Srarfo  v.  .Tardinp.  (18S2)  7  App.  •  (1891)  22  O.  R    174 

Ca.s.    3r>0  ,0  ^^  p    J74 

Mamps   V.   Younp.   (1SS()  27  Ch.  "Price  v.  Worwood.   (1859)  4  H. 

Div.  r,r>3:  Cn.ft  v.  I.timlry.  (18.')8)  6        &  N.  512. 
H.    T,.    r.   70.^,;  Grimwood    v.    Moss, 
nS72)  I..  R.  7  C.  P.  364. 
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rents  and  performance  of  all  his  covenants,  the  payment  of  the  rent 
and  performance  of  the  covenants  are  conditions  precedent  to  th6 
tenant's  right  to  determine  the  term.^ 

This  case  was  discussed  in  Grey  v.  Friar,^  where  there  was  a  simi- 
lar proviso  in  a  lease  of  a  colliery,  a  clause  being  added,  that  the 
determination  should  be  without  prejudice  to  any  claim  or  remedy 
which  any  of  the  parties  thereto  might  be  entitled  to,  for  breach  of 
any  of  the  covenants  or  agreements  contained  in  the  lease. 

The  Court  of  Exchequer  held  that  in  view  of  this  additional 
clause  the  performance  of  all  the  covenants  was  not  a  condition  pre- 
cedent to  the  tenant's  power  to  put  an  end  to  the  lease. 

This  was  reversed  by  the  Exchequer  Chamber,  and  the  House  of 
Lords  being  equally  divided,  the  decision  of  the  Exchequer  Chamber 
that  the  performance  of  the  covenants  was,  notwithstanding  the 
introduction  of  the  latter  words  in  it,  a  condition  precedent  to  the 
power  of  the  lessees  to  determine  the  lease  by  notice,  was  affirmed. 

It  was  pointed  out  by  the  Lord  Chancellor  ^  that  the  lease  then 
in  question  contained  an  infinity  of  covenants  of  the  most  minute 
description. 

In  Bridges  v.  Potts,*  there  was  an  agreement  for  a  lease  in  which 
it  was  stipulated  that  the  lessees  were  to  be  at  liberty  at  any  time 
thereafter  (after  the  date  of  the  agreement)  to  determine  the  agree- 
ment, or  the  lease  thereby  agreed  to  be  granted,  and  to  abandon  the 
iron  works  on  giving  to  the  lessors  six  months'  notice  in  writing  of 
their  intention  so  to  do. 

It  was  held  that  the  six  months'  notice  might  expire  at  any  time, 
and  need  not  expire  at  the  end  of  a  current  year.  The  minimum  rents 
were  apportioned. 

Erie,  J.,  said,^  that  it  was  material  to  consider  in  construing  the 
contract  there  in  question  that  it  relates  to  the  working  of  a  mine 
which  he  describes  as  a  hazardous  speculation. 

But  Williams,  J.,  says,^  that  the  rule  as  to  the  determination 
of  the  tenancy  by  notice  is  common  to  demises  of  mining  property,  as 
well  as  to  demises  of  land  or  houses,  or  any  other  description  of  pro- 
perty. 


^  Potter  v.  Shephard,  (1796)  6  T.  *  (1864)  17  C.  B.  N.  S.  314. 

R.  665.  ''  At  p.  332. 

'  (1853)  4  H.  L.  C.  565.  « At  p.  3b7. 

"  (1853)  4  H.  L.  C.  618. 
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Whether  a  notice  hv  a  lessee  of  his  intention  to  surrender  his 
leajio  is  afterwanls  \vaive<l,  is  a  (juestion  of  intention.* 

In  Coventry  v.  MoIamui/  where  tlie  authorities  on  relief  from 
forfeiluir  are  toUetted  ami  connuented  on,  it  was  determined  that 
a  U>6ec  is  not  ml  it  led  as  of  ri^dif  to  relief  against  forfeiture  for  non- 
payment of  rent,  and  that  such  relief  may  be  refused  on  collateral 
e«iuitaMi'  ;:n>unds.'' 

Set  lion  l.'{  of  II.  S.  ().  1SJ)7,  c.  170,  corresponds  to  section  14  of 
the  I!ii>:li.>.h  Conveyancing  and  Law  of  Property  Act,  1881,  and  is 
expressly  declared  not  to  extend  to  a  "  mining  lease  ''  which  is  de- 
fined as  a  l»*ase  for  mining  purposes,  that  is  the  searching  for,  work- 
ing, gitting,  making  merchantable,  carrying  away  or  disposing  of 
mines  aiul  minerals,  or  ])urj)oses  connected  therewith,  and  is  declared 
to  include  a  grant  or  license  for  mining  ])urposes. 

Recovery  of  Possession.  In  lioulton  v.  Shea,*  the  plaintilTs 
leased  Crown  lands  in  Ontario  to  the  defendants,  the  lease  containing 
a  covenant  by  the  defendant  not  to  remove  gravel  or  sand  from  {he 
{•rpinises. 

The  Commissioner  of  Crown  Lands  ruled  that  the  patent  should 
l^•'uc  to  tlu'  i)laintifTs  upon  ])aynu'nt  to  defendant  for  his  improve- 
ments. 

The  Supreme  Court  held  '  that  the  jdaintiffs  were  not  in  a  posi- 
tion to  bring  an  action  against  the  defendant,  claiming  arrears  of  | 
rent.  paynuMit   for  use  and  occupation,  damages  for  breach  of  the  *  ' 
cfuenant  not  to  remove  gravel,  and  delivery  of  possession,  until  the 
dcf»'n<lant  had  been  pai<l  for  his  improvements. 

Sections  2,  '>,  and  1  of  1  (Jeo.  ][.  e.  28,  were  brought  into  force 
in  Ontario  by  '.V2  (Jeo.  11 1,  c.  1,  and  afterwards  substantially  re-enacted 
in  10  Vict.  c.  i:{.  ss.  2r)3-2«5r),  and  now  ai)pear  in  K.  S.  O.  1897,  c.  170, 
as  fcctjons  2<>-2o. 

Fixtures.  The  authorities  as  to  the  meaning  of  the  term  "fix- 
tures." jis  to  the  nature  of  the  tenant's  right  to  remove  tenant's  fix- 
tureji,  iiiid  as  to  the  tinu>  within  which  such  right  must  be  exercised, 
\\ere  elaborately  reviewed  by  Armour,  C..T.,  in  delivering  the  judg- 
ment of  the  (Queen's  P.ench  Divisional  Court  in  Argles  v.  McMath," 
«nb'^e«pi»'ntly  allirmed  by  the  Court  of  A|)))eal.' 


'  .lonrs  V.  Shears.  (1840)  4  A.  &  E.  •  (1893)  22  S.  C.  R.  742. 

M2.  ■  Gwynne,  J.,  dissenting. 

»(l<i04)  21    A.  R.  17fi.  •(1894)  26  O.  R.  224. 

'  Sro  n.Tfrow   V.    ]?nArff.   (1891)   1  '  (1896)  23  A.  R.  44. 
Q    n    417. 
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The  general  rule  as  to  fixtures  laid  down  in  the  notes  to  Elwes 
V.  Maw,  in  Smith's  Leading  Cases,^  "that  whatever  is  annexed  to 
the  realty  becomes  part  of  it,  and  that  the  person  who  was  the  owner 
of  it,  when  a  chattel,  loses  his  property  in  it,  which  immediately  vests 
in  the  owner  of  the  soil,  Quicquid  plantatur  solo  solo  cedit,''  was  held 
by  the  House  of  Lords  in  Wake  v.  Hall  ^  to  be  too  broadly  stated. 

Like  all  other  rules,  it  has  received  from  time  to  time  judicial 
modifications  to  suit  the  exigencies  of  modern  life  and  modern  pro- 
gress, and  numerous  exceptions  and  qualifications  have  been  grafted 
on  it  in  favour  of  trade,  manufacture  and  mining. 

The  rule  applies  where  buildings  have  been  erected  by  a  tres- 
passer or  wrongdoer,  whether  innocently  or  knowingly  so. 

It  also  applies  where  a  tenant  builds  a  building,  permanent  fix- 
ture to  the  soil,  with  the  exception  that  a  tenant  is  at  liberty  to  re- 
move trade  fixtures.  Mining  is  a  trade  within  the  meaning  of  this 
exception. 

In  Wake  v.  Hall,*  the  House  of  Lords  held  that  the  rule  had  no 
application  to  the  case  where  miners  erected  buildings  for  mining 
purposes,  under  customs  sanctioned  by  statute  which  entitled  them 
to  do  so,  and  it  was  held  that  such  fixtures  could  be  removed  from 
land  which  belonged  to  others  within  a  reasonable  time,  though  the 
miners Tiad  no  estate  or  term  in  the  land.  This  decision  would  apply 
to  erections  for  mining  purposes  lawfully  placed  on  the  lands  of  an- 
other by  a  mineral  owner  for  mining  purposes.  The  decision  was 
based  on  the  proposition  that  the  buildings  were  from  the  first  in- 
tended to  be  accessory  to  the  mining,  and  that  there  was  nothing  to 
show  that  the  property  in  them  was  intended  to  be  irrevocably  an- 
nexed to  the  soil.  The  Court  of  Appeal  in  Hobson  v.  Gorringe,^  have 
held  that  the  intention  of  the  person  affixing  a  fixture  to  the  soil  is 
material  only  so  far  as  it  can  be  presumed  from  the  degree  and  object 
of  annexation. 

In  re  the  Brantford  Electric  and  Power  Company  and  Draper,** 
Falconbridge,  J.,  held  that  a  covenant  in  a  lease  to  pay  for  "  buildings 
and  erections  "  on  the  demised  premises,  covers  and  includes  fixtures 
and  machinery,  which  would  have  been  fixtures  but  for  58  Vict.  c. 
26,  s.  2,  s.-s.  (c). 

This  was  subsequently  affirmed  by  the  Divisional  Court  and  the 
Court  of  Appeal."^ 

^  Vol.  II.,  10th  ed..  202.  » (1897)  1  Chy.  182. 

'  (1883)  8  App.  Cas.  203,  per  Lord  « (1896)  28  O.  R.  p.  40. 

Blackburn.  •  (1897)  24  A.  R.  301. 
*  (1883)  8  App.  Cas.  195. 
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In  Whitcliead  v.  JJennett/  Kindersli-y,  \'.l'.,  lield  that  while  a 
tenant  had  a  riglit  to  rt-niove  anything  in  tlic  nature  of  machinery, 
engines,  or  phmt,  yet  there  was  no  right  to  remove  brick  buildings 
though  erected  for  the  purposes  of  trade. 

In  Lawton  v.  I^awton,"  and  VoWy  v.  Addenl)rooke,*"  a  fire  en- 
gine set  up  for  the  purposes  of  a  colliery  by  a  tenant  for  life,  went 
to  the  executor  of  the  tenant  as  part  of  the  personal  estate,  and  not 
t)  the  lemainclernuin.* 

Warner  v.  Don  -  was  an  appeal  from  the  Su})reme  Court  of  Nova 
Seotia,  in  which  it  was  held  that  the  fixtures  included  in  the  meaning 
of  the  expression  "  jiersonal  chattels,"  by  the  10th  section  of  the  Nova 
Scotia  Hills  of  Sale  Act,  are  only  such  articles  as  are  not  made  a  per- 
manent jiortion  of  the  land,  and  may  be  passed  from  hand  to  hand 
without  reference  to  or  in  any  way  affecting  the  land,  and  the  "de- 
livery *'  referred  to  in  the  same  clause,  means  only  such  delivery  as 
(;in  be  niadi'  witliout  a  tresj)ass  or  a  tortious  act. 

An  instrument  conveying  an  interest  in  land  and  also  fixtures 
tiiereon,  does  not  recpiire  to  be  registered  under  the  Nova  Scotia  Bills 
of  Sale  .\ct.-'  And  there  is  now  no  distinction  in  this  respect  be- 
tween fixtures  covered  by  a  licensee's  or  tenant's  mortgage,  and  those 
( overed  \>\  ix  mortgage  mad<'  ])y  the  owner  of  the  fee. 

Sedgewick,  .1.--  Section  10  of  the  Nova  Scotia  Bills  of  Sale 
A«  t  enacts  in  ])art  as  follows:  "The  expression  ^personal  chattels' 
shall  mean  goods,  furniture,  fixtures,  and  other  articles  capable  of 
complete  transfer  by  deliver}',  and  shall  not  include  chattel  interests 
in  real  estate."  This  ])rovision  was  taken  from  the  corresponding 
provi-ion  of  the  English  Bills  of  Sale  Act,  1854,  and  is  an  exact  copy 
of  it.  The  Knglish  clause  has  been  altered  by  the  Bills  of  Sale  Act  of 
l.^^TS,  jin«l  the  amending  Act  of  1882,  but  these  changes  have  not  yet 
iH'en  jidopted  by  the  Xova  Scotia  Legislature.  The  (piestion  u))on  this 
appeal  is,  is  th<'  engine  here  a  ])ersonal  chattel  or  a  fixture  within  the 
meaning  of  >ection  10,  dt  is  it  a  i)art  of  the  real  estate?  If  it  is  such  a 
fixture,  tlu'  apjiellant's  view  must  ])revail,  the  engine  being  liable  to 
seizure  under  execution  against  the  mortgagor.  Now,  there  is  no 
dniil.t  that  at  (omnnui  law  this  engine,  attached  as  it  was  to  the  free- 
linld,  wa-  a  fixture  witliin  the  ])rimary  meaning  of  that  word." 
Stress  was  laid  at  the  argumc-nt  before  us  uj^on  the  fact  that  this  was 


'(lsr>S)  27  L.  J.  Ch.  17.^.. 

M174.''.)  .3  .\tk.  1.3. 

'"(IStt)  13  M.  &  W.  174. 

'  8ee  Minshall  v.   Llovfl.   (18.37)  2 


M.  &  W.  4.50. 

M189t;)  20  S.  C.  R.  388. 

'•  R.  S.  N.  S.  5th  series,  c.  92. 

"lb.  p.  391. 

=  lb.   p.  392. 
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the  case  of  a  mortgage  by  a  licensee  or  tenant,  not  by  the  owner  of 
the  fee,  and  cases  were  cited  to  which  I  shall  expressly  refer,  dis- 
tinguishing between  fixtures  covered  by  a  tenant's  mortgage,  and 
those  covered  by  that  of  the  owner.  Admitting  for  the  moment  that 
the  mortgage  in  question  is  a  tenant's  and  not  an  owner's  mortgage, 
I  have  come  to  the  conclusion  that  there  is  now  no  such  distinction  to 
be  made,  and  that  it  has  been  so  declared,  as  well  by  the  House  of 
Lords  as  practically  by  the  Imperial  Parliament  in  the  amending  Act 
of  1878,  to  which  I  have  referred.  It  was  decided  by  Lord  Hatherley, 
when  V.-C,  Sir  Wm.  Page  Wood,  that  if  an  instrument  which  conveys 
an  interest  in  land  conveys  also  machinery  affixed  to  land,  such  in- 
strument does  not  require  registration  under  the  Bills  of  Sale  Act. 
Mather  v.  Fraser.-^  The  Court  of  Queen's  Bench,  in  1869,  followed 
that  decision  in  Longbottom  v.  Berry.^^  And  in  the  Court  of  Ex- 
chequer Chamber,  in  1872,  when  judgment  was  delivered  by  Lord 
Blackburn,  in  Holland  v.  Hodgson,^^  Lord  Hatherley's  view,  in  Mather 
V.  Fraser,  was  referred  to,  and  entirely  approved.  And  so,  too,  in  the 
case  of  Boyd  v.  Shorrock,^*  decided  in  1867,  where  the  mortgage  in 
question  was  made,  not  by  the  owner,  but  by  a  tenant." 

-'  (1856)  2  K.  &  J.  536.  ■''  L.  R.  (1872)  7  C.  P.  328. 

^-  (1869)  L.  R.  5  Q.  B.  123.  ^*  (1867)  L.  R.  5  Eq.  72. 
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WORKINGS. 

The  Bight  to  Work  Mmes  has  been  described  as  a  right  of  pro- 
]>erty  whitli,  when  duly  exercised,  begets  no  responsibility. 

In  giving  judgment  in  Wilson  v.  Waddell/  where  it  w^  held 
ihat  niinernl  workings  which  caused  a  subsidence  of  the  surface, 
and  a  consetjucnt  How  of  rainfall  into  an  adjacent  coal  field,  the  in- 
juries being  entirely  from  gravitation  and  percolation,  arc  not  a  valid 
ground  for  any  claim  for  damages.  Lord  Blackburn  said,-  ''  The  ques- 
tion seems  to  be,  whether  there  is  any  servitude  on  the  owner  of  the 
upper  mines  for  the  benefit  of  the  owner  of  the  mines  on  the  dij),  to 
j)reserve  either  the  surface  or  the  subjacent  minerals  as  water-tight 
as  the  undistur])ed  state  of  the  strata.  No  authority  has  been  cited, 
eitlier  in  a  Scotch  or  an  English  Court,  in  favour  of  the  doctrine  that 
there  is  such  a  servitude.  The  general  rule  of  law  in  both  countries 
is,  that  tln'  owner  of  one  piece  of  land  lias  a  right  to  use  it  in  the 
natural  course  of  user,  unless  in  so  doing  he  interferes  with  some 
right  created  either  by  law  or  contract;  and,  as  a  branch  of  that  law, 
the  owner  of  the  minerals  has  a  right  to  take  away  the  wdiole  of  tlie 
minerals  in  his  land,  for  such  is  the  natural  course  of  user  of  minerals; 
and  that  a  servitude  to  j)revent  such  an  user  must  be  founded  on 
i-omething  more  than  mere  neighborhood." 

An  Owner  in  Fee  Simple  in  possession  of  lands  and  the  mines 
and  mineral>  therein  is  entitled  not  only  to  work  open  mines,  but  also 
to  ojieii  ntw  mines. "•     (Jul  jvrc  tiuo  ulililur  ncmincin  lacdit. 

A  Limited  Owner*  (such  as  a  tenant  for  life  or  a  tenant  for 
years),'  may  oidy  work  open  mines  and  such  other  mines  as  are  au- 


'  (1876)  2  App.  Cm.  95.  *  As    to   dowress    see   Ch.    VIII. 

'  At  p.  99.  infra. 

'Tudors  L.  C,  Real  Property  &  See  Chap.  V.  supra. 
Convf  yanclng,  3rd  Ed.,  p.  105. 
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thorized  to  be  worked  by  such  limited  owner  in  the  grant,  demise  or 
other  instrument  creating  the  limited  estate.® 

The  case  of  the  open  mine  is  said  by  Lord  Justice  Bowen  ^  to  be 
not  an  anomalous  paradox  found  embedded  in  the  law  of  real  pro- 
perty, but  only  an  illustration  of  the  mode  in  which  the  law  gives 
a  reasonable  effect  to  the  general  language  of  a  grant,  even  though 
the  result  is  to  allow  the  inheritance  to  be  consumed  by  a  limited 
owner. 

Digging  new  pits  in  an  open  mine  is  not  opening  a  new  mine, 
and  the  produce  of  such  new  pits  is  income  to  which  a  tenant  is 
entitled.^i 

The  relative  rights  and  liabilities  of  a  limited  owner  of  land  and 
his  successor  are  largely  determined  by  the  law  of  waste.® 

Prima  facie,  el  lessee  of  lands  has  no  right  to  bore  for  oil,  and 
an  interim  injunction  has  been  granted  restraining  a  lessee  from 
pumping  oil  from  a  well  made  by  him  for  that  purpose  on  the  de- 
mised premises.^  In  the  absence  of  express  or  implied  authority  by 
the  lease,  neither  the  lessor,  nor  the  lessee  ^°  is  entitled  to  open  a  new 
well  and  take  oil.^^ 


"Saunder's  Case  (1599)  5  Coke, 
22;  Plymouth  v.  Archer,  (1782)  1 
Bro.  C.  C.  159;  Viner  v.  Vaughan, 
(1840)  2  Beav.  466;  Coppinger  v. 
Gubbins,  (1846)  3  J.  &  Lat.  397; 
Doherty  v.  Allman,  (1878)  3  App. 
Cas.  734;  Elias  v.  Snowdon,  (1879)  4 
App.  Oas.  454;  Campbell  v.  Ward- 
law,  (1883)  8  App.  Cas.  641;  Re 
Keraey's  Tynte.,  (1892)  2  Ch.  211; 
Ferrand  v.  Wilson,  (1845)  4  Ha. 
388;  see  Wentworth  v.  Turner, 
(1795)  3  Ves.  3. 

'  In  Dashwood  v.  Magnias,  (1891) 
3  Ch.  360. 

'^Cowley  v.  Wellesley,  (1866)  L. 
R.  1  Eq.  656;  see  Miller  v.  Miller, 
(1872)  L.  R.  13  Eq.  263;  Elias  v. 
Snowdon,  (1879)  4  App.  Cas.  454.  As 
to  the  working  by  a  tenant  for 
life  of  dormant  or  abandoned 
mines,  see  Bagot  v.  Bagot,  (1863) 
32  Beav.  509. 

*  The  English  Cases  on  the  law 
of  waste,  which  is  based  to  a  great 
extent  upon  the  civil  law  of  usu- 
fruct, per  Bowen,  L.J.,  (1891)  3  Ch. 


362,  are  collected  in  Lord  Chan- 
cellor Hardwicke's  judgment  in 
Garth  v.  Cotton,  and  White  & 
Tudor's  notes  thereon:  (1750)  1 
Ves.  524;  2  W.  &  T.  L.  C.  (7th  Ed.) 
970. 

"  Lancey  v.  Johnston,  (1881)  29 
Grant  67. 

^«Ib. 

"  lb. ;  see  as  to  "  natural  gas," 
Ontario  Natural  Gas  Co.  v.  Smart, 
(1890)  19  O.  R.  591;  affirmed,  18  A. 
R.  626,  which  decided  that  "  natu- 
ral gas "  is  a  mineral.  In  West 
Virginia  it  has  been  held  that 
"  natural  gas  "  is  incapable  of  be- 
ing absolute  property,  and  is  cap- 
able of  qualified  property  only,  be- 
longing to  him  who  first  appro- 
priates it,  and  that  a  tenant  was 
not  liable  to  account  for  the  value 
of  gas  produced  from  an  oil  well 
which  the  tenant  h.ad  the  right  to 
make,  and  from  which  the  gas  is- 
sued by  its  own  force.  Petroleum 
Company  v.  Transportation  Com- 
pany, (1886)  28  W.  Va.  210. 
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A  tenant  is  not  entitled  to  remove  minerals  deposited  upon  the 
bed  of  a  pool  on  the  demised  premises.*^ 

If  the  limited  owner  holds  his  estate  without  impeachment  of 
waste  lu'  may  open  new  mines.'* 

A  tenant  for  life  of  mines  is  Imund  to  work  them  with  due  care 
and  attention  to  tlie  interests  of  those  who  are  to  come  after.*'' 

In  Ontario  an  estate  for  life  without  impeachment  of  waste  does 
nut  conlVr  upon  tlu-  tenant  for  life  any  legal  right  to  commit  waste 
of  tlie  description  known  as  equitable  waste  unless  an  intention  to 
confer  suih  ri,i:l»t  sliall  expressly  appear  by  the  instrument  creating 
sucli  estate.'^ 

An  action  for  permissive  waste  does  not  lie  against  a  tenant  for 
life.'^ 

The  law  of  waste  regards  substance  rather  than  technicality,  and 
rtMjuires  an  act  to  be  appreciably  injurious  to  the  inheritance  before 
it  condemns  it  as  waste.*" 

If  the  tinant  has  the  right  to  mine,  the  property  in  the  minerals, 
when  severed,  is  in  liini,  and  he  has  the  right  to  sell  and  dispose  of 
them,  for  if  the  severance  is  not  waste  the  sale  is  not  waste.*"* 

Co-owners.  It  has  l)een  settled  that,  as  between  co-parceners, 
joint  tenants  and  tenants  in  common,  the  working  of  a  mine  in  the 
onlinary  way  is  not  destructive  waste  which  will  be  restrained,  though 
it  involves  a  consumption  of  part  of  the  inheritance.  The  law  favors 
the  profitable  holding  of  land.*' 

'i'here  is  no  sncli  thing  as  ordinary  waste  between  tenants  in 
(oinrnon,'*'  tliongh  there  may  be  destructive  waste,  such  as  working 
a  mine  improperly,  or  cutting  timber  unseasonably.  Consequently 
an  injunction  will  not  be  granted  against  one  co-tenant,  on  the  apjdi- 
( at  ion  of  another,  for  ordinary  waste,  though  an  injunction  has  been 


"Thomas  v  .I..no.s,  (1842)  1  Y. 
&  C.  Ch.  ->\o. 

•'Lewis  IJowlea  Case,  (1616)  11 
Co.  Kep.  791):  Soo  notes  on  this 
rjise.  uHiially  citerl  as  the  leading 
authority  as  to  the  i>owers  of  lim- 
lfe<!  «»wners  of  land,  in  Tndor's  L. 
r.  on  Real  Property  and  Convey- 
nnring.  .Ird  Ed..  40. 

'^  Per  Ix)rd  Kldon.  In  Rowe  v. 
Wood.  (1822)  2  .J.  &  W.  .5.56. 

"The  .Tudlcattire  Art.  R.  S.  O.. 
(ISn?)  r.  .-»t.  s.  .58.  s.-s.  2. 


'•  Patterson  v.  Central  Canada 
L.  Co.,  (1898)  29  O.  R.  134;  follow- 
ing In  re  Cartwrlght,  (1889)  41  Ch. 
Div.  532. 

'"  Per  Bowen,  L.J.,  In  Dashwood 
v.  Magnlac,  (1891)  3  Ch.  360. 

""  L<'wl8  V.  Gordon,  (1888)  15  O. 
R.  252. 

"  EteBhwood  V.  Magnlac,  (1891)  3 
Ch.  360. 

'*Goo<lwyn  v.  Spray.  (1786)  2 
Dirk.  667:  Smallnian  v.  Onions, 
(1792)  3  Uro.  C.  C.  621. 
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granted  on  such  an  application  for  malicious  injury,  amounting  to 
destructive  waste.^" 

In  Job  V.  Potten  ^^  it  was  decided  not  to  be  destructive  waste  for 
a  tenant  in  common  of  a  coal  mine  to  get,  or  to  license  another  to 
get,  the  coals,  should  the  working  tenant  not  appropriate  to  himself 
more  than  his  share  of  the  proceeds. 

The  plaintiff,  a  tenant  in  common  of  a  coal  mine,  had  notice  of  a 
negotiation  which  was  followed  by  a  lease  for  three  years,  in  which 
he  did  not  join,  by  his  two  co-tenants,  dated  in  December,  1865,  of 
two  undivided  thirds  of  the  coal,  with  a  license  to  work  the  coal. 
Under  this  license  some  coal,  but  considerably  less  than  two-thirds 
of  the  whole  was  raised,  and  one-third  of  the  royalty  was  kept  by  the 
licensee  for  the  plaintiff.  A  negotiation  for  a  further  license  was 
on  foot,  when,  in  October,  1872,  the  plaintiff  filed  a  bill  against  his 
co-tenant  and  the  licensee,  praying  for  an  inquiry  as  to  the  value  of 
the  coals  raised  and  an  account  against  all  the  defendants  as  tres- 
passers, and  for  an  injunction  and  receiver  and  for  damages.  It  was 
held  that  the  working  was  not  a  trespass,  and  the  plaintiff  elected  to 
dismiss  the  bill  with  costs  against  his  co-tenants,  and  a  decree  went 
against  the  licensee  for  an  account  of  the  value  at  the  pit's  mouth  of 
the  coal  raised,  less  cost  of  getting  and  raising,  and  for  payment  of 
one-third  to  the  plaintiff. 

Bacon,  Y.C.,^^  said  :  "  Mr.  Jones  has  done  nothing  tortious, 
neither  larcenous  nor  negligent,  but  in  the  assertion,  as  I  conceive,  of 
the  exercise  of  a  strict  right,  has  brought  this  coal  to  the  surface,  has 
accounted  to  the  two  co-tenants  for  what  he  and  they  agreed  was  its 
value,  and  he  is  accountable  to  the  plaintiff  for  what  shall  appear  to 
be  its  value,  subject  to  those  deductions." 

In  Ontario  it  has  been  decided  that  one  tenant  in  common  will 
be  restrained  at  the  suit  of  a  co-tenant  for  digging  earth  for  bricks 
on  the  joint  property.^^ 

Any  co-parcener,  joint  tenant  or  tenant  in  common  of  a  mining 
property  has  a  right  to  enter  upon,  occupy,  and  work  the  property, 


''  Hole  V.  Thomas,  (1802)  7  Ves.  "-■'  Dougall     v.    Foster,     (1853)    4 

589,   per  Lord  Eldon;  followed  in  Grant    319     (per    Blake,     C,    and 

Arthur  V.  Lamb,  (1865)  2  Dr.  &  Sm.  Spragge,  V.  C,   Esten,  V.   C,  dis- 

428;  see  Bailey  v.   Hobson,  (1869)  senting:  followed   by   Spragge,   C, 

L.  R.  5  Ch.  180.     See  also  Wilkin-  in  Goodenough  v.  Farquhar,  (1873) 

son  V.  Haygarth,  (1847)  12  Q.  B.  837.  19  Grant,   614;  see  also  Bishop  of 

-"  (1875)  L.  R.^  20  Eq.    84.  London  v.  Web,  (1718)  1  P.  W.  527. 

"  At  p.  97. 
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and  to  interfere  with  the  legitimate  exercise  of  this  right  would  be 
to  deny  an  essential  quality  of  the  title.'-^ 

Where  there  is  not  actual  ouster  or  exclusion  the  only  remedy 
by  one  tenant  in  common  against  another,  so  using  the  common  pro- 
perty, is  an  action  for  an  account  -*  against  the  co-owner  who  has 
received  more  than  his  share,"  or  he  may  proceed  l)y  partition.^" 

Tlie  remedy  under  the  statute  of  Anne  -"^  is  not  an  action  for 
monev  had  and  received,  but  an  action  of  account,  in  which  all  just 
allowances  nuiy  l)e  made.-*' 

One  tenant  in  c»)mmon  can  not  maintain  an  action  against  his 
co-tenant  for  contribution  to  expenditures  upon  the  common  property 
unless  there  is  an  agreement  express  or  implied  by  the  latter  to  con- 
tril)ute  to  such  exj)enditures.  Xor  has  the  former  any  lien*"  for 
moneys  so  exj)ended.^** 

As  observed  by  Lindley,  LJ.,"*'  tenancy  in  common  is  a  tenure  of 
an  inconvenient  nature,  and  is  unfit  for  persons  who  can  not  agree 
among  themselves. 

The  owners  of  contiguous  estates,  who  were  tenants  in  common 
of  the  mines  beneath,  have  been  held  equally  entitled  to  the  landing 
rent  paid  on  foreign  coal  raised  through  a  shaft  which  had  been  con- 
structed by  a  lessee  of  the  mines,  but  which  was  made  in  the  separate 
property  of  the  defendant.^^ 

Where  there  is  partnership  both  in  the  mine  and  in  the  working 
and  profits  thereof  the  general  law  of  partnership,  except  as  modified 
by  statute,  apj»lies.''^ 

'i'he  liabilities  and  risks  incident  to  such  a  state  of  alTairs  are 
so  ureat  that  usually  a  Joint  stock  comj)any  is  incorporated. 


-  Per    Blako,    C,    in    Dougall  v.  Beav.  536;  Teasdale  v.  Sanderson, 

Foster.  (IS.'iS)  J  Gr.  323;  Henderson  (1864)  33  Beav.  534;  see  also  Dent 

V.  Eason.  (18.^,1)  17  Q.  B.  701.  v.  Dent,  (1861)  30  Beav.  363. 

'TndPr  4  Anno.  oh.  16.  ^' In    I^igh    v.    Dlckeson,    (1884) 

'^  Donifl   v.   Shurkburgh.   (1840)  4  15  Q.  B.  D.  69. 

Y.  &  r.  42:  .larobs  V.  Sownrd,  (1872)  "  in  Clegg  v.  Clegg,  (1861)  3  GIff. 

L.  R.  5  E.  &  I.  A  p.  464.  322. 

•"•  Doiigall  V.  Foster,  (1853)  4  Gr.  *^  As   to    mining   partnership    in 

324.  British    Columbia,  f  We    "  Mineral 

"4  Anno.  r.  16.  s.  27.  Act."    Part    III.,    infra,    c.    XVIII. 

^Thomas    v.    Thomns.    (1850)    5  See,  however,  the    dictum    of    Sir 

K'c<'h.  28.  John  Leach  in  Fereday  v.  Wight- 

^  Lpigh  V.  Dirkp.ton.  (1884)  15  Q.  wick.    (1829)    1    R.  &  M.  49.       Re 

P.  D.  60.  German  Mining  Co..  (1853)  4  De  O. 

'"Kay     V.    .Johnston.     (1856)      21  M.  &  G.  41. 


WORKINGS  141 


Where  mining  property,  whether  freehold  or  leasehold,  is  pur- 
chased with  partnership  funds  for  partnership  purposes,  it  is  well 
settled  that  such  property  is  regarded  as  part  of  the  stock  in  trade 
of  the  partnership,  and  has  to  every  intent  the  quality  of  personal 
estate.'* 

Where  there  is  co-ownership  of  the  mine  and  partnership  in  the 
working  thereof  only,  the  rights  and  liabilities  of  the  parties  are 
governed  partly  by  the  law  of  partnership  and  partly  by  the  law  of 
co-ownership.^^ 

In  Prendergast  v.  Thurton  '*  a  so-called  joint  stock  company  was 
established  to  work  a  mine,  and  certain  calls  were  made  as  to  which 
there  was  a  question  whether  they  were  validly  made  or  not.  The 
plaintiff  declined  to  pay  those  calls,  and  there  was  a  delay  of  nine 
years,  which  might  be  made  up  to  eleven  years.  Vice-Chancellor 
Knight  Bruce,  L.J.,  said:^^  "This  is  a  mineral  property,  a  property 
therefore  of  a  mercantile  nature,  exposed  to  hazard,  fluctuations,  and 
contingencies  of  various  kinds  requiring  a  large  outlay,  and  producing 
perhaps  a  considerable  amount  of  profit  in  one  year  and  losing  it  the 
next.  It  requires,  and  of  all  properties  perhaps  the  most  requires, 
the  parties  interested  in  it  to  be  vigilant  and  active  in  asserting  their 
rights.  This  rule,  frequently  asserted  by  Lord  Eldon,  is  consonant 
with  reason  and  justice.  Lord  Eldon  always  acted  upon  it,  and  it 
has  been  followed  by  subsequent  Judges  of  great  knowledge,  experi- 
ence and  eminence.''  It  was  held,  upon  the  ground  of  the  peculiar 
nature  of  a  mining  concern,  that  the  plaintiff  had  no  right  to  stand 
by  and  wait  till  it  appeared  clearly  that  it  was  worth  his  while,  and 
then  come  and  assert  his  interest,  in  the  mine. 

In  the  case  of  co-ownership  there  is  a  right  to  partition,  though 
in  certain  cases,  in  the  partition  proceedings,  a  sale  may  be  directed, 
whereas  in  case  the  mine  is  partnership  property  any  partner  may 
insist  upon  a  sale.     It  is  a  fundamental  principle  that  it  is  implied  in 


=*Crawshay    v.    Maule,    (1818)    1  (1818)    1    Swanst.    495;   Jeffreys   v. 

Swanst    495;    Pereday    v.    Wight-  Smith,     (1820)    1    J.     &    W.    298; 

wick,    (1829)    1    R.    &    M.    49.     Re  Roberts  v.  Eherhardt,  (1853)  Kay, 

Phillips  V.  Phillips,   (1832)   1  Myl.  159;  Wild  v.  Milne,  (1859)  26  Beav. 

&  K.   649;  Darby  v.   Darby,   (1856)  504. 

3  Drew.  506;  Steward  v.  Blakeway,  =">  (1841)  1  Y.  &  C.  Ch.  98;  followed 
(1869)  L.  R.  4  Ch.  609.  by  Kay,  J.,  in  Rule  v.  Jewell,  (1881) 

="  Bentley  v.  Bates,  (1840)  4  Y.  &  18  Ch.  D.  666. 

C.  182;  Wynget  V.  Hoathcote,  (1840)  "At  page  110. 

4  Y.  &  C.  187;  Crawshay  v.  Maule, 
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even-  contnu't  of  partnersliip,  that,  tiuitf  imlcpendently  of  any  ex- 
press stipulations  containtnl  in  the  contract  of  partnership,  at  the 
dissolution  of  the  i)arlncrship  all  the  property  of  the  partnership, 
whether  it  is  personal  or  real,  whether  it  is  stock  in  trade  or  leasehold 
or  freehold,  is  to  he  soltl,  and  the  net  proceeds,  after  satisfying  the 
partnership  dehts  and  all  the  partnership  liahilities,  are  to  be  divided 
anion«rst  the  partners.""* 

The  Relative  Rights  and  Duties  of  the  Mine  Owner  and  the 

Surface  Owner  wvw  considered  in  Re  Williams  v.  (iroucott,"''  where 
CoeklMirn,  ('..I.,  says:  •'"*  "The  (piestion  is  certainly  a  nice  and  also  a 
novel  one,  "namely,  whether,  when  a  mine  has  been  severed  from  the 
ownershij)  of  the  surface  soil,  with  license  to  the  owner  of  the  mine  to 
sink  a  shaft  through  the  surface,  it  is  incumbent  upon  him  to  protect 
the  owner  of  the  surface  a«rainst  injury  to  his  cattle  by  reason  of  the 
shaft,  or  whether  it  rests  with  the  owner  of  the  surface  to  protect  them 
a«;ainst  it  himself.  On  this  subject  there  is  no  positive  law,  or  statu- 
tory enactment,  or  mining  custom,  and  in  the  actual  case  there  is  no 
stipulation  as  to  the  duty  of  fencing  the  shaft.  ...  I  am  of 
ojiinion  tliat  it  is  more  reasonable  to  expect  tliat  the  man  whose  act 
produces  the  (bmger  should  do  all  that  is  reasona])ly  necessary  to  pre- 
vent injurious  conseciuences  to  the  owner  of  the  surface  soil,  who  does 
iiot  know  that  a  shaft  will  be  sunk,  or,  if  so,  when  or  where  it  will  be 
sunk." 

In  the  same  case  ]51ackburn,  J.,  says  : '"  "Now,  looking  at  the 
gen-,  ral  rule  of  law,  that  a  man  is  bound  to  use  his  pro])erty  so  as  not 
to  injure  his  neighbor,  it  seems  to  me,  that  when  a  party  alters  things 
from  their  normal  condition  so  as  to  render  them  dangerous  to  already 
acijuired  rights,  the  law^  casts  on  him  the  oldigation  of  fencing  the 
da?)ger,  in  order  that  it  shall  not  be  injurious  to  those  rights." 

In  (Jreat  Laxey  Mining  Company  v.  Clague,*®  the  distinction 
between  an  action  against  a  wrongdoer  for  a  trespass,  or  against  a 
person  negligently  and  improperly  exercising  a  right  so  as  to  injure 
another,  and  an  actif>n  against  a  ])erson  exercising  his  rights  not  negli- 
gently or  improperly,  but  subject  to  a  condition  that  he  should  pay 
compensation  for  damage  done,  is  pointed  out,  and  it  was  held  that 
the  party  receiving  such  compensation  is  thereby  put  in  as  good  a 


'*Prr  Pov^on.  h.  .1..   In  A.   G.   v.  See   also   Sybray   v.    White,    (1886) 

Alirshiiry.  (18Sr,)  ir,  Q.  n.  D.  4.37.  1  M.  &  W.  43.5. 

'■  (ISfiS)  4  n.  &  S.  149:  considprrd  "  At  p.  155. 

in   C.rrat    T.nxpy  Vlntn^  Comrnny  ^  P.  157. 

T.   riamro.   (1S78)  4   Arp.  Cn«.   11.',.  **(1878)  4  App.  Cas.  115. 
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position  as  if  the  damage  of  which  he  complained  had  never  been 
done,  and  that  after  receiving  such  compensation  he  will  have  no 
right  of  action  for  any  subsequent  damage  he  may  suffer  from  the 
same  cause. 

Employer's  Liability.  It  was  held  in  Brydon  v.  Stewart  °  that 
a  master  is  bound  to  take  all  reasonable  precautions  to  secure  the 
safety  of  his  workmen.  It  is  no  answer  to  the  claim  of  damages  by 
the  surviving  relatives  of  a  workman  accidentally  killed  in  a  mine, 
"  which  was  not  in  a  safe  and  sufficient  state,"  to  say  that  he  was  at 
that  moment  of  time  in  the  act  of  leaving  the  work  for  a  purpose  of 
his  own.  The  master  who  lets  the  workman  down  his  mine  is  bound 
to  bring  him  up  safely,  even  though  he  come  up  for  his  own  business, 
and  not  for  that  of  his  master.  Lord  Cranworth,  L.C.,  said:  ®  "  Not 
only  is  there  that  responsibility  by  the  law  of  Scotland,  but  clearly 
also  by  the  law  of  England,  which  is  thought  to  be  less  strict  on  this 
point.  A  master  by  the  laws  of  both  countries  is  liable  for  accidents 
occasioned  by  his  neglect  towards  those  whom  he  employs." 

Miners  are  entitled  to  the  benefit  of  "  The  Workmen's  Compen- 
sation Act "  ^  in  Ontario,  and  "  The  Employers'  Liability  Act "  *  in 
British  Columbia,  in  the  light  of  which  the  common  law  liability  of 
employers  to  their  workmen   must  now  be  read. 

Statute  of  Limitations  As  pointed  out  by  Sir  W.  Grant,  M.R., 
in  Seaman  v.  Vawdrey,*^  mines  are  frequently  purchased  or  reserved, 
not  only  without  any  view  to  their  immediate  working,  but  for  the  ex- 
press purpose  of  keeping  them  unwrought. 

The  relinquishment  of  the  right  to  work  mines  cannot,  there- 
fore, be  presumed  from  its  non-exercise. 

Parke,  B.,  in  giving  judgment  in  Smith  v.  Lloyd,^*^  decided  that 
where  the  owner  of  the  fee  simple  of  a  close,  with  minerals  under  it, 
conveyed  the  surface  reserving  the  minerals,  with  the  right  of  entry  to 
get  them,  and  he  afterward  granted  the  minerals  with  such  right, 
mere  non-user  for  more  than  forty  years,  no  other  person  having 
worked  or  having  been  in  possession  of  the  minerals,  was  not  suffi- 


'  (1855)  2  Macq.,  H.  L.  Scotch,  30.  see  also    Hodgkinson    v.  Fletcher, 

"At  p.  35.  (1781)  3  Doug.  31;  Adair  v.  Shaftoe, 

^  R.  S.  O.  (1897)  c.  160,  s.  2,  s.-s.  3.  (1812)     19     Ves.     156;    Norway    v. 

"R   S.    B.    C.    (1897)    c.    69,    s.    2,  Rowe,  (1812)  19  Ves.  156;  Keyse  v. 

.-s.  3.  Powell,   (1853)  2  E.  &  B.  132;  Low 

« (1809)  16  Ves.  392.  Moor  Co.  v.   Stanley,   (1875)  34  L. 


''  (1854)  9  Exch.  562,  at  page  572;       T.  N.  S.  186. 
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tii'iit  iiiidtT  i)  &  I  Will.  IV.  c.  7,  88.  2  and  :>,  to  har  the  grantee's 
rij^ht  of  entry  to  «;i't  the  niiiu'rals.  That  statute  doos  not  ap])ly  to 
(.asfs  of  want  of  actual  ])os>t'ssion  hy  the  ])laintitr,  but  to  tliose  nets 
<»nly  when'  ho  was  out  of  and  anothiT  jjarty  in  i)o.^session  for  the  pre- 
serihcd  time;  for  tiiiTc  must  he  hoth  absenee  of  possession  by  the 
jierson  wht>  has  the  ri^ht,  and  actual  j)os.«iession  by  another,  wlietlier 
aulvcrsc  or  not,  to  be  protected,  to  l)ring  tlie  ease  within  the  statute. 
We  entirely  concur  in  the  judt^nient  of  Blackburn,  C.J.,  in  Mae- 
donnell  V.  McKinty/  and  the  ]>rineiple  upon  which  it  is  founded. 

So  in  .\sliton  v.  Stock.''  The  facts  were,  that  the  ])laintifTs  were 
seiztd  in  fee  of  lands  to  whicli  tlieir  ])redecessors  derived  title  under 
a  conveyance  in  the  rei»rn  of  ()ueen  Klizal^eth,  wherein  the  srrantor 
nservecj  to  himself  and  his  heirs  male  a  rent-charge  of  7s.  8d.^  and 
which  contained  a  proviso  that  the  grantee  and  his  heirs  should  not 
dig  or  i:ct  any  coal  u|)on  the  lands  for  sale,  but  only  such  as  should 
be  luirned  or  employed  thereon.  The  defendant,  claiming  title  under 
a  demise  from  a  descendant  of  the  same  grantor,  had  for  more  than 
twenty  years  worked  from  mines  of  his  own  under  adjacent  lands — 
into,  and  had  taken  coals  from,  the  mines  under  the  ])laintifT's  land. 
And  it  was  held,  first,  that  the  proviso  in  the  original  convey- 
jince  was  not  a  repugnant  condition,  and  that  it  did  not  affect  the 
amount  of  damages  which  the  jdaintifTs  were  entitled  to  claim  as 
under  it  the  grantee  was  still  entitled  to  get  all  the  coal  for  his 
own  use,  though  not  to  sell  it  ;  secondly,  that  the  defendant  had 
not  suMpiired  any  title  to  the  mine  by  possession  under  the  Sta- 
tute of  Limitations,  and  that  the  ])laintilTs  were  entitled  to  an  in- 
junction with  an  account  for  six  years,  and,  thirdly,  that,  as  the  de- 
fendant had  been  working  under  a  bona  fide  belief  as  to  his  title,  he 
was  entitled,  in  taking  the  account,  to  an  allowance  of  his  expenses 
of  severing  tlie  coal  as  well  as  bringing  it  to  bank. 

The  owner  of  tlie  minerals  would  be  dispossessed  if  they  were 
wf)rked  either  by  the  owner  of  the  surface  or  a  stranger.'''^ 

I  ser  by  a  stranger  of  a  portion  of  the  surface  of  land  containing 
minerals  has  been  held  suflicient,  to  give  a  title,  under  the  statute, 
nf»t  only  to  the  surface,  but  also  to  the  minerals  thereon."^ 

Possession  of  junt  of  a  mine,  in  the  absence  of  possession  of  the 


'(1S47)     10    Ir.     ]..     n.  514;  also  'Rich   d.   I»rd  Cullen   v.  John- 

apprf»vpfl    In    Agrnry    Company    v.  ston.  (1745)  2  Strn.  1142. 

Sh(»rt.  (1888)  1.3  App.  Caa.  799.  ^  Seddon   v.   Smith.   (1877)   36   L. 

'  (1877)  6  Ch.  Div.  719.  T.  N.  S.  168. 
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surface,  will  only  give  title  under  the  statute  to  such  part,  and  not  to 
the  continuous  vein.''^ 

The  Eeal  Property  Limitation  Act  °  is  substantially  a  reproduc- 
tion of  the  English  legislation,  the  period  of  20  years  fixed  by  3  &  4 
Wm.  IV.  (Imp.)  1833,  c.  27,  s.  2,  which  was  reduced  to  12  years  by 
the  Real  Property  Limitation  Act,  1874,'^  being  further  reduced  in 
Ontario  to  10  years. 

To  bar  the  title  of  the  true  owner  under  this  Act,  there  must  be 
not  only  want  of  possession  by  him,  but  also  actual  and  continued 
possession,  whether  adverse  or  not,  by  the  party  claiming. 

In  Thew  v.  Wingate,^  and  Smith  v.  Stocks,^  there  was  such  actual 
possession  by  the  person  claiming  as  was  held  sufficient  to  bar  the 
original  owners. 

Way  Leave.  In  Phillips  v.  Ilomfray  ^^  the  defendants  w^ere 
held  liable  for  wrongfully  conveying  coals  through  the  plaintiff's 
property,  and  damages  were  assessed  by  an  inquiry  as  to  what  was 
proper  to  be  paid  for  way  leave. 

Specimens  of  the  ores,  minerals  and  other  products  of  any  mine 
being  worked  in  Ontario  are  required,^^  on  request,  to  be  furnished 
by  the  respective  owners  of  such  mines  for  the  School  of  Practical 
Science  and  the  museum  established  in  connection  therewith,  and  in 
default  the  owners  are  liable  to  a  fine. 

Rights,  duties  and  liabilities  arising  in  the  working  of  mines 
are  discussed  in  regard  to  Support  in  Chapter  IX.  (infra);  in  regard  to 
"Water  in  Chapter  X.  (infra);  in  regard  to  Air,  in  Chapter  X.  (infra). 

The  Statutory  Mining  Eegulations^^  in  force  in  the  various 
parts  of  Canada  are  printed  and  commented  on  as  follows:  Those  re- 
lating to  mines  in  Ontario,  Chapter  XIV.;  Quebec,  Chapter  XV.;  'New 
Brunswick,  Chapter  XVI.;  Nova  Scotia,  XVII. ;  British  Columbia, 
XVIII. ;   Territories  of  the  Dominion,  XIX.i« 


''  Earl   of  Dartmouth   v.   Spittle,  « (1862)  10  B.  &  S.  714. 

(1871)  24  L.  T.  N.  S.  68;  Ashton  v.  '  (1869)  10  B.  &  S.  701. 

Stock     (supra);   McDonnell    v.   Mc-  «' (1871)  L.  R.  C.  Ch.  780. 

Kinty    (supro).  °'  By  R.  S.  O.  (1897)  c.  30C.  s.  5. 

«R.  S.  O.,  1897,  c.  133.  ^°  See  Index. 

'  37  &  38  Vict.  (Imp.)  c.  57,  s.  1. 
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CHAPTER    YII. 


ALIKNS  AND  FOREIGN    CORPORATIONS. 


As  io  Aliens. 

TliC  exclusive  statutory  jurisdiction  respecting  "naturalization 
and  aliens"  resi«les  with  the  Parliament  of  Canada/  but  in  each  Pro- 
\iuci'  the  respective  J^^gislative  Assemblies  thereof  have  exclusive 
statutory  jurisdiction  respecting  "  Pro])erty  and  Civil  Rights  in  the 
Province."  - 

The  capacity  of  aliens  to  take  and  hold  land  within  the  Domin- 
ion of  Canada,  though  not  comprised  in  any  Province  thereof,  and 
in  the  various  JVovinces  thereof,  is  as  follows: 

Throughout  Canada.  "  Real  and  ])ersonal  property  of  any  de- 
i-crijaion  may  be  takeu,  acquired,  held  and  disposed  of  by  an  alien 
in  the  same  manner,  in  all  respects,  as  by  a  natnral-born  British  sub- 
ject: and  a  title  to  real  and  personal  ])roj)erty  of  any  description  may 
be  derive<l  through,  from,  or  in  succession  to  an  alien,  in  the  same 
manuer  in  all  n'sjx'cts  as  through,  from,  or  in  succession  to  a  natural- 
born   IJrilisli  subject.''**^ 

This  legislation  undoubtedly  applies  to  all  Dominion  lands,  and 
•  uablr-  alioiis  to  hold  lands  in  the  Territories  and  also  in  the  various 
Proviiurs.  at  all  cvt-nts  if  there  is  no  conflicting  provincial  legislation. 

In  Ontario.  *'  On  and  from  the  23rd  day  of  November,  184!), 
every  alien  shall  be  deemed  to  have  had,  and  shall  hereafter  have,  the 
same  <apacity  to  take  by  gift,  conveyance,  descent,  devise,  or  other- 
wiso,  howsoever,  and  to  hold,  ])ossess,  enjoy,  claim,  recover,  convey, 


TV   N.  A.   Art.  (1867)  s.  91,  s.-a.  » B.  N.  A.  Act,  (1867)  s,  92,  s.-s. 

25.  13. 

'  R.  S.  C.  (1886)  c.  113.  8.  3. 
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devise,  impart  and  transmit  real  estate  in  this  Province,  as  natural- 
Lorn  or  naturalized  subjects  of  Her  Majesty."  * 

"  The  real  estate  in  Ontario  of  an  alfen  dying  intestate  shall 
descend  and  be  transmitted,  as  if  the  same  had  been  the  real  estate 
of  a  natural-born  or  naturalized  subject  of  Her  Majesty."  ° 

"  Nothing  herein  contained  shall  alter,  impair  or  affect,  or  be 
construed  to  alter,  impair  or  affect  in  any  manner  or  way  whatsoever, 
any  right  or  title  legally  vested  in  or  acquired  by  any  person  or  pei'- 
sons  whomsoever  before  the  23rd  November,  1849."  ^' 

In  Quebec.  Aliens  have  a  right  to  acquire  and  transmit  by 
gratuitous  or  onerous  title,  as  well  as  by  succession  or  by. will,  all 
movable  and  immovable  property  in  Lower  Canada  in  the  same 
jnanner  as  British-born  or  naturalized  subjects.'^ 

In  New  Brunswick.  The  General  Mining  Act  ^  provides  that 
aliens  as  well  as  British  subjects  may  enjoy  the  benefit  of  the  Act  by 
com])lying  with  its  provisions  and  submitting  thereto. 

In  Nova  Scotia.  Aliens  may  take,  hold  and  convey  and 
transmit  real  estate,*^ ^  and  trust  companies  or  corporations  having  a 
legal  status  in  any  foreign  state  may  hold  real  estate  by  way  of  mort- 
gage or  otherwise  in  furtherance  of  any  trust  they  may  assume  in 
connection  with  any  enterprise  or  undertaking  wdthin  the  Province  of 
Nova  Scotia,  with  full  power  to  such  companies  or  corporations  to 
convey  and  transfer  the  same,^-  and  no  title  to  real  estate  shall  be  in- 
valid on  account  of  the  alienage  of  any  former  owner  or  holder 
thereof,®  or  because  the  same  was  formerly  owned  or  held  by  a  foreign 
corporation."^ 

The  children  and  grandchildren  of  natural-born  British  subjects, 
though  born  in  a  foreign  country,  are  not  aliens,  and  are,  therefore, 
capable  of  transmitting  real  estate  in  this  Province  by  descent  and 
otherwise.  AVhere  there  is  a  failure  of  inheritable  blood  by  reason 
of  alienage,  the  lands  do  not  escheat,  but  go  to  the  next  heir."- 

The  law  requires  strict  proof  from  the  parties  who  set  up  an 
alienage  as  against  title.®^ 


*  R.  S.  O.  (1897)  c.  118,  s.  1.  "  S.  1  of    c.  86    of    the    Revised 

'^  lb.  s.  2.  Statutes  of  Nova  Scotia,  5th  series. 

"  The    date    when    the    original  ^==  Acts  of  1891,  s.  1. 

Act  came  into  force.     lb.  s.  3.  "  lb.  s.  2. 

'  Article  25  of  the  Quebec  Civil  "^  Acts  of  1891,  c.  20,  s.  2. 

Code.  <»- Salter  v.   Hughes,   (1864)    5   N. 

'S.  3;    passed    16th    April,  1891.  S.  R.  409;  1  Old.  409. 

See  Chap.  XVI.  infra.  »'  Williams  v.  Myers,  (1871)  8  N. 


S.  R.  157;  2  N.  S.  D.  157. 
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In  British  Columbia.  **  Every  alien  shall  be  deemed  to  have 
!iad,  ami  shall  luTeaftiT  have  the  same  eapacity  to  take,  hold,  enjoy, 
nnoviT,  lonvt'V  and  transmit  title  to  land  and  real  estate  of  every 
description  in  thiis  Province,  as  if  he  were  a  natural-horn  British  sub- 
ject, and  no  jHTson  shall  he  disturl)e(l  in  the  possession  or  precluded 
from  the  recovery  of  any  lands  or  real  estate  in  this  Province  by  rea- 
son onlv  that  some  person  from  or  through  whom  he  may  derive  his 
title  was  an  alien."  *" 

The  real  estate  in  this  Province  of  an  alien  dying  intestate  shall 
descend  an<l  be  transmitted  as  if  the  same  had  been  the  real  estate 
of  a  natural-l>orn  or  naturalized  subject  of  Her  Majesty. ^^ 

Any  alien,  upon  making  a  declaration  in  the  prescribed  form  of 
his  intention  to  become  a  British  subject,  may  record  unsurveyed 
C  rown  lands.'- 

Spccial  provisions  were  made  by  the  C'liinese  Regulation  Act  "  as 
to  th«'  sum  i)ayablc  by  a  Chinese  for  a  free  miner's  certificate,  and 
it  was  also  pr«)vided,  ''Any  Chinese  who  shall  be  found  mining  for  gold 
and  precious  metals,  or  following  the  ordinary  occupation  of  a  free 
miner,  whether  on  his  own  account  or  for  others,  without  having  in 
his  possession  a  free  miner's  certificate,  lawfully  issued  to  him  subse- 
(piently  to  the  passage  of  this  Act,  and  any  person  who  shall  employ 
any  Chinese  in  and  al)out  gold  mining,  who  has  not  in  his  possession 
such  a  certificate,  shall  forfeit  and  i)ay  a  sum  not  exceeding  $30."  '* 

This  ])rovision  was  held  to  be  ultra  vires  in  Kegina  v.  Wing 
(hong,'"'  and  has  been  omitted  from  the  Revised  Statutes  of  1897. 

**  Xo  Chinaman  shall  be  employed  in,  or  allowed  to  be  for  the 
jiurpose  of  ciui)loyment  in,  any  mine  to  which  this  Act  applies,  below 
ground."  ^ 

It  wjis  held  by  the  Supreme  Court  of  British  Columbia  in  re 
The  Coal  Mines  B('gidatif)n  Amendment  Act,  1800,-''  that  the  above 
provision  was  within  the  costitutional  power  of  the  Provincial  Legis- 
lature as  being  a  regulation  of  coal  mines,  and  was  not  ultra  vires  as 
an  interference  with  the  subject  of  aliens. 


'- R.  a.  n.  C.  (1897)  r.  6.  8.  2.                   'See    "Coal    Mines    Regulation 

"  lb..  8.  3.  Art,  R.  S.  B.  C.  (1897)  c.  138.  8.  4, 

"  Soe  "  Uind    Art."   R.    S.  B.  C.         formerly  "  The  Coal  Mines  Regula- 

c   113.  8.  5.  tlon   Amendment  Act,  1890." 

"(1888)  Con.  Stat.  H.  C.  c.  18.8.  M1896)  5  B.  C.  R.  306;  an  appeal 

l**-  from  this  decision  to  the  Supreme 

'*^^^  Court    of    Canada    was    quashed. 

'M  B.  C.  R.  (part  2)  l.'O.  The  judgment  Is  not  yet  reported. 
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As  to  Foreign  Corporations. 

The  comity  of  nations  distinctly  recognizes  the  right  of  a  foreign 
incorporated  company  to  carry  on  business  and  make  contracts  with- 
out the  country  in  which  it  is  incorporated,  if  consistent  with  the 
purposes  of  the  corporation,  and  not  prohibited  by  its  charter,  and 
not  inconsistent  with  the  local  laws  of  the  country  in  which  the 
business  is  carried  on,  subject  always  to  the  restrictions  and  burthens 
imposed  by  the  laws  enforced  therein.^ 

In  all  the  Provinces,  except  Quebec,  and  in  the  Territories  of 
Canada,  the  Statutes  of  Mortmain  *^  are  in  force,  except  as  modified 
by  Canadian  or  provincial  legislation. 

In  Ontario.  Under  the  S^tatutes  of  Mortmain  *^  an  alienation  in 
mortmain  is  voidable  only,  and  not  void,  and  where  lands  are  held 
in  free  and  common  socage,  the  lands  so  aliened  can  only  be  forfeited 
by  the  Crown,  and  that  only  after  office  found.^ 

The  effect  of  these  statutes  upon  the  rights  of  corporations  is 
stated  by  Street,  J.,^  to  be  that  a  conveyance  to  a  corporation  (not 
expressly  forbidden  by  their  charter  to  take  lands  at  all)  without  a 
license  to  take  in  mortmain  will  vest  the  lands  in  the  grantees,  sub- 
ject  to  the  right  of  the  Crown  to  enter  and  declare  the  land  forfeited. 

In  this  case  ^  the  opinion  was  expressed  that  an  Act  might  be 
passed  by  the  Dominion  Parliament  that  a  license  from  the  Crown 
should  not  be  necessary  to  enable  any  corporation  to  hold  lands 
within  the  Dominion. 

"  Such  a  law  would  not  prevent  the  Provinces  from  passing  laws 
preventing  altogether  or  restricting  and  regulating  the  holding  of 
lands  by  corporations  in  such  Provinces.  It  would  be  merely  an 
abnegation  on  the  part  of  the  Crown  of  its  prerogative  right  to  re- 
quire a  license."  ^ 

The  Provincial  Legislatures  having  exclusive  jurisdiction  over 


*  C.  P.  R.  V.  Western  Union  Tele-  forfeited    for    any     cause    except 

graph  Co.,  (1889)  17  S.  C.  R.  151,  at  crime,    or    in    case    possession    is 

P-  155.  withheld,     to     cause     an     action 

*'  See  ante,  p.  5,  note  11.  to    be    brought    for    the    recovery 

'  Per  Armour,  C.J.,  McDiarmid  v.  thereof  without  any  inquisition  be- 

Hughes,  (1888)  16  O.  R.  570,  at  p.  ing  necessary. 

576.     See,  however,  R.  S.  O.  1897,  "  lb.  p.  579. 

c.     114,     allowing     the    Attorney-  '  lb.,  per  Armour,  C.J.,  p.  577. 
General  to  take  possession  of  lands 
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"  property  an<l  civil  rights,"  '  may  impose  conditions  and  restrictions 
upon  foreign  corporations  holding  lands  or  mining  rights  in  the  vari- 
ous Provinces. 

The  Ontario  Companies  Act  °  provides  that  any  company  in- 
corporated otherwise  than  by  or  under  the  authority  of  an  Act  of  the 
Legislature  of  Ontario,  desiring  to  carry  on  any  of  its  business,  which 
is  within  the  scope  of  the  Companies  Act,  within  tlie  Province  of 
Ontario,  may  petition  the  Lieutenant-Governor  in  Council  for  a  license 
so  to  do,  wlio  may  thereupon  authorize  such  company  to  use,  exercise 
and  enjoy  any  powers,  privileges  and  rights  set  forth  in  such  license. 

IJefore  tlic  license  is  issued  a  verified  copy  of  the  Act,  charter  or 
other  instrument  incorporating  the  company,  must  be  deposited  with 
the  Provincial  Secretary,  together  with  a  didy  executed  power  of  at- 
torney, empowering  some  person  named  therein  and  residing  in  On- 
tario to  act  as  its  attorney. 

Notice  of  the  license  must  be  published  in  the  Ontario  CJazette, 
and  the  license,  or  an  exemplification  thereof  under  the  Great  Seal 
of  Ontario,  is  made  suflicient  evidence  in  any  Court  in  the  Province 
of  the  due  licensing  of  the  company. 

Certain  returns  must  be  made  to  the  Provincial  Secretary  on  or 
before  the  Sth  of  February  in  every  year,  in  default  of  which  the  com- 
pany and  its  otlicers,  wlio  knowingly  and  wilfully  authorize  or  permit 
such  default,  incur  a  })enalty  of  $20  for  every  day  during  which  the 
default  continues. 

Power  is  given  to  the  Lieutenant-Governor  in  Council  to  suspend 
or  revoke  the  license  by  Order  in  Council,  if  the  company  refuses  or 
fails  to  comjdy  with  the  provisions  of  the  section. 

The  statutory  ])rovisions  as  to  Extra  Provincial  Mining  Com- 
panies '"  are  printed  in  Appendix  L 

There  is  no  enactment  expressly  prohibiting  a  comjiany  incorpo- 
rated elsewhere  than  in  Ontario  doing  business  in  the  Province,  but 
to  enable  sudi  a  company  to  hold  mining  ]>roj)erty,  i.e.,  real  estate,  in 
tlu'  rrovince,  it  is  necessary  that  the  license  ])rovided  for  should  be 
obtained.  This  rule  clearly  applies  to  companies  incorj)orated  by 
the  other  Provinces  of  Canada,  but  whether  the  case  of  a  Dominion 
incorporation  constitutes  an  exception  is  doubtful. 

It  would  seem  to  follow  from  the  opinion  of  the  Queen's  neneh 
T)ivisioiijil  Courf  in  AfcDiarmid  v.  Hughes  *  that  such  a  license  is  not 


"Ss.  13,  8.  92.  of  the  B.  N.  A.  .\ct,  '"  R.   S.  O.    (1897)    c.  197,  sb.  10, 

1867.  11 

•R.  S.  O.  (1897)  c.  191,  s.  107.  '  Siiptn. 
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necessary  to  entitle  a  Dominion  company  to  hold  lands  in  the  Pro- 
vince, but  that  opinion  was  not  made  the  basis  of  the  decision  of  the 
Court  and  can  scarcely  be  reconciled  with  the  decisions  of  the  Privy 
Council  as  to  the  executive  and  legislative  powers  of  the  Provinces, 
and  as  to  the  relation  between  the  Crown  and  the  Provinces. 

The  decision  of  the  Privy  Council  in  Liquidators  Maritime  Bank 
v.  Eeceiver-General,^  "  That  a  Lieutenant-Governor,  when  appointed, 
is  as  much  the  representative  of  Her  Majesty  for  all  purposes  of  Pro- 
vincial Government  as  the  Governor-General  is  for  all  purposes  of  Do- 
minion Government "  ;  and  the  dictum  of  Sir  Montagu  Smith  in 
Citizens  Insurance  Co.  v.  Parsons  ^  appear  to  point  the  other  way. 

The  point  was  discussed  but  not  decided  in  The  Colonial  Build- 
ing and  Investment  Association  v.  Attorney-General  of  Quebec* 

In  Quebec.  A  corporation,  whether  merely  trading  or  not, 
and  whether  foreign  or  domestic,  is  incapacitated  from  acquiring  as 
well  as  from  holding  lands  without  the  consent  of  the  Crown  being 
first  obtained.^ 

For  the  purposes  of  this  rule,  all  mining  companies  incorporated 
elsewhere  than  in  Quebec,  including  companies  incorporated  under 
Imperial  Acts,  by  the  Dominion  Government,  and  by  the  other  Pro- 
vinces would  be  considered  foreign  companies. 

In  Nova  Scotia  corporations  having  a  legal  status  in  any  foreign 
state  may  hold  real  estate  by  way  of  mortgage  or  otherwise  in  further- 
ance of  any  trust  they  may  assume  in  connection  with  any  enterprise 
or  undertaking  within  the  Province,  with  full  power  to  convey  and 
transfer  the  same.^^ 

In  New  Brunswick.  AVhere,  in  an  action  of  trespass,  title  is 
set  up  under  a  deed  from  a  foreign  corporation,  there  must  be  proof 
of  the  creation  of  the  corporation  in  the  country  in  which  it  professes 
to  have  been  incorporated.'^^ 

In  the  District  of  Yukon.  The  Placer  Mining  Kegulations  of 
18th  January,  1898,  define  "Joint  Stock  Company''  to  mean  "any 

=*  (1892)  A.  C.  443.  vestment      Assn.       v.      Attorney- 

'^  (1881)  7  App.  Cas.  117.  General  of  Quebec,   (1883)   9  App. 

*  (1883)  9  App.  Cas.  157,  at  p.  166.  Cas.  166. 

■^  Chaudiere  Gold  Mining  Co.   of  ''  Acts  of  1891,  c.  20,  s.  1. 

Boston  v.   Desbarats,   (1873)   L.  R.  ^^-  Young  v.  Milne,  (1889)  28  N.  B. 

5  P.  C.  277;  Colonial  Building  &  In-  r.  186. 
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company  incorporated  for  niining  purposes  under  a  Canadian  Charter 
or  licensed  liy  the  (iovernnient  of  Canada." 

In  British  Columbia.  "  Kxtra  Provincial  Company  "  is  defined 
to  niean  a  duly  incorporated  comj)any  other  than  a  company  incor- 
porated under  the  laws  of  the  Trovince  of  British  Columbia.'* 

'*  I'nless  otherwise  provided  by  any  Act,  no  Extra  Provincial 
Comj)any  havin*;  •rain  for  its  ])urj)ose  and  object  shall  carry  on  any 
business  within  the  scope  of  this  Act  in  this  Province  unless  and 
until  it  shall  have  been  duly  licensed  or  registered  under  this  Act, 
and  therel)y  become  expressly  authorized  to  carry  on  such  of  its  busi- 
ness as  is  sj)eci(ied  in  the  license  or  certificate  of  registration,  and  no 
(onipany,  firm,  broker  or  other  person,  shall,  as  the  rej)resentative  or 
agent  of,  or  acting  in  any  other  capacity  for  any  such  Extra  Pro- 
vincial Company,  carry  on  any  of  its  business  within  this  Province 
until  such  comi)any  shall  have  obtained  such  license  or  certificate  of 
i«'gistration;  and  any  such  company  which  fails  or  neglects  to  obtain 
such  license  or  certificate  of  registration  shall  incur  a  penalty  of  $50, 
iec<>veral)le  ujion  summary  conviction,  for  every  day  during  which  it 
carries  on  business  in  contravention  of  this  section;  provided  that  this 
section  shall  not  apply  until  the  first  day  of  January,  1898,  to  any 
Extra  Provincial  Company  carrying  on  business  within  this  Pro- 
vince on  the  date  of  the  ])assage  of  this  Act,  and  further  provided  that 
proof  jis  to  comj)liance  with  this  section  shall  at  all  times  be  upon 
the  comj)any.^ 

'•  Any  Kxtra  Provincial  Company,  duly  incorporated  under  the 
laws  of  (ireat  Britain  of  Ireland,  or  of  the  Dominion  of  Canada,  or 
of  the  late  Province  of  Canada,  or  of  any  of  the  Provinces  of 
Canadji,  duly  authorized  by  its  charter  and  regulations  to 
(arry  out  or  effect  any  of  the  ])urposes  or  objects  to 
which  the  legislative  authority  of  the  Legislature  of  British  Columbia 
extends,  may  ol>(ain  a  license  from  the  registrar  authorizing  it  to 
(arry  on  business  within  this  Province  on  compliance  with  the  provi- 
sions of  this  Act,  and  on  payment  to  the  registrar  in  res])ect  of  the 
several  matters  mentioned  in  the  table  marked  B  in  the  first  sche- 
dnle  hereto  the  several  fees  therein  specified,  and  shall,  subject  to 
the  provisions  of  the  charter  and  regulations  of  the  company  and  to 
(he  terms  of  the  license,  thereupon  have  the  same  powers  and  privi- 
leges in  this  Province  as  if  incorporated  under  the  provisions  of  this 
Ait." 


-"Companies  Act,"   R.   S.  B.   C.  'S.  123. 

(1897)  c.  44.  8.  1.  *S.  124. 
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"  Before  the  issue  of  a  license  to  any  such  Extra  Provincial  Com- 
pany, the  company  shall  file  in  the  office  of  the  registrar: — 

{a)  A  true  copy  of  the  charter  and  regulations  of  the  company, 
verified  in  manner  satisfactory  to  the  registrar,  and  showing  that  the 
company  by  its  charter  has  authority  to  carry  on  business  in  the  Pro- 
vince of  British  Columbia; 

(6)  An  affidavit  or  statutory  declaration  that  the  company  is 
still  in  existence  and  legally  authorized  to  transact  business  under 
its  charter; 

(c)  A  copy  of  the  last  balance  sheet  of  the  company  and  auditor's 
report  thereon; 

{d)  A  duly  executed  power  of  attorney,  under  its  common  seal, 
empowering  some  person  therein  named,  and  residing  in  the  city,  or 
place  where  the  head  office  of  the  company  in  this  Province  is  situate, 
to  act  as  its  attorney  and  to  sue  and  be  sued,  plead  or  be  impleaded 
in  any  Court,  and  generally  on  behalf  of  such  company  and  within 
the  Province,  to  accept  service  of  process  and  to  receive  all  lawful 
notices,  and  to  do  all  acts  and  to  execute  all  deeds  and  other  instru- 
ments relating  to  the  matters  within  the  scope  of  the  power  of  attor- 
ney and  of  the  company  to  give  to  its  attorney,  and  such  company 
may  from  time  to  time,  by  a  new  or  other  power  of  attorney  executed 
and  deposited  as  aforesaid,  appoint  another  attorney  within  the  Pro- 
vince for  the  purposes  aforesaid  to  replace  the  attorney  formerly 
appointed.  The  power  of  attorney  may  be  according  to  a  form  ap- 
proved of  and  provided  by  the  registrar."  " 

Provision  is  also  made  as  to  what  the  license  shall  contain  and 
for  publication  thereof.^^ 

The  Lieutenant-Governor  has  power  to  revoke  licenses.^ 

"  Any  Extra  Provincial  Company  duly  authorized  by  its  charter 
and  regulations  to  carry  out  or  effect  any  of  the  purposes  or  objects 
to  which  the  legislative  authority  of  the  Legislature  of  British 
Columbia  extends,  may  register  the  company  as  a  company  under 
this  Act  on  compliance  with  the  provisions  thereof,  and  on  payment 
to  the  registrar  in  respect  of  the  several  matters  mentioned  in  the 
table  marked  B  in  the  first  schedule  hereto,  the  several  fees  therein 
specified,  and  such  company  shall,  subject  to  the  provisions  of  the 
charter  and  regulations  of  the  company,  and  of  this  Act  thereupon 
have  the  same  powers  and  privileges  in  this  Province  as  if  incorpo- 
rated under  the  provisions  of  thin  Act."  ^ 


»S.  127.  'S.  131. 

^0  S.  128.  ■  S.   132. 
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Winding  Up.  Tlie  application  of  **  Tlie  Winding-up  Act*'* 
to  fur».'i«;n  corporations  doing  lousiness  in  Canada,  was  discussed  in 
Mercliants  liank  of  Halifax  v.  (iillcspie,*  and  in  Allen  v.  Hanson  in 
He  Scottish-Canadian  Asbestos  Co,^ 

Where  a  winding-up  order  was  nuide  under  the  Act  by  the  Su- 
preme Court  of  New  Brunswick,  of  an  insolvent  company  having  offices 
in  J/)nd(>n,  ilnglantl,  and  in  the  Provinces  of  Quebec  and  New  Bruns- 
wick, tile  Supreme  Court  of  Xova  Scotia  held,  on  an  appeal  by  the 
litjuidator,  against  an  attachment  issued  in  Xova  Scotia,  by  a  creditor, 
after  tlie  nuiking  of  the  winding-up  order,  upon  assets  of  the  com- 
j»any  in  N'ova  Scotia,  in  transit,  that  the  claim  in  question  was  clearly 
one  which  could  be  dealt  with  in  the  winding-up  proceedings,  and 
that  the  i)rovisi()ns  of  "  The  X^ova  Scotia  Judicature  Act,*^  in  relation 
to  fort'ign  corporations  doing  business  by  an  agent  within  the  Pro- 
vince, refers  only  to  companies  carrying  on  a  regular  and  continuous 
business,  and  not  to  comjianies  which  have  merely  a  few  isolated 
business  transactions.^ 


^-  R.  S.  C.  (18S6)  Ch.  129.  "Order  47,  R.  1. 

M1884)  10  S.  C.  R.  312.  'Salter  v.  St.  Lawrence  Lumber 

»  (1890)  18  S.  C.  R.  6G7.  Co.  (Ltd.).  (1896)  28  N.  S.  R.  335. 
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SALES,   DOWER,   MORTGAGES,  ETC. 

Grants  Generally*  Prima  facie,  the  owner  of  the  land  has  every- 
thing under  the  sky  down  to  the  centre  of  the  earth. ^ 

The  general  presumption  of  law  is:  Cujus  est  solum,  ejus  est 
usque  ad  caelum  et  ad  inferos. 

This  presumption  may,  however,  be  rebutted  as  has  been  shown. ^^ 

In  Keyse  v.  Powell,^  Lord  Campbell,  C.J.  (for  the  Court)  said: 
"  The  surface  and  the  minerals  may  be  dissevered  in  title,  and  be- 
come separate  tenements,  as  appears  abundantly  from  the  cases  cited, 
Curtis  V.  Daniel,^  and  Humphries  v.  Brogden.'*  But  the  presumption 
is  to  the  contrary.  .  .  .  And  in  Lewis  v.  Branthwaite,^  .  .  . 
Littledale,  J.,  adds  :  *  It  is  not  disputed  that  a  freeholder,  or  one 
holding  under  him,  for  life,  for  years,  or  at  will,  has  possession  of  the 
soil  from  the  surface  to  the  centre  of  the  earth,' "  etc. 

In  Low  Moor  Co.  v.  Stanley  Co.,*^  the  effect  of  a  bargain  and 
sale  of  minerals  to  a  man,  his  executors,  administrators  and  assigns, 
was  held  to  create  a  tenancy  at  will,  the  deed  not  having  been  en- 
rolled, but  having  been  followed  by  possession  of  the  seams  of  coal, 
gave  the  tenant  a  good  title  so  as  to  enable  him  to  maintain  an  action 
of  trespass  against  wrongdoers. 

In  Ontario  all  corporeal  tenements  and  hereditaments,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof,  are  deemed  to  lie 
in  grant  as  well  as  in  livery.^ 


'  Per  Bowen,   L.J.,   Pountney   v.  "  See  ante,  p.   55. 

Clayton,    (1883)    11    Q.    B.    D.    838.  -  (1853)  2  E.  &  B.  144. 

Art.    414    of    the    C.    C.    of  Lower  "  (1808)  10  East,  273. 

Canada  provides,  that  "  ownership  *  (1848)  12  Q.  B.  739. 

of    the    soil    carries    with    it  the  »  (1831)  2  B.  &  Ad.  437. 

ownership  of    what    is  above  and  "  (1876)  34  L.  T.  N.  S.  186. 

what  is  below  it."  '  R.  S.  O.,  1897,  c.  119,  s.  2. 
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Tliis  is  likewise  the  case  in  liritisli  Columbia  and  the  Nortli- 
West  Territories." 

When  the  ownership  of  the  surface  is  severed  from  the  owner- 
shij)  of  the  sulijaient  mines  or  strata  of  minerals,  such  mines  or 
."tnita  are  corporeal  hereditaments,  and  in  Ontario,  British  Columbia 
an<l  the  Xorth-West  Territories  lie  in  grant. 

A  ri^dit  to  work  mines  is  an  incori)()real  hereditament  lying  in 
grant."' 

In  (^ui'hec  it  has  ])een  decided  that  an  unreserved  sale  of  an 
inimoval)le  conveys  all  mining  rights  in  the  same,  subject  to  the 
provi>i()ns  of  the  (^uehee  juining  law,  and  an  action  will  lie  to 
ii'.-iliate  such  sale,  or  for  an  indemnity,  by  a  purchaser  who  subse- 
•  piently  discovers  tluit  a  reserve  of  such  mining  rights  exists  in  favor 
nf  his  vendor's  authors.* 

The  Surface  means  not  the  mere  ])lane  surface,  but  all  the 
land  except  the  mines.  The  rights  of  such  surface  owners  where 
there  are  minerals  are  as  follows:  First,  there  may  be  the  surface 
owner,  who  nuiy  have  both  the  surface  and  the  mines;  secondly,  there 
may  be  the  surface  owner  who  is  entitled  to  the  ordinary  right  of 
sup|>ort,  not  because  there  is  a  deed,  but  because  it  is  not  known  what 
was  the  origin  of  the  severance;  thirdly,  there  may  be  the  surface 
owner  wUn  has  the  right  to  support,  created  by  the  document  which 
c fTec  ted  the  severance,  and  in  that  case  the  extent  of  the  right  of  sup- 
port must  depend  on  the  terms  of  the  document,  and  their  true  con- 
strue tion;  fourthly,  there  may  be  the  surface  owner,  who  has  no  right 
to  support  at  all,  because  he  has  given  it  away.* 

It  is  settled  law  that  where  minerals  are  severed  from  the 
>iirtace  by  deed,  instrument  or  Act  of  Parliament,  the  mineral 
owner  is  not  entitled  to  let  down  the  surface  unless  by  the  deed,  in- 
>trnnH'nt  or  .\ct  of  Parliament  by  which  the  nnnerals  are  severed  it 
aj»])ears  that  the  surface  owner  has  parted  with  the  right  of  supimrt, 
or,  in  other  words,  that  the  mineral  owners  right  to  get  the  minerals 
is  thereby  liiniti  d  to  getting  them  in  such  a  manner  as  not  to  occasion 
iiijiirv  to  the  surface  owner.-'' 


•Spo  .^.  2  of  the  English  Real 
Property  Art.  1845,  8  &  9  Vict.  r. 
lor,.  which  is  in  force  there;  see  R. 
S.  Tl.  C.  (1897)  p.  nil. 

'Sutherland  v.  Heathcote,  (1892) 
1    Ch.    475. 

'  Nell  V.  Proiilx.  R.  .T.  Q.  I  C.  S. 
.'«.'i:  SCO  Turriff  v.  Cle  fie  Fer  Que- 
bf>c  Central.  R.  .1.  Q.  2  Q.  R.  5.59. 


-  Per  Bowen,  L.J.,  in  Pountney  v. 
Clayton.  (1883)  11  Q.  B.  D.  838. 

*  Per  A.  L.  Smith,  L.J.,  in  London 
&  N.  E.  Ry.  Co.  V.  Evans.  (1893) 
1  Ch.  16.  at  p.  30;  Caledonia  Rail- 
way Co.  V.  Sprot.  2  Mncq.  449;  Bell 
V.  Love,  10  Q.  B.  D.  547.  558;  Davis 
v.  Treharne,  6  App.  Cas.  460. 
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In  "Williams  v.  Bagnall,®  a  case  in  which  the  right  of  the  sur- 
face-owner to  support  was  excluded,  Wood,  V.C,  said:^®  "  He  grants 
tlie  whole  of  the  property,  which  is  a  grant  out  and  out  of  the  whole 
from  the  surface  to  the  centre  of  the  earth;  but  he  makes  out  of  the 
grant  this  exception — he  excepts  and  reserves  to  himself  all  mines 
and  minerals  whatsoever,  lying  and  being  in  and  under  the  said  land 
and  premises  hereinbefore  described  and  hereby  conveyed  (this  is  a 
simple  exception),  and  then  comes  this,  as  to  which  there  has  been 
a  controversy,  whether  it  is  to  be  treated  as  a  reservation  or  grant  by 
the  person  taking  the  grant  of  the  surface.  I  do  not  think  it  is  neces- 
sary to  pursue  this  point  any  further,  and  I  take  it  for  the  purpose  of 
the  case  to  be  a  reservation  to  be  construed  with  reasonable  strictness 
against  the  person  reserving  to  himself  that  right  against  the  pre- 
vious grant  of  the  surface.  Having  excepted  the  minerals,  he  says 
also  ^  with  full  power  and  authority  to  and  for  the  said  .  .  his 
heirs  and  assigns,  or  other  the  person  or  persons  for  the  time  being, 
who  would  have  been  entitled  to  the  freehold  reversion  and  inherit- 
ance of  the  hereditaments  hereby  conveyed  in  case  this  conveyance 
had  not  been  made,  to  get,  work,  raise,  sell  and  dispose  of  the  same 
mines  and  minerals;  but  without  entering  upon  the  said  lands  and 
premises,  or  any  part  thereof,  for  such  purposes,  and  without  being 
answerable  for  any  injury  whatever  that  shall  or  may  arise  to  the  said 
land  and  premises,  or  to  any  buildings  which  shall  at  any  time  here- 
after be  erected  upon  the  said  land,  or  any  part  thereof,  by  reason  of 
the  working  or  getting  the  said  excepted  mines  from  under  the  same 
premises,  and  without  being  liable  to  any  action  or  actions,  or  other 
suits  at  law  or  in  equity,  costs,  charges,  losses,  damages,  or  expenses 
for,  or  on  account  of  any  such  injury  or  damage.^  It  will  not  do  to 
say  that  by  reserving  to  himself  the  right  of  working  the  mines,  he 
would  not  get  the  privilege  of  working  them,  so  as  to  let  down  the 
surface.  He  has  done  something  more  than  that,  he  has  reserved  to 
himself  the  working  of  the  mines  without  being  answerable  for  any 
damage  to  the  lands  or  buildings.  That  is  the  whole  of  the  reserva- 
tion. That  entire  reservation  makes  it  impossible  to  construe  this 
instrument  as  simply  reserving  to  himself  the  right  to  work  the  mines, 
being  answerable,  at  all  events,  for  any  damage  to  the  land  or  build- 
ings and  premises  thereon." 

^ "  The  implication  of  law  is,  that  when  you  grant  the  surface 
you  grant  everything  necessary  to  maintain  it;  but  here  are  words 

«  (1867)  15  W.  R.  275.  ^  P.   275. 

lop.  275. 
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which  sweep  it  away  .  .  the  i)arties  liave  come  to  a  clear  agree- 
ment tliat  the  Diie  man  is  to  have  the  surface,  and  he  is  to  have  it 
suhject  to  tlie  condition  of  the  mine  being  got  and  raised  without  the 
l»erson  so  woriving  l»eing  liahlo  for  any  miscliief  that  he  may  do  to 
that  which  he  lias  granted.  Jle  cannot  derogate  from  his  grant  be- 
yond the  extent  to  which  the  jjartics  agree  he  shall.  Notwithstanding 
.•^oine  <liita  that  were  laid  down  in  the  case  of  Hilton  v.  Lord  Gran- 
ville, it  has  been  held  by  the  House  of  Lords,  in  Kowbotham  v.  Wil- 
son, wholly  irrcsj)cctive  of  the  question  on  which  side  it  is  to  be 
tak<'n,  wlu'thcr  it  is  a  grant  made  by  a  person  claiming  the 
riglit  to  have  a  surface  suj)port,  or  whether  by  a  person  claim- 
ing the  right  to  im])rove  that  support  to  a  certain  extent  under 
contract;  without  regard  to  that  it  has  been  held  by  the  House  of 
Lords  in  that  ca.se  that  a  grant  is  not  absolutely  repugnant  and  ab- 
surd which  grants  the  surface  and  yet  allows  a  great  degree  of  injury 
to  be  done.  .  .  .  The  grantee  may  stipulate  that  this  grant  shall 
be  derogated  from.'' 

A  conveyance  granting  land  for  a  s])ecial  ])urpose  must  be  con- 
strued as  a  conveyance  of  the  rights  necessarily  incident  to  the  duo 
execution  of  tluU  purjmse." 

It  is  undoubted  law  that,  where  a  grant  of  land  is  made  for  a 
sj)ccijie  j)urj»ose,  such  as  the  construction  on  the  lands  of  a  house, 
canal,  railway,  or  other  ])ermanent  work,  the  grant,  in  the  absence 
of  a  contrary  intention  a))pearing  on  its  face,  carries  with  it  by  im- 
plication the  right  of  reasonable  and  necessary  support  for  the  works 
^o  to  be  erected  from  the  subjacent  or  adjacent  lands  of  the  grantor. 
'J'his  niaxiin  of  law  apjdies  whether  the  grant  is  voluntary  or  under 
the  coin]>ul-ory  ])owcrs  of  a  statute.'"' 

A  deed  of  conveyance  made  under  the  authority  of  an  Act  of 
rarliament  must  be  read  as  if  the  sections  of  the  Act  were  incor- 
porated in  it.* 

The  laws  \vhieh  govern  the  transfer,  descent  and  devolution  of 
interests  in  land,  by  operation  of  law,  and  their  transmission  by  will, 
ap])ly  to  interests  in  mines,  and  in  minerals  not  severed  from  the 
freehold,  with  no  distinction  requiring  special  notice. 


'Elliot  V.  N.  E.  lly.  C,  (1863)  10  H.  L.  C.  333,  357;  CaJedonJan  Ry. 

H.  L.  C.  333.  Co.  V.  Sprot.  (1856)  2  Macq.  450. 

L.  &  N.  Ry.  Co.  v.  Evans,  (1892)  ♦Elliot  v.  The   Directors  of  the 

1   Ch.    16.   per   Bowen.   L..I..   p.   27;  North  Eastern  Railway  Co.,  (1863) 

Flllott    v.   N.    E.    R.   Co..   (1863)   10  10  H.  L.  C.  338. 


GRANTS 


159 


Crown  Grants.  Where  the  Crown  having  the  authority  to  sell 
agrees  to  sell  public  lands,  and  the  contract  is  not  controlled  by  some 
law  affecting  such  lands,  and  there  is  no  stipulation  to  the  contrary 
expressed  or  implied,  the  purchaser  is  entitled  to  a  grant  conveying 
such  mines  and  minerals  as  passed  without  expressed  words."^ 

The  rule  that  acceptance  is  necessary  to  the  operation  of  a  deod 
applies  to  a  patent  from  the  Crown,'* 

Where  plaintiff  claimed  under  a  grant  from  the  Crown,  contain- 
ing a  condition  that  the  grant  should  be  void  if  the  land  was  not 
settled  on  within  a  certain  time,  it  was  held  that  a  subsequent  grant 
from  the  Crown  for  the  same  locus,  under  which  defendant  held,  was 
void,  there  having  been  no  inquest  of  office  previous  to  the  issuing  of 
such  subsequent  grant.®^ 

The  Reservation  in  a  Patent  from  the  Crown  of  land  situate 
on  the  bank  of  a  river  of  free  access  to  the  bank  for  all  persons,  etc., 
creates  an  easement  merely  in  favour  of  the  public,  notwithstanding 
which  the  patentee  is  a  riparian  proprietor.^^ 

In  Cooper  v.  Stuart  ^  the  Privy  Council  decided  that  a  reserva- 
tion in  a  Crown  grant  in  ISTew  South  Wales  of  a  right  to  resume  such 
quantity  of  the  land  granted  not  exceeding  ten  acres,  as  might  be 
required  for  public  purposes,  was  not  repugnant  to  the  grant  and  void, 
and  that  where  put  in  force  it  takes  effect  in  defeasance  of  the  estate 
previously  granted,  and  not  as  an  exception.  The  rule  against  per- 
petuities, even  if  binding  on  the  Crown  in  England,  was  stated  by  Lord 
Watson  *  to  be  inapplicable  to  Crown  grants  in  a  colony  like  New 
South  Wales. 

Where  the  nominee  of  the  Crown,  before  any  patent  issued  for 
the  lands  on  which  he  was  located,  by  deed  poll  conveyed  away  the 
lands,  and  all  his  interest  therein,  and  afterwards  the  patent  from 
the  Crown  was  issued  in  his  name,  and  he  then  made  a  second  deed 
to  another  person,  it  was  held  that  the  second  grantee  was  estopped 
from  claiming  the  land.^^ 


•>  Per  Burbidge,  J.,  in  The  Cana-  "  Hawkins  v.  Mahaffy,   (1881)  29 

dian    Coal    and    Colonization   Co.  Gr.  326. 

(Ltd.)  v.  The  Queen,  (1892)  3  Exch.  '  (1889)  14  App.  Cas.  286. 

C.  R.  (Can.)   157,  confirmed  by  the  « P.  294. 

Supreme  Court  of  Canada.  ^»  Doe  d.  Irvine  v.  Webster,  (1842) 

See  the  Queen  v.  The  Canadian  2  U.  C.  R.  224.     See  also  Hennes- 

Agriculture,  Coal  and  Colonization  sey  v.  Myers,   (1832)   2  O.   S.  424  ; 

Co.,  (1895)  24  S.  C.  R.  713.  Tiffany  v.  McEwen,  (1837)  5  O.  S. 

^  Moffatt  V.  Scratch,  (1885)  12  A.  598  ;  Boulter  v  .  Hamilton,  (1864) 

R-  ^57.  15  u.  C.  C.  P.  125  ;  McGill  v.  Shea, 

"'  Wheelock  v.  McKeown,  (1835)  1  (1846)  2  U.  C.  R.  483  ;  Todd  v.  Caia, 

N.  S.  R.  41;  1  Thorn.  (2nd  ed.)  41.  (1858)  16  U.  C.  R.  516. 
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A  grant  from  the  Crown  of  land  exclusive  of  the  waters  of  the 
IJiver  Trent,  which  were  reserved  together  with  free  aecess  to  the 
shores,  ete.,  does  not  eonfer  on  the  patentee  tiie  rights  of  a  riparian 
])roj»rietor.'* 

Description.  As  to  disere})aney  between  general  and  specific 
description,  see  Dixon  v.  McLaughlin  '  and  ^lurray  v.  Sniith,^  where 
tile  sprciiie  description  was  held  to  govern. 

Ill  re  Trent  A'alley  Canal,  etc.,^  Boyd,  C,  said,  pp.  162-3: 
"  Having  a  reasonably  accurate  particularization  of  the  four  bound- 
aries, the  (plant ity  of  acres  must  not  be  regarded  as  the  controlling 
term  of  the  descri})tion." 

In  Huntsman  v.  J.ynd/  Osier,  J.,  said: '''  "In  the  case  before  us 
the  lands  are  described  in  the  patent  with  reference  to  lots  and  con- 
cessions, and  by  metes  and  bounds.  The  inference,  therefore,  is  that 
there  has  been  a  survey,  and  unless  the  contrary  plainly  appear,  that 
the  description  has  been  })repared  from  such  survey."  Page  106: 
"  If  we  reject  the  })articular  description,  we  have  the  general  de- 
scrij)ti()n  of  the  land  as  lot  23.  This  lot  appears  in  the  ollicial  plans 
.  .  .  ami  there  being  no  evidence  of  any  work  on  the  ground  in- 
consistent with  tlie  ])lan,  the  latter  would  govern,  and  would  show 
clearly  what  the  lot  or  close  contained.  We  have,  then,  a  lot  or  close 
granted  by  a  certain  name,  the  position  and  limits  of  which  are  de- 
fined upon  oMicial  ])lans,  and  in  no  other  way  outside  of  the  patent. 
'i'hen,  should  not  the  particular  description,  in  which  the  distances 
for  width  are  given  absolutely,  and  which  does  not  correspond  with 
the  plans,  lie  rejected?  It  apjiears  to  me  that  it  should.  It  is  proper 
al>o  to  be  (on.>idered  that  from  1707  to  the  present  time  the  Govern- 
ment have  never  asserted  any  claim  to  the  land  in  question;  that  on 
the  contrary,  then*  have  always  assumed  that  it  passed  under  grant 
to  Mathews." 

•■' "  In  my  opinion  the  ])laintifT  is  entitled  to  recover  as  part  of 
lot  2']  all  tlx'  bind  u]»  to  the  township  line,  and  the  particular  de- 
srrijitioji  l.y  metes  and  bounds  contained  in  the  patent  should  be 
rejected  as  fuls'i  ilnnnnalrntin" 

Accretion.  Land  gained  by  alluvial  deposits,  arising  from 
natural  f>r  artificial  causes,  or  from  causes  partly  natural  and  partly 


*  Klrchhoffer  v.   Stnnbury,  (1878)  '  (1886)  12  O.  R.  153. 

25  Gr.  413.  ♦  (1879)  30  U.  C.  C.  P.  100. 

'  (1854)  1  E.  &  A.  370.  »  P.  105. 

'  (1848)  5  U.  C.  R.  225.  « P.  107. 
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artificial,  accrues  to  the  owner  of  the  adjacent  land,  if  the  accretion 
was  in  fact  gradual  and  imperceptible  J 

Incidental  Rights.  The  right  of  the  grantee  to  the  minerals 
by  whomsoever  granted,  must  depend  upon  the  terms  of  the  deed 
by  which  they  are  conveyed  or  reserved  when  the  surface  is  conveyed. 
Prima  facie,  it  must  be  presumed  that  the  minerals  are  to  be  enjoyed, 
and,  therefore,  that  a  power  to  get  them  must  also  be  granted  or  re- 
served, as  a  necessary  incident.  It  is  one  of  the  cases  put  by  Shep- 
pard,^^  in  illustration  of  the  maxim,  "  Quando  aliquid  conceditur  con- 
ceditur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit"  that,  by  grant 
of  mines  is  granted  the  power  to  dig  them.'^- 

Royalties  paid  under  a  lease  of  a  quarry  belong  to  the  vendor  as 
rents  and  profits,  whether  under  the  general  law,  or  under  a  condition 
that  the  vendor  shall  have  the  rents  and  profits.^ 

Under  Water  Areas.  It  has  been  held  by  the  Supreme  Court 
that  the  ungranted  beds  of  all  lakes,  rivers  and  other  waters,  were 
under  the  British  North  America  Act  **  vested  in  the  Crown  in  right 
of  the  several  Provinces,  subject  only  to  the  exception  respecting 
existing  trusts  and  interests  mentioned  in  that  section,  and  ex- 
cepting the  beds  of  public  harbors,  which  by  the  operation  of  section 
108  were  vested  in  the  Dominion. 

The  Court  held  that  in  this  respect  there  was  no  distinction  be- 
tween the  various  classes  of  waters,  whether  salt  waters  or  fresh 
waters,  tidal  or  non-tidal,  navigable  or  non-navigable,  etc. 

In  the  case  of  non-navigable  waters  riparian  proprietors  on  one 
side,  whose  grants  are  bounded  by  the  stream,  are  entitled  to  the 
property  in  the  bed  of  the  river  to  its  middle  thread. 

This  rule,  however,  is  not  applicable  to  the  Great  Lakes  of  Can- 
ada or  to  the  rivers  which  are  de  facto  navigable.^*' 

Ad  Medium  Filum.  In  streams  and  rivers  which  are  not  navi- 
gable a  description  of  land  which  extends  to  the  water's  edge,  or  to 
the  bank  carries  the  grant  or  conveyance  to  the  thread  of  the  stream, 
and  the  description  continuing  along  the  water's  edge  or  along 
the  bank  will  extend  along  the  middle  or  thread  of  the  stream,  unless 


^Standly  v.  Perry,  (1879)  3  S.  C.  "  Rowbotham    v.    Wilson,  (1860) 

R.  356  ;  Cobourg  v.  Throop,  (1859)  8    H.  L.  C.  360,    per  Ld.   Wensley- 

2  A.    R.    212  ;    Buck  v.  Cobourg-,  dale;  Ramsay    v.    Blair,    (1876)    1 

(1856)    5    U.  C.  C.  P.  552;  A.-G.  v.  App.   Cas.   703. 

Chambers,  (1859)  4  De  G.  &  J.  67;  *  Leppington  v.  Freeman,   (1892) 

see:  Hlndson    v.     Ashby,    (1896)    2  ^6  L.  T.  357. 

Ch.  1.  ''Section  109. 

''  Touchstone  5,  chap.  9.  '"  The   Fisheries   Case,    (1896)   26 


S;  C.  R.  444. 
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there  be  some  words  forming  part  of  tlie  description  or  introduced 
by  way  of  exception  which  cUnirly  cxcliulcs  wliatever  may  lie  between 
the  water's  edge  or  tlie  bank  and  the  fueilium  filum  aquae} 

In  Lord  v.  Commissioners  of  Sydney,^  the  law  is  said  to  be  cor- 
nctly  stated  i>y  Mr.  Justice  Story  in  Tyler  v.  Wilkinson,'  as  follows: 
*•  prinui  facie,  every  proprietor  uj)on  each  bank  of  a  river  is  entitled 
to  tlie  land,  covered  with  water,  in  front  of  his  bank,  to  the  middle 
thread  of  the  stream,  or,  as  it  is  commonly  expressed  usque  filum 

iKlllttf'.^' 

One  of  the  consequences  of  the  rule  that  the  riparian  proprie- 
tors on  ])rivate  or  non-navigable  rivers,  lakes  and  waters,  the  beds  of 
wliicli  had  been  granted  to  them,  or  at  least  not  reserved  by  the 
Crown,  or  its  grantee,  had  an  exclusive  right  of  fishing  to  the  middle 
of  those  waters,  is  stated  by  Girouard,  J.,  in  the  Fisheries  case,*  to 
be  undoubtedly  tlie  law  of  all  the  Provinces. 

The  soil  of  the  nlveus  of  a  non-navigable  river  is  not  the  com- 
mon property  of  the  respective  owners  on  the  opposite  sides,  but  the 
sliare  of  eacli  belongs  to  him  in  severalty,  and  extends  usque  ad 
medium  filum  aquae,  hwi  neither  is  entitled  to  use  it  in  such  a  manner 
as  to  interfere  with  the  natural  flow  of  the  stream.'' 

I»y  the  general  law  of  conveyancing,  where  a  riparian  owner, 
wlio  is  also  owner  of  the  soil  under  the  river  ad  medium  filum,  makes 
a  grant  of  his  land  on  the  banks  of  the  river,  the  soil  ad  medium  filum 
I>asses  by  the  grant,  and  this  apjdies  to  land  of  any  tenure,  whether 
freehold  «  or  leasehold.^ 

This  ])resiim])tion  does  not  ai)ply  to  an  award  under  an  In- 
closure  Act,*"  and,  in  every  case,  not  being  a  presumpfio  juris  et  de 
jure,  may  be  rebutted,  not  only  by  words  in  the  deed  being  con- 
>trne(l,  but  also  by  the  circumstances  under  which  the  deed  was 
executed." 

In  r.ord  V.  Commissioners  of  Sydney,*''  the  rule  was  apjdied  to  a 
grant    from    tlie  Crown,  Sir  John    Coleridge    observing:*  "Upon  a 


'  Kains  V.  Turville.  (1871)  32  U.  Co.,  (1886)  33  Ch.  DIv.  133. 

C.  R.  17,  in  the  Court  of  Appeal.  *  Ecroyd  v.  Coulthnrd,  1807,  2  Ch. 

'  (1859)  12  Moore,  P.  C.  483.  554. 

M1827)  4  Mason.  V.  S.  R.  397.  'Devonshire  v.  Pattinson,  (1887) 

•(1896)  26  S.  C.  R.  546.  20  Q.  B.  D.  273;  Potts  v.  Bovine. 

'  Bickptt  V.  Morris.  (1866)  L.  R.  (1888)     16    Ont.     R.     155;    Doe    d. 

1  Sc.  Ap.  47.  Harrison  v.  Hampson,  (1847)  4  C. 

"Tilbnry   v.  Sllva.  (1890)   45  Ch.  B.  267. 

Div.  98.  p<>r  Kay.  J.  '» (1859)  12  Moo.  P.  C.  473. 

•  Micklethwp.it  v.  Newlay  Bridge  »  At  p.  497. 
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question  of  the  meaning  of  words,  the  same  rules  of  C9mmon  sense 
and  justice  must  apply,  whether  the  subject-matter  of  construction 
be  a  grant  from  the  Crown,  or  from  a  subject;  it  is  always  a  question 
of  intention,  to  be  collected  from  the  language  used  with  reference 
to  the  surrounding  circumstances."  ^ 

The  rule  ad  medium  filum  does  not  apply  to  navigable  waters 
and,  in  Canada,  the  test  of  legal  navigability  is  not  the  flux  and  reflux 
of  the  tide,  as  estal)lished  by  English  law,  but  navigability  de  faclo. 

In  Barthel  v.  Scotten,^  Strong,  C.J.,  says,*  referring  to  land 
on  the  Detroit  River:  "  There  can  be  no  doubt  that  situate  as  this 
lot  43  is,  on  a  large  navigable  river,  an  international  waterway,  the 
water's  edge  forms  the  western  boundary.  A  grant  of  land  bounded 
by  the  banks  or  edges  of  such  streams  does  not  extend  to  the  middle 
thread  as  is  the  case  where  lands  described  as  so  limited  lying  on  the 
banks  of  non-navigable  rivers  are  granted." 

In  Dixon  v.  Snetsinger,^  it  was  held  that  the  River  St.  Law- 
rence and  the  great  chain  of  lakes  were  public  navigable  waters  the 
bed  of  which  had  not  passed  and  did  not  pass  under  the  rule  of  the 
common  law  of  England  ad  medium  filum  aquae  to  the  riparian  pro- 
prietors, but  is  vested  in  the  Crown.  In  the  judgment  of  Gwynne,  J., 
all  the  previous  authorities  are  collected  and  commented  on,  in  sup- 
port of  his  conclusion  that  the  rule  of  the  civil  law,  and  not  that  of 
the  common  law  of  England,  which  is  limited  to  the  extent  of  the 
flux  and  reflux  of  the  tide,  prevailed. 

This  case  was  much  discussed  in  The  Queen  v.  Moss,"  where  it 
was  decided,  affirming  the  judgment  of  the  Exchequer  Court,  that  the 
title  to  the  bed  of  the  river  St.  Lawrence  is  in  the  Crown,  in  right 
of  the  Province,  not  in  right  of  the  Dominion. 

The  same  principle  would  apply  to  the  beds  of  all  navigable 
waters  (except  harbours)  ^  which  have  not  been  granted  by  the  Crown. 

In  Parker  v.  Elliott  ^  the  English  common  law  rule  was  stated  to 
be  inapplicable  to  Lake  Ontario. 

In  Xew  Brunswick  it  has  been  held  that  a  grant  of  land  bound- 
ing on  a  navigable  lake  conveys  the  land  to  the  margin  only,  and  not 
to  the  centre  of  the  lake.^^ 


''Re   Trent  Valley  Canal,  (1886)            ^As  to  "harbours."    See  B.   N. 

12  Ont.  R.  153.  A  Act,  sched.  3. 

»  (1895)  24  S.  C.  R.  367.  ^  (i852)  1  U.  C.  C.  P.  470. 

*P-   370.  «'Nlles  V.   Burke,   (1873)    1   Pug. 

'  (1873)  23  U.  C.  C.  P.  235.  237  ;    Queen   v,    Robertson,    (1882) 

"  (1896)  26  S  C.  R.  322.  6  S.  C.  R.  68. 
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In  Coleman  v.  Kobertson  **-  Wilson,  VJ.,  wiid:  **^  "A  grant  of 
land  to  the  rivi-r,  or  inar«,Mn  or  e(l«:e  of  it,  or  to  the  bank,  or  along  the 
river,  will  prima  facie  tarrv  the  gnmt  to  the  medium  fihim  aquae; 
but  this  deKcription  is  from  a  jmrtieular  point,  '  the  verge  of  the  river 
at  low  water  mark/  and  tlu'iue  with  the  winding  of  the  stream  to 
the  place  of  beginning,  that  is,  to  the  verge  of  tiie  stream  at  low  water 
mark.  I  do  not  see,  then,  why  this  particular  limitation  should  not 
be  binding  just  as  it  is  specifically  stated.  If  the  grant  had  been  to 
high  water  mark  there  could  be  nothing  whatever  from  which  an  in- 
tention eould  l)e  inferred  to  extend  it  to  low  water  mark,  and  still 
less  to  carry  it  further,  to  the  middle  of  the  stream;  and  the  rule  of 
ail  medium  filum  is  one  of  presumption  only.  A  river  or  stream  is 
composed  of  three  ])arts,  the  bed,  the  banks,  and  the  water;  and  the 
bed  consists  of  all  that  ])art  up  to  high  water  mark,  and  the  banks 
of  that  part  of  the  land  which  is  above  high  water  mark.  A  grant 
to  high  water  mark  would,  in  my  opinion,  exclude  the  alveuSy  or  bed 
of  tlie  stream,  altogetlier;  to  low  water  mark  it  would  exclude  the 
grant  from  extending  to  the  centre  thread  of  the  stream,  because  the 
grant  of  a  ])art  of  the  bed  will  exclude  a  grant  by  presumption  of 
more  than  that  i)art  which  was  expressly  given." 

Reservations  and  Exceptions.  The  owner  of  land  may  grant 
or  demise  tiie  land,  excej)ting  the  mines  and  minerals,  or  may  grant 
the  mines  and  minerals,  excepting  or  reserving  the  surface. 

Tlie  relative  rights,  duties  and  obligations  of  the  owners  of  the 
surface  and  of  the  mines  and  minerals,  nuiy  and  should  be  specifically 
and  definitely  determined  by  the  statute  or  instrument  of  severance. 

'i'he  general  rule  may  be  stated  to  l)e,  that  each  must  use  and 
enjoy  his  own  proi)erty  in  such  a  manner  as  not  to  injure  that  of 
nnotiier  person. 

Lord  Coke"  jmints  out  the  distinction  "between  an  exception 
(which  is  ever  j)art  of  the  thing  granted,  and  of  a  thing  in  esse),  and 
a  reservation,  which  is  always  of  a  thing  not  in  esse,  but  newly  created, 
or  reserved  out  of  the  land  or  tenement  demised." 

Shcppard,  in  his  Touchstone,'"  speaking  of  a  reservation,  says: 
"  It  must  be  of  some  other  thing  issuing,  or  coming  out  of  the  thing 
granted,  and  not  a  part  of  the  thing  itself,  nor  of  some  thing  issuing 
out  of  another  thing.  If  a  man  grant  land,  yielding  for  rent,  money, 
com,  a  horse,  spurs,  a  rose,  or  any  such  like  thing,  this  is  a  good 
reservation;   but  if  the  reservation  be  of  the  grass,  or  of  the  vesture 


(1880)  30  U.  C.  C.  P.  609.  •  Co.  Litt.  47  a. 

^*  P-  ^20.  .0 First  ed.  80:  5th  ed.  78. 
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of  the  land,  or  of  a  common  or  other  profit  to  be  taken  out  of  the 
land,  these  reservations  are  void." 

The  words  "  saving  and  reserving  "  in  the  Crown  grant  are  good 
words  of  exception. ^^^ 

In  Proud  v.  Bates,^  Wood,  V.-C,  said:  2  "  I  do  not  think  any- 
thing can  be  excepted  out  of  a  demise  except  that  which  is  part  of 
tlie  property  itself.  It  is  not  a  right  issuing  out  of  the  property 
which  can  be  excepted.  You  either  demise  or  not,  the  whole  of  the 
property.  If  you  do  demise  the  whole  property  and  except  anything, 
then  it  is  by  way  of  re-grant,"  etc. 

A  deed  containing  a  reservation  should  be  executed  by  the 
grantee.^ 

In  Fancy  v.  Scott"'  the  reservation  was  of  all  mines,  quarries 
and  pits  in  the  close,  open  or  not  opened.  Bayley,  J.,  remarked  to 
counsel,^  "A  landlord  cannot  reserve  a  component  part  of  the  land 
demised  or  granted,  as  he  has  done  here.  .  .  .  This  is,  properly 
speaking,  an  exception,  and  not  a  reservation.  It  is  in  effect,  an 
exception,  and  of  a  privilege  which  might  properly  be  excepted,"  and 
in  giving  judgment  said:  ^  "in  Wickham  v.  Hawker,^  where  by  deed 
A.  and  B.  conveyed  to  D.  and  his  heirs  certain  lands  excepting  and 
reserving  to  A.,  B.  and  C,  their  heirs  and  assigns,  liberty  to  come  into 
and  upon  the  lands,  and  their  to  hawk,  hunt,  fish,  and  fowl: — Held, 
that  this  was  not  in  law  a  reservation  properly  so  called,  but  a  new 
grant  by  D.  (who  executed  the  deed)  of  the  liberty  therein  mentioned; 
and,  therefore,  that  it  might  enure  in  favour  of  C.  and  his  heirs, 
although  he  was  not  a  party  to  the  deed.  An  exception  must  be  to 
the  person  or  persons  who  convey  the  legal  title,  and  to  him  or  them 
alone;  ^  and  this  being  reserved  to  .  .  .  who  had  no  legal  estate, 
but  only  an  equity  of  redemption,"  it  could  not  operate  as  an  excep- 
tion or  reservation.® 

In  Earl  of  Antrim  v.  Gray,  Chatterton,  V.C.,  said:  ^*^  "It  is 
plain  that  mines  and  minerals,  being  an  integral  part  of  the  land, 
form  properly  the  subject  of  exception  and  not  of  reservation.     The 


'°  Casselman  v.  Hersey,  (1872)  32  «  At  p.  338. 

U.  C.  R.  340,  per  Wilson,  J.  '  (1840)  7  M.  &  W.  63. 

^  (1865)  34  L.  J.  N.  S.  Ch.  406.  « Cheetliain  v.  Williamson,  (1804) 

''  At  p.  411.  4  East,  469. 

•■'Wickham   v.  Hawker,   (1840)    7  ^  Per  Pollock,  C.  B.,  for  the  Court 

M.  &  W.  63,  76.  in  Denison    v.    Holliday,    (1857)  1 

*  (1828)  2  M.  &  Ry.  335.  H.  &  N.  (N.  S.)  647. 

'  P.  337.  ^°  (1875)  9  Ir.  Rep.  Eq.  520. 

'  At  p.  520. 
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right  to  enter  and  dig  for  them  is  lUv  suhji-ri  of  a  reservation,  and 
a  reservation  is  in  hiw  a  re-grant  to  the  grantor  by  the  grantee.  If, 
therefore,  the  words  *  subjeet  to  the  covenants,  clauses,  and  agree- 
ments on  the  part  of  tlie  grantees'  were  to  receive  the  strictest  con- 
struction, and  to  ])e  confined  to  a  contract  or  grant  l)y  them,  this 
amounts  to  a  grant  hy  them,  and  implies  a  contract  on  their  part.  It 
is  settled  that  words  of  exception  may  amounl  to  a  covenant  by  the 
grantee,  as  in  Duke  of  St.  Albans  v.  Ellis.^  The  deed  is  a  contract 
!)etwcen  the  grantor  and  grantee  that  the  grantee  is  to  have  and  en- 
joy all  the  benefits  conveyed  by  the  grantor,  save  and  except  the 
matters  excepted,  which  the  grantor  and  grantee  agree  shall  not  pass 
by  words  wliich  would  otherwise  be  operative  to  pavss  them.  The 
case  of  Lady  Kussell  v.  (Julwel-**  is  an  authority  in  support  of  this 
view,'' 

The  jiroviiue  of  a  s|)ecial  condition  is  to  nuike  known  to  the 
piin  h;iser  that  lie  will  not  get  that  which,  but  for  the  condition,  he 
would  be  entitled  to.  A  ])urchaser  must  take  subject  to  that  which 
is  pe<ulinr  to  and  necessarily  incident  to  the  estate.  This  may  be 
illustrated  thus:  Where  a  contract  is  entered  into  to  sell  a  freehold, 
and  nothing  is  said  about  the  minerals,  if  the  ])urchaser  finds  that  the 
minerals  are  reserved  the  title  is  bad,  and  he  cannot  be  comi)elled  to 
take  it.' 

In  Mawson  v.  Fletcher'^  there  was  a  sale  by  auction  upon  cer- 
tain conditions,  one  being  that  "if  any  objection  or  requisition  be 
(lelivend  or  persisted  in,  the  vendors  shall  l)e  at  liberty  to  rescind 
the  contract  on  returning  to  the  purchaser  his  deposit,  without  in- 
terest or  e\|)enses."  On  the  investigation  of  the  title  it  a])peared 
tluit  u))on  one  of  the  deeds  there  were  words  ])ur)>orting  to  reserve 
to  thr  lord  f)f  the  manor  all  mines  and  minerals  whatsoever.  The 
1  urchaseis  ol>j((te(l  and  the  vendor  gave  notice  of  rescission. 

Sir  W.  M.  James,  l^.J.,  said:  "^  "That  is  as  mpch  a  question  of 
title  jis  if  it  related  to  any  portion  of  the  surface,  and  is  a  question 
of  titl«»  to  a  jiarticiilarly  valuable  part  of  the  ])ro|)erty.  ...  It 
is  tnie  that  the  vendors  could  not  make  such  a  contract,  and  avail 
tbemsrjvis  arbitrarily  of  this  condition  to  ])ut  an  end  to  it;  but  in 
this  case  it  is  impossible  not  to  see  that  they  would  be  involved  in 
very  considerable  trouble  and  expense  by  such  an  inquiry  as  would  be 
necrssnry":  and  the  purchaser  was  held  not  to  be  entitled  to  com- 
j'cnsation. 


(1812)  16  East.  352.  Beav.  480,  per  Rorallly,  M.R. 

41   Eli/..  2.  Cro.  Ellz.  657.  '  (1870)  L.  R.  6  Ch.  93. 

Hayford     v.    Criddle.   (1855)    22  'P.  94. 
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Where  there  was  a  conveyance  in  fee  of  a  messuage,  etc.,  with 
appurtenances,  excepting  all  mines  of  coal  thereunder,  with  liberty  to 
enter  and  sink  pits  for  getting  all  such  coal,  and  to  erect  engines  and 
make  drains,  etc.,  necessary  for  working  the  coal,  except  as  to  such 
lands  as  lie  within  a  specified  distance  of  the  messuage,  and  except 
any  homestead;  it  was  held  by  the  Court  of  King's  Bench,  that  the 
vendor  thereby  reserved  to  himself  the  right  to  dig  coals  under  the 
messuage,  buildings  and  homestead  within  the  distance  specified,  but 
was  not  entitled  to  sink  pits,  erect  engines  or  make  drains,  within  the 
specified  distance  of  the  messuage  or  buildings  or  within  the  home- 
stead.'' 

In  Eardley  v.  Granville,^  Jessel,  M.R.,  says:®  "Where  a  free- 
holder grants  lands,  excepting  the  mines,  he  intends,  first  of  all,  as 
a  matter  of  construction,  to  except  not  merely  minerals,  but  the  por- 
tion of  the  subsoil  containing  the  minerals;  in  other  words,  to  retain 
a  stratum  of  the  property,  and  if  he  does  that,  of  course  the  lessee 
or  grantee  has  no  title  whatever  to  the  portion  of  the  stratum  re- 
served." 

It  was  held  in  a  Scotch  case  that  where  the  owner  conveys  lands 
to  a  singular  successor  or  other  person,  reserving  the  "  liberty  of 
working  the  coal "  in  those  lands,  he  must  be  taken  to  have  reserved 
the  estate  of  coal  (vmless  there  are  clear  words  in  the  deed  qualify- 
ing that  right  of  property)  with  which  he  stands  vested  by  grant  at 
the  date  of  the  conveyance.'^ 

The  Earl  of  Selborne,  L.C.,  said:  ^  "  You  have  words  of  reserva- 
tion, and  you  have  a  prior  title  to  the  whole  property  in  these  coals 
and  minerals  in  the  person  who  is  making  this  reservation  in  his  own 
favour.  What  is  reserved  ?  If  there  be  no  limit  of  time  ...  it 
is  a  perpetual  reservation.  What  is  the  subject  of  the  reservation? 
The  right  to  take  away  the  whole  of  these  coals  and  minerals.  A 
perpetual  right  to  the  whole  possible  profits  and  benefit  of  property 
is  prima  facie  very  much  like  the  whole  beneficial  interest  in  that 
property,  at  least  when  you  find  that  the  man  who  had  it  before 
leaves,  as  a  reservation,  something  out  of  his  grant,  and  that  this 
is  the  quantum  of  the  reservation  in  point  of  matter  and  in  point  of 
time,  the  most  sensible  and  reasonable  construction,  if  there  be  no 
technical  difficulty,  is  that  he  means  to  reserve,  as  to  that  subject,  the 


*  Bowler  v.  Wolley,  (1812)  15  East.  '  Hamilton  v.   Dunlop,   (1885)  10 

444.  A.  C.  813. 


(1876)  3  Ch.  D.  826.  « lb.  p.  819. 

P.  835. 
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property  wliicli  he  liad  before,  with  siuli  sui)enul(letl  privileges  as  to 
the  means  of  getting  at  it  and  enjoying  it  as  are  found  in  the  deed." 

The  reservation  in  a  deed  (dated  1781)  was  "Saving  and 
reserving  nevertlieh'ss  to  the  said  (grantors)  and  to  their  heirs  and 
assigns,  full  and  free  lil)erty  l)y  all  necessary  and  convenient  ways 
and  means,  to  search  for,  get,  dig,  drain,  and  carry  away,  the  coal, 
iron,  stoiu',  and  other  minerals,  which  may  or  shall  he  found  within 
the  several  lands  hereby  granted  and  exchanged  from  them  the 
said  (grantors)  to  the  said  (grantee),  his  heirs  and  assigns,  and  also 
to  drive  any  sougli,  level  or  gutter  through  the  same  lands  to  any 
<>ih«'r  lands  or  grounds  of  them  the  said  (grantors)  or  either  of  them, 
making  satisfaction  for  all  damages  to  be  done  or  occasioned  by  the 
use  or  exercise  of  any  of  the  ])rivileges  aforesaid,  to  have  and  to  hold 
all  and  singular  the  said  messuage  or  tenement,  lands  and  premises 
(saving  and  except  as  aforesaid)  unto  the  said  (grantee),  his  heirs  and 
a-signs,  to  tiie  only  ]>roj)er  use  aiul  behoof  of  the  said  (grantee),  his 
heirs  and  assigns  for  ever/' 

'I'he  j»laintiir  was  the  successor  in  title  of  the  grantors,  and  the 
defen<lant  11.  of  the  grantee.  Neither  the  plaintiff  nor  his  prede- 
cessors in  title  had  ever  worked  the  mines  under  the  above  reserva- 
tion, the  existence  of  which  had  been  forgotten. 

In  INC."')  the  ininu'diate  predecessor  in  title  of  the  defendant 
LMantt'd  a  lease  of  \nu'i  of  the  mines  under  the  property  to  a  lessee, 
\\lio>e  interest  became  vested  in  defendants  15.  and  B.  In  1877  de- 
fendant II.  granted  to  plaintiff  a  lease  for  40  years  of  the  mines  under 
the  rest  of  the  property.  In  181)0  jdaintilf  brought  this  action  against 
his  lessor  (II.)  and  I*.  I).,  asking  for  a  declaration  that  he  was  entitled 
to  the  mines  under  the  lands  which  his  predecessors  in  title  had  con- 
veyed by  the  exchange  deed  of  178;|,  etc. 

Liiidley.  li..l.,  in  giving  judgment  for  the  Court  says:"  "  In  order 
to  understand  the  elfect  of  this  deed,  it  is  necessary  to  carry  our 
minds  back  to  178:i,  aiul  construe  it  as  such  instruments  were  con- 
strued at  that  flate.  We  must  not  forget  that  in  those  days  a  grant 
did  not  pa>s  lands,  mines,  or  miiuM'als,  although  it  might  confer  a 
light  to  work  thcMu."     .     .     . 

**  .No  conveyanicr  intending  to  except  mines  and  minerals  from 
a  (onveyance  of  lands  would  express  his  intention  by  reserving  a 
liberty  to  ^et  minerals.  If,  indeed,  it  were  plain  from  recitals  or 
other  clauses  in  the  (IcmI  that  an  exception  was  intended,  possibly 
<tTe(  t  might  be  given  to  it."     .     .     . 

'  P.   483. 
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"  That  H.  did  not  intend  to  except  the  minerals  fi:om  the  land 
which  he  conveyed,  nor  to  reserve  any  right  to  get  minerals  under 
it  is  plain."  ^®  "  .  .  .  What  was  reserved  .  .  .  was  full  and  free 
liberty  to  work  the  mines  imder  the  lands  conveyed  by  them.  They 
reserved  a  profit  a  prendre  (defined  to  be  '  a  right  to  take  something 
off  another  person's  land ')  an  incorporeal  hereditament,  not  a  mere 
personal  revocable  license,"  not  exclusive. 

"  An  exclusive  right  to  all  the  profit  of  a  particular  kind  can,  no 
doubt,  be  granted;  but  such  a  right  cannot  be  inferred  from  lan- 
guage which  is  not  clear  and  explicit."     .     .     . 

^  "  .  .  .  There  is  not  enough,  in  our  opinion,  to  show  that 
anything  more  was  reserved  than  a  right  to  work  the  mines  when 
desired;  such  a  right  does  not  exclude  the  right  of  the  owner  to  work 
them,  provided  he  does  not  disturb  the  grantee  in  his  working  opera- 
tions when  and  where  he  is  carrying  them  on."  ^ 

In  Earl  of  Jersey  v.  Guardians,  etc.,-^  Lord  Esher,  M.R.,  said: 
''  The  conveyance  is  of  all  the  lands,  tenements  and  hereditaments 
mentioned  in  the  schedule,  and  if  there  were  no  reserA^ation,  that 
would  carry  all  the  minerals  within  the  ambit;  but  then  there  is  re- 
served ^  all  mines  of  coal,  culm,  iron  and  all  other  mines  and  minerals 
whatsoever,  except  stone  quarries  within  or  under  the  several  lands.' 
.  .  .  Now,  I  cannot  help  thinking  that  should  be  read  ^  all  mines 
of  coal,  culm,  iron  and  all  other  mines  and  all  minerals  whatsoever,* 
for  I  do  not  think  the  word  '  other '  can  be  applied  to  minerals." 

Bowen,  L.J.,  said:  ^  ''  I  also  cannot  help  feeling  that  the  excep- 
tion upon  the  exception  which  is  contained  in  the  words  ''  except 
stone  quarries '  shows  that  stone  quarries  would  have  been  reserved 
under  minerals  unless  the  exception  had  been  there.  The  words  ^  all 
mines  and  minerals  whatsoever '  are  as  large  as  they  can  be,  and  I  do 
not  think  that  they  can  be  cut  down  by  the  previous  words  *  coal, 
culm  and  iron.'  It  seems  to  me,  although  that  is  a  question  of  con- 
struction, that  they  are  intended  to  be  words  which  exclude  the  opera- 
tion of  the  rule  of  construction  of  ejusdem  generis" 

Fry,  L.J. :  ^  "  .  .  .  Where  you  find  the  word  '  whatsoever  ' 
following,  as  it  does,  upon  certain  substantives,  it  is  often  intended 
to  repel,  and  in  this  case  does  effectually  repel,  the  implication  of  the 
so-called  doctrine  of  ejusdem  generis." 


"  p.  484.                                         •  , 

M1889)  22  Q.  B.  D.  558. 

'  P.  486. 

*P.  563. 

^Sutherland  v.  Heathcote,  (1892) 

''P.  566. 
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Cardigan  v.  Armitage"  decided  tliat  where  mines  are  reserved 
evervthing  is  reservetl  that  is  necessary  for  working  them,  of  course 
including  the  way-leave  for  carrying  away  the  minerals.^*' 

This  principle  is  well  illustrated  hy  Dand  v.  Kingscote,^  a  case 
arising  out  of  a  deeil  dated  1()30,  hy  which  the  grantor  conveyed  land 
in  A.,  "excepting  and  reserving  out  of  the  grant  all  mines  of  coal 
within  the  lields  and  territories  of  A.,  together  with  sufficient  way- 
leave  and  stay-leave  to  and  from  said  mines,  with  liherty  of  sinking 
an<l  <ligging  pit  and  j)its." 

Parke,  H.,  says:  -  *'  First,  as  the  coals  in  all  the  seams  are  ex- 
cepted, and  a  right  to  dig  pits  for  getting  those  coals  reserved,  all 
things  that  are  *  depending  on  that  right,  and  necessary  for  the  ob- 
taining it.'  are  reserved  also,  according  to  the  rule  of  Sheppard's 
Touchstone,  100.  Conscijuently,  the  coal  owner  had,  as  incident  to 
the  lileity  to  dig  pits,  the  right  to  fix  such  machinery  as  would  be 
necessary  to  drain  the  iniius,  and  draw  the  coals  from  the  pits.  The 
case  finds  that  the  steam-engine  wliich  was  erected  was  necessary 
for  the  winning  and  working  the  lower  seams,  which  are  the  principal 
seams  in  that  coal-ficM;  and,  tlierefore,  the  defendant  had  a  right 
to  enct  it. 

The  pond  for  the  supply  of  the  engine,  and  the  engine-house 
seem  to  have  been  necessary  accessories  to  sucii  an  engine,  and  were 
therefore  lawfully  made." 

It  was  also  held  that  the  mineral  owner  was  not  confined  to  such 
description  of  way  as  was  in  use  at  the  time  of  the  grant.-"* 

In  Scjunan  v,  A'awdrey,^  a  deed,  dated  in  1704,  contained  an 
cxpnss  ;ni(l  nncqnivoc ill  reservation  to  the  grantor  therein,  and 
her  heirs  of  all  mines  and  veins  of  salt,  and  the  (piestion  was 
whrthrr  those  in  ISO!)  rej)resenting  the  grantor  had  lost  their  pro- 
jM-rty  or  their  right  to  enter  upon  the  enjoyment  of  it,  there  having 
also  luM'U  reserved  free  ingress,  etc.,  to  take  and  carry  away  and  do 
all  thinvjs  necessary. 

Sir  Win.  (irant,  M.H.,  says:'  "  Xot  by  any  actual  grant  or  rc- 
Icjise.  for  none  is  alleged;  l)ut  it  is  said,  at  this  distance  of  time,  a 
releas  •  is  to  be  presnnnd.  I  do  not  dearly  see  any  circumstances 
from  which  tlint   presumption  is  to  arise.     Xo  adverse  possession  is 


M1823)  2  FV  &  C.  197.  "See     also    Rogers    v.    Taylor, 

'•  Per  Wood.  V.  C.  (1865)  34  L.  .J.  (1857)  1  H.  &  N.  714. 

Ch.  N.  S.  411.  *  (1809)  16  Ves.  390. 

'  (1840)  6  M.  &  W.  174.  ''At  p.  392. 
•  P.  196. 
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alleged.  The  owner  of  the  soil  has  had  the  enjoyment  to  which  he 
was  entitled  by  the  contract,  and  which  is  perfectly  consistent  with 
the  riglit  of  the  owner  of  the  mines.  If  it  could  be  shown  that  he 
had  wrought  any  mines  himself,  or  had  interrupted  the  other  parties 
claiming  as  representing  C.  (the  grantor)  under  the  reservation  of  the 
mines,  in  working  them,  that  would  lay  a  ground  upon  which  the 
presumption  could  stand;  but  nothing  is  alleged,  except  the  mere 
absence  of  any  evidence  of  the  exercise  of  this  reserved  right." 

In  Durham  &  S.  E.  Co.  v.  Walker,«  Tindal,  C.J.  (in  delivering 
the  judgment  of  the  Court),  said:  ^  "  .  .  .  the  only  right  re- 
served to  the  dean  and  chapter,  under  the  clause  in  question,  is  that 
of  making,  and  granting  the  right  of  making,  ways  over  the  demised 
lands  for  the  purpose  of  getting  the  excepted  mines  and  minerals. 
The  exception  is  of  all  .  .  .  mines,  minerals  and  seams  of  clay 
within  and  under  the  same,  with  full  power  to  .  .  .  dig,  win  and 
carry  away  the  mines,  quarries  and  seams  of  clay,  with  free  ingress, 
egress  and  regress,  way-leave  and  passage  to  and  from  the  same.  If 
the  words  of  the  exception  had  stopped  here  it  would  have  been  quite 
clear  that  the  right  of  way  intended  was  only  a  right  of  way  for  the 
purpose  of  getting  the  .  .  .  minerals  excepted.  It  would,  in  truth, 
have  been  like  the  words  immediately  preceding,  viz.,  with  power  to 
dig,  win  and  carry  away  nothing  more  than  what  the  law  would,  if 
necessary,  have  given  as  incident  to  the  exception,  a  right  of  passing 
to  and  fro  for  the  purpose  of  making  the  exception  available.^  But 
the  language  of  the  exception  goes  on  further,  viz.,  ^  or  to  or  from  any 
other  mines,  quarries,  seams  of  clay,  lands  and  grounds,  .  .  . 
and  also  all  necessary  and  convenient  ways,  privileges  and  powers 
whatsoever  '  for  the  purposes  aforesaid,'  and  particularly  of  laying, 
making  and  granting  waggon-ways  in  and  over  the  said  premises,  or 
any  part  thereof,'  etc.  These  are  the  words  which  create  the  doubt. 
Are  they  introduced  for  the  purpose  of  securing  to  the  dean  and 
chapter  a  general  right  of  way  and  of  granting  way-leaves  over  the 
demised  lands  for  purposes  other  than  that  of  getting  the  matters 
excepted,  or  are  they  confined  to  that  object  alone?  We  have  already 
stated  that  we  think  they  are  confined  to  the  latter  object.  Tiie 
things  excepted  are  the  .  .  .  minerals ;  and  we  consider  all 
which  follows  as  mere  accessories  to  the  exception.  The  word  ^  witli ' 
must  be  taken  to  mean,  ^  and  as  incident  thereto.'     .     .     . 


« (1842)  2  Q.  B.  965.  « Sheppard's  Touch,  100. 
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**  Neither  the  way-leave  to  and  from  the  mines  in  and  under  the 
lands  demised,  nor  the  way-leave  to  and  from  other  lands  and  grounds, 
j)urports  to  bi'  excepted  or  reserved  as  a  distinct  matter  of  exception 
or  re.^^ervation.  lioth  the  one  and  the  otiier  are  mentioned  in  con- 
nection with  tile  mines  excepted,  and  in  no  other  manner  whatever. 
The  right  of  way  to  otlier  lands  and  grounds  is  connected  with  the 
right  of  way  to  tlie  mines,  etc.,  reserved,  only  by  the  disjunctive  'or/ 
excepting  mines,  etc.,  witli  a  right  of  way  to  and  from  them  *or*  to 
and  from  any  otlier  lands  and  grounds.  If  the  intention  had  been 
to  reserve  to  tlie  dean  and  c]uij)ter  a  right  of  way,  and  still  more  a 
riglit  of  granting  way-leaves,  independently  of  the  right  to  get  the 
excepted  .  .  .  mines,  such  a  right  would  surely  have  been  treated 
as  a  scjiarate  matter,  unconnected  with  the  previous  exception,  more 
particularly  being,  as  it  was  stated  to  us  in  the  argument  to  be,  a 
riuht  of  the  greatest  value  and  importance.  There  is  nothing  un- 
reasonaljle  in  supj)osing  that  the  lessors  meant  to  reserve  to  them- 
selves a  right  of  getting  tlie  excepted  mines  and  minerals  by  means 
cither  of  shafts  and  ])its  to  be  sunk  on  the  demised  premises,  or,  if 
it  shoiihl  be  more  convenient,  by  means  of  shafts  or  pits  already  sunk 
or  to  l:c  sunk  on  adjoining  lands;  and,  if  such  was  the  intention,  the 
langua«:e  of  the  ilvM  is  perfectly  well  adapted  to  carry  it  into  effect." 

'*'  "  Jt  is  to  be  observed  that  a  right  of  way  cannot,  in  strictness, 
be  made  the  subject  either  of  exception  or  reservation.  It  is  neither 
1  anel  of  the  thing  granted,  nor  is  it  issuing  out  of  the  thing  granted, 
tl:e  former  being  an  essential  to  an  exception,  and  the  latter  to  a  re- 
Ft  rvalion.  A  right  of  way  reserved  (using  that  word  in  a  somewhat 
]to|»ular  sense)  to  a  lessor,  as  in  the  present  case,  is,  in  strictness  of 
law.  an  ensenu'iit  newly  created  by  way  of  grant  from  the  grantee  or 


'*  Where  a  man  having  a  close  surrounded  with  his  own  land, 
grants  the  close  to  another  in  fee,  for  life,  or  years,  the  grantee  shall 
have  a  way  to  the  close  over  the  grantee's  land  as  incident  to  the 
grant  (i.e.,  without  express  words),  for  without  it  he  cannot  derive 
any  benefit  from  the  grant.  So  it  is  where  he  grants  the  land  and 
rescrvrs  (be  close  to  himself."  '" 

The  grantor  has  the  right  to  choose  the  line  of  the  way,^  but 
only  so  as  t(»  enable  him  to  enjoy  it  in  the  condition  in  which  it  was 
at  the  time  of  the  grant. ^ 


T.  967,  '  Wms.  Saunders,  323;  Pinnlng- 

'"  Corporation  of  London  v.  Riggs,        ton  v.  Galland,   (1853)  9  Exch.  1. 
(1880)  1.3  Ch.  D.  798.  "Bolton  v.  Bolton,  (1879)  11  Ch. 

D.  968. 


GRANTS  1^2 


The  rule  about  rights  of  way  which  arise  from  ijnplieation  ib 
that  on  a  severance  of  two  properties,  anything  like  a  right  of  way,  or 
any  other  easement  which  is  used,  and  which  is  reasonably  necessary 
for  the  reasonable  and  comfortable  use  of  the  part  granted,  is  intended 
to  be  granted  too.  The  principle  is  that  the  grantor  is  assumed  to 
have  intended  that  his  grant  shall  be  effectual.  When  two  properties 
are  severed,  the  parties  to  the  severance,  both  the  man  who  gives  and 
the  man  who  takes,  intend  that  such  reasonable  incidents  shall  go 
with  the  thing  granted  as  to  enable  the  person  who  takes  it  to  enjoy 
it  in  a  proper  and  substantial  way.^ 

There  is  a  great  difference  between  an  implied  grant  and  an 
implied  reservation.  .  .  .  When  a  man  grants  a  thing  he  must 
be  considered  as  granting  that  which  is  necessary  in  the  proper  sense 
of  the  word  for  the  enjoyment  of  that  which  he  grants,  and  he  cannot 
derogate  from  his  own  grant;  he  cannot  do  that  which  will  destroy  or 
render  less  effectual  that  which  he  has  granted.  But  as  regards  re- 
servation, the  matter  stands  on  principle,  ...  in  a  very  different 
position.  To  say  that  a  grantor  reserves  to  himself  in  entirety — that 
which  may  be  beneficial  to  him,  but  which  may  be  most  injurious  to 
his  grantee — is  quite  contrary  to  the  principle  on  which  an  implied 
grant  depends.  That  principle  is  that  a  grantor  shall  not  derogate 
from  or  render  less  effectual  his  grant,  or  render  that  which  he  has 
granted  less  beneficial  to  his  grantee.  To  this  there  are  at  any  rate 
two  exceptions.  Where  the  easement  of  which  the  reservation  is 
claimed  is  a  mutual  easement  required  for  the  grantor,  and  where 
there  is  existing  at  the  time  that  which  is  said  to  be  a  continuous 
easement,  and  of  necessity — not  an  easement  strictly,  but  that  which 
is  in  the  nature  of  an  easement — as  a  way  of  necessity,  of  that  there 
is  or  may  be  an  implied  reservation."* 

Where  there  are  several  grants,  not  absolutely  at  the  same 
moment,  but  so  far  at  the  same  moment  that  they  are  to  be 
considered  as  one  transaction,  and  done  at  the  same  time;  then  each 
of  the  grantees  gets  the  benefit  of  an  implied  grant  of  easement.  This 
is  not  a  reservation.^ 

When  the  owner  of  land  granted  it  to  the  grantee,  his  heirs  and 
assigns,  excepting  and  reserving  to  himself  his  heirs  and  assigns,  "  all 
and  all  manner  of  coal,  seams  and  veins  of  coal,  iron  ore,  and  all  other 
mines,  minerals  and  metals  which  then  were,  or  at  any  time,  and  from 


« Per  Bowen,   L.J.,  in  Bayley  v.  *  Per  Cotton,  L.  J.,  in  Russell  v. 

G.  W.  R.  Co.,  (1884)  26  Ch  D.  439,        Watts,  (1883)  25  Ch.  D.  573,  C.  A. 
C.  A.,  at  p.  452.  "  lb. 
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time  to  time  thereafter,  should  be  discovered  in  or  upon  the  said  pre- 
mises, etc.,  with  free  liberty  of  ingress,  egress  and  regress,  to  come 
into  and  upon  tlie  j)remises  to  dig,  delve,  search  for,  and  get,  etc.,  the 
said  mines  and  every  part  tliereof,  and  to  sell  and  dispose  of,  take, 
and  convey  away  the  same,  at  tlieir  free  will  and  ])leasure,  and  also  to 
sink  shafts,  etc.,  for  the  raising  up  works,  carrying  away  and  disposing 
of  the  same  or  any  part  thereof,  making  a  fair  compensation  to  (the 
grantie)  for  tlie  damage  to  be  done  to  the  surface  of  the  j)remise8, 
and  the  pasture  and  croj)s  growing  thereon."  It  was  held  under  this 
reservation  tlie  grantor  was  not  entitled  to  take  all  the  mines,  but 
only  so  nuuli  as  he  could  get,  leaving  a  reasonable  support  to  the 
surface." 

The  facts  in  Ilext  v.  GilP  were  that  in  1799  the  Duke  of 
Cornwall,  as  lord  of  a  manor,  granted  the  freehold  in  a  copy- 
hold tenement  to  the  co])yholder,  reserving  "  all  mines  and  minerals 
within  and  under  the  jiremises  with  full  and  free  liberty  of  ingress, 
egress  and  regress,  to  dig  and  search  for,  and  to  take,  use,  and  work 
the  said  excepted  mines  and  minerals,"  the  deed  not  containing  any 
provision  for  compensation.  Under  the  tenement  was  a  bed  of  china 
clay,  the  existence  of  which  did  not  appear  to  have  been  contemplated 
by  either  j)arty  at  the  time,  no  china  clay  having  ever  been  gotten 
out  of  the  lands  of  the  duchy,  though  the  existence  of  tin  was  well 
known.  It  was  admitted  in  the  cause  that  china  clay  could  not  be 
gotten  without  totally  destroying  the  surface,  and  the  progress  of 
getting  tin  by  "streaming,"  which  was  an  ancient,  and  at  the  time 
of  the  grant  the  most  usual,  mode  of  getting  tin,  was  almost  equally 
destructive.  A  l)ill  by  the  owner  of  the  surface  to  restrain  the  owner 
of  the  minerals  from  getting  china  clay  having  been  dismissed  by 
Wickens.  V.C,  on  the  ground  that  the  reservation  included  china 
clay,  with  the  power  to  get  it,  it  was  held,  on  appeal,  that  china  clay 
wns  inclndcd  in  the  reservations,  that  the  surface  owner  was  entitled 
to  nn  injun(tif)n  to  restrain  the  owner  of  the  minerals  from  getting 
it  in  snch  n  wny  as  to  destroy  or  seriously  injure  the  surface,  and  that 
when  a  Innd  owner  soils  the  surface,  reserving  to  himself  the  minerals 
with  power  to  get  tliom,  he  must,  if  he  intends  to  have  the  power  to 
get  them  in  a  way  which  will  destroy  the  surface,  frame  the  resen'n- 
tion  in  such  a  wny  as  to  show  clearly  that  he  intended  to  have  the 
power. 


"  HnrrlH  V.  Rydlnjr.  (1839)  5  M.  &  •  (1872)  L.  R.  7  Chy. 

W.  fiO. 
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Sir  G.  Mellish,  L.J.^  "  The  cases  show  that  where  the  owner- 
ship of  minerals  is  separate  from  the  ownership  of  the  surface, 
prima  facie  the  owner  of  the  surface  is  entitled  to  have  his  surface 
supported  by  the  minerals.  That  is  not  confined,  as  contended  by 
the  Solicitor-General  to  the  case  where  the  Court  has  not  before  it 
the  instrument  under  which  the  owner  of  the  minerals  derives  his 
rights,  but  it  also  applies  to  cases  where  the  Court  has  the  instrument 
before  it,  for  the  jpurpose  of  construing  the  instrument,  to  this  ex- 
tent, that  prima  facie  the  right  to  support  exists,  and  the  burden  lies 
on  the  owner  of  the  minerals  to  show  that  the  instrument  gives  him 
authority  to  destroy  what  is  described  by  the  Judges  as  the  inherent 
right  of  a  person  who  owns  the  surface  apart  from  the  minerals.  The 
question  is,  whether  the  words  of  the  reservation  in  the  present  case 
mean  that  the  ownership  of  the  surface  is  altogether  to  be  subject 
to  the  ownership  of  the  minerals,  so  that  the  owner  of  the  minerals 
may  do  whatever  is  necessary  for  the  purpose  of  enabling  him  to  get 
them,  although  it  may  of  necessity  utterly  destroy  the  surface.  .  .  . 
In  my  opinion,  the  short  and  ambiguous  words  of  this  reservation, 
according  to  their  fair  construction,  only  give  a  right  to  create  what 
I  may  call  temporary  damage,  and  do  not  authorize  the  owner  of  the 
minerals  absolutely  to  destroy  or  to  cause  a  serious  continuous  and 
permanent  injury  to  the  surface." 

Sir  W.  M.  James,  L.J.:^  "  The  long  and  uniform  series  of  au- 
thorities appear  to  me  to  have  established  a  very  convenient  and  con- 
sistent system,  giving  the  mineral  owner  every  reasonable  profit  out 
of  the  mineral  treasures,  and  at  the  same  time  saving  the  land  owners 
practical  enjoyment  of  his  houses,  gardens,  fields,  and  woods,  without 
which  the  grant  to  him  would  have  been  illusory." 

So  in  Bell  v.  Wilson,^^  a  reservation  to  the  grantor  of  all  "  mines 
or  seams  of  coal,  etc.,  with  liberty  to  dig,  etc.,"  included  free  stone, 
but  that  the  grantor  had  only  the  right  to  get  the  free  stone  by  under- 
ground mining,  and  not  by  open  quarrying. 

The  Earl  of  Jersey  v.  Guardians  of  the  Poor  of  the  Neath  Poor 
Law  Union. ^  Where  a  conveyance  in  fee  of  land  reserved  "  all  mines 
of  coal,  culm,  iron,  and  all  other  mines  and  minerals  whatsoever, 
except  stone  quarries,"  with  power  to  work  the  same,  and  to  make 
roads,  etc.,  it  was  held,  applying  the  rule  of  construction  land  down 
in  Hext  v.  Gill,^  that,  there  being  nothing  in  the  context  to  show 


713.  * (1889)  22  Q.  B.  D.  555. 

'  719.  '  (1872)  L.  R.  7  Chy.  699. 

'  (1866)  L.  R.  1  Ch.  303. 
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that  the  reservation  sliouUl  have  a  more  liinitecl  meaning,  it  included 
l)riek  earth  and  chiy,  wliich  were  suhstanees  which  could  he  got  froin 
underneath  the  surface  of  the  earth  for  the  j)urpose  of  profit,  and 
that  the  plaint ilT,  therefore,  was  owner  of  tlie  hrick  earth  and  clay, 
and  was  entitled  to  compensation. 

Construction.  tJ rants  hy  the  Crown  are  construed  favourably 
to  the  .u'ranior,  aiitl  in  siicli  a  case,  the  usual  rule  as  to  the  construc- 
tion of  grants  is  inverted.  Jf  it  be  shown  that  the  Crown  is  de- 
ceived regarding  a  grant,  it  will  not  include  a  subject-matter  not 
expressed." 

It  is  a  Uidc  of  Construction  that  where  there  is  a  grant  and  an 
exception  out  of  it,  tlie  words  of  the  exception  are  to  be  considered 
as  tlu*  words  of  thetfs^antor,  and  to  be  construed  in  favour  of  the 
grantee."' 

It  would  seem  to  follow  that  the  powers  and  privileges  which 
would  he  im])lied  in  the  case  of  the  reservation  or  exception  of  the 
min«'rals  in  a  grant  of  the  land  are  not  so  extensive  as  those  which 
would  he  implied  in  the  case  of  a  grant  of  the  minerals  by  the  owner 
of  the  laii.l. 

This  is  based  on  the  maxim  that  a  grant  is  to  be  construed  most 
strongly  against  the  grantor,  but  in  Taylor  v.  Corporation  of  St. 
Helens,**  Jessel,  M.K.,  says:  "I  do  not  see  how,  according  to  the 
now  established  rules  of  construction,  as  settled  by  the  House  of 
Lords  in  the  well  known  case  of  Grey  v.  Pearson,"  followed  by  Roddy 
v.  Fitzgerald  "^  and  Abbott  v.  Middleton,^  that  maxim  can  have  any 
force  at  the  present  day.'' 

In  Mundy  v.  Duke  of  Rutland  -  it  was  held  by  the  Court  o£ 
.\|)peal  that  if  a  lessor  wished  to  reserve  rights  in  derogation  of  his 
grant,  he  nnist  do  so  in  j>lain  terms,  and  the  plaintiiT,  who  was  tlie 
lessee  of  an  upper  strata  l)y  a  lease  which  reserved  to  the  owner  and 
his  lessees  the  right  of  working  any  coal  not  included  in  that  demise, 
and  the  siuue  powers  and  privileges  with  respect  to  such  last  men- 
tioned enal  as  if  that  demise  had  not  been  made,  succeeded  in  en- 
joining the  lessor  and  a  comj)any,  who  were  lessees  of  lower  strata, 
which  they  intended  working  upon  proving  that  the  works  threatened 
by  the  «lefend;int  would,  in  all  j)robal>i]ity,  affect  the  security  of  his 
mine. 


'  A.  a.  V.  Ewolnip.  ri8r,.3)  17  Beav.  *  (1870)  6  Ch.  DIv.  270. 

366  :  nulmrr  v.  The  Quexn.  (1894)  "(1857)  6  H.  L.  C.  61. 

2.3  S.  C.  R.  488.  .o  (1357)  g  h.  L.  C.  823. 

•'  HullPn   V.   Denning.   1826.  5  B.  '  (1858)  7  H.  L.  C.  68. 

*  ^    ^^^-  '  (1882)  23  Ch.  D.  81. 
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The  rule  of  law  is  that  a  reservation  is  to  be  construed  strictly 
still,  however,  it  would  reserve  to  the  grantor  all  that  was  not  con- 
veyed by  the  grant,  provided  the  meaning  and  intention  of  the  par- 
ties be  clear.^ 

It  has  been  decided  that  a  proviso  in  a  grant  of  land  that  the 
grantee  should  not  dig  or  get  any  coal  upon  the  lands  for  sale,  but 
only  such  as  should  be  burned  or  employed  thereon,  operated  as  a 
covenant,  and  was  not  a  repugnant  condition.^^ 

Covenants  For  Title.  In  case  the  contract  has  been  executed 
but  no  title  has  passed,  then,  on  a  covenant  for  seisin  or  good  right 
to  convey,  the  party  is  entitled  to  recover  back  his  principal  and  in- 
terest and  expenses;  but,  in  case  some  estate  has  passed  by  the  deed, 
but  not  the  whole  estate  contracted  for,  then  he  is  entitled  to  recover 
the  difference  in  money  between  the  value  of  that  estate,  which  has 
passed,  and  that  which  the  deed  purported  to  convey,  and  which  the 
grantor  covenanted  he  had  the  right  to  convey.* 

Where  lands  were  granted  in  Ontario  under  the  Short  Forms 
Act  with  covenants  for  title,  with  the  right  and  easement  of  erecting 
a  dam  at  a  certain  spot  and  the  grantors  had  not  power  to  make  such 
a  grant,  it  was  held  that  they  were  not  liable  to  repay  the  full  pur- 
chase money  less  the  actual  value  of  the  land  without  the  supposed 
right,  but  only  the  actual  practical  value  of  the  supposed  right.'^ 

"  The  Courts  in  this  Province  (Ontario)  have  invariably,  I 
think,  held  that  the  covenant  for  title  is  a  continuing  one  running 
with  the  land  to  its  owner  for  the  time  being,  and  may  be  sued  upon 
accordingly,  from  time  to  time  as  fresh  damage  arises."  ® 

Dower  at  Common  Law  may  be  defined  to  be  an  estate  for  life 
to  which  a  wife  is  entitled,  after  the  decease  of  her  husband,  in  the 
third  part  of  every  estate  of  inheritance  of  which  her  husband  was 


^  Harris  v.   Ryding,   (1839)   5  M,  « Per   Meredith,   J.,    in    Piatt    v. 

&  W.  70,  per  Parke,  B.  G.  T.  R.,  (1892)  19  A.  R.  403,  at  p. 

'^Ashton  V.   Stock,   (1877)   6  Ch.  414,  citing  Gamble  v.  Rees,  (1850) 

D.  719.  6  U.   C.   R.   396;   Scott  v.   Fralick, 

*  Empire    Gold     Mining    Co.    v.  (1850)    6    U.    C.  R.    511;  Rowe  v. 

Jones,  (1869)  19  U.  C.  C.  P.  245,  per  Street,  (1859)  8  C.  P.  217;  Scriver  v. 

Gwynne,  J.,  at  p.  257  ;  but  see  and  Myers,   (1859)    9  C.   P.   255;  Keyes 

compare   Piatt   v.    G.  T.  R.,    (1892)  v.   O'Brien,   (1860)  20  U.  C.  R.  12; 

19  A.  R.  403.  Meredith  v.  McCutcheon,  (1863)  13 

'^  Piatt  v.    G.  T.  R.,    (1892)   19    A.  C.  P.  209;  Brown  v.  O'Dwyer,  (1874) 

'^-  403.  35  u.  C.  R.  354;  Piatt  v.  G.  T.  R.. 

(1886)  11  O.  R.  246. 
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solely  fceiscd,  either  in  tleed  or  in  law,  at  any  time  during  the  cover- 
ture, to  have  and  to  hold  to  her,  in  severalty  by  metes  and  bounds, 
for  the  term  of  her  natural  life,  whether  she  has  had  issue  by  her 
husland  or  not,  and  provided  she  be  past  the  age  of  nine  years  al 
tile  time  of  her  husband's  death. ■* 

The  leadin<r  ease  on  the  subject  of  dower  in  mining  lands  is 
Sloughtnn  V.  Leiudi,-  a  (ase  directed  out  of  the  High  Court  of  Chan- 
cery for  the  information  of  the  Court  of  Common  Pleas.  The  facts 
weie  in  sul)stance  as  follows:  John  Ilanbury  was  in  his  lifetime,  and 
during  his  marriage,  ami  at  his  death,  actually  seized  of  divers  landed 
t'st:it(s  and  of  several  mines  and  strata  of  lead  and  coal,  namely:  In 
);is  own  land,  a  lead  mine  and  a  coal  mine,  neither  opened,  wrought 
or  demised;  two  lead  mines  and  two  coal  mines,  which  during  cover- 
ture he  had  demised  to  tenants  for  years,  reserving  pecuniary  rents  to 
b  •  paid  wiu'tber  they  did  or  did  not  open  and  work  them;  and  of  each 
sort  of  these  one  had  l)een  opened  before  his  death  by  the  tenant  who 
."-till  continued  now  to  work  it,  and  the  other  had  not  been  opened;  a 
bad  mine  and  a  eoal  mine  which  he  had  demised  during  the  coverture 
t  >  tenants  for  years  rendering  not  pecuniary  rents,  but  quantities  of 
the  lead  ore  and  coal  when  gotten,  and  the  tenants  were  by  the  terms 
of  their  lease  at  lil)erty  to  work  or  not  to  work  these  mines;  the  coal 
mine  was  at  the  time  of  John  Ilanbury's  death,  and  of  this  suit, 
wrought  by  the  tenants;  the  lead  mine  had  not  been  opened;  and  two 
lead  mines  and  two  coal  mines  which  had  been  opened  and  wrought  by 
the  deceased  himself  at  the  time  of  his  death,  one  of  each  sort  of 
which  mines  bad,  from  the  time  of  his  death,  ceased  to  be  wrought, 
bis  h(  ir  tliinking  them  unprofitable;  the  other  of  each  sort  the  heir 
c  ntinuel  to  work  to  j)rofit. 

The  first  (juestion  was  whether  John  Ilanbury's  widow  was  en- 
titled to  (lower  in  any  of  the  cases  mentioned  in  the  first  (juestion,  and 
what  the  widow  could  claim  to  be  legally  assigned  to  her  thereout  as 
her  dower.  The  deceased  was  also  entitled  to  the  following  minerals 
lyiuLT  under  land,  which  were  not  his  own,  but  wherein  he  had  pur- 
<  haxd  of  the  land  owner  liberties  to  work  through  his  land,  namely,  a 
mine  or  stratum  of  coal  and  another  of  lead  ore  which  he  had  opened 
jind  wron;:bt  during  coverture,  and  was  working  at  the  time  of  his 
<b  ntli.  an«l  since  w  lii(  b  the  heir  had  ceased  to  work  the  lead,  but  con- 
tinued to  work  tb«'  coni,  a  mine  or  stratum  of  lead,  and  another  of  coal 
which  h(>  had  not  op(>ned  or  wrought,  a  mine  or  stratum  of  lead  and 
another  «.f  <  onl  which  be  bad  demised  to  tenants  for  years  rendering 


I.itt.  c.  19.  vol.  1.  p.  .569,  (1  8cq.  » (1808)  1  Taunt.  402. 
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at  their  own  option,  which  they  might  annually  make,  either  pecu- 
niary rents  or  rents  in  kind,  commencing  from  the  time  when  the 
mines  should  be  wrought.  The  lead  mine  had  been  opened  before 
the  death  of  John  llanbury,  and  the  tenants  had  paid  their  rents  in 
ore  in  kind.  The  coal  mine  had  not  been  opened  nor  was  yet  opened. 
In  case  the  Court  should  be  of  opinion  that  the  widow  was  en- 
titled to  dower  in  any  of  the  cases  mentioned  in  the  first  question, 
the  next  question  for  the  opinion  of  the  Court  was  whether  she  was 
entitled  to  dower  of  all  or  any,  and  which  of  the  mines  and  strata  or 
rents  secondly  above  mentioned,  and  what  she  could  legally  claim  to 
be  assigned  to  her  as  her  dower  thereof. 

Lastly,  soon  after  John  Ilanbury's  death  the  heir  let  the  widow 
into  possession  of  and  assigned  to  her  for  her  dower  the  estate  called 
"  A,"  certain  closes  of  land  in  which  there  was  an  open  coal  mine 
wrought  at  a  certain  period  during  the  coverture,  but  which  had 
ceased  to  be  wrought  long  before  the  husband's  death,  and  the  value 
of  the  closes  was  amply  sufficient  to  answer  any  demand  of  dower 
without  regard  to  the  value  of  the  coal. 

The  widow  had  since  her  husband's  death  begun  to  work  this 
mine  and  had  retained  the  profit  to  her  own  exclusive  use. 

The  third  and  further  questions  for  the  opinion  of  the  Court 
were,  whether  the  widow  was  in  law  entitled  in  virtue  of  her  interest 
of  dower  or  for  any  other  reason  to  work  this  mine  for  her  own  ex- 
clusive use  and  benefit. 

Taking  the  assignment  of  these  closes  as  the  widow's  dower  to 
be  the  act  of  the  heir  himself,  and  to  have  been  a  most  excessive  as- 
signment in  point  of  value,  had  the  heir  at  law  any,  and  what  remedy, 
against  the  doweress  as  against  the  effect  of  his  own  act  ? 

If  this  assignment  had  not  been  his  own  act  but  had  been  made 
in  the  course  of  legal  proceedings  under  a  writ  of  dower,  would  the 
heir  by  law  have  any  and  what  remedy  against  the  effect  of  such  as- 
sionment?  ^ 

Lord  Mansfield,  C.J.:*  "  The  grant  of  the  stratum  must  be  taken 
to  le  a  grant  in  fee  simple.  In  the  course  of  the  discussion  I  was 
strongly  struck  with  the  argument  used  for  the  heir  that  Lord  Coke 


'Cases   cited    on   behalf   of   the  Vem.  218;  Co.  Litt.  54b;  Saunders' 

doweress;  2  F.  N.  B.  148;  Rex  v.  Case;  Dowman's   Care,   5   Co.,   12; 

Miller,    (1777)    Cowp.    619;    Buck-  2  Inst.  368.    Cases  contra:   Kent  v. 

eridge  v.  Ingram,  2  Ves.  Jr.,  (1795)  Kerry,    1     Str.    625;    Whitfield     v. 

Ves.  652;  Lord  Coke,  1  Inst.  32  ,a;  Be  wit,  (1724)  2  P.  Wms.  242;  2  Inst. 

Clavering  v.  Clavering,  (1726)  2  P.  367,  8. 

Wms.  388;  Hoby  v.  Hoby,  (1683)  1  M09. 
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has  in  1  Inst.,  32,  eninneratod  all  the  species  of  inheritance  of  which 
a  woman  shall  he  endowed;  and  I  thought  it  extraordinary  that  no 
mention  should  he  made  of  mines.  But,  upon  referring  to  the  passage 
it  appears  to  he  no  enumeration  of  all  the  things  wliereof  a  woman 
shall  he  endowed.  Nothing  like  it;  in  the  SOth  section,  upon  which 
this  passage  is  a  commentary,  Littleton  says  the  wife  shall  he  endowed 
of  all  lands  and  tenements  of  which  her  hushand  was  seized.  Lord 
Coke  says  not  a  word  to  explain  what  is  land  or  what  is  a  tenement, 
thinking  the  import  of  those  terms  well  known  in  the  law.  But  the 
intention  of  the  passage  is  to  show  that  though  all  lands  and  tene- 
ments are  suhject  to  dower,  and  assignment  is  to  he  made  hy  metes 
and  hounds  where  it  can,  yet  it  is  no  impediment  to  the  dower  that 
the  tenements  are  of  such  a  nature  as  that  they  cannot  he  assigned 
hy  metes  and  hounds;  hut  in  those  cases  it  shall  he  assigned  as  well 
as  it  can  he,  as  hy  the  third  toll  dish  of  a  mill,  or  the  like.  In  the 
j)-eceding  chapter,  which  is  of  tenant  by  the  curtesy,  Littleton  does 
not  mention  of  what  the  wife  must  be  seized,  and  Lord  Coke  20b 
speaks  of  lands  only,  but  Littleton,  sec.  52,  speaks  of  tenements. 
The  words  in  both  these  cases  must  receive  the  same  exposition;  and 
it  is  only  necessary  to  see  whether  this  species  of  property  be  land  or 
a  tenement.  Comyn  and  the  other  digests  which  have  been  cited, 
only  follow  the  words  of  Coke's  Littleton,  and  the  rea.son  of  whole 
authority  is  above  stated.  In  the  case  of  trees  there  is  a  ])rorit  in  the 
shade  and  ])annage,  hut  in  the  case  of  a  mine,  the  working  it  is  the 
only  mode  in  which  it  can  be  enjoyed.  The  Court  certified  to  the 
High  Court  of  Chancery  that  their  opinion  upon  the  questions  pro- 
l»08cd  to  them,  arising  from  the  first  and  second  statements  in  the 
case,  was  that  the  widow  of  John  Hanbury  was  dowable  of  all  his 
mines  of  lead  and  coal  as  well  those  which  were  in  his  own  landed 
estates  as  the  mines  and  strata  of  lead  or  lead  ore  and  coal  in  the 
lauds  of  other  persons  which  had  in  fact  been  open  and  wrought  be- 
fore his  (leatl),  niid  wherein  he  had  an  estate  of  inheritance  during 
the  coverture;  and  that  her  right  to  be  endowed  of  them  had  no  de- 
[tendence  upon  the  subsequent  continuance  or  discontinuance  of 
working  of  them,  either  by  the  husband  in  his  lifetime  or  by  those 
claiming  under  him  since  his  death. 

"  They  thought,  too,  that  her  right  of  dower  of  such  mines,  etc., 
could  not  l)e  in  any  respect  affected  by  leases  made  by  the  husband 
during  the  coverture:  but  if  any  of  the  existing  leases  for  years  were 
mafle  by  the  husband  before  marriage,  then  the  endowment  (if  made 
of  the  mines)  must  be  of  the  reversions  and  of  the  rents  reserved  by 
such  leases  as  incident  to  the  reversion;  in  which  case  they  thought 
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the  widow  would  be  bound  so  long  as  the  demises  continued,  to  take 
her  share  of  the  renders,  whether  pecuniary  or  otherwise,  according 
to  the  terms  of  the  respective  reservations.  They  were  also  of  opinion 
that  the  widow  was  not  dowable  of  any  of  the  mines  or  strata  which 
liad  not  been  opened  at  all,  whether  in  lease  or  not. 

In  assigning  the  dower  of  Mr.  Hd.nbury's  own  lands  the  sheriff 
must  estimate  the  annual  value  of  the  open  mines  therein  as  part  of 
the  value  of  the  estates  of  which  the  widow  is  dowable;  but  it  was 
not  absolutely  necessary  that  he  should  assign  to  her  any  of  the  open 
mines  themselves  or  any  portions  of  them.  The  third  part  in  value 
which  he  should  assign  to  her,  might  consist  wholly  of  the  land  set 
out  by  metes  and  bounds,  and  containing  none  of  the  open  mines. 
Or  he  might  include  any  of  the  mines  themselves  in  the  assignment 
to  the  widow,  describing  them  specifically,  if  the  particular  lands  in 
which  they  lie  should  not  also  be  assigned;  but  if  those  lands  should 
h(]  included  in  the  assignment  of  open  mines,  then,  they  might,  but 
were  not  necessarily,  to  be  so  described,  being  part  of  the  land  itself 
which  was  assigned;  and  as  the  working  of  open  mines  was  not  waste, 
tlie  tenant  in  dower  might  work  such  mines  for  her  own  exclusive 
profit.  The  sheriif  might  divide  the  enjoyment  and  perception  of 
the  profits  of  any  of  the  particular  mines  as  after  mentioned. 

In  regard  to  the  mines  and  strata  which  Mr.  Hanbury  had  in 
the  lands  of  other  persons,  they  were  of  opinion  that  it  was  not 
necessary  that  the  sheriff  should  divide  each  of  the  mines  or  strata; 
but  he  might  assign  such  a  number  of  them  as  might  amount  to  one- 
third  in  value  of  the  whole,  or  he  miglit  proportion  the  enjoyment  of 
such  of  them  as  he  should  think  necessary,  so  as  to  give  each  a  proper 
share  of  the  whole.  If  the  division  of  an  open  mine  could  be  made 
by  metes  and  bounds,  as  lands  are  required  to  be  divided,  without 
preventing  the  parties  from  having  the  proper  enjoyment  and  per- 
ception of  the  profits,  they  thought  that  mode  should  be  adopted; 
but  as  the  property  seemed  to  them  to  be  unquestionably  of  a  bene- 
ficial severance,  in  that  way  they  thought  the  case  analogous  to  some 
of  thoFc  stated  by  Lord  Coke,  1  Inst.,  32a;  wherein  it  was  held  that 
the  sheriff  may  make  the  assignment  in  a  special  manner;  and  that, 
therefore,  he  might  so  proceed  with  respect  to  the  mines  in  question. 
They  found  no  authority,  however,  establishing  any  precise  mode  of 
dividing  a  mine,  nor  could  they  point  out  any  that  might  not  be  at- 
tended with  inconvenience;  but  if  the  sheriff  was  to  make  the  assign- 
ment, they  thought  he  might  lawfully  execute  his  duty  by  directing 
separate  alternate  enjoyment  of  the  whole  for  short  periods,  proper- 
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tionato  to  tlie  share  each  had  in  the  Buhject,  or  hy  giving  the  widow 
ft  proportion  of  the  ])rofits. 

In  answer  to  the  last  (jiieslion  proposed  to  them,  tliey  were  of 
o)  inion  tliat  the  widow  was  entitled  to  work  for  her  own  exelusive 
use  the  oj  en  mine  within  the  close  that  had  heen  assigned  to  her, 
without  any  ('.\('ej)tion  of  th(5  mine,  for  her  dower  of  one  of  the 
e.-tatts,  notwithstanding  the  excess  arising  from  the  omission  of  such 
excel  tion:  and,  inasmuch,  as  the  assignment  was  the  act  of  the  heir 
luuK-elf,  I  eing  of  full  jige  at  the  time,  they  thought  he  had  no  remedy 
at  law  ngainst  tlie  doweress  for  avoiding  the  consequences  of  that 
at  t.  Had  he  heen  under  age  at  the  time,  he  might  have  had  relief  by 
writ  of  admeasurement  of  dower;  or  had  the  assignment  been  made 
by  the  sheriff  in  execution  of  a  judgment  in  dower,  the  heir  might 
have  had  the  scire  facias  to  o])tain  an  assignment  de  novo. 

Th's  decision  is  referred  to  by  North,  J.,  in  Re  Kemeys-Tynte, 
Kemeys-Tynte  v.  Kemeys-Tynte,"^  as  a  binding  authority. 

In  Hoby  V.  Iloby,"  the  bill  was  to  be  relieved  against  an  assign- 
ment of  dower  by  the  sheriff,  which  in  the  bill  was  charged  to  be 
fraudulently  done;  there  being  assigned  to  the  defendant  for  her 
dowrr  one  full  third  part  of  the  lands,  which  amounted  to  £300  per 
annum,  and  in  this  third  part  there  was  a  coal  work  which  one  year 
with  another  was  worth  £300  per  annum  beyond  all  charges;  and  yet 
no  cousideratiou  was  had  of  it  in  the  assignment  of  this  dower;  and 
it  likewise  ajtpeared  that  the  defendant's  own  father  was  the  only 
J  eis')ii  that  on  behalf  of  the  infants,  the  children,  defended  the  right 
of  the  dower,  and  appeared  to  see  the  same  set  out,  which  looked  like 
a  (<illu>iou;  ;ind  the  jdaintitT's  counsel  offering  that  the  defendant 
i-hni'M  have  one  cfitire  third,  both  of  land  and  coal,  works  and 
by  way  of  a  rciit-cbarge  on  the  whole,  the  Court  ordered  that  she 
sliouM  ac(('pt  tlicrcof;  or  that  otherwise  a  new  assignment  of  dower 
slionld  be  made. 

Tlie  want  of  a  formal  assignment  is  not  regarded  in  ecpiity,  it 
i,'  the  right  in  conscience  on  which  the  Court  will  act,  in  respect  of 
dower."  .\nd  the  Court  will  assign  dower,  and  order  title  deeds  to  be 
delivered  for  the  jiroof  of  seisin,"  where  dower  was  decreed  to  be 
allotted  to  be  ■.(•t  o>it   hv  the  ^faster  and  the  dowress  to  be  let  into 


M1892)  2  Ch.  216. 
Mlfi83)  1   Wrn.  218. 
"Hamilton  v.  Mohun.  (1710)  I  P. 
Wms.  118. 


•Moore  v.  Ulack.  (1735)  Forr.  12C; 
Meggott  V.  Meggott,  (1742)  Dick. 
794;  Goodenough  v.  Goodenough, 
(31  January,  1772),  Dick.  795. 
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possession.  But  the  title  must  be  admitted  or  established,  and  then 
the  Court  will  assign  dower.^" 

In  Dickin  V.  Hamer"  the  Vice-Chaneellor  (Kindersley)  said:'  "  It 
appears  that  this  land  has  mines  under  the  whole  of  it.  Now,  sup- 
posng  that  after  the  intestate's  death  the  widow's  dower  had  been 
actually  set  out  by  metes  and  bounds,  I  apprehend  she  would  be 
tenaut  for  life  of  that  portion,  with  remainder  to  the  heir;  at  all 
events  the  heir  would  be  owner  in  fee,  subject  to  the  dowress'  life 
interest.  What,  then,  would,  in  that  case,  be  the  rights  of  the 
dowress  and  the  heir  respectively  with  respect  to  mines  under  the 
poition  so  set  out  by  metes  and  bounds?  Of  course,  I  mean  un- 
opened mines,  because,  as  to  those  opened  in  the  lifetime  of  the  hus- 
band, I  apprehend,  there  would  be  no  question.  Could  the  dowress 
open  mines  on  that  portion?  Though  there  is  not  any  precise  au- 
thority on  that  point,  it  appears  to  me  that  the  dowress  is 
in  the  position  of  a  tenant  for  life  of  that  portion  of  the  land. 
Now,  a  tenant  for  life  of  land  cannot  himself  open  mines, 
but,  on  the  other  hand,  the  tenant  for  life  has  a  right  to  say 
that  the  remainderman  shall  not  open  mines.  And  I  do  not  see 
why  the  dowress  would  not  be  in  the  same  position.  If  the  heir,  ob- 
taining the  consent  of  the  dowress  for  the  purpose,  were  to  open 
mines  upon  the  portion  set  out  by  metes  and  bounds,  or  to  grant  a 
lease  of  them,  the  dowress  could  not  afterwards  insist  that  she  was 
entitled  to  a  third  of  the  profits  of  the  mines,  or  a  third  of  the  rents 
reserved  by  the  heir  in  the  lease." 

^ "  In  any  case,  I  am  of  opinion  that  the  utmost  the  dowress 
could  have  claimed  would  have  been  one- third  of  the  income  of  the 
proceeds  arising  from  the  royalties,  and  not  one-third  of  the  corpus."' 

In  Spence  v.  Scurr.^  it  was  held  by  Sir  John  Romilly,  M.R., 
that  sinking  a  shaft  in  a  mine  already  open  in  order  to  work  a  new 
vein  in  the  same  mine  is  not  opening  a  new  mine;  and  when,  under 
a  lease  granted  by  a  testator,  and  afterwards  agreed  to  be  renewed 
by  the  trustees  of  his  will,  the  lessees,  after  his  death,  sunk  a  new 
shaft  for  the  purpose  of  working  a  new  vein  or  seam  lying  below 
those  already  worked  by  them  under  such  lease.  The  Court  held 
that  the  latter  was  not  a  new  mine,  but  the  tenant  for  life  under  the 
will  was  entitled  to  all  the  rents  payable  in  respect  of  the  minerals 
so  leased  and  worked. 

^°  Mundy  v.  Mundy,  (1793)  4  Bro.  "  (1860)  1  Dr.  &  Sm.  284. 

Ch.  Rep.  294;  (1793)  2  Ves.  Jr.  222,  'At  p.  295. 

S.    C;    Curtis   v.    Curtis,    (1789)    2  « P.  298. 

Bro.  Ch.  Rep.  620.  » (1862)  10  W.  R.  878. 
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In  McLean  v.  Laidlaw  *  it  was  held  that  where  the  nominee  of 
lands  of  the  CVown,  l)efore  letters  patent  issued  fon  the  lands,  sold 
ind  conveyed  them  away,  l)ein*r  at  that  time  unmarried,  and  after- 
wards having  ol)tained  tlie  letters  patent  made  a  new  conveyance  to 
the  same  party,  heing  then  married,  his  wife  could  not,  after  his 
deatli.  claim  dower  in  the  land,  as  she,  being  privy  in  estate  and 
c'aiming  her  dower  through  her  husband,  was  estopped  by  his  deed 
nuide  Ijcfore  the  letters  patent  issued. 

Dower  is  not  extinguished  by  a  conveyance  to  the  Crown.® 
The  widow  of  a  purchaser  is  entitled  to  dower  and  six  years' 
arn*ais,'  but  not  whore  inirchaser  had  agreed  to  convey  upon  condi- 
tions fully  performed.* 

In  Ontario  the  common  law  right  to  dower  has  been  extended 
by  statu!*'"  to  include  o([uitable  estates,  and  also  where  the  husband 
had  a  right  of  entry  or  action  in  any  land.  Dower  ad  ostium  erclesiae 
and  r.v  assrnsu  jnifris  were  abolished  by  statute. "* 

"  The  Dower  Act,"  '  provides,  in  part,  as  follows  : 

*•  Dower  shall  not  be  recoverable  out  of  any  separate  and  dis- 
tinct lot,  tract  or  parcel  of  land,  which,  at  the  time  of  the  alienation 
l»y  the  husl)and  or  at  the  time  of  his  death,  if  he  died  seised  thereof, 
v.as  in  a  state  of  nature,  and  unimproved  by  clearing,  fencing  or 
otherwise  for  the  puqioses  of  cultivation  or  occupation." 

As  to  dower  in  land  in  Ontario  other  than  that  specified  in  section 
•I  a  distinction  exists  as  to  lands  acquired  by  a  man  ])rior  to  the  Olst 
day  of  December,  1<S07,  and,  in  a  jiarticular  instance,  after  that  date. 


(1846)  2  U.  C.  R.  222. 

•  IJigloy  v.  Gibson,  (1860)  19  U.  C. 
R.  458. 

•Craig  V.  Trinpleton,  (1860)  8  Gr. 
483. 

'  Hurna  v.  Hums.  (1874)  21  Gr.  7; 
ns  to  fieri  ion,  where  provision  in 
bar  of  (lower,  see  Strahan  v.  Sut- 
ton. (1796)  3  Ves.  249;  Pickering  v. 
I>»rd  Stamford.  (1797)  3  Ves.  337; 
Greatorex  v.  Carey.  (1802)  6  Ves. 
615:  nirmlngham  v.  Kirwnn.  (1805) 
2  Sch.  &  L.  444:  Mlall  v.  Brain, 
(1819)  4  Marld.  119:  and  cases  there 
cited. 

As  to  costs,  where  apportionment 


of  dower  by  consent  and  a  case  of 
a  writ  of  dower  on  an  assignment 
of  dower,  see  Lucas  v.  Calcraft, 
(1782)  1  Bro.  Ch.  Rep.  134;  and  as 
to  the  operation  of  the  Statute  of 
Limitations  in  the  case  of  dower, 
see  Oliver  v.  Richardson,  (1803)  9 
Ves.  222,  where  an  account  of  ar- 
rears of  dower  for  twelve  years 
past,  the  time  of  the  title  accniing, 
was  decreed. 

• "  The  Dower  Act,"  R.  S.  O. 
(1897)  c.  164. 

'"  R.  S.  O.  (1897)  c.  164,  s.  6. 

'S.  4. 
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As  to  land  in  Ontario  granted  by  the  Crown  as  mining  land  and 
ecnveyed  to  the  husband  on  or  after  the  31st  day  of  December,  1897, 
''  The  Dower  Act"  ^  provides "  that  no  dower  shall  be  recoverable  in 
case  "  the  husband  does  not  die  entitled  thereto."  The  section  '® 
reads  as  follows: 

"  No  dower  shall  be  recoverable  out  of  any  land  which  has  been 
lieretofore,^  or  shall  be  hereafter,  granted  by  the  Crown  as  mining 
land  in  case  such  land  is,  on  or  after  the  31st  day  of  December,  1897, 
conveyed  to  the  husband  of  the  person  claiming  dower,  and  the  hus- 
band does  not  die  entitled  thereto." 

Dealing  with  the  question  of  dower  in  lands  other  than  those 
specified  in  "  The  Dower  Act,"  section  4  (supra),  (1)  acquired  prior 
to  31st  December,  1897;  (2)  acquired  since  the  31st  day  of  Decem- 
ber, 1897,  which  were  not  "  granted  by  the  Crown  as  mining  lands,'' 
and  (3)  lands  "  granted  by  the  Crown  as  mining  lands,"  and  "  con- 
veyed to  "  the  husband  after  31st  December,  1897,  and  of  which  lie 
dies  entitled  thereto,  it  appears  to  be  settled  that  dower  may  exist 
in  these  three  cases  in  mines  or  quarries  if  open  during  the  lifetime 
of  the  husband. 

In  Ontario,  under  "  The  Land  Titles  Act,"  ^  where  it  is 
claimed  that  registered  land  is  free  from  dower  on  account  of  the 
land  being  held  in  trust,  or  for  some  reason  other  than  the  wife's 
release  of  her  dower  by  an  instrument  which  can  be  produced  and 
registered,  and  evidence  to  this  effect,  which  appears  satisfactory,  is 
produced  before  the  Master,  he  may  issue  a  notice  requiring  the  wife, 
^vlio  might  otherwise  seem  entitled  to  dower,  to  support  her  right 
if  she  claims  to  be  entitled  to  dower  in  the  land;  and  in  case  she 
fails  to  do  so,  and  to  displace  the  prima  facie  case  made,  the  Master 
may  enter  in  the  register  a  memorandum  that  the  land  is  free  from 
dower,  and  such  entry  shall,  unless  reversed  on  appeal,  be  a  bar  to 
any  claim  by  such  wife;  and  no  appeal  shall  lie,  unless  the  wife  files 
a  claim  before  the  Master."  ^ 

"  This  section  shall  also  apply  to  the  widow  of  a  former  owner."  * 

Where  registered  land  is  transferred  subject  to  a  charge,  or  in 
case  the  registered  owner  of  land,  which  is  subject  to  a  charge,  subse- 
quently marries   the    wife    of    such    transferee  or  owner,  shall  have 


*  Supra.  to  60  Vict.  (O.)  c.  15,  s.  6,  by  v/hich 

®  S.  5.  the  section  was  enacted. 

'**5.  -n.S.  O.  (1897)  c.  138. 

^  13th  April,  1897,  date  of  assent  '  S.  49  (1). 

*S.  49  (2). 
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the  same  rights  in  respect  of  ilower  as  slie  woiihl  liave  had  if  the  legal 
estate  had  been  transferred  by  an  ordinary  mortgage,  and  no  others.** 

In  Nova  Scotia.  The  effect  of  a  wife's  uniting  in  a  conveyance 
witli  her  husband  is  not  to  vest  any  estate  in  the  grantee,  separate  and 
distinct  from  tliat  of  her  husband,  but  rather  to  relinquish  an  inchoate 
rigbt  in  tbe  nature  of  an  incumlirance." 

In  New  Brunswick,  wlicre  a  husband  shall  die  beneficially  en- 
titled to  any  lands  for  an  interest  which  shall  not  entitle  his  widow 
to  (lower  out  of  the  same  at  law,  and  such  interest,  whether  wholly 
('(juilable,'"  or  partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession  (other  than  an  estate  in  joint  tenancy),  the 
widow  sluill  i)e  entitled  in  equity  to  dower  ^  out  of  the  same  land.' 

Where  a  husband  shall  have  been  entitled  to  a  right  of  entry  or 
ac  tion  in  any  land,  and  his  widow  would  have  been  entitled  to  dower 
<»ut  of  the  same  if  he  had  recovered  possession  thereof,  she  shall  be 
entitled  to  dower  out  of  the  same,  although  her  hus))and  shall  not 
have  recovered  possession  thereof,  if  such  dower  be  sued  for  or  ob- 
tained within  the  period  during  which  such  right  of  entry  or  action 
might  be  enforced.'' 

A  widow  cannot  maintain  an  action  at  law  for  dower  in  land  in 
wliicli  lier  husband  had  only  an  equity  of  redemption  during  the 
coverture;  even  though  the  hus])and\s  right  has  been  sold  since  his 
<h'atii,  and  purchased  by  defendant,  expressly  subject  to  the  right  of 
dower:  or  though  the  mortgage  nuiy  have  been  paid,  if  it  is  not  dis- 
charged on  the  records. ■• 

It  ll)e  husband  was  seized  as  tenant  in  comnmn,  the  widow  can 
oidy  ite  endowed  in  conunon  under  the  Act  *^I  Vict.  c.  25,  and  not 
by  metes  and  bounds."'  A  widow  has  not,  previous  to  her  dower 
being  assigned,  an  estate  of  freehold  in  the  lands  of  her  deceased 
husband.'" 


'S.  50. 

•  Per  Henry.  .!.,  In  Redden  v. 
Turnrr,  (1896)  29  N.  S.  R.  44; 
adopting  the  statement  in  Schoul- 
ers  Husband  and  Wife,  a.  451;  see 
also  Collins  v.  Story.  (1851)  James 
111. 

'"  Leptch  V.  Sears.  (1889)  30  N.  B. 
R.  257. 


'  Sweeny  v.  Godard,  (1859)  9  N. 
B.  R.  300;  4  All.  300. 

'  C.  S.  N.  B.  (1877)  c.  73.  s.  1. 

'  lb.  8.  2. 

*  McDonald  v.  Estabrooks,  (1860) 
9  N.  B.  R.  455;  4  All.  455. 

'  Doe  dem.  Johnston  v.  Jardine, 
(1873)  14  N.  B.  R.  338;  1  Pug.  338. 

'Torrens  v.  Curr!e.  (1882)  22  N. 
B.  R.  342. 
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In  Quebec.     Articles  1426  to  1471  of  the  Civil  Gode  of  Lower 

Canada  deal  with  dower. 

In  British  Columbia.  "The  Dower  Act"/  contains  the  first 
thirteen  sections  of  the  Imperial  Act  3  &  4  Wm.  IV.  c.  105,  for  the 
amendment  of  the  Law  relating  to  Dower.  Section  5  enacts  that 
"'  no  widow  shall  be  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his  lifetime  or 
by  his  will." 

In  the  North-West  Territories,  by  "  The  Territories  Heal  Pro- 
perty Act,"  '^  which  applies  to  all  lands  in  the  North-West  Territories, 
the  district  of  Keewatin,  and  all  other  territories  of  Canada,  it  is 
enacted  that  no  widow  whose  husband  dies  on  or  after  the  first  day  of 
January,  1887,  shall  be  entitled  to  dower  in  the  real  property  of  her 
husband;  but  she  shall  have  the  same  right  in  such  real  property  as  if 
It  were  personal  property. 

Vendor's  Lien.  The  prima  facie  right  of  an  unpaid  vendor  of 
land  to  an  equitable  lien  upon  it  for  the  amount  of  his  unpaid  pur- 
chase morey  is  tco  well  established  to  be  disputed.  The  right  arises 
whenever  there  is  a  valid  contract  of  sale,  and  the  time  for  completing 
that  contract  has  arrived  and  the  purchase  money  is  not  duly  paid. 
There  is  no  necessity  for  the  vendor  to  stipulate  for  the  lien;  and  al- 
though the  lien  arises  from,  and  may  in  one  sense  be  said  to  be  created 
by  the  contract  of  sale,  still  no  contract  to  confer  the  lien  is  necessary, 
and  in  that  sense  the  lien  may  be  said  to  arisa  independently  of 
contract.^ 

If  the  seller  agrees  that  the  purchase  money  shall  be  paid  to  a 
third  pe  son,  and  the  purchaser  accordingly  gives  a  note  to  that  per- 
son for  the  amount,  the  lien  on  the  estate  will,  it  seems,  go  with  the 
note.^« 

The  vendor's  lien  is  assignable  even  by  parol.^^ 

"  It  was  contended  that  to  give  the  plaintiff  the  benefit  of  the 
vendor's  lien  for  purchase  money  unpaid,  would  be  contrary  to  the 
Statute  of  Frauds,  as  he  could  only  claim  by  parol  assignment  from 


^  R.  S.  B.  C.  (1897)  c.  63.  vendor's  lien  for  unpaid  purchase 

*  R.  S.  C.  (1886)  c.  51,  s.  8.  money    and    a    vendor's    lien  for 

"Kettlewell  v.  Watson,  (1884)  26  prematurely  paid  purchase  money 

Ch.    D.    507,    C.    A.,   per  Lindley,  are  collected. 

L.J.;  Chapman  v.  Tanner,  (1684)  1  '"  Dryden  v.  Frost,  (1837)  3  My.  & 

Vern.   267;  Mackreth  v.  Symmons.  Cr.  670;  Armstrong  v.  Farr,  (1885) 

(1808)  15  Ves.  329;  1  W.  &  T.  L.  C.  11  A.  R.  191. 

6th  ed.,  355,  where  the  cases  on  a  ^*  Dryden  v.  Frost,  {supra). 
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Atkinson,  the  vendor.  It  is  to  be  observed,  however,  that  the  lien 
for  the  lenefit  of  tlie  vendor  liiniself,  as  well  as  the  lien  by  the  pos- 
session of  title  deeds,  are  not  reconcilable  with  the  principle  of  that 
statute,  but  that  nevertlielcss  equity  gives  efTect  to  thoni,  and  that  the 
I  laintifT's  title  rests  upon  the  latter  as  well  as  upon  the  former,  for 
here  we  have  tlie  vendor  and  the  })urchaser,  to  one  or  other  of  whom 
tlie  titk'-deeds  must,  after  satisfying  the  mortgages,  belong,  concur- 
riug  iu  an  arrangement  for  the  payment  to  the  i)laintifT,  l)eing  in 
possession  of  tlie  title-deeds,  of  what  remained  unpaid  of  the  pur- 
chase money." " 

The  lien  nuiy  be  lost  by  the  nature  of  the  dealing;  ^  or  the 
nature  of  the  contract  may  be  such  as  to  exclude  vendor's  lien,* 

It  was  decided  that  vendor's  lien  for  unpaid  purchase  money 
lijid  i)riority  over  the  lien  created  by  a  registered  judgment  against 
the  \endco." 

It  would  not,  however,  be  valid  as  against  a  registered  mstru- 
n  ent  executed  by  the  same  party.^** 

In  Winter  v.  Lord  Anson,^  the  Lord  Chancellor  said:^  **  As, 
ill  til  is  case,  there  was  no  agreement  for  the  extinguishment  of  the 
lien,  jiiid  as,  in  my  judgment,  there  is  nothing  in  the  transaction 
itself,  as  evidenced  by  the  instrument,  leading  to  a  clear  and  mani- 
fest inference  that  such  was  the  intention  of  the  parties.  I  think  it 
should  l)e  declared  that  the  plaintiffs  have  a  lien  upon  the  estate  in 
(juestioii  for  the  residue  of  the  purchase  money," 

The  ])laintifTs,  who  were  unpaid  vendors  of  the  property  of  a 
C'  mpjiny  in  voluntary  liquidation,  and  unable,  from  insolvency,  to 
(any  on  its  works,  have  been  appointed  receivers  without  security 
or  salary. 3 

r.ac  »n,  V.-C,  said:  *  "  The  plaintiffs  are  mortgagees  of  the  col- 
lierv,  and  shew  a  state  of  facts  which  may  result  in  the  positive  de- 


•Prr  Lord  Cottenham  (lb.),  p. 
673;  see  also  Selby  v.  Selby,  (1828) 
4  Rus.  336. 

•Soe  Scott  V.  Benedict,  (1884)  5 
O.  R.  1.  afflrmed,  (1886)  14  S.  C.  R. 
735. 

"  See  In  re  Brentwood  B.  &  C. 
Co..  (1876)  4  Ch.  D.  562.  C.  A.; 
Clarke  v.  Royle,  (1830)  3  Sim.  499; 
rurkland  v.  Pocknell,  (1843)  13 
Sim.  406;  Dixon  v.  Gayfere,  (1857) 
1  D.  G.  &  J.  655;  Boulton  v.  Gillee- 
pie,   (1860)    8    Gr.    223;  Wilson   v. 


Daniels.  (1862)  9  Gr.  493;  Degear  v. 
Smith,  (1865)  11  Gr.  570;  Gllmour 
V.  Brown,  (1817)  1  Maaon,  190,  at 
p.  212. 

'  Hnghfcon  v.  Davis,  (1853)  4 
Grant,  588. 

'"  R.  S.  O.  1897,  c.  136.  s.  98. 

'  (1827)  3  Rubs.  488. 

'At  p.  492. 

'Boyle  v.  Bettws,  Llantwlt  C. 
Co..  (1876)  2  Ch.  D.  726. 

Mb.,  p.  728. 
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stniction  of  the  property.  The  liquidator  has  not  the  means  for 
carrying  on  the  colliery,  and  is  quite  powerless  to  remedy  the  evil, 
and  if  I  do  not  interfere  I  must  suffer  the  property  of  the  plaintKTs 
to  be  entirely  destroyed."  '* 

Mortgages.  Where  the  owner  of  a  mine  mortgages  it,  and  re- 
mains in  possession,  he  may  continue  to  work  the  mines  on  the  mort- 
gaged property,  provided  by  so  doing  he  does  not  jeopardise  the 
security  of  mortgagees.^ 

A  mortgagee  in  possession  of  the  mortgage  property  may  con- 
tinue to  work  opened  mines,  but  unless  his  security  be  insufficient, 
is  not  entitled  to  open  new  mines. 

There  is  no  difference  in  respect  to  this  rule  beween  a  mine 
and  a  quarry."* 

If  the  mine  was  open  when  the  mortgagee  took  possession  it 
is  immaterial  that  it  was  opened  after  the  date  of  the  mortgage.'' 
The  opening  of  a  mine  after  the  date  of  a  mortgage  by  the 
owner  of  the  inheritance  will  enure  to  the  benefit  of  the  mortgagee.** 
A  mortgagee  with  a  sufficient  security  cannot  commit  waste,  or 
rather  cannot  dispose  of  any  part  of  the  inheritance. 

And  if  a  mortgagee  so  circumstanced,  not  being  authorized  so  to 
do,  opens  mines  or  allows  others  to  open  mines  on  the  mortgaged 
property,  he  will  be  charged  with  the  full  value  of  the  minerals 
taken  without  being  allowed  any  part  of  the  working  expenses. 

The  principle  on  which  the  cost  of  bringing  the  minerals  to 
bank,  and  under  certain  circumstances  the  cost  of  severing,  are  al- 
lowed, even  to  a  trespasser,  in  estimating  the  damages  awarded 
against  him  for  wrongful  abstraction,  does  not  apply  in  taking 
accounts  between  mortgagor  and  mortgagee."^ 

The  Statute  of .  Limitations  would  not  operate  to  bar  such  ta 
claim,  as  the  mortgagee  stands  in  a  fiduciary  relation  towards  the 
mortgagor.^ 

The  Lords  Justices  on  appeal  ^  intimated  that  the  Statute  of 
Limitations  would  be  a  complete  defence  as  against  the  persons  al- 


"  Perry    v.    Oriental    Hotel    Co.,  Cas.  454. 

(1870)  L.  R.  5  Ch.  420;  Campbell  v.  « Clavering  v.  Clavering,  (1726)  2 

Campagnie  G.  de  B.,  (1876)  2  Ch.  D.  P.  Wms.  388. 

181,  distinguished.  ^Hood    v.  Easton,  (1856)  2    Giff. 

^  Seton   on  Decrees,   5th   Ed.,    p.  692;     Thorneycraft     v.     Crockett, 

480.  1848,  16  Sim.  445. 

*Elias   v.    Griffith,    (1878)    8    Ch.  « Hood  v.  Easton,    (1856)  2  Gift. 

Div.  521.  698. 

» Elias  v.  Snowdon,  (1879)  4  App.  "  In  the  S.  C.  2  Jur.  N.  S.  917. 


190 


MORTGAGEES 


lowed  l>y  the  mortgagees  to  mine,  if  they  were  mere  trespassers,  but 
the  case  having  lx?en  settled  tliere  was  no  decision  on  tlie  appeal. 

Where  the  security  is  insutlicient,  a  totally  dilTerent  set  of 
considerations  arise.  Tlien  a  mortgagee  is  entitled  to  make  the 
most  of  the  property  for  tlie  purpose  of  realizing  what  is  due  to  him. 
He  nuiy  cut  tiinlxT.  he  may  open  a  mine,  and  the  Court  will  not  by 
injunction  interfere  to  i)revent  his  doing  so,  provided  he  is  not  com- 
mitting wanton  destruction,  in  which  case  the  Court  will  interfere 
and  prevent  him.  i»ut  where  a  mortgagee  so  circumstanced  acts 
btnid  fi(h\  tiie  Court  will  never  interfere  to  i)revent  his  felling  timber 
ami  opening  a  mine,  and  the  like,  hut  he  does  it  at  his  own  risk 
and  jjcril;  so  that  if  he  incurs  a  great  loss  in  working  the  mine,  he 
(annot  charge  a  penny  of  that  loss  against  the  mortgagor,  and  if  he 
«d)tains  a  great  i)roflt  the  whole  of  that  profit  must  go  in  discharge 
of  his  mortgage  debt.**' 

In  taking  the  accounts  under  a  decree  or  order  in  a  redemption 
action  against  a  mortgagee  of  mines  in  possession,  the  mortgagee  is 
entitled  to  necessary  rei)airs  under  the  head  of  just  allowances,  but 
to  entitle  him  to  pernuinent  improvements  or  substantial  repairs  he 
must  make  out  a  case  for  them  at  the  trial.* 

if  a  mortgagee  in  jmssession  engages  in  sjieculative  undertak- 
ings, he  does  so  at  his  own  risk,  that  is  if  thero  is  a  profit,  such 
profit  will  go  in  reduction  of  the  mortgage  debt,  l)ut  if  there  is  a 
loss  the  mortgagee  cannot  charge  such  loss  against  the  mortgagor, 
unless  there  is  a  valid  agreement  that  he  may  do  so. 

This  rule  was  ai)plied  in  Hughes  v.  Williams  2  to  the  case  of  a 
(piarry,  but  in  his  judgment  the  Lord  Chancellor  stated  that  the 
])rinciple  would  extend  to  the  case  of  a  mine. 

The  mortgagee  is  not  bound  to  engage  in  adventures  and  specu- 
hitioiis  for  the  benefit  of  the  mortgagor,  but  is  liable  only  for  wilful 
♦  iefault. 

The  rule  was  stated  by  Lord  Eldon,  L.C.,  in  Kowe  v.  Wood,'' 
to  be  that  inorfgngees  in  possession  are  not  bound  to  advance 
more  than  a  ))rudent  owner.  They  are  bound  to  work  with 
due  care  and  attention,  and  if  loss  or  damage  to  mortgaged  mines 
is  caus(>d  by  any  inijiroper  working  by  the  mortgagees  or  any  per- 


'Ter  Romllty.  MR..  In  Millptt  v. 
Davpy.  (1862)  31   Beav.  470. 

'  Tipton    Green    Colliery    Co.    v. 


The    Tipton     Mrnt    Co..    (1877)    7 
Chy.  DIv.  192. 

»(1806)  12  Ves.  493. 

»  (1822)  2  J.  &  W.  556. 
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sons  acting  by  their  permission  or  authority,  the  mortgagees  will  be 
charged  with  the  amount  of  such  loss  or  damage."* 

To  entitle  a  mortgagor  to  the  'appointment  of  a  receiver  as 
against  a  mortgagee  in  possession,  whose  mortgage  is  not  satisfied, 
there  must  be  clear  mismanagement  of  a  particular  and  specified 
nature.^ 

A  colliery  company  executed  a  mortgage  to  a  banking  company 
by  sub-demise  of  their  lands,  mines  and  seams  of  coal,  and  other  pre- 
mises comprised  in  certain  leases,  and  also  their  buildings  and  some 
of  their  fixed  machinery.  Default  having  been  made  of  principal 
and  interest,  the  bank  took  possession  of  the  mines  and  appointed  a 
receiver  of  the  income,  but  did  not  work  the  mines.  They  after- 
wards brought  a  foreclosure  action  against  the  colliery  company,  and 
moved  for  a  receiver  and  manager  of  the  colliery,  and  it  was  held,'^^ 
tJiat  the  Court  would,  in  the  exercise  of  its  discretion,  appoint  a 
receiver  aiid  manager,  although  the  mortgagees  had  taken  possession 
and  appointed  a  receiver  of  the  income.® 

Foreclosure,  and  not  sale,  is  the  remedy  of  an  equitable  mort- 
gagee of  a  share  in  a  mining  partnership.'^ 

Partition.  In  Ontario,  under  "  The  Partition  Act,"  ®  all  joint 
tenants,  tenants  in  common,  and  co-parceners,  all  dowresses  and 
parties  entitled  to  dower,  tenants  by  the  curtesy,  mortgagees  or  other 
creditors  having  liens  on,  and  all  parties  whomsoever^  interested  in, 
to,  or  out  of  any  lands  in  Ontario,  may  be  compelled  to  suffer  parti- 
tion or  sale  of  the  said  lands,  or  any  part  or  parts  thereof,  and  the 
partition  may  be  had  whether  the  estate  is  legal  and  equitable  or 
equitable  only.  If  the  Court  or  a  Judge  considers  a  sale  more  ad- 
vantageous to  the  parties  interested  the  land  may  be  sold  under  the 
direction  of  the  Court  instead  of  being  partitioned. 

"  Land  "  in  this  Act  is  ^"  defined  to  include  lands,  tenements  and 
hereditaments,  and  all  estates  and  interests  therein,  and  therefore 
Mould  include  mines. 


*  Taylor  v.  Mostyn,  (1886)  33  Ch.  '  Rodmayne  v.    Foster,    (1866)   L. 

Div.    237.  R.  2  Eq.  467. 

'•  Rowe  v.  Wood,  2  J.  &  W.  556.  '  R.  S.  O.  (1897)  c.  123,  s.  5. 

''  Distinguishing  Whitley  v.  Chal-  "  Not  including  a  sole  tenant  for 

lis.  (1892)  1  Ch.  64.  life,  Pisken  v.  Ife,   (1897)  28  O.  R. 

"  County  of  G.  B.  v.  Rudry  Mer-  595. 
thyr,  S.  &  H.  C.  C.  Co.,  (1895)  1  Ch. 
629  (C.  A.) 
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When  ])artition  is  asked  of  a  mining  property  the  Court  would 
usually  he  compelled  hy  the  exigency  and  circumstances  of  the  ease 
to  direct  a  sale.* 

In  Kitkanls  v.  Hitkards  -  a  sale  was  directed  instead  of  a  parti- 
tion, there  heing  coal  heds  under  a  portion  of  the  lands. 

In  New  Brunswick  ilie  law  relating  to  the  partition  of  land> 
is  provided  for  in  tlie  Act  respecting  *' The  Supreme  Court  in 
ICquity,"  ^  and  nuiy  he  effected  by  the  Court  in  a  suit  brought  therein 
for  that  purpose.*  If  a  beneficial  partition  of  the  estate  is  found  diflR- 
( ult  to  be  made,  a  sale  may  be  made  of  any  part  by  portions  or  other- 
wise, at  public  auction."' 

Where  A.  and  15.,  being  tenants  in  common  in  fee  in  a  lot  of 
land,  under  the  surface  of  which  was  plaster  rock,  made  partition 
tluTeof  by  deed,  A.  releasing  to  B.  all  his  right  in  the  western  half 
of  the  lot,  and  granting  to  him  the  right  of  digging  and  carrying  off 
l»laster  from  tlie  quarries  on  the  eastern  half;  and  B.  releasing  to  A. 
all  his  right  in  tlie  eastern  half,  except  the  plaster  therein,  which  was 
to  continue  in  common  as  before,  B.  retaining  and  reserving  his 
original  right  of  digging  and  carrying  away  the  same.  In  trespass 
by  the  jdaintilT,  claiming  through  A.  against  the  defendant,  claiming 
through  B.,  it  was  held  that  B.  never  ])arted  with  his  right  as  owner 
in  fee  of  the  ])laster  in  the  eastern  half  of  the  lot,  and  that  such  right, 
on  his  death  vested  in  his  heirs,  though  there  were  no  words  of  in- 
heritance in  the  exception;  that  B.'s  right  to  dig  and  carry  away 
plaster  was  not  a  mere  license,  expiring  at  his  death,  but  an  absolute 
resenation  of  ownership,  with  the  same  legal  incidents  as  if  the  par- 
tition had  not  been  made;  that  the  right  of  B.'s  grantee  to  dig  for 
plaster  was  not  confined  to  quarries  opened  at  the  time  of  the  parti- 
tion; that  it  was  not  essential  to  B.'s  reservation  of  the  right  to  enter 
an<l  dig.  that  he  should  have  given  A.  any  specific  compensation  for 
^uch  right.'' 

Where  A.  and  H.,  tenants  in  common  of  a  lot  of  land,  divided  it 
without  a  deed  of  partition,  and  afterwards  occupied  their  separate 


'"Ry  8.  2.  8.-8.  1.  ♦Section  117. 

'Per  Roinilly.  M.  R..  in  Wild  v.  -Section  120. 

Milne.  (1859)  26  Re.MV.  504.  "Prince    of    Wales    Coal   Co.   v. 

'  (1867)  36  L.  J.  N.  S.  Ch.  176.  Osman.  (1882)  22  N.  B.  R.  115 

*C.  S.  N.  B.  (1877)  c.  49,  ss.  117- 
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portions  according  to  that  division,  J.  afterwards  coming  into  pos- 
session under  A.  of  his  part,  it  was  held  that  J.  had  a  right  to  avail 
himself  of  the  partition  and  of  A/s  occupation^ 

In  Nova  Scotia  the  law  relating  to  the  partition  of  lands  is  con- 
tained in  the  Kevised  Statutes  of  Nova  Scotia  (fifth  series)  c.  123, 
which,  as  amended  hy  Acts  of  1894,  c.  19,  s.  1,  provides  that  all  per- 
sons holding  lands  or  mining  areas  as  joint  tenants,  co-parceners  or 
tenants  in  common,®  may  be  compelled  to  divide  the  same,  either  by 
writ  of  partition  at  the  common  law,"  or  in  the  manner  provided  by 
the  Act.^*^  No  tenant  for  any  term  of  years,  unless  twenty  years 
thereof  at  the  least  remain  unexpired,  shall  maintain  a  petition 
against  any  tenant  of  the  freehold;  but  when  two  or  more  persons 
hold  jointly  or  in  common  as  tenants  for  any  term  of  years,  either  of 
them  may  have  his  share  set  off  and  divided  from  the  others  in  the 
same  manner  as  if  they  had  all  been  tenants  of  the  freehold.^  Such 
partition  between  two  or  more  tenants  for  years  shall  continue  in  force 
only  so  long  as  their  estates  endure,  and  shall  not  affect  the  premises 
when  they  revert  to  the  respective  landlords  or  reversioners.^  If 
there  are  several  petitioners  they  may  have  their  shares  set  off  to- 
gether, or  the  share  of  each  one  may  be  set  off  in  severalty,  at  their 
election.^ 

In  British  Columbia  the  "  Partition  Act "  *  provides  ^  that  in  an 
action  in  which  a  judgment  for  partition  might  formerly  have  been 
given,  if  the  parties  interested  to  the  extent  of  one  moiety  or  up- 
wards in  the  property  in  question,  request  the  Court  to  direct  a  sale 
of  the  property  and  a  distribution  of  the  proceeds  instead  of  a  divi- 
sion of  the  property  between  or  among  the  parties  interested,  the 
Court  shall,  unless  it  sees  good  reason  to  the  contrary,  direct  a  sale 
of  the  property  accordingly.  In  certain  cases  the  Court  may  direct 
a  sale  in  lieu  of  partition  on  the  request  of  any  of  the  parties  in- 
terested.® If  any  party  interested  requests  a  sale,  the  Court  may 
direct  a  sale  unless  the  other  parties  interested,  or  some  of  them, 
undertake  to  purchase  his  share  at  a  valuation.'^ 


'  Jones  v.  Morgan,  (1882)  22  N.  B.  ^  Section  4. 

R.  115.  ^  Section  5. 

*  See  McNeil  v.  McDougall,  (1896)  =>  Section  18. 

28  N.  S.  R.  296.  -  R.  S.  B.  C.  (1897)  Cli.  149. 

«•  Doane  v.  McKenny,  (1854)  2  N.  »  Section  7. 

S.  R.  328;  James  328.  "  Section  8. 

"  Section  1.  '  Section  9. 
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Registry  Acts.  In  Ontario  "The  Kegistry  Act"  *  provides: — 

After  any  grant  from  the  Crown  of  himls  in  Ontario,  and  letters 
patent  issued  therefor,  every  instrument  afTecting  the  lands  or  any 
part  thereof  comprised  in  tlie  grant  shall  he  adjudged  fraudulent  and 
void  against  any  suhso(|ueiit  inircliaser  or  mortgagee  for  valuable 
consideiatiou  without  actual  notice,  unless  sucli  instrument  is  regis- 
tered, in  the  manner  herein  directed,  before  the  registering  of  the 
instruineni  under  which  tlie  subsequent  purchaser  or  mortgagee 
claims.- 

The  registration  of  any  instrument,  under  this  Act  or  any  former 
Act,  sliall  constitute  notice  of  the  instrument,  to  all  persons  claiming 
any  interest  in  tlie  lands,  subsequent  to  such  registration,  notwith- 
standing any  defect  in  the  proof  for  registration,  but  nevertheless  it 
shall  continue  to  be  the  duty  of  every  Registrar  not  to  register  any 
in?tninient,  except  on  such  proof  as  is  required  by  this  Act.^ 

livery  instrument  capable  of  registration  and  liaving  the  proper 
aOidavit  of  execution  attached  thereto  shall  be  deemed  to  be  regi- 
stered when  and  so  soon  as  the  same  is  delivered  to  and  received  at 
liis  oflice  during  ofTice  hours  by  the  l^egistrar  or  some  officer  or  clerk 
in  his  ollice,  and  the  proper  fees  paid  and  tendered.* 

Priority  of  registration  shall  prevail  unless  before  the  prior 
registration  there  has  been  actual  notice  of  the  prior  instrument  by 
the  i)arty  claiming  under  the  prior  registration.'* 

Xo  ecpiitable  lien,  charge,  or  interest  afTecting  land  shall  be 
deemed  valid  in  any  Court  in  Ontario  as  against  a  registered  instru- 
ment executed  by  the  same  party,  his  heirs  or  assigns.® 

The  IJegistrv'  Act  ceases  to  apply  to  land  as  to  which  a  certifi- 
cate by  tlie  Master  of  Titles  of  the  first  registration  of  an  owner  under 
the  Land  Titles  Act  is  registered  in  the  registry  division  in  which 
the  land  is  situate.^ 

The  ap|)lication  of  the  Registry  Act  to  lands,  the  letters  patent 
for  which  are  forwarded  to  tlie  Local  Masters  of  Titles  pursuant  to 
section  Ifi!*  of  the  Land  Titles  Act,  is  not  expressly  negatived. 


'  R.  S.  O.  1897,  c.  136.  •Section  97. 

»  Section  87.  •  Section  98. 

'Sortlon  92.  'The  Land  Titles  Act,  R.  S.  O. 

•  Section  9G.  1897,  c.  138,  s.  18. 
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Registration  of  a  mortgage  before  patent,  is  notice. whether  under 
the  Heir  and  Devisee  Commission  or  not.® 

Registration  before  patent  is  applicable  only  to  mortgages,  liens 
or  incumbrances." 

Assignments,  to  be  registered  in  the  Crown  Lands  Department, 
pursuant  to  section  19  of  the  Public  Lands  Act,^  must  be  uncondi- 
tional. 

The  Land  Titles  Act  ^  applies  to  the  county  of  York,  includ- 
ing the  city  of  Toronto;  the  county  of  Elgin,  including  the  city  of 
St.  Thomas;  the  county  of  Ontario,  and  to  the  districts  of  Muskoka, 
Parry  Sound,  Nipissing,  Algoma,  Manitoulin,  Thunder  Bay  and 
Rainy  River  only;  but  provision  is  made  ^  for  extending  the  opera- 
tions of  the  Act  popularly  referred  to  as  the  "  Torrens  system  of 
land  titles,"  to  other  counties,  cities  or  towns.  When  letters  patent 
for  any  land  situate  in  Muskoka,  Parry  Sound,  Nipissing,  Algoma, 
^lanitoulin,  Thunder  Bay  or  Rainy  River  are  issued,  the  same  shall 
be  forwarded  to  the  Local  Master  of  Titles  of  the  district  for  the  pur- 
pose of  the  patentee  being  entered  as  the  first  registered  owner  of  the 
land,  with  any  necessary  qualifications.* 

"  The  first  registration  under  ^  The  Land  Titles  Act '  of  any  per- 
son as  owner  of  land  (in  this  Act  referred  to  as  first  registered  owner) 
with  an  absolute  title,  shall  vest  in  the  person  so  registered  an  estate 
in  fee  simple  in  such  land,  together  with  all  rights,  privileges,  and 
appurtenances  belonging  or  appurtenant  thereto,  subject  as  follows: — 

1.  To  the  incumbrances,  if  any,  entered  on  the  register; 

2.  To  such  liabilities,  rights  and  interests,  if  any,  as  are  by  this 
Act  declared  for  the  purposes  of  the  Act  not  to  be  incumbrances, 
unless,  under  the  provisions  of  this  Act,  the  contrary  is  expressed  on 
the  register. 

3.  Where  such  first  registered  owner  is  not  entitled  for  his  own 
benefit  to  the  land  registered,  then  as  between  him  and  any  persons 
claiming  under  him,  to  any  unregistered  estates,  rights,  interests  or 


•Vance  v.  Cummings,  (1867)  13  296.     This  was  a  decision  under 

Gr.  25;  Watson  v.  Lindsay,  (1881)  section  24  of  chapter  80  of  C.  S.  U. 

6  O.    A.   R.   609.     As   to  effect  of  C,  now  found  in  R.  S.  O.  (1897)  c. 

notice  of  unregistered  assignment  31,  s.  28. 

before  patent:  Goff  v.  Lister,  (1868)  ^  R.  S.  O.  1897,  c.  28. 

14   Gr.  451;  R.  S.   O.   (1897)  c.  28,  "R.  S.  O.  (1897)  c.  138,  s.  2. 

s.  19.  »  By  section  161. 

•  Holland  v.  Moore,  (1866)  12  Gr.  *  Section  169. 
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iqiiities  to  which  such  persons  may  he  entitled;  hut  free  from  all 
ether  estates  and  interests  whatsoever,  ineluding  estates  and  interests 
of  Her  Majesty,  her  heirs  and  successors,  wliicli  are  within  the  legisla- 
tive jurisdiction  of  this  IVovinee.* 

Tlieso  j)rovisi(»ns  must  l)e  read  in  connection  with  tlie  other  pro- 
visions as  follows: 

All  re»ristere(l  land  sliall,  unless  under  the  provisions  of  this 
Act  the  contrary  is  expressed  on  the  register,  he  deemed  to  be  sub- 
ject to  such  of  the  following  liabilities,  rights,  and  interests  as  for 
the  time  being  may  l)e  subsisting  in  reference  thereto,  and  such  lia- 
)»ilities,  rights  and  interests  shall  not  be  deemed  incumbrances  within 
ti.e  meaning  of  this  Act;  that  is  to  say: 

''  1.  Statutory  or  munici})al  taxes  and  water  rates,  for  the  cur- 
rent year; 

•'  '2.  Any  municipal  charges,  rates  or  assessments  theretofore  im- 
posed for  local  improvements,  and  payable  during  the  current  year  or 
afterwards; 

*'  3.  Any  pulilic  highway,  any  right  of  way,  water-course,  and 
right  of  water,  and  other  easements;  . 

"I.  Any  title  or  lien  which,  by  possession  or  improvements  or 
other  means,  the  owner  or  person  interested  in  any  adjoining  land 
has  accpiired  to  or  in  respect  of  the  registered  land;  and  the  descrip- 
tion of  the  land  shall  not,  as  against  adjoining  owners,  be  conclusive 
as  to  the  boundaries  or  extent  thereof; 

**  .").  Ai  y  least'  or  agreement  for  a  lease,  for  a  period  yet  to  run, 
of  not  exceeding  three  years,  where  there  is  actual  occupation  under 
the  same; 

"  <J.  Any  right  of  the  wife  or  husband  of  the  person  registered 
as  owner  to  dower  or  curtesy  (as  the  case  may  be)  in  case  of  surviving 
such  owner: 

*'  T.  Any  right  of  appropriation  which  may  by  statute  be  vested 
in  any  jxTson,  or  body  corporate.* 

"  (2)  If  the  ap])licant  desires  the  certificate  to  declare  the  title  to 
be  frre  from  the  first  six  of  the  said  particulars,  or  any  of  them,  his 
njtplication  shall  so  state,  and  the  investigation  shall  proceed  accord- 
inclv."  ^ 


'Sortion  13.  S.  O.  (1887)  c.  116,  s.  24  (2);  R.  S. 

Srrtlon  20.  s.-s.  (1).  O.   (1887)  c.  116,  8.  24  (1);  56  Vict 


^Section   26.   sub-spctlon    (2);  R.         c.  22,  8.  5. 
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Land  registered  under  the  Land  Titles  Act  shall  be  deemed  to 
have  been  and  to  be  subject  to  the  rights  of  the  licensees  under  the 
Crown  Timber  Act  for  the  current  license  year,  or  of  his  assignee,  and 
the  rights  of  Her  Majesty  in  the  pine  trees  under  the  Free  Grants  and 
Homesteads  Act,  or  any  statute  for  which  the  same  is  substituted, 
without  the  fact  of  the  land  being  so  subject  being  expressed  in  the 
(>ntry  in  the  register  or  in  the  certificate  of  ownership.^*^  That  all 
hinds  registered  under  the  said  Act  shall  be  subject  to  the  provisions 
of  the  Revised  Statutes  respecting  mills  and  dams,^  and  of  the  Re- 
vised Statute  for  protecting  public  interest  in  rivers,  streams  and 
creeks,2  wdthout  the  fact  of  such  land  being  so  subject  being  expressed 
in  I  the  entry  in  the  register  or  in  the  certificate  of  ownership.^ 

Provision  is  made  for  excepting  from  the  effect  of  registration 
any  estate,  right  or  interest  arising  before  a  specific  date  or  arising 
under  a  specific  instrument  or  otherwise  particularly  described  in  the 
register;  a  title  registered  subject  to  such  excepted  estate,  right  or 
interest  shall  be  called  a  qualified  title.* 

The  registration  of  a  person  as  first  registered  owner  of  land  with 
a  qualified  title  shall  have  the  same  effect  as  the  registration  of  such 
person  with  an  absolute  title,  'save  that  registration  with  a  qualified 
title  shall  not  affect  or  prejudice  the  enforcement  of  any  estate,  right 
or  interest  appearing  by  the  register  to  be  excepted.^ 

After  the  registration  in  the  registration  division  in  which  the 
land  is  situated  of  a  certificate  by  the  Master  of  <  Titles  of  the  first 
registration  of  an  owner  under  this  ^ct,  the  Registry  Act,*'  shall  cease 
to  apply  to  said  land. 

Provision  is  also  made  for  a  separate  register  of  leasehold  land,^ 
and  for  the  creation  of  charges  by  the  registered  owner  of  the  land.^ 
Section  41  provides    that   every    registered   owner  of  land  may 
transfer  such  land. 

A  trnn>for  for 'valuable  consideration  of  land  registered  with  an 
absolute  title  shall,  when  registered,  confer  on  the  transferee  an  estate 
i!i  fee  simple  in  the  land  transferred,  together  with  all  rights,  privi- 
leges, and  appurtenances  belonging  or  appurtenant  thereto,  subject 
rs  follows: 


"  Section  27.  »  Section  16,  sub-section  (3). 

'  R.  S.  O,  (1897)  c.  140.  "  R.  S.  O.  1897.  c.  136. 

'  R.  S.  O.  (1897)  c.  142.  '  Sections  19-24. 

'  Section  28.  «  Sections  33-40. 

*  Section  16  (sub-section  2). 
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1.  To  the  incumbrances,  if  any,  entered  on  the  register;  and 

2.  To  such  lial)ilities,  ri<?ht.s,  and  interests,  if  any,  as  are  by  this 
Act  dechired  for  the  purjtoses  of  the  Act  not  to  be  incumbrances  (un- 
less the  contrary 'is  I'xurcsscd  on  tlie  re<^ister). 

Jlut  free  from  all  ()tlier  estates  and  interests  whatsoever,  includ- 
ing estates  and  interests  of  Her  Majesty,  her  heirs  and  successors, 
which  arc  within  the  legislative  jurisdiction  of  this  Province." 

Sections  T.")  and  7!)  ])rovide  for  cautions  against  registered  deal- 
irgs,'"  and  section  81  for  inhibition  by  the  Court  or  the  Master  of 
Titles  of  any  dealing  with  registered  land  or  with  a  registered  charge. 

In  re  Clagstone  and  Hammond  ^^  it  was  held,  that  as  the  Land 
Titles  Act  relates  mainly  to  conveyancing,  whatever  dealing  gives  a 
valid  claim  to  call  for  or  receive  a  conveyance  of  land  is  an  "  interest" 
within  tile  scoj)e  of  the  statute;  and  an  appointee  or  nominee  of  the 
purchaser  of  an  interest  in  lands  has  a  locus  standi  as  a  cautioner 
and  where  such  an  ajipointee  registered  a  caution  as  owner,  and 
tlure  was  no  doubt  of  the  substantial  nature  of  his  claim,  his 
caution  was  supportable  as  against  any  objection  in  point  of  form, 
by  virtue  of  s.  l.'U:  and,  also,  that  an  action  brought  by  the  original 
])urciuiser,  after  the  registration  of  her  appointee's  caution  and  pend- 
ing proceedings  t*)  set  it  aside,  for  specific  performance  of  a  contract 
to  convey  to  her  the  interest  in  respect  of  which  she  had  made  the 
apj)ointment,  did  not,  under  the  circumstances  in  evidence,  put  an 
did  to  such  apyointment. 

Sections  85  to  88  deal  with  cautions  against  the  entry  of  land  on 
the  rcL'ister. 

The  Master  of  Titles  may  register  the  owner  of  any  incorporeal 
hereditninent  of  freehold  tenure  enjoyed  in  gross,  also  the  owner  of 
any  mine-;  or  minerals  where  the  ownership  of  the  same  has  been  sev- 
erecj  from  the  ownership  of  the  land,  in  the  same  manner,  and  with 


•Srotion  jr.;  H.  S.  O.  1887,  c.  IIG, 
8.  37. 

'"  In  re  Macdonald  v.  Sullivan, 
(18D0)  14  P.  R.  (\(\.  noyd.  C,  sus- 
tained aji  order  of  the  Master  of 
Titles,  under  section  70,  to  the 
effect  "  that  entry  of  the  cessation 
of  the  caution  be  made  upon  the 
registered  owner  giving  security 
for  the  amounts  claimed  by  the 
cautioner   against   the   land    (pay- 


ment to  be  made  according  to  the 
result  of  a  pending  action),  and 
until  such  entry  be  made,  the 
caution  is  to  continue  to  have 
effect,"  and  held  that  under  s.  76, 
8.-8.  2,  the  Master  could  direct  an 
unconditional  extension  of  the 
caution. 

"  (1897)  28  O.  R.  409;  17  C.  L.  T. 
195  (Boyd,  C.) 
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the  same  incidents  in  and  with  which  he  is  by  this  Act  empowered  to 
register  land,  or  as  near  thereto  as  circumstances  admit.^ 

Section  32  of  the  Act  provides,  that  a  title  to  any  land  adverse 
to  or  in  derogation  of  the  title  of  the  registered  owner  shall  not  be 
acquired  by  any  length  of  possession. 

Elaborate  rules  for  carrying  the  Act  into  effect  have  been  made, 
and  have  the  same  force  as  if  enacted  in  the  Act  itself,  and  shall  be 
judicially  noticed.^ 

In  Quebec.  Arts.  2082  to  2182,  inclusive,  of  the  Civil  Code  of 
Lower  Canada,  deal  with  the  registration  of  real  rights.  All  Acts, 
inter  vivos,  conveying  the  ownership  of  an  immovable,  must  be  re- 
gistered at  length  or  by  memorial.  In  default  of  such  registration 
the  title  cannot  be  invoked  against  a  subsequent  purchaser  for  value 
from  the  same  vendor  whose  title  is  registered.^ 

In  New  Brunswick.  "  The  Registry  Act "  *  provides  ^  that 
''  every  conveyance  duly  acknowledged  or  proved  and  registered  shall 
be  effectual  for  the  transferring  of  the  lands  therein  described,  and  the 
possession  thereof,  according  to  the  intent  of  such  conveyance  with- 
out livery  of  seisin  or  any  other  act.'^  Before  the  instrument  can  be 
registered  the  execution  thereof  is  required  to  be  acknowledged  by 
the  persQn  executing  the  same  or  be  proved  by  the  oath  of  a  sub- 
scril)ing  witness."  The  acknowledgment  may  be  taken  or  made  be- 
fore any  notary  public,  certified  under  his  hand  and  official  seal.'^ 

"  In  any  registered  conveyance,  in  pursuance  of  this  Act,  where- 
by an  estate  of  inheritance  in  fee  simple  is  limited  to  the  grantee  or 
bargainee  and  his  heirs,  the  words  '  grant,  bargain  and  sell '  therein 
shall  only  amount  to  a  covenant  by  the  grantor  or  bargainor  that  he 
has  done  no  act  to  encumber  the  land  described  in  such  conveyance; 
provided,  however,  that  nothing  in  this  section  shall  be  held  or  con- 
strued so  as  to  prevent  the  said  words  from  amounting  to  a  convey- 
ance, or  to  prevent  the  same  from  being  sufficient  to  convey  and 
transfer  all  the  right  and  title  of  the  grantor  or  bargainor  executing 
such  conveyance."  * 

"  No  mortgage,  judgment  or  other  encumbrance  on  land,  shall 
lunve  priority  by  reason  of  being  held  by  or  vested  in  a  person  who 
has  a  prior  registered  mortgage  or  incumbrance  of  the  same  land;  in. 
any  action  brought  by  a  mortgagor,  his  heirs,  executors  or  assigns. 


^Section  102. 

» Section  36. 

="  Section  153. 

« lb.  s.  47. 

"Art.  2098. 

"lb. 

*b7  V.   (1894)  c.  20  (passed  21st 

« lb.  s.  58. 

pril,  1894). 
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no  (lefeiulant,  except  the  mortgagee,  liis  heirs,  executors  or  assigns, 
shall  5et  up  the  mortgage  to  bar  the  right  of  recovery,  or  defeat  the 
title  of  the  mortgagor,  his  Iieirs,  executors  or  assigns."  " 

"The  registration  of  any  instrument  under  this  Act  shall  con- 
s-titutc  notice  of  the  instrument  to  all  persons  claiming  any  interest 
in  the  lands  suhsequent  to  such  registration,  notwithstanding  any 
defect  in  the  proof  for  registration.     .     .     ."  ^** 

*•  Instrument  "  includes  every  deed,  conveyance,  mortgage,  lease, 
etc.,  and  *•  land  "  includes  lands,  tenements,  hereditaments,  appurte- 
nances and  real  estate.^ 

In  Nova  Scotia  the  law  regarding  registry  of  deeds  and  en- 
cund)rances  alfecting  lands  is  contained  in  the  Revised  Statutes  of 
Nova  Seotia  (fifth  series),  c.  84,  as  amended  by  subsequent  Acts,  as 
follows  :  In  1887  by  chapters  32  and  3-i;  in  1889  by  chapter  49;  in 
18!»->  by  chapter  ;52;  in  1893  by  chapter  37;  and  in  1894  by 
chapter  23. 

Deeds  or  mortgages  of  lands  duly  executed  but  not  registered 
>hall  be  void  -  against  any  subsecpicnt  i)urchaser,  or  nu)rtgagee  for 
valuable  consideration,  who  shall  first  register  his  deed  or  mortgage 
of  such  lands. •■' 

Xo  mortgage,  judgment,*  or  other  encumbrance  affecting  lands 
>hall  have  any  priority  or  effect  by  reason  of  being  held  by'or  vested 
in  the  same  ])crson  with  another  mortgage  or  encumbrance  of  prior 
date  and  registry.' 

.\  judgment  duly  recorded  and  docketed  shall  bind  the  lands  of 
the  party  against  whom  the  judgment  shall  have  ])assed,  from  and 
after  tln»  registry  thereof  in  the  county  or  district  wherein  the  lands 
are  situate  as  effectually  as  a  mortgage,  whether  such  lands  shall  have 
been  acquired  before  or  after  the  registering  of  such  judgment;  and 
<1ceds  or  mortgages  of  such  lands,  duly  executed  but  not  registered, 
shall  be  void  against  the  judgment  creditor  who  shall  first  register 
his  jud^nuent." 

Lenses  of  land  for  a  term  exceeding  three  years  shall  be  void 
against  any  subsetpient  purchaser,  mortgagee  for  valuable  considera- 
tion, or  judgment  cre(litor,  unless  such  leases  shall  have  been  pre- 


•  11).  s.  r.4.  •  R.  S.  N.  S.  (5th  ser.)  c.  84,  a.  18. 

'■'  \h.  8.  69.  ♦  Jost  V.  McCuish,  (1893)  25  N.  S. 

'  lb.  8.  2.  R.  519. 

■  See   Grindlf  y  v.   Blakie,   (1886)  *  lb.  a.  19. 

19  N.  S.  R.  27:  7  R.  &  G.  27;  Weat  Mb.  a.  21. 

v.  Mathpson.  (1879)  9  N.  S.  R.  429; 
3  N.  S.  D.  429. 
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viously  registered,  and    a   reasonable   rent   reserved    in   good   faith 
therein.'^ 

Grants  of  land  shall  be  recorded  in  the  office  of  registry  of  deeds 
of  the  county  in  which  the  lands  lie.^ 

In  British  Columbia.  The  Land  Registry  Act  in  force  in  British 
Columbia  is  to  be  found  in  the  Kevised  Statutes  of  British  Columbia 
(1897),  Chapter  111.  The  owner  in  fee  of  any  land  whose  title  to 
wliich  shall  have  been  registered  for  seven  years,  may  apply  to  the 
Registrar  for  a  certificate  of  indefeasible  title,"  which,  when  granted, 
is  conclusive  evidence  in  all  Courts  of  Justice  that  the  person  named 
therein  is  the  absolute  owner  of  an  indefeasible  fee  simple  in  the  real 
estate  therein  mentioned  against  the  whole  world  (the  Crown  only 
excepted),  subject  as  therein  expressly  set  forth.^*^ 

The  North- West  Territories.  The  title  to  land  in  territories 
and  the  conveyance,  transfer  and  registration  thereof  are  governed  by 
The  Land  Titles  Act,  1894,  57-58  Vict.  (Dom.)  c.  28,  as  amended  by 
00-61  Vict.  (Dom.)  c.  30. 

By  section  2,  sub-section  (q),  the  expression  "  territories  "  is  de- 
fined to  mean  the  North-West  Territories,  the  district  of  Keewatin, 
and  all  other  territories  of  Canada,  and  would  therefore  include  the 
district  of  Yukon. 

As  the  Torrens  system  is  in  force  in  several  of  the  mining  dis- 
tricts of  Ontario  and  in  all  the  territories  of  Canada  the  following 
decisions  in  which  the  Australian  Land  Transfer  Acts  have  been  con- 
sidered are  referred  to. 

As  to  effect  of  transfer  from  judgment  debtor  after  copy  of  writ 
of  fi.  fa.  filed.     See  The  Registrar  of  Titles  v.  Paterson.^ 

In  National  Bank  of  Australia  v.  The  United  Hand  in  Hand,* 
it  was  held  on  ;ip|(;il  I'ldiu  the  Supreme  Court  of  A^ictoria,  that  where 
a  registered  mortgagee  of  leasehold  estate  sells  either  under  statutory 
power  or  as  absolute  owner  no  interest  therein  passes  to  the  pur- 
chaser until  registration. 

In  iMcEllister  v.  Biggs,'^  it  was  held  by  the  Privy  Council  that  al- 
though an  unregistered  deed  is  not  effectual  to  pass  any  estate  or  in- 
terest in  land,  it  is  sufficient  to  transfer  a  right  to  come  into  Court, 
and  ask  that  the  certificate  of  title  be  set  aside  for  fraud. 


lb.  s.  25.  M1876)  2  App.  Cas.  110. 

lb  8.  26.  *  1879,  4  A.  C.  391. 

Section  71.  "  1883,  8  A.  C.  314. 
"Section  75. 
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In  Manning  v.  The  Commissioner  of  Titles,**  it  was  held  by  the 
Privy  Council  that  on  the  true  construction  of  sections  19  and  21  of 
the  West  Australian  Transfer  of  Jjiind  Act,  1874,  although  the 
prescribed  formalities  have  been  complied  with  the  Commissioner  has 
a  discretion  to  refuse  to  register  subject  to  the  opinion  of  the  Su- 
preme Court  under  section  120. 

In  (iibbs  V.  Messer,"  the  Privy  Council  held,  reversing  the  Su- 
preme Court  of  \'ictoria,  tliat  although  the  Victorian  "Transfer  of 
i^and  Statute  "  j)rovides  that  every  one  who  purchases  in  good  faith 
and  for  value  from  a  registered  proprietor  and  enters  his  deed  of 
transfer  or  mortgage  on  the  register  shall  thereby  acquire  an  inde- 
feasible title,  notwithstanding  the  infirmity  of  his  author's  title,  yet 
a  mort.L'age  entered  on  the  register  by  bona  fide  mortgagees,  such  mort- 
gage having  been  executed  in  the  name  of  a  fictitious  and  non-exist- 
ing transferee,  whose  name  was  entered  as  proprietor  as  the  result  of  a 
forged  transfer,  was  invalid. 

Lord  Watson  said:*  "Although  a  forged  transfer  or  mortgage, 
wliicli  is  void  at  eomniou  law,  will,  when  duly  entered  on  the  register, 
Income  ilie  root  of  a  valid  title  in  a  bona  fide  ])urchaser  l)y  force  of  the 
statute,  there  is  no  enactment  which  makes  indefeasible  the  re- 
gistered ligiit  of  the  transferee  or  mortgagee  nnder  a  null  deed. 
.  .  .  The  duty  of  ascertaining  the  identity  of  the  i)rincipal  for 
wlioiii  nil  agent  professes  to  act  with  the  person  who  stands  on  the 
register  as  ])roprietor,  and  of  seeing  that  they  get  a  genuine  deed  exe- 
cuted by  that  ])rincipal,  rests  with  the  mortgagees  themselves,  and  if 
tliey  accept  a  forgery  they  must  bear  the  consequences." 

The  provisions  as  to  time  may  be  waived  by  the  ]mrties  for  whose 
lienefit  they  are  introduced.^ 

T])i<  wns  shown  by  Lord  Davey,^  to  be  an  illustration  of  the 
iiiii\ii)i.  (Jiiililirf  palrxf  renunrinre  jiirt  pro  se  inlroduch. 

Settled  Estates.  On  any  snle  of  land  under  "The  Settled 
I'state^  A(t.*'-'  ;iiiy  earth,  coal,  stone  or  mineral  may  be  excepted, 
and  any  rights  or  ])rivileges  may  be  reserved,  and  the  purcha.scr  may 
be  re  piired  to  enter  into  any  covenants  or  submit  to  any  restrictions 
which  the  ((.iiit  deems  advisable." 


M1890)  If)  A.  C.  193.  pUcantfl  for  first  registration  and 

M891.  A.  C.  248.  caveators,     etc.,     see     Soiling     v. 

•At  p.  257.  Broughton,  (1893)  A.  C.  556. 

'Wilson  V.  MrlntoRh.  1894.  A.  C.  'At  p.  133. 

129:  as  to  pfToct  of  omission  to  re-  "  R.  S.  O.  1897,  c.  71. 

rorrl  j.n    easpmont.    seP    .Tamos    v.  "Section   18,   which  is  identical 


Stov.nson.   (1893)   A.  C.   162;  as   to 
the  burden  of  proof  as  between  ap 


with  R.  S.  B.  C.  1897,  c.  171,  s.  23. 
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SUPPOKT. 

Support.  Prima  facie  the  owner  of  land  has  a  natural  and  legal 
right  to  the  undisturbed  enjoyment  of  that  land  in  its  natural  condi- 
tion, which  involves  the  right  of  vertical  support  ^  from  the  subjacent 
mines  and  minerals,  and  of  lateral  support  ^  from  the  adjacent  land. 

Campbell,  C.J.,  says,  in  Humphries  v.  Brogden:  ^  "  The  rule  as 
to  support  stands  on  natural  justice,  and  is  essential  to  the  protec- 
tion and  enjoyment  of  property  in  the  soil,  although  it  places  a  re- 
straint on  what  a  man  may  do  with  his  own  property,  it  is  in  acord- 
ance  with  the  precept,  sic  utere  tuo  ut  alienum  non  laedas."  And 
at  p.  745,  the  same  learned  Judge  says:  "  The  rule  giving  the  right  of 
support  to  the  surface  upon  the  minerals  in  the  absence  of  any  express 
gTant,  reservation  or  covenant,  must  be  laid  down  generally  without 
reference  to  the  nature  of  the  strata,  or  the  difficulty  of  propping 
up  the  surface,  or  the  comparative  value  of  the  surface  and  the 
minerals.  "VVe  are  not  aware  of  any  principle  upon  which  qualifica- 
lions  could  be  added  to  the  rule." 

An  injunction  will,  in  a  proper  case,  be  granted  restraining  the 
mineral  owner  from  working  so  as  to  cause  a  subsidence  of  the  sur- 
face, though  the  consequence  may  be  that  the  mines  can  not  be 
worked  at  all.* 


*  Harris  v.  Ryding,  (1839)  5  M.  & 
W.  60;  Humphries  v.  Brogden, 
(1850)  12  Q.  B.  739;  Smart  v.  Mor- 
ton, (1855)  5  E.  &  B.  30;  Dugdale 
V.  Robertson,  (1857)  3  K.  &  J.  695; 
Davis  V.  Trehame,  (1881)  6  App. 
Cas.  466;  Pountney  v.  Clayton, 
(1883)  11  Q.  B.  D.  820;  Dixon  v. 
White,  (1883)  8  App.  Cas.  833;  Love 
v.  Bell,  (1884)  9  App.  Cas.  286;  Dar- 
ley  Main  Colliery  Co.  v.  Mitchell, 
(1886)  11  App.  Cas.  127. 


=  Humphries  v.  Brogden,  (1850)  12 
Q.  B.  744;  Corporation  of  Bir- 
mingham V.  Allen,  (1877)  6  Ch.  D. 
284;  Snarr  v.  Granite  C.  &  S.  Co., 
(1882)  1  O.  R.  102;  McCann  v.  Chis- 
holm,  (1883)  2  O.  R.  506. 

8  (1850)  12  Q.  B.  744. 

*  Wakefield  v.  Buccleueh,  (1866) 
L.  R.  4  Eq.  613;  Hext  v.  Gill,  (1872) 
L.  R.  7  Ch.  App.  699. 
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The  plain  ]>riiuij)lc  is  tluit  no  one  can  interfere  with  the  absolute 
and  in<lefeasal)le  right  of  anotlier  unless  where  such  interference  is 
made  lunessary  hy  the  wrontrful  act  of  the  person  possessing  the 
right.** 

In  liirniinghani  v.  Allen,'  the  Court  of  Appeal  held,  athrming 
Jessel.  M.H.,  that  **  the  support  to  which  a  landowner  is  entitled  from 
the  adjacent  land  is  confined  to  such  an  extent  of  adjacent  land  as, 
in  its  natural  undisturbed  state,  was  sufficient  to  afford  the  requisite 
su|)p()rt.'' 

Thcro  is  nothing  at  comnion  law  to  ])revent  the  owner  of  such 
adjacent  land  from  draining  the  soil,  for  the  rule  as  to  support  does 
not  extend  to  subterannean  water.*' 

This  rule  may  be  waived,  varied  or  altered  by  statute  or  by  bind- 
ing agreement,  inter  parfes,  and  the  right  to  let  down  the  surface, 
even  without  making  compensation,  may  be  conferred  on  the  mineral 
owner,  by  express  words  or  necessary  implication. 

As  pointed  out  by  Jessel,  M.E.,  in  Mundy  v.  Rutland,'  parties 
may  make  any  agreement  they  please;  and  in  Aspden  v.  Seddon " 
the  Court  must  give  efl'ect  to  the  contract  between  the  parties. 
"  Modus  cf  rotireniio  vincuni  legem."  ® 

Any  one  may  renounce  or  waive  the  benefit  of  a  right  introduced 
entirely  in  his  own  favour. 

In  llixon  v.  White,^®  Lord  Blackburn  said,  at  p.  843,  "  It  is 
established  that  the  titles  may  show  that  the  surface  is  held  on  the 
terms  that  the  owner  of  the  minerals  is  at  liberty  to  remove  the  w'hole 
of  them  without  leaving  any  supjiort  to  the  s\irface."  * 


•'  Per  Lord  Cranworth,  In  Tap- 
ling  v.  Jones.  (1865)  11  H.  L.  C. 
290,  314;  qnoted  with  approval  by 
IjOuI  D.ivey,  In  Simpson  v.  God- 
raanrlu'ster.  (1897)  A.  C.  708. 

'  (1877)  6  Ch.  Dlv.  284. 

"  I'opplrwell  V.  Hodklnson,  (1869) 
L.  R.  4  Ex.  248;  Klllott  v.  N.  E. 
Ry.  Co..  (1863)  10  H.  L.  C.  333, 
whPH'  an  ncridentally  flooded  mine 
was  allowed  to  be  pumped  out 
though  the  result  was  to  diminish 
support. 


•(1883)  23  Ch.  Div.  81. 

^  (1875)  10  Ch.  App.  399. 

•Rowbotham  v.  Wllaon.  (1857)  8 
E.  &  B.  150;  Smith  v.  Darby,  (1872) 
L.  R.  7  Q.  H.  726. 

">  (1883)  8  App.  Gas.  843. 

'  Rowbotham  v.  Wilson,  (1860)  8 
H.  L.  C.  348;  Aspden  v.  Seddon, 
(1875)  10  Ch.  App.  394;  Andrew  v. 
Buchanan,  (1873)  L.  R.  2  H.  L.  Sc. 
286. 
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Clear  and  imambigiious  words  are,  however,  necessary.^ 

In  Mimdy  v.  Duke  of  Rutland  ^  the  Court  of  Appeal  held,  that 
the  proviso  in  the  lease  to  the  plaintiff  there  in  question  was  unin- 
telligible, and  determined  the  rights  of  the  parties  independently  of 
the  proviso.     Incerta  pro  nullis  habentur. 

In  Davis  v.  Treharne  *  Lord  Blackburn  says:  "  I  think  it  must 
be  taken  as  perfectly  settled  ground  that  as  of  common  right  the  sur- 
face land  has  a  right  to  be  supported  by  subjacent  strata  of  minerals/' 

Selborne,  L.C.,  in  Love  v.  Bell,^  after  quoting  the  above  pas- 
sage as  the  most  convenient  way  of  putting  the  matter,  adds,  "  Who- 
ever claims  against  that  has  the  burden  of  proof  thrown  upon  him/' 

In  Bell  V.  Dudley,^  Chitty,  J.,  says:  "  Where,  as  here,  the  owner- 
ship of  the  minerals  and  of  the  surface  is  severed,  the  prima  facie 
inference  is  that  the  owner  of  the  surface  shall  enjoy  the  surface 
allotted,  and  shall  have  the  common  right  of  support  for  his  tene- 
ment. This  inference  is  strong;  in  order  to  rebut  it  the  burden  lies 
on  the  owner  of  the  minerals  to  shew  affirmatively  and  by  clear 
words  that  he  has  the  right  of  letting  down  the  surface.  When  clear 
words  are  spoken  of,  it  is  not  meant  that  the  Act  must  say  in  express 
terms  that  the  mineral  owner  may  let  down  the  surface.  That  such 
express  words  are  not  required  is  shewn  by  Duke  of  Buccleuch  v. 
Wakefield,  and  by  the  decision  of  the  House  of  Lords  on  a  Scotch 
instrument  in  Buchanan  v.  Andrew."  ^ 

Buildings.  In  Bonomi  v.  Backhouse  ^  Willes,  J.,  says,  "  The 
right  to  support  of  land  and  the  right  to  support  of  buildings  stand 
upon  different  footings  as  to  the  mode  of  acquiring  them,  the  former 
being  prima  facie  a  right  of  property  analogous  to  the  flow  of  a 
natural  river,  or  of  air,  etc.,  whilst  the  latter  must  be  founded  upon 


*  Twyerould  v.  Chamber  Colliery 
Co.,  (1892)  W.  N.  C.  A.  p.  27;  Davis 
v.  Treharne,  (1881)  6  App.  Cas.  460; 
Dixon  V.  White,  (1883)  8  App.  Cas. 
833;  Love  v.  Bell,  (1884)  9  App.  Cas. 
286;  Hext  v.  Gill,  (1872)  L.  R.  7  Ch. 
Ap.  699;  In  Consett  Waterworks 
Co.  V.  Ritson,  (1889)  22  Q.  B.  D. 
318,  702,  the  Court  of  Appeal  de- 
cided that  the  special  and  definite 
language    of    the    Inclosure    Act, 


there  in  question,  gave  the  mine 
owner  the  right  to  work  the  mines 
so  as  to  let  down  the  surface  of  the 
land  without  paying  damages  or 
making  compensation. 

"  (1882)  23  Ch.  Div.  81. 

*  (1881)  6  App.  Cas.  466. 

»  (1884)  9  App.  Cas.  289. 

« (1895)  1  Ch.  186. 

'  (1873)  L.  R.  2  H.  L.  Sc.  286. 

8  (1859)       E.  B.  &  E.  654. 
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prescription*'  or  grant,  express  or  implied:  but  the  character  of  the 
riglits,  wlien  acquired,  is  in  each  case  the  same." 

This  distinction  was  approved  by  Selborne,  L.C.,  in  Dalton  v. 
An^rus,^  and  in  that  case  Lord  Blackburn  says,  at  p.  809,  "  I  think 
that  tlie  decision  of  this  House  in  Backhouse  v.  lionomi  also  con- 
clusively scttU's  tliis,  that  thou<rh  the  right  of  siqiport  to  a  building 
is  n(»t  of  common  ri<rht,  and  must  be  acquired,  yet,  when  it  is  ac- 
quire<l,  the  right  of  the  owner  of  the  building  to  support  for  it,  is 
precisely  tlu'  same  as  that  of  the  owner  of  land  to  support  for  it.** 

In  Midland  \\\.  Co.  v.  ]{obinson  ^^  Lord  Ilerschell  points  out 
that  '•  The  common  law  right  of  adjacent  support  does  not  extend 
to  the  increased  ])urden  caused  by  buildings  or  other  works,  but  is 
limittd  to  tliat  wliicli  the  land  requires  in  its  natural  state."  ^ 

Nature  of  The  Right.  There  has  been  much  judicial  discussion 
as  to  the  precise  nature  and  origin  of  the  right  to  support. 

In  Dalton  v.  Angus,  Lord  Selborne  and  five  of  the  other  Judges 
who  gave  opinions,  ineluding  Lords  Coleridge  and  Watson,  held  the 
right  to  be  an  easement.  Lord  Penzance  and  Pollock,  B.,  held  it  was 
not  an  cjisomcnt,  following  the  opinion  of  Lord  Wensleydale  in 
Bonomi  v.  P>ackhouse.  Bowen,  J.,  referred  to  it  as  a  pseudo-ease- 
ment. Lord  I>lackl)urn  thought  it  was  more  properly  described  as 
a  right  of  })roi)erty  which  the  owner  of  the  adjoining  land  is  bound 
to  resjH'ct  than  an  casement.^^  This  is  practically  the  view  of  Lord 
Cranworth  in  Backhouse  v.  Bonomi. 

Tn  Lomaitre  v.  Davis,2  Hall,  V.-C,  followed  the  view  of  Sel- 
borne, L.C.,  and  held  that  the  right  to  support  is  a  right  within  the 


•'  In  order  that  nn  easement 
may  he  arqiilred  hy  prescription 
the  enjoyment  must  be  urc  ri  nrc 
rhim  nrc  pit rn tin:  Dalton  v.  Angus, 
(1881)  G  App.  Cas.  796;  In  Tone  v. 
Preston.  (1883)  24  Ch.  Div.  739,  no 
easement  was  acquired  because  the 
enjoymi-nt  of  stipport  was  not  as 
of  right. 

•(1881)  (>  App.  Cas.  792. 

'"  (1889)  IB  App.  Cas.  30. 

'  See  Backus  v.  Smith  et  al., 
(1880)  5  A.  R.  3t1 :  Rogers  v.  Taylor. 
(18n8)  2  H.  &  N.  828:  .Teffries  v.  Wil- 
liams. (1850)  5  Exch.  792;  Bibby  v. 


Carter,  (1859)  4  H.  &  N.  153;  Rich- 
ards V.  Jenkins,  (1868)  18  L.  T.  N. 
S.  437.  There  is  no  obligation  to 
repair  on  the  part  of  the  owner  of 
the  servient  tenement,  but  the 
owner  of  the  dominant  tenement 
must  repair,  and  he  may  enter 
on  the  land  of  the  servient  tene- 
ment for  that  purpose:  Pomfret 
V.  Ricroft.  (1670)  1  Saund.  322; 
Colebeck  v.  Glrdlers  Co.,  (1876)  1 
Q.  B.  D.  243. 

"P.  808. 

» (1881)  19  Ch.  Div.  281. 
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scope  and  provisions  of  the  Prescription  Act;  ^  in  other  words,  that 
it  is  an  easement  within  the  meaning  of  the  English  enactment, 
which  is  identical  with  R.  S.  0.,  1897,  c.  133,  s.  35.  This  was  before 
the  decision  of  the  House  of  Lords  in  Darley  Main  Colliery  Co.  v. 
Mitchell.*  In  that  case.  Lamb  v.  Walker,'^  was  expressly  overruled, 
and  the  view  of  Lord  Cranworth  in  Bonomi  v.  Backhouse "  cited 
with  approval. 

Lord  Fitzgerald  •'i  states  the  following  propositions  "as  now 
settled  in  law  "  : 

"  (1)  That  the  owner  of  the  surface  has  a  natural  and  legal  right 
to  the  undisturbed  enjoyment  of  that  surface  in  the  absence  of  any 
binding  agreement  to  the  contrary. 

(2)  That  the  owner  of  the  subjacent  minerals  may  excavate  and 
remove  them  to  the  utmost  extent,  but  should  exercise  that  right  so 
as  not  to  disturb  the  lawful  enjoyment  of  the  owner  of  the  surface. 

(3)  That  the  excavation  and  removal  of  the  minerals  does  not, 
per  se,  constitute  any  actionable  invasion  of  the  right  of  the  owner  of 
tlie  surface,  although  subsequent  events  show  that  no  adequate  sup- 
ports have  been  left  to  sustain  the  surface. 

(4)  But  that,  when,  in  consequence  of  not  leaving  or  providing 
sufficient  supports,  a  disturbance  of  the  surface  takes  place;  that  dis- 
turbance is  an  invasion  of  the  right  of  the  owner  of  the  surface,  and 
constitutes  his  cause  of  action,"  and  says,^^  "  It  seems  to  me 
that  Backhouse  v.  Bonomi '  did  decide  that  the  removal  of  the 
subjacent  strata  was  an  act  (I  will  not  say  an  innocent  act)  done  in 
the  legitimate  exercise  of  ordinary  ownership,  which,  per  se,  gave 
no  right  of  action  to  the  owner  of  the  surface,  and  that  the  latter 
had  no  right  of  action  until  his  enjoyment  of  the  surface  was  actually 
disturbed.    The  disturbance  then  constituted  his  right  of  action." 

This  was  followed  by  the  Court  of  Appeal  in  Crumble  v.  Walls- 
end  Local  Board,*  where  Lord  Esher,  M.R.,  states,*^  that  the  decision 

'2  &  3  Wm.  IV.,  c.  71,  s.  2;  In  Webb  v.  Bird,  (1848)  2  Ph.  774. 

Simpson    v.    Godmanchester    Cor-  *  (1886)  11  App.  Cas.  127;  see  A.- 

poration,    (1897)    A.    C.    709,  Lord  G.  v.  Conduit  Colliery  Co.,  (1895) 

Davey  agreed  with  the  opinion  ex-  1  Q.  B.  312, 

pressed  by  Lord  Selborne  in  Dalton  '  (1878)  3  Q.  B.  D.  389. 

v.  Angus,   (1881)   6  App.  Cas.  798,  "  (1861)  9  H.  L.  C.  503. 

that  this  section  (which  is  identi-  "'  (1886)  11  App.  Cas.  127,  at  pp. 

cal  with  R.  S.  O.  (1897)  c.  133,  s.  35)  147-8. 

is  not  confined  to   rights  of  way  "-At  p.  151. 

and  water    courses;    but    includes  M1861)  9  H.  L.  C.  503. 

easements    of    every    description,  *  (1891)  1  Q.  B.  D.  503. 

notwithstanding  the  contrary  opin-  "  At  p.  508. 
ion    expressed    by    Erie,    C.J.,    in 
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of  the  House  of  Lords  in  Darlov  ^fain  Colliory  Co.  v.  ^Mitchell,"  has 
Bi'ttli'*!  tlu'  law  on  tlu'  subject. 

It  is  no  answor  to  an  art  ion  for  interferin«^  witli  a  right  to  sup- 
port ])V  working'  mines,  to  show  tliat  the  mines  Inive  been  worked 
with  ordinary  care  and  without  ne^di^^^encc."^ 

Statute  of  Limitations.  In  liaekliouse  v.  ]k)nomi,^*'  wliich  Pol- 
hnk,  W.y  refers  to  in  Dahon  v.  An^ais  ^  as  tlie  most  imj)ortant  of  the 
decided  cases  upon  tlie  subject,  the  House  of  Lords  decided  tliat  the 
ri;;ht  of  a  ])erson  to  the  suj)j)()rt  of  the  hind  immediately  around  his 
house  is  not  in  tlie  nature  of  an  easement,  but  is  the  ordinary  right 
of  enj(»yment  of  property,  and,  until  that  is  interfered  with,  he  has  no 
le<:al  ground  of  complaint,  although,  in  effect,  something  may  have 
been  done  which,  without  his  knowledge,  has  occasioned  results  that 
will  afterwards  atlVct  his  projierty.  A.  was  the  owner  of  certain  houses 
standing  on  land  which  was  surrounded  by  the  lands  of  B.  C.  and 
1).  L.  was  the  owner  of  mines  running  underneath  the  lands  of  all 
three  jiersons.  lie  worked  the  mines  in  such  a  manner  (without 
actual  lu'gligence)  that  the  lands  of  }^.,  (\  and  D.  sank  in;  and  after 
nn»re  tlian  six  years'  interval  their  sinking  occasioned  an  injury  to  the 
houses  of  A. 

The  House  of  Lords,  in  that  case,  held,  that  a  right  of  action 
accrued  to  A.  wlien  tiiis  injury  actually  occurred,  and  that  his  right 
was  not  iarrcfl  by  the  Statute  of  Limitations.^ 

The  Darlcy  ^fjiin  Colliery  Co.  v.  ^Mitchell,-'^  was  a  case  of  the 
invasion  of  the  riglit  of  the  surface  owner  to  the  support  of  his  land 
by  a  subjacent  seam  of  coal;  but  the  same  ])rincii)les  govern  the  right 
to  lateral  support. 

Severance,  in  iMidland  Ky.  Co.  V.  Ilaunchwood,^  Lord  West- 
bury  oliM'tves  that  "  Tiiere  is  no  distinction  between  the  severance  of 
ownership  vertically,  that  is,  of  the  surface  lands  from  the  mines 
beneath,  and  the  severance  of  ownership  laterally." 


•dSSr.)  11  A  pp.  Caa.  127. 

"  Hainrs  v.  Roberts.  (1857)  7  E. 
&  n.  (i2'>:  Hunt  v.  Peake.  (1860)  29 
L.  .1.  N.  a.  Chy.  IHT).  As  to  what 
dnmagps  must.  \yo  shown  in  order 
to  sustain  action  for  infrlnRement 
of  right  of  support:  see  Smith  v. 
Tharkoray,  (1866)  L.  R.  I.  C.  P. 
564:  Attorney-General  v.  Conduit 
Colliery  Co..  (1895)  1  Q.  B.  301. 

'"(1861)  9  H.  L.  C.  503. 


'  (1881)  6  App.  Caa.  740. 

'  See  Bonomi  v.  Backhouse,  (1858) 
E.  B.  &  E.  623. 

•(1886)  11  App.  Caa.  127. 

*  (1882)  20  Ch.  Div.  552;  see  Rich- 
ards V.  Jenkins,  (1868)  18  L.  T.  N. 
S.  437,  where  the  differences  be- 
tween the  rights  and  obligations  of 
the  owners  of  adjacent  and  subja- 
cent mines,  in  respect  of  the  sup- 
port  of  buildings,  are  discussed. 
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In  Mundy  v.  Duke  of  Rutland/  the  above  principles  were  ap- 
plied to  a  case  where  the  owner  of  land,  under  which  there  were 
strata  of  coal,  demised  one  of  the  upper  strata  to  the  plaintiff,  and 
afterwards  some  of  the  strata  of  coal  underlying  the  coal  demised 
to  the  plaintiff  to  the  defendant  company. 

Jessel,  M.E.,  said,  p.  96,  "  It  is  quite  plain  that  Ihe  grantor  in  a 
grant  in  fee,  a  fortiori,  that  the  lessor  in  a  lease  cannot  derogate 
from  his  own  grant." 

It  is  doubtful  whether  the  common  law  right  of  lateral  support 
would  be  held  to  exist  in  cases  where  lands  are  located  and  granted 
for  the  purposes  of  hydraulic  mining.® 

Where  the  severance  results  from  statute,  as  for  instance,  in 
grants  of  mining  rights  under  The  Ontario  Mines  Act,  to  a  person 
other  than  the  owner  of  the  surface,  the  respective  rights  are  gov- 
erned by  the  statute  by  virtue  of  which  the  severance  takes  plaee.®^ 

Grant,  Reservation  And  Exclusion  of  Eight.  The  grant  of 
the  right  of  support  of  buildings  or  other  burdens  upon  land  may  be 
express  or  implied.  In  London  &  N.  W.  Ry.  Co.  v.  Evans,^  Bowen, 
L.J.,  says,  at  p.  28:  "  In  dealing  with  an  ordinary  grant  of  lands  it 
is  undoubted  law  that,  where  such  grant  is  made  for  a  specific  pur- 
pose, such  as  the  construction  on  the  lands  of  a  house,  canal,  railway, 
or  other  permanent  work,  the  grant,  in  the  absence  of  a  contrary  in- 
tention appearing  on  its  face,  carries  with  it  by  implication,  the  right 
of  reasonable  and  necessary  support  for  the  works  so  to  be  erected 
from  the  subjacent  or  adjacent  lands  of  the  grantor.  This  maxim  of 
law  and  of  good  sense  applies  whether  the  grant  is  voluntary  or 
under  the  compulsory  powers  of  a  statute.® 

In  Caledonia  Railway  Co.  v.  Sprot,"  it  was  held  that  "  a  con- 
veyance of  land  to  a  railway  company  for  the  purposes  of  the  line, 
gives  a  right  by  implication  to  all  reasonable  subjacent  and  adjacent 
support  connected  with  the  subject-matter  of  the  conveyance;  and. 


"(1883)  23  Ch.  Div.  81.  common  law  right  of  lateral  sup- 

•  Murchie  v.  Black,   (1865)   19  C.  port  inapplicable  to  lands  held  for 

B.  N,   S.  190;  Robinson  v.  Grave,  mining  purposes:    The  Great  Ex- 

(1873)  27  L.  T.  648;  Rigby  v.  Ben-  tended     Sluicing     Co.     v.     Hales. 

nett,  (1882)  21  Ch.  D.  559;  Phillips  Mac.  896;  the  N.  Z.  Digest,  1861  to 

V.  Low,  (1892)  1  Ch.  47;  Shubbook  1892,  p.  505. 

v.  Tufnell,    (1882)    46    L.    T.  N.  S.  '  (1893)  1  Ch.  16. 

836.  sSee    Elliot   v.    North    Eastern 

«'  It  has  be«n  held  that  there  is  Railway  Co.,  (1863)  10  H.  L.  C.  333, 

nothing  in  the  Goldfields  Act,  1866,  357. 

of    New    Zealand,    rendering    the  "  (1856)  2  Macq.  449. 
11— M 
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therefoie,  altlioiigli,  in  the  conveyaiue  to  the  railway  company  the 
minerals  are  reserved,  llie  grantor  is  not  entitled  to  work  them,  even 
under  his  own  land,  in  any  manner  caleulated  to  injure  the  railway. 

On  tlie  same  i)rinei})le,  if  the  owner  of  a  house  conveys  the  upper 
story,  reserving  all  helow,  the  purchaser  will  be  entitled,  on  general 
prineiples,  witliout  stii)ulation,  to  prevent  any  damage  to  the  walls 
underneath. 

liut,  if  I  grant  a  meadow  to  A.,  for  grazing  purposes,  retaining 
the  minerals  and  the  adjacent  land,  and  if  A.,  having  no  warranty 
against  suljsidenee,  thinks  fit  to  build  a  house  on  the  edge  of  the 
meadow,  and  tlie  liouse  falls,  he  is  without  remedy  against  me,  and 
has  himself  alone  to  blame  for  the  consequences. 

If,  however,  the  grant  were  made  expressly  for  building  pur- 
l)oses,  there  would  then  be  an  implied  warranty  of  support,  both 
suitjacent  and  adjacent." 

In  Elliott  V.  X.  E.  Ry.  Co.,^«  it  was  held  "  that  a  vendor  of 
land,  liaving  sold  it  under  an  Act  of  Parliament  for  the  particular 
purj-oscs  of  a  railway,  can  not  afterwards  work  the  minerals  under 
the  surface  (though  tliey  have  been  expressly  reserved  to  him,  either 
by  liis  grant  or  l)y  the  provisions  of  the  company's  own  act),  in  such 
a  manner  as  to  prejudice  the  use  of  the  land  for  tlie  purposes  for 
which  it  has  been  ])urcliased." 

London  &  Xorth-Western  Railway  Co.  v.  Evans,^  was  a  case 
upon  the  construction  of  a  private  Act  of  George  2nd,  by  which  the 
undertakers,  *'  who  were  not  made  a  corporation,  were  authorized  to 
make  an  existing  brook  navigable.  .  .  .  The  Act  contained 
no  reference  to  minerals.  The  brook  was  made  into  a  canal,  but  no 
(<  nveyjinees  to  the  undertakers  were  made, — compensation  being 
made  to  the  landowners  by  annual  payments.  The  navigation  sub- 
s  Mjuently  l)eeame  vested  in  the  jdaintilTs.  The  defendants,  who  were 
'wners  of  coal  under  the  canal,  worked  it  so  as  to  cause  a  subsidence, 
and  tile  I'lainlilfs  brought  their  action  for  an  injunction  on  the  ground 
that  they  had  a  right  to  supjiort." 

It  wiis  held  on  a))peal  that  where  an  express  statutory  right  is 
given  to  make  and  maintain  something  requiring  su])port,  the  sta- 
tute, in  the  absence  of  a  controlling  context,  must  be  taken  to  mean 
tliat  the  right  of  su])port  shall  accompany  the  right  to  make  and 
maintain:  that  if  the  Act  does  not  provide  any  means  of  obtaining 
comptn.-ation  for  the  loss  occasioned  to  the  landowner  by  his  having 


"  (lSfi3)  10  H.  L.  C.  333.  '  (1893)  1  Ch.  Div.  16. 
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to  leave  support,  this  is  a  strong  argument  against  the  Legislature 
having  intended  to  give  such  right;  but  that  if  it  contains  provisions 
under  which  compensation  can  he  obtained,  it  needs  a  strong  context 
to  shew  that  the  right  to  support  is  not  given;  that  under  the  Act,  in 
the  present  case,  compensation  could  have  been  successfully  claimed 
for  the  damage  occasioned  to  the  landowners  by  making  their  mines 
unworkable.  That  the  Legislature,  therefore,  must  be  tak'en  to  have 
intended  to  give  a  right  of  support,  and  that  the  plaintiffs  were  en- 
titled to  an  injunction. 

In  Aspden  v.  Seddon  and  Preston  v.  Seddon,^  the  facts  were 
that  the  owner  in  fee  of  an  estate  granted  away  a  portion  of  it 
Mhich,  ultimately,  became  the  property  of  the  plaintiff,  but  reserved 
a  rent-charge  (subsequently  redeemed),  and  also  the  minerals  under 
the  land  so  granted  and  the  right  to  work  them,  paying  compensation 
for  all  damage  that  should  be  done  thereby  to  the  erections  on  the 
land.  The  grantee  (for  the  better  securing  of  the  rent-charge)  cove- 
nanted to  build  a  mill  on  the  land  granted  to  him.  The  owner  in 
fee  afterwards  granted  to  the  defendants'  predecessor  in  title  the 
minerals,  rights,  and  liberties  so  reserved,  and  also  the  other  and  ad- 
jacent poitions  of  the  estate.  The  defendants,  who  took  with  notice 
of  the  agreement  as  to  the  payment  of  compensation,  worked  the 
minerals  under  the  plaintiff's  land,  and  also  the  minerals  under  their 
own  land,  and  by  the  operation  of  one  or  other  of  these  workings, 
or  by  their  joint  operation,  let  down  the  surface  of  the  plaintiff's 
land,  and  so  injured  the  mill  which  had  been  built  there  in  accord- 
ance with  the  covenant  :  and  it  was  held  that  the  right  to  work 
the  subjacent  mines  being  subject  to  the  condition  of  paying  com- 
1  ensation,  the  plaintiff  could  maintain  an  action  for  the  injury  done 
to  the  mill  by  the  working  of  those  mines;  also,  that  if  the  injury 
arose  from  the  working  of  the  mines  under  the  adjacent  lands,  or 
from  the  combined  effect  of  working  those  mines  and  the  subjacent 
ones,  the  plaintiff  was  still  entitled  to  recover. 

The  vendor  of  land  adjoining  other  land  of  his  own  under  which 
are  mines  and  minerals,  and  who  knows  at  the  time  of  the  sale  that 
the  vendee  is  about  to  erect  upon  the  land  so  purchased  substantial 
buildings,  impliedly  covenants  that  he  will  not  use  or  permit  the 
adjoining  land  to  be  used  in  such  a  manner  as  to  derogate  from  his 
grant. 


^  (1876)  1  Exch.  D.  49fi. 
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A.  sold  land  to  B.  for  the  purpose  of  an  iron-foundry.  Adjoin- 
ing the  land  so  sold  to  15.,  A.  had  otlior  land  under  whieh  was  toal. 

A.  afterwards  leased  the  minerals  to  C,  who  eommeneed  working  the 
coal  within  such  a  distance  from  the  land  of  B.  as  to  he  reasonahly 
calculated  to  endanger  its  stahility.  This  was  held  ground  for  an 
injunction  against  A.  and  C,  although  no  actual  damage  has  been 
sustained  l>y  B.'' 

In  Harris  v.  Byding/  A.  l)eing  seised  in  fee  of  certain  lands, 
granted  the  land  to  B.,  his  heirs  and  assigns,  reserving  to  himself, 
his  heirs  and  assigns,  "all  and  all  manner  of  coals,  seams  and 
veins  of  coal,  iron  ore,  and  all  other  mines,  minerals,  and  metals 
wh  ch  then  were,  or  at  any  time,  and  from  time  to  time  thereafter, 
should  he  discovered  in  or  upon  the  said  premises,  etc.,  with  free 
LbLTty  of  ingress,  egress,  and  regress,  to  come  into  and  upon  the 
premises,  to  dig,  delve,  search  for,  and  get,  etc.,  the  said  mines  and 
(Very  part  tliereof,  to  sink  shafts,  etc.,  making  a  fair  compensation  to 

B.  for  the  damage  to  he  done  to  the  surface  of  the  premises,  and  the 
last  lire  aiul  crops  growing  thereon." 

1^1  rke,  B.,  said,  at  p.  70:  "  The  ride  of  law  is,  that  a  reserva- 
tion is  to  be  construed  strictly;  still,  however,  it  would  reserve  to  the 
grantor  all  that  was  not  conveyed  ])y  the  grant,  provided  tlie  meaning 
and  intention  of  tlie  parties  be  clear.  What,  then,  is  the  meaning  and 
intention  of  tlie  parties  here?  It  is  clearly  the  meaning  and  inten- 
tion of  tlie  grantor,  that  the  surface  shall  be  fully  and  beneficially 
held  5111(1  enjoyed  by  the  grantee,  he  reserving  to  himself  all  the 
mines  and  veins  of  coal  and  iron  ore  below.  By  reasonable  intend- 
ment, tlieiefore,  the  grantor  can  be  entitled  under  the  reservation 
only  to  so  much  of  the  mines  below  as  is  consistent  with  the  enjoy- 
m  nt  of  the  surface  according  to  the  true  intent  of  the  parties  to  the 
died,  tli;it  is,  he  only  reserves  to  himself  so  much  of  the  mines  and 
minerals  as  could  be  got,  leaving  a  reasonable  sup]>ort  to  the  surface. 
That  is  the  true  construction  of  this  deed,  in  order  to  make  it  operate 
accoidiuLT  to  the  intention  of  the  parties.  It  never  could  have  been 
in  their  contemplation  that,  by  virtue  of  this  reservation  of  the 
mines,  the  grantor  should  be  entitled  to  take  the  whole  of  the  coal 
and  let  down  the  surface,  or  injure  the  enjoyment  of  it." 

Dugdale  v.  Bol)ertson  ^  decided  that  there  is  a  prima  facie  in- 
ference at  common  law  upon  every  demise  of  minerals  or  otiier  sub- 
jacent strata,  where  the  surface  is  retained  by  the  lessor,  that  the 
lessor  is  not  divesting  himself  of  his  own  right  to  support.     In  the 

'  Siddons  v.  Scott,  (1877)  2  C.  P.       *  (1839)  5  M.  &  W.  60. 
D.  572.  '  (1857)  3  K.  &  J.  695. 
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absence  of  express  words  showing  clearly  that  he  has  waived  or  quali- 
fied his  right,  the  presumption  is,  that  what  he  retains  is  to  be  en- 
joyed by  him,  modo  et  forma,  and  with  the  natural  support  which  it 
possessed  before  the  demise. 

Sir  W.  Page  Wood,  V.-C,  said  :  ^^  "  For  the  occupier  of  the  sur- 
face had  a  prima  facie  right  to  the  support  of  the  subjacent  strata, 
and  the  deed  did  not  authorize  any  working  in  derogation  of  that 
right." 

°- "  And  so,  conversely,  where  the  minerals  are  demised 
and  the  surface  is  retained  by  the  lessor,  there  arises  a  prima  facie 
inference  at  common  law  upon  every  demise  of  minerals  or  other 
subjacent  strata,  that  the  lessor  is  demising  them  in  such  a  manner 
cis  is  consistent  with  the  retention,  by  himself,  of  his  own  right  to 
support,  as  in  the  case  put  in  the  judgment  of  the  House  of  Lords,^ 
of  a  demise  of  the  upper  part  of  a  house."  .  .  .  "  It  is  true  there 
n^ay  be  an  express  stipulation,  as  there  was  in  Rowbotham  v.  Wilson, 
l)y  which  the  owner  of  the  surface  waives  his  right  to  support. 
.  .  .  But  in  the  absence  of  express  words,  showing  distinctly  that 
he  has  waived  or  qualified  his  right,  the  presumption  is,  that  what 
he  retains  is  to  be  enjoyed  by  him,  modo  et  forma" 

In  Smart  v.  Morton,^  the  declaration  charged  that  C.  occupied 
buildings,  the  reversion  belonging  to  plaintiff;  and  that  plaintiff 
was  entitled  to  have  the  building  supported  by  the  contiguous  mines 
underground;  but  defendant  wrongfully,  carelessly,  negligently  and 
improperly,  and  without  leaving  proper  and  sufficient  support  in  that 
behalf,  worked  coal  mines.  The  defendants  pleaded  that  they  worked 
})roperly,  etc.,  denying  negligence,  but  this  was  held  to  be  no  answer, 
the  occupier  of  the  surface  having  a  prima  facie  right  to  the  support, 
and  the  deed  not  authorizing  any  working  in  derogation  of  such  a 
right.  It  was  shewn  that  defendant  had  not  in  fact  left  supports, 
and  the  damage  had  accrued  therefrom;  but  that  if  defendant  was 
not  bound  to  leave  supports,  the  work  was  necessary  for  winning  all 
the  coal,  and  properly  executed;  and  it  was  attempted  to  shew  that, 
some  years  after  the  execution  of  the  deed,  it  had  become  customary 
to  win  all  the  coal  without  leaving  supports. 

Surface-owner  V.  Mine-owner.  Lord  Campbell,  C.J. :  ^^  "The 
rights   and   obligations   of   parties,  where   the    surface  of   land    be- 


"  lb.,  p.  699.  ;  (1858)  5  E.  &  B.  30. 

"  lb.,  p.  700.  T>  lb.,  p.  45. 

*  Caledon'la    Ry.     Co.    v.    Sprot, 
(1856)  2  Macq.  449. 
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longs  to  one  owner  and  tlie  minerals  under  it  l)elong  to  another,  a])- 
pear  to  he  well  settled  hy  the  two  eases  of  Harris  v.  Kyding,**  and 
IIunij)hrii's  v.  HrDgdeii." 

'*  l*r'un<i  facie,  the  owner  of  the  surfaee  is  entitled  to  support  from 
the  suhjaeeiit  strata;  and,  if  the  owner  of  the  minerals  works  them, 
it  is  his  duty  to  h'ave  sullieient  suj)i)()rt  for  the  surfaee  in  its  natural 
state,  lint  the  prima  facie  rights  and  obligations  of  the  owner 
of  the  surfaee  and  of  the  minerals  may  he  varied  hy  the  produetion  of 
title  dteds,  or  hy  other  evidence." 

Where  the  eonveyanees  of  an  estate  in  a  mining  district,  sold 
in  lots,  contained  an  exception  of  all  mines  and  minerals  under  the 
land  included  in  the  lot  conveyed,  with  full  power  for  the  grantor 
tt)  work,  ^^vt,  and  dispose  of  them,  without  entering  upon  the  land 
sold,  and  without  being  answerable  for  any  injury  to  the  land,  or  any 
l)uil(liiigs  on  it,  by  reason  of  working  or  getting  the  excepted  mines 
or  minerals,  and  without  l)eing  liable  to  any  action  or  suit  for  any 
such  injury,  it  was  held  that  a  })urchaser  of  two  of  the  lots  was  not 
entitled  against  the  grantor  to  either  vertical  or  lateral  support  for 
the  surface  of  his  land.^'* 

Sir  \V.  Mage  Wood,  V.-C,  said: '^  "The  grantor  has,  there- 
fore, done  sometiiing  more  than  reserve  the  mines.  He  has  reserved 
them  witii  the  right  to  work  them,  without  being  responsible  for 
damage,  it  was  contended  that  a  man  could  not  derogate  from  his 
own  grant,  and  that  a  grant  of  the  surface  included  everything  neces- 
f^ary  for  its  sup])ort;  but  it  is  impossible  for  me  to  hold  that  the  words 
here  are  otherwise  than  a  ])lain  contract  that  the  grantor  may  work 
the  mines  without  regard  to  the  surface;  and  this  disposes  of  the 
(juestion  as  to  the  vertical  sui)])ort.'' 

•'  'i'hen  as  to  the  lateral  sup])ort,  that  api)ears  to  me  to  be  in  the 
same  ])o->ition.  Tli(>  contract  is,  that  the  defendant  shall  be  entitled 
to  raise  tlie  minerals,  and  work  through  the  adjacent  property.  The 
express  (ontia(t,  in  fact,  covers  the  whole  case;  and  any  damage  that 
may  be  done,  either  by  vertical  or  lateral  working,  is  within  the  re- 
Fcrvati  >n." 

In  line  I'ucli  V.  Wakefield,-  the  terms  of  a  reservation  of  mines 
in  sjie.ial  Inelosure  Act  were  held  to  give  the  right  to  work  such 
mine?*  to  the  fnlle-t  extent,  even  though  destruction  of  the  surface 


'  (1839)  5  M.  &  W.  60.  "  At    p.   988. 

M1850)  12  Q.  B.  739.  '(1870)  L.  R.  4  E.  &  I.  377. 

'Williams    v.    Bagnnll.    (1866)    12 
Jtir.  N.  S.  987. 
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resulted,  there  being  a  liability  of  the  mine  owner  to  make  compensa- 
tion for  the  damage  done  to  the  owner  of  the  surface. 

In  Smith  v.  Darby,^  the  declaration  was  for  mining  under  tlie 
plaintiff's  land  without  leaving  proper  support,  whereby  the  foundation 
of  plaintiff's  mill  and  other  buildings  gave  way,  and  the  buildings  fell. 
It  was  set  up  that  S.,  the  plaintiff's  predecessor  in  title,  was  seised 
in  fee  of  the  said  land,  etc.,  and  of  the  subjacent  mines,  and  by  an 
indenture  of  lease  demised  all  the  veins  of  minerals,  etc.,  with  full 
power  to  the  lessees  and  assigns  to  get  the  minerals  from  the  old 
pits,  and  sink  fresh  pits,  they,  the  lessees  and  assigns,  making  reason- 
able satisfaction  to  the  lessor  and  his  tenants  for  the  damage  done  to 
them  respectively  by  the  surface  of  the  lands  being  covered  with 
rubbish  or  otherwise  injured,  etc.  This  answer  was  held  sufficient, 
for  the  terms  of  the  lease  implied  that  it  was  intended  that  the  lessees 
of  the  mines  should  have  the  right  to  work  the  mine  so  as  to  under- 
mine the  surface,  subject  only  to  paying  damages  according  to  the 
covenants. 

Blackburn,  J . :  There  is  no  doubt  about  the  rights  of  the  grantee 
of  minerals,  and  they  cannot  be  more  accurately  stated  than  by  Lord 
AVensleydale  in  Rowbotham  v.  Wilson.'* 

Lush,  J.,  said:  ^^  "  It  is  clearly  shown  that  the  intention  of  the 
parties  was  that  the  lessees  should  take  away  all  the  minerals  they 
found,  even  though  the  effect  might  be  to  injure  the  surface,  only 
making  such  compensation  as  was  therein  provided. 

In  Eadon  v.  Jeffcock  ^  a  bed  of  coal  called  the  High  Hazel 
Bed,  was  demised,  with  working  powers,  to  persons  from  whom  the 
defendants  took  by  assignment.  The  lessees  were  to  pay  a  minimum 
rent,  etc.,  "  including  all  ribs  and  pillars  left  in  working  the  said 
coal,  except  the  pillars  for  the  support  of  the  shafts,  the  pillars  be- 
tween the  deep  and  counter  level,  the  pillars  all  round  the  estate, 
and  the  pillars  under  the  homestead  and  farm  buildings."  These 
pillars,  of  specified  dimensions,  the  lessees  bound  themselves  to 
leave  '"  during  the  whole  of  the  term,"  and  they  also  covenanted  to 
work  the  mines  "  according  to  the  best  of  their  judgment,  skill,  and 
discretion,  in  a  good  and  workmanlike  manner." 

The  pillars  specified  in  the  lease  were  left;  and  the  defen- 
dants worked  according  to  the  usual  course  of  mining  in  the  dis- 
trict; but  their  workings  caused  a  subsidence,  which  injured  the  land 


»  (1872)  L.  R.  7  Q.  B.  716.  "  At  p.  728. 

*  (1860)  8  H.  L.  C.  360.  ^  (1872)  L.  R.  7  Exch.  379. 
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of  the  plaintiffs  and  buildings  erected  thereafter.  The  land  would 
have  subsided  witliout  the  buildings,  and  it  was  held  that,  it  appear- 
ing by  the  lease  to  be  the  intention  of  the  parties  that  all  the  coal 
should  be  removed,  excejit  the  specified  pillars,  and  the  defendants 
having  worked  the  mine  in  a  proper  manner,  they  were  held  not  liable 
for  the  injury. 

In  a  case  where  the  claim  was  for  working  mines  under  the 
]>laintifr's  land  without  leaving  sufficient  support  for  the  sur- 
face, the  defendant  pleaded  in  his  statement  of  defence  that 
he  was  the  lessee  of  the  mines  from  the  lord  of  the  manor;  that 
the  i)lnintifrs  land  had,  previously  to  the  passing  of  an  Inclosure 
Act  under  which  the  waste  of  the  manor  was  inclosed  and  allotted, 
formed  j)art  of  such  waste;  that  the  lord  of  the  manor  from  time 
inimemoriiil  liad  been  accustomed  to  work  the  mines  under  the 
waste  without  leaving  sufficient  support  for  the  surface,  and  without 
making  any  compensation  for  injury  so  caused,  etc.,  and  it  was 
lield,  that  tlie  defence  must  succeed,  on  the  ground  that,  whether 
any  valid  custom  such  as  alleged  in  the  statement  of  defence 
existed  j)reviously  to  the  Act  or  not,  the  Act  expressly  gave  to  the 
lord  of  the  manor  and  his  assigns  the  right  to  let  down  the  surface 
l»y  mining  without  making  any  compensation.^ 

In  Brown  v.  Robins,®  the  plaintiff  was  the  owner  of  a  house 
elected  in  1834  on  solid  ground.  Previously  to  the  building  of  the 
house,  a  portion  of  the  minerals  had  been  gotten  under  a  garden 
whi(h  adjoined  the  house.  In  1838  a  portion  of  the  minerals  was 
gotten  under  the  defendant's  land  which  adjoined  the  garden.  In 
ISo")  the  defendant  commenced  getting  out  tlie  rest  of  the  minerals 
I  nder  tlic  hmd. 

In  18r)7  the  plaintiff's  land  sunk  and  the  house  was  injured  by 
the  defendant's  mining  operations.  It  was  found  by  the  jury  that 
the  sinking  of  the  plaintiff's  land  was  caused  by  the  defendant's 
woi kings,  damage  would  have  happened  but  not  to  the  same  extent 
if  tiie  garden  ground  had  been  left  solid.  That  the  defendant  knew 
of  the  excavations  under  the  garden.  That  the  land  would  have 
sunk  in  just  the  same  whether  there  was  a  house  on  it  or  not,  and 
lastly  that  tlie  damage  to  the  plaintiff's  house  by  the  sinking  was 
i:30(),  occasioned  solely  by  the  defendant's  workings,  and  £50  caused 
in  part  by  the  excavation  under  the  garden. 


■  Gill  V.  Dickinson,  (1880)  5  Q.  B.        31  L.  J.  Q.  B.  65,  not  followed. 
D.  159;  Beckett  v.   Bradley,  (1862)  ^1859)  4  H.  &  N.  186. 
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It  was  held  that  inasmuch  as  the  sinking  of  the  plaintiff's 
land  was  in  no  way  caused  by  the  weight  of  the  house,  the  plaintiff 
was  entitled  to  recover  whether  he  had  acquired  a  right  to  support  for 
his  foundations  by  the  defendant's  soil  or  not,  and  that  although  the 
excavation  under  the  garden  contributed  to  the  extent  of  £50  to  the 
cause  of  the  damage,  the  plaintiff  was  entitled  to  the  whole  £300; 
because  if  the  defendant  had  not  done  the  wrongful  act  complained 
of,  no  part  of  the  damage  would  have  followed. 

Subsidence.  In  Stroyan  V.  Knowles,®  where  the  working  of 
mines,  in  however  careful  a  manner,  has  caused  a  subsidence  of  the 
adjacent  land,  the  owner  is  entitled  to  recover  in  respect  of  the  dam- 
age to  buildings  thereon,  although  erected  within  twenty  years,  pro- 
vided their  weight  did  not  contribute  to  the  subsidence. 

Pollock,  C.B.:»i  "Then  it  was  said  the  plaintiff  had  no  right 
of  support  for  buildings  ;  but  we  think  that  if  their  being  there 
did  not  contribute  to  the  subsidence  (as  the  arbitrator  finds),  the 
l)laintiff  is  entitled  to  damages  for  injury  to  them  through  the  de- 
fendant's wrongful  act  in  causing  the  land  to  subside — the  ground 
on  which  they  stood.    This  was  decided  in  Brown  v.  Robins."^® 

If  a  party  builds  a  house  on  his  own  land,  which  has  previously 
been  excavated  to  its  extremity  for  mining  purposes,  he 
does  not  acquire  a  right  to  support  for  the  house  from  the 
adjoining  land  of  another,  at  least  until  twenty  years  have  elapsed 
since  the  house  first  stood  on  excavated  land,  and  was  in  part  sup- 
ported by  the  adjoining  land,  so  that  a  grant  b}''  the  owner  of  the 
fidjoining  land,  of  such  right  to  support,  may  be  inferred;  for,  rights 
of  this  sort  can  have  their  origin  only  in  grant.^^ 

Alderson,  B.:^^  "  If  the  law  stood  as  it  did  before  Lord  Tenter- 
den's  Act,^^  we  should  say  that  such  a  grant  ought  not  to  be  inferred 
from  any  lapse  of  time  short  of  twenty  years  after  the  defendants 
might  have  been  or  were  fully  aware  of  the  facts.  And  even  since 
that  Act,  the  lapse  of  time,  under  these  peculiar  circumstances,  would 
probably  make  no  difference.  For,  the  proper  construction  of  that 
Act  requires  that  the  easement  should  have  been  enjoyed  for  twenty 
years  under  a  claim  of  right.  Here,  neither  party  was  acquainted 
with  the  fact  that  the  easement  was  actually  used  at  all;  for,  neither 
party  knew  of  the  execavation  below  the  house.  We  should  probably, 
therefore,  have   been   of   opinion   that   there   was   no   user   of   the 

"  (1861)  6  H.  &  N.  454.  &  W.  220. 

"  lb.,  p.  465.  "  Page  229. 

"(1859)  4  H.  &  N.  186.  "2  &  3  Wm.  IV.  c.  71,  s.  2;  see 

"Partridge  v.  Scott,  (1838)  3  M.        R.  S.  O.  (1897)  c.  133,  s.  35. 
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easement  under  a  claim  of  right,  and  that  Lord  Tenterden^s  Act, 
therefore,  would  not  ai)ply  to  a  ea.se  like  this.  However,  the  facts  of 
this  special  ease  do  not  raise  that  jioint.'' 

In  Greenwell  v.  Beeehburn  Coal  Co.,^  it  was  held,  following 
J)avis  V.  Treharne.-  that  damage  caused  by  subsidence  was  not 
covered  by  tlie  compensation  clause  in  a  deed  by  which  mines  were 
granted  with  power  to  tlu'  grantee  and  his  assigns  to  work  making 
reasonable  c(>mj)ensation  for  all  damage  occasioned  to  the  surface  of 
the  land  l)y  the  exercise  of  the  powers  by  the  deed  granted,  and  that, 
tiierefore,  the  assigns  of  the  grantee  were  liable  to  an  action  to  re- 
cover damages  for  injury  done  to  the  surface  of  the  land  by  subsid- 
ence caused  l)y  working  the  mines. 

And  also  that  a  lessee  of  underground  strata  is  not  liable 
in  damages  to  the  owner  of  buildings  on  the  surface,  who  has 
accj^uired  a  right  to  liave  the  buildings  uninjured  by  underground 
workings,  for  injury  occasioned  to  the  buildings  by  reason  of  sub- 
sidence happening  during  the  currency  of  the  lease,  but  resulting 
from  an  excavation  made  in  the  underground  strata  by  the  lessee*s 
predecessor  in  title  prior  to  the  date  of  the  lease. 


'  (1897)  2  Q.  B.  1G5;  followed  in 
Nova  Scotia  by  Mr.  Justice  Gra- 
ham, in  a  judgment  delivered  20 
December,  1897  (not  yet  reported, 
but  printed  as  a  note  to  s.   20  of 


the    Nova    Scotia    Mines    Act,  c. 
xvii.,  ififra)  and  now  standing  for 
judgment  in  appeal  in  the  Supreme 
Court  of  Nova  Scotia. 
M1881)  6  App.  Cas.  460. 


CHAPTER    X. 


WATER,  VENTILATION,  ETC. 

Water .  It  has  now  been  settled  that  the  right  to  the 
enjoyment  of  a  natural  stream  of  water  on  the  surface,  ex  jure 
naturae,  belongs  to  the  proprietor  of  the  adjoining  lands,  as  a  natural 
incident  to  the  right  to  the  soil  itself,  and  that  he  is  entitled  to  the 
benefit  of  it,  as  he  is  to  all  the  other  natural  advantages  belonging  to 
the  land  of  which  he  is  the  owner.  He  has  the  right  to  have  it  come 
to  him  in  its  natural  state,  in  flow,  quantity  and  quality,  and  to  go 
from  him  without  obstruction,  upon  the  same  principle  that  he  is  en- 
titled to  the  support  of  his  neighbour's  soil  for  his  own  in  its  natural 
state.  This  statement  of  the  law  by  Lord  Wensleydale,  in  Chasemore 
V.  Richards,^  was  adopted  by  Lord  Cairns  in  Lyon  v.  rishmongers,^ 
and  is  quoted  with  approval  by  Lord  Selborne,  L.C.,  in  North  Shore 
Ry.  Co.  V.  Pion.3 

In  Caldwell  v.  McLaren*  Lord  Blackburn,  says,  at  p.  404: 
"  There  can  be  no  doubt  that  by  the  law  of  England  the  owner  of 
the  soil  on  both  sides  of  a  running  stream,  whether  it  be  navigable 
or  not,  is  prima  facie  at  least  owner  of  the  soil  which  forms  the  bed 
of  the  stream,  and  as  owner  of  his  land  covered  by  water,  has  all  the 
rights  of  a  landowner.  But  this  is  subject  to  all  rights  of  the  owners 
above  him  to  have  the  water  flow  away  from  their  land,  and  to  all 
rights  of  the  owners  below  him  to  have  the  flow  come  to  them  as  it 
was  wont.  It  is  also  subject  to  any  rights  which  the  public  have 
over  it." 

Riparian  Rights.  As  pointed  out  by  Lord  Selborne  in  Lyon 
v.  Fishmongers,  the  word  "  riparian  "  is  relative  to  the  bank,  and  not 
to  the  bed  of  the  stream.    The  rights  of  a  riparian  proprietor,  so  far 

*  (1859)  7  H.  L.  C.  349.  areas,"    and    "  Ad    medium    fHum." 
■  (1877)  1  App.  Cas.  683.  See  also  Farquharson  v.  Imperial 

*  (1889)  14  App.  Cas.  621.  Oil    Co.,    (1898)    18    C.    L.    T.    135; 
M1884)   9   App.    Cas.    392;  as   to        Withers  v.  Purchase,   (1889)   60  L. 

how  far  the  English  Common  Law        T.   N,   S.    819;  see    also    statutory 
is  in  force  in  Canada,   see  Chap.        provisions  referred  to  infra. 
VIII.     sub    nom.      "  Under    water 
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as  they  relate  to  any  natural  stream,  exist,  jure  naturae,  because  his 
land  has  hy  nature  the  a(1vanta«;e  of  being  washed  by  the  stream,  and 
do  not  depend  on  the  ownershij)  of  tiie  bed  of  the  stream. 

'I'o  quote  agaih  from  Lord  Selborne:  "  It  is,  of  course,  neces- 
saiy  for  the  existence  of  a  riparian  right,  that  the  land  should  be 
in  contact  with  the  flow  of  tlie  stream;  but  lateral  contact  is  as  good, 
jure  naturae,  as  vertical.'.'  '^ 

To  constitute  a  foundation  for  natural  riparian  right,  it  is  suf- 
ficient that  this  contact  should  exist  daily  in  the  ordinary  and  regular 
cour.-e  of  nature,  tliough  it  may  not  continue  during  the  whole  of 
any  day." 

In  the  North  Shore  Ky.  Co.  v.  Pion,  and  Lyon  v.  Fishmongers, 
the  general  law  as  to  riparian  rights  was  held  to  ap))ly  to  navigable 
and  tidal  rivers,  witli  the  qualification  that  the  public  right  of  navi- 
gation must  not  be  obstructed  or  interfered  with.'^ 

In  Ilamelin  v.  Bannerman  *  the  Privy  Council  decided,  affirming 
the  judgment  of  tlie  Court  of  Queen's  Bench  in  Quebec,  that  a  ripa- 
rian proprietor  on  a  navigable  river  can  acquire  an  interest  in  its 
water  power  derived  from  a  reservoir  artificially  formed  by  a  dam, 
and  sell  the  same  as  appurtenant  to  his  land,  and  that  even  if  such 
sale  is  not  effectual,  as  against  the  public,  the  vendor  cannot  himself 
im))each  it  on  that  ground. 

In  ^liner  v.  (Jilmour,"  an  ajipcal  from  the  Court  of  Queen's 
JJench  of  Lower  Canada,  Lord  Kingsdown  says: 

**  J>y  the  general  law  applicable  to  running  streams,  every  ripa- 
rian proprietor  has  a  right  to  what  may  be  called  the  ordinary  use 
of  the  water  flowing  past  his  land;  for  instance,  to  the  reasonable 
use  of  the  wafer  for  his  domestic  purposes  and  for  his  cattle,  and 
this  without  regard  to  the  efTect  which  such  use  may  have,  in  case 
<»f  a  (U'ficicncy,  upon  proj>rietors  lower  down  the  stream.  J5ut,  further, 
he  h;is  a  right  to  the  use  of  it  for  any  purpose,  or  what  may  be  deemed 
tlie  extraordinary  use  of  it,  ])rovided  that  he  does  not  thereby  interfere 
with  th<'  liglits  of  other  proprietors,  either  above  or  below  him.  Sub- 
j«  ct  to  this  condition,  he  may  dam  up  the  stream  for  the  purpose  of  a 
mill,  or  diveit  the  water  for  the  purjmse  of  irrigation.     But  he  has 


•  T.yona  v.   Fishmongers,  (1876)  1  » (1895)  A.  C.  237. 

App.  Caa.  68.-5;  aoe  Attrill  v.  Piatt,  M1858)    12    Moo.    P.    C.    131;   see 

(1S84)  10  S.  C.  R.  425,  489.  Earl  «»f  Sandwich  v.  The  Great  N. 

"  North    Shore    Ry.    Co.   v.    Pion,  R.  Co.  (1879)  10  Ch.  D.  707,  712,  per 

(1889)  14  App.  Caa.  622.  Bacon,    V.C;    Medway    Navigation 

'  Rpll   V.  Corporation  of  Queb'ir,  Co.  v.  Romney,  (1861)  9  C.  B.  N.  S. 

(1879)    5    App.    Ca.H.    84;   Booth  v.  575,  where  a  private  Act  of  Parlla- 

Ratte.  (1890)  15  App.  Caa.  188;  Orr  ment    was    held    to   create    a    new 

Kwing  V.  Colquhoun.  (1877)  2  App.  species  of  statutory    property  and 

Caa.  839.  interest  in  the  water. 
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no  right  to  interrupt  the  regular  flow  of  the  stream,  if  ho  thereby 
interferes  with  the  lawful  use  of  the  water  by  other  proprietors,  and 
inflicts  upon  them  a  sensible  injury." 

The  above  quotation  is  stated  by  Lord  Blackburn,  in  Commis- 
sioners of  French  Hoek  v.  Hugo,^^  to  have  been  often  cited,  and 
always  with  approval. 

It  was  pointed  out  that  it  did  not  appear  that  for  the  purposes 
of  this  case,  any  material  distinction  exists  between  the  French  and 
English  law.^ 

The  principle  is  expressed  by  the  rule  of  the  civil  law:  Sic  enim 
(^I'here  quern  meliorem  agrum  suum  facere,  ne  vicini  deteriorem  facial}'^ 

Young  V.  Bankier  Distillery  Co.,^  was  a  Scotch  case  upon  ripa- 
rian rights,  but,  at  p.  697,  Lord  Watson  observes,  that  the  law  of  Scot- 
land upon  the  point  there  in  question,  was  the  same  as  the  law  of 
England. 

In  Booth  V.  Eatte,^  the  Privy  Council  decided  that  a  riparian 
owner  is  at  liberty  to  construct  and  moor  to  his  bank  a  floating  wharf, 
which  was  held  not  to  be  an  obstruction  to  navigation,  and  is  entitled 
to  maintain  an  action  for  injuries  thereto  caused  by  an  unauthorized 
interference  with  the  flow  and  purity  of  the  stream.  The  riparian 
owner  also  owned  the  bed  of  the  stream  where  the  wharf  was  built. 

In  North  Shore  Ey.  Co.  v.  Pion,*  the  Privy  Council  held  there 
was  no  distinction  in  principle  between  riparian  rights  on  the  banks 
of  navigable  or  tidal,  and  on  those  of  non-navigable,  rivers. 

In  Caldwell  v.  Eraser  (supra)  the  question  of  riparian  rights  was 
considered  by  Eose,  J.,  who  held  that  the  owner  of  a  mine  on  terra 
firma  was  not  entitled  to  an  injunction  restraining  the  owners  of 
the  adjoining  property,  which  consisted  of  land  covered  by  navigable 
waters,  from  erecting  a  crib  for  mining  purposes  in  such  navigable 
waters,  on  the  ground  that  the  plaintiff's  patent  from  the  Crown 
was  subsequent  to  that  of  the  defendant,  and  that,  therefore,  the 
plaintiff  took  his  property  subject  to  the  defendant's  right  to  work. 

The  owner  of  land  abutting  on  the  chain  reserved  by  the  Crown 
for  a  public  highway  along  the  Kaministiqua  Eiver,  who  was  also  the 


*«(1885)  10  App.  Cas.  344.  See 
also  Swindon  Waterworks  Co.  v, 
Wilts  &  Berks  Navigation  Co., 
(1875)  L.  R.  7  E.  &  I.  App.  697, 
where  the  rights  of  riparian  own- 
ers on  the  upper  and  lower  por- 
tions of  a  stream  are  discussed 
and  explained:  Sandwich  v.  G.  N. 
Ry.  Co.,  (1878)  10  Ch.  Div.  707,  and 
as  to  what    is    a   reasonable  use. 


Ellis  V.  Clemens,  (1892)  22  O.  R. 
216;  Embrey  v.  Owen,  (1851)  6 
Exch.  353;  Sampson  v.  Hoddinott, 
(1857)  1  C.  B.  N.  S.  590. 

^  See  also  North  Shore  Ry.  Co.  v. 
Pion,  (1889)  14  App.  Cas.  619. 

"  Embrey  v.  Owen  (supra),  per 
Baron  Parke,  at  p.  371. 

^  (1893)  App.  Cas.  691. 

^  (1890)  15  App.  Cas.  188. 

*  (1889)  14  App.  Cas.  612. 
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licensee  of  the  interest  of  the  Crown  in  such  reserve,  has  been  held 
by  the  Q.  H.  Divisional  Court  *'  to  be  a  riparian  proprietor,  and  as 
sucli  tlie  owner  of  a  water  privilc^'e  on  the  river  witliin  the  meaning 
of  the  Act  respecting  Water  Privileges.*- 

Tlie  rights  of  a  riparian  proprietor  are  inseparably  attached  to 
the  soil,  and  considered  as  ai)i)urtenant  to  the  land.  A  riparian 
owner,  tlierefore,  can  not,  by  grant  or  license,  confer  upon  a  non- 
rii)iirian  owner,  water  rights  so  as  to  enable  such  non-riparian  owner 
to  sue  otiier  persons  for  an  infringement  of  them.*^  Xor  can  he, 
except  as  against  liiuiself,  confer  on  any  one,  who  is  not  a  riparian 
owner,  any  rights  to  the  use  of  the  water  of  the  stream.  Any  user 
of  such  water  by  a  non-riparian  proprietor,  even  under  a  grant  from 
a  riparian  proj)rietor,  is  wrongful  and  will  be  restrained  by  injunc- 
tion, if  it  sensibly  affects  the  flow  of  water  by  the  lands  of  other 
rij)arinn  j)roprietors.''* 

On  the  otlier  hand,  where  the  owner  of  land,  not  abutting  on  a 
river,  with  tlie  license  of  a  riparian  owner,  took  water  from  the  river, 
and  after  using  it  for  condensing  purposes  in  a  saccharine  factory, 
returned  it  to  the  river  without  abstraction,  pollution  or  injury,  it 
was  held  by  the  Knglish  Court  of  Appeal  that  a  lower  rijnirian  owner 
(ould  not  obtain  an  injunction  against  the  landowners  so  taking  the 
water  or  against  the  riparian  owner  through  whose  land  it  was  taken.*"* 

The  title  to  the  soil  constituting  the  bed  of  a  river  does  not  carry 
with  it  any  exclusive  right  of  property  in  the  running  water  of  the 
stream,  wliich  can  only  be  appropriated  by  severance,  and  which  may 
b(»  lawfully  so  a]>pro]iriated  by  every  one  having  a  right  of  access 
to  it/"' 


*'  Re  JeniFon.  (1897)  28  O.  R.  136. 

•-'  R.  S.  O.  (1887)  c.  119.  now  R.  S. 
O.  (1897)  c,  141. 

"Stockport  Waterworks  Co.  v. 
Potter.  (18R4)  3  H.  &  C.  300.  The 
Judges  in  the  majority  were,  Pol- 
h>rk.  r.  H..  and  Channell,  B., 
Bramwi'll.  n..  flissentecl.  and  siib- 
sequently  in  Nnttnll  v.  Bracewell, 
(1866)  L.  R.  2  Ex  ^Iv.  1.  expressed 
his  view  that  such  rights  were 
grantnble.  The  decision  of  the 
majority  was  also  discussed  in 
Tlalker  v.  Poritt.  (1873)  L.  R.  8  Ex. 
1ir>.  but   has  not  been  overruled: 


Omerod  v.  Toduiorden  Mill  Co., 
(1883)  11  Q.  B.  D.  155;  see  also 
Laing  v.  Whaley,  (1858)  3  H.  &  N. 
675. 

"  Omerod  v.  Todmorden  Mill 
Co..  (1883)  11  Q.  B.  D.  162. 

♦•  Ken  sit  v.  G.  E.  Ry.  Co..  (1884) 
27  Ch.  DIv.  122. 

♦"  Per  Ivord  Selborne,  in  Lyon  v. 
Fishmongers.  (1876)  1  App.  Cas. 
683;  Wright  v.  Howard.  (1823)  1 
Sim.  &  St.  203;  Macdonald  v.  Lake 
Simcoe  Ice  Co.,  (1898)  18  C.  L.  T. 
178;  Embrey  v.  Owen,  (1851)  6  Ex. 
353.  370,  per  Pnrke,  B. 
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Water-course.  The  existence  of  a  water-course,  entitled  to  the 
protection  of  the  law,  is  established,  if  it  is  shown  that  there  is  a  siifti- 
cient  natural  and  accustomed  flow  of  water  to  form  and  maintain  a 
distinct  and  defined  channel. 

In  giving  judgment  in  Beer  v.  Stroud,'  Boyd,  C,  says  : 
"  It  is  not  essential  that  the  supply  of  water  should  be  continuous, 
and  from  a  perennial  living  source.  It  is  enough  if  the  flow  arises 
periodically  from  natural  causes,  and  reaches  a  plainly-defined  channel 
of  a  permanent  character";  or,  as  expressed  by  Lord  Tenterden,  :n 
Rex  V.  Oxfordshire,^  "  Water  flowing  in  a  channel  between  banks 
more  or  less  defined."^ 

As  pointed  out  by  Lord  Chelmsford  in  Chasemore  v.  Richards,* 
Rawstron  v.  Taylor,"  and  Broadbent  v.  Ramsbotham,^*^  both  relate 
to  surface  water  not  flowing  in  any  defined  water-course. 

Xuttall  V.  Brace well,^  shows  that  where  a  natural  stream  has 
been  turned  into  an  artificial  channel,  the  character  of  the  right  is 
not  changed,  though  the  right  does  not  rest  on  the  same  principle. - 

In  Arkwright  v.  Gell,^  it  was  held  that  a  mine  owner,  who  had 
used  a  drain  through  adjoining  land  for  the  purpose  of  draining  his 
mine,  was  under  no  obligation  to  continue  it  for  the  benefit  of  those 
into  whcse  land  it  runs. 

This  is  an  application  of  the  fundamental  principle  that  an  ease- 
ment exists  for  the  benefit  of  the  dominant  owner  alone,  and  that  the 
servient  owner  acquires  no  right  to  insist  on  its  continuance  or  to  ask 
damages  for  its  abandonment.^^ 

Subterranean  Water.  The  same  principles  apply  to  subterra- 
nean streams,  Avhich  flow  in  defined  and  known  channels,  but  do  not 

M1887)  19  O.  R.  10,  at  p.' 18:  Ar-  Waud,   (1849)  3  Bxch.   748,  where 

thur  V.  G.  T.  R.,  (1895)  22  A.  R.  89;  Pollock,  C.B.,  at  page  774,  refers  to 

Williams  v.  Richards,  (1893)  23  O.  the  principles  which  regnilate  the 

R.  651.  law  as  to  natural  streams  having 

« (1830)  1  B.  &  Ad.  301.  been  placed  on  their  right  footing 

'  Taylor  v.   St.   Helens,   (1877)    6  in  Mason  v.  Hill,  (1833)  5  B.  &  Ad. 

Chy,  Dlv.  272;  McNab  V.  Robertson,  1,   and  the  cases  there   cited;  see 

(1897)    A.    C.    129;    See    Briscoe   v.  also     Wadsworth     v.     McDougall, 

Drought,  11  Ir.  C.  L.  264;  Ennor  v.  (1870)  30  U.  C.  R.  369. 
Barwell,  (1860)  2  Giff.  410.  M1839)  5  M.  &  W.  203;  Singh    v. 

M1859)  7  H.  L.  C.  375.  Pattuk,     (1878)    4    App.     Gas.   121; 

M1855)  11  Exch.  382.  Magor    v.    Chadwick,    (1840)    11    A. 

'•^  (1856)  11  Exch.  602.  &  E.  571. 

^  1866,  L.  R.  2  Ex.  1.  "  Oliver  v.   Lockie,    (1895)   26   O. 

='Gaved  v.  Martyn,   (1865)  19   C.  R.  28;  Mason  v.  Shrewsbury  &  H. 

B.  N.    S.  732;    Stockport  Water-  Ry.  Co.,  (1871)  L.  R.  6  Q.  B.  587; 
works  Co.  V.  Potter,  (1864)  3  H.  &  see  also  Staffordshire  Canal  Co.  v. 

C.  300;  Holker    v.   Poritt,    (1873)  Birmingham  Canal  Co.,  (1866)  L.  R. 


L.    R.    8    Ex.    107;  also  Wood  v.        1  E.  &  I.  254. 
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apply  to  water  percolating  through  the  ground  in  no  defined  or  visible 
channel.  In  giving  judgment  in  Ballacorkish  Silver  and  M.  Co.  v. 
Harrison/  where  it  was  held  that  the  holder  of  a  mining  lease  from 
the  Crown  is  not  lial)Ie  to  make  comj)ensation  for  the  withdrawal  by 
percolation  into  his  mines  of  water  which  would  otherwise  have  flowed 
into,  or  liaving  flowed  into,  would  have  been  retained  in  the  wells  and 
springs  of  tiiu  superjacent  land.  Lord  Penzance  says,  at  page  GO:  ^'  If 
the  litigant  parties  had  been  the  respective  owners  of  two  adjacent 
closes,  and  one  of  them,  mining  in  his  own  land,  had  drawn  off  by 
natural  j-ercolation  through  the  soil  the  water  which  fed  a  spring  or 
well  on  the  land  of  the  other,  there  would  have  been  no  question  to  dis- 
cuss; for  the  case  of  Acton  v.  Blundell,''  and  Chasemore  v.  Kichards  ** 
have  aflirmed  conclusively  this  proposition — that  the  disturbance  or 
removal  of  the  soil  in  a  man's  own  land,  though  it  is  the  means  (by 
j)rocess  of  natural  percolation)  of  drying  up  his  neighbours  spring  or 
well,  does  not  constitute  the  invasion  of  a  legal  right,  and  will  not 
sustain  an  action.  And,  further,  that  it  makes  no  difference  whether 
the  damage  arises  by  the  water  percolating  away,  so  that  it  ceases 
to  flow  along  channels  through  which  it  j)reviously  found  its  way  to 
the  sj)ring  or  well;  or  whether,  having  found  its  way  to  the  spring  or 
well,  it  ceases  to  be  retained  there.  .  .  .  (61)  The  lord's  right  to 
the  mines  and  minerals,  it  is  to  be  observed,  is  aflirmed  by  way  of  ex- 
ception. .  .  .  The  legal  effect  of  such  an  exception  is  undoubted; 
it  was  commented  u])on  by  Lord  Hatherly  in  the  case  of  Proud  v. 
liatcs  :  ^  ^  There  is  no  doubt,'  he  says,  *  but  that  the  mines  are  alto- 
gether out  of  the  demise,  and  never  having  been  demised  or  parted 
with  at  all,  the  defendants  are  at  liberty  to  use  them  as  they  think 
fit.'  The  rights  of  the  lord  or  grantor  in  such  cases  are  further 
illustrated  and  explained  in  Duke  of  Hamilton  v.  (iraham."  (G2) 
How,  then,  are  the  respective  rights  to  be  reconciled  ?  They  cannot, 
in  a  legal  ])oint  of  view,  be  distinguishable  from  those  of  the  owners 
of  adjacent  ])ortions  of  the  same  close,  the  only  difference  being  that 
the  former  are  adjacent  vertically  instead  of  laterally.  .  .  .  (03) 
To  hold  otherwise  might  not  improbably  result  in  rendering  the  re- 
servation of  miiu's  and  minerals  wholly  useless.  Percolation  of  water 
into  mines  to  some  extent  is  an  absolute  necessary  incident  of  mining. 
And  if  tin*  grant  of  the  surface  carries  with  it  a  right  to  be  protected 
from  any  loss  of  surface  water  by  this  percolation,  the  owner  of  the 
surface  would  hold  the  owner  of  the  mines  at  his  mercy,  for  he  would 


*  (1873)  L.  R.  5  P.  C.  49.     See  also  •  (1859)  7  H.  L.  C.  349. 

Hnrrlson  v.  Harrison,  (1883)  16  N.  *  (1865)  34  L.  J.  (N.  S.)  Eq.  411. 

S.  R.  338;  4  R.  &  G.  338.  •  (1871)  L.  R.  2  H.  L.  Sc.  App.  167. 

» (1843)  12  M.  &  W.  324. 
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be  entitled  by  injunction  to  inhibit  the  working  of  the  mines  at  all. 
It  is  not  at  variance  with  this  view  that  the  case  of  Whitehead  v. 
Parks "  was  decided,  because  in  that  case  there  was  a  lease  and  a  dis- 
tinct grant  of  the  injured  springs,  eo  nomine,  and  the  injury  was  the 
act  of  one  who  claimed  under  the  lessor,  so  that  the  question  resolved 
itself  into  the  meaning  and  construction  of  the  words  used  in  the 
lease,  and  did  not  depend  on  the  rights  to  be  assigned  by  the  law  to 
persons  standing  in  certain  relations  of  title  to  one  another."  ^^ 

Petroleum  Oil  and  Natural  Gas.  The  like  law  would  also 
hold  of  petroleum  oil  and  natural  gas,  which  have  been  aptly 
referred  to  by  a  Pennsylvania  Judge  ^^  as  "  minerals  ferae  naturae.'' 
The  owner  of  land  may  sink  a  well  thereon  and  draw  therefrom  all 
the  oil  and  gas  that  will  naturally  flow  therefrom,  although  in  so 
doing  he  may  draw  oil  or  gas  from  beneath  his  neighbor's  land.^^ 

Abstraction.  In  Dickinson  v.  The  Grand  Junction  Canal  Co.^ 
it  was  decided  that  the  company  were  liable  to  a  mill  owner,  not  only 
for  the  abstraction  of  water  which  formed  part  of  the  stream  which 
the  plaintiff  was  entitled  to  use  for  working  his  mills,  but  also  for  the 
abstraction  of  water  which  never  did  form  part  of  the  stream,  but  was 
prevented  from  doing  so  in  its  natural  course  by  the  excavation  of  a 
well  by  the  company,  whether  the  water  was  part  of  an  underground 
water-course  or  percolated  through  the  strata,  on  the  ground  that 
the  plaintiff  was  entitled  to  the  benefit  of  the  stream  in  its  natural 
course,  and  that  he  was  deprived  of  part  of  that  benefit  when  the 
natural  supply  of  the  stream  was  taken  away. 

Where  water  has  been  continuously  abstracted  from  a  river,  for 
the  purposes  of  a  canal,  so  as  to  prevent  the  river  from  overflowing, 
for  more  than  forty  years,  a  lower  riparian  owner  does  not  acquire 


"  (1858)  2  H.  &  N.  870. 

"*See  Grand  Junction  Canal  Co. 
v.  Shugar,  (1871)  L.  R.  6  Ch.  App. 
483;  New  River  Co.  v.  Johnson, 
(1860)  2  E.  &  E.  436;  see  as  to  sup- 
port from  subterranean  water, 
Elliot  v.  The  N.  E.  R.  Co.,  (1863) 
10  H.  L.  C.  333;  Popplewell  v.  Hod- 
kinson,  (1869)  L.  R.  4  Ex.  248. 

"  Justice  Mitchell  in  Westmore- 
land Natural  Gas  Co.  v.  De  Witt, 
(1890)  130  Pa.  235. 

'-The  following  American  deci- 
sions as  to  gas  and  oil  may  be  re- 
ferred   to:     Funk    v.     Haldiman, 

15  — M 


(1866)  53  Pa.  229;  Dark  v.  Johns- 
ton, (1867)  55  Pa.  164;  Stoughton's 
Appeal,  (1878)  88  Pa.  198;  Acheson 
V.  Stevenson,  (1891)  146  Pa.  239; 
Hague  V.  Wheeler,  (1893)  157  Pa. 
324;  Shepherd  v.  McCalumb  Oil 
Co.,  (1885)  38  Hon.  N.  Y.  37;  Hughes 
V.  United  Pipe  Lines,  (1890)  119 
N.  Y.  423;  Petroleum  Co.  v.  West 
Virgina.  Transportation  Co.,  (1886) 
28  West  Virginia,  210;  William- 
son V.  Jones,  (1894)  39  West  Vir- 
ginia, 231;  Brown  v.  Spilman, 
(1895)  155  U.  S.  A.  665. 
'  (1852)  7  Exch.  282. 
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any  right  to  have  the  abstraction  continued  so  as  to  prevent  the  water 
overflowing  liis  hindti.^* 

Fouling.  Wood  V.  Waud  ~  shows  that  rii)arian  owners  liave  a 
right  to  the  purity  of  the  water  which  Hows  through  or  by  their  land, 
and  the  pollution  of  the  stream  may  be  restrained  by  injunction.  The 
fact  that  the  stream  is  fouled  by  others  is  no  answer  to  an  action 
to  restrain  fouling  by  the  defendant.^  Nor  is  it  any  answer  to  say 
that  the  defendant's  trade  is  a  lawful  trade,  carried  on  for  purposes 
necessary  or  useful  to  the  community.* 

IJallard  v.  Toudinson,^  decided  that  while  Acton  v.  Blundell* 
and  C'hasemore  v.  Kichards '  had  declared  the  right  of  a  land-owner 
to  remove  underground  water  from  his  own  land,  when  that  water 
did  not  How  in  any  visible  defined  channel,  yet  that  prima  facie,  no 
one  has  the  right  to  foul  water  which  another  has  the  riglit  to  get. 

In  Young  v.  Bankier  Distillery  Co.,^  the  House  of  Lords  refused 
to  follow  the  Pennsylvania  doctrine  laid  down  in  Pennsylvania  Coal 
Co.  v.  Sanderson,"  in  regard  to  the  right  to  foul  water. 

In  Tipping  v.  Eckersley,^''  an  injunction  was  granted  restraining 
tlie  defendant  from  heating  water  which  the  jdaintiff  was  entitled  to 
u.>e  under  a  lease  from  the  defendant. 


"  Mason  v.  Shrewsbury,  (1871)  L. 
R.  6  Q.  B.  578;  see  also  Dudden  v. 
Guardians  of  Chitton  Union,  (1857) 
1  H.  &  N.  627. 

-  Supra. 

"Crossloy  v.  Lightowler,  (1867) 
L.  R.  2  Ch.  478. 

*  Stockport    Waterworks    Co.   v. 
P<»tter.  (1861)  7  H.  &  N.  168;  Pen- 
nington v.  Brinsop  Coal  Co.,  (1877) 
5  Ch.  Div.  769. 

(188.^1)  29  Ch.  Div.  115;  see 
also  Hodgklnson  v.  Ennor,  (1863)  4 
B.  &  S.  229. 

"(1843)  12  M.  &  W.  324. 

'(1859)  7  H.  L.  C.  349. 

' (1893)  A.  C.  691. 

M1886)  56  Am.  Rep.  89;  113  Pa. 
126.  where  all  the  Amorican  and 
English  cas«>8  on  the  subject  are 
collected,  and  where  the  Supreme 


Court  of  Pennsylvania  decided  that 
one  operating  a  coal  mine  in  the 
ordinary  and  usual  manner  may, 
upon  his  own  lands,  drain  or  pump 
the  water,  which  percolates  into  his 
mine,  into  a  stream  which  forms 
the  natural  drainage  of  the  basin 
in  which  the  mine  is  situate,  al- 
though the  quantity  of  water  may 
thereby  be  Increased  and  Ita 
quality  so  affected  as  to  render  It 
totally  unfit  for  domestic  purposes 
by  the  lower  riparian  owners,  and 
that  the  rights  of  such  owners 
must  ex  ucc€ftt<ltatc,  give  way  to 
the  InteresU  of  the  community,  in 
order  to  permit  the  development  of 
the  natural  resources  of  the  country 
and  to  make  possible  the  prosecu- 
tion of  the  lawful  business  of  min- 
ing coal. 

'M1855)  2  K.  .&  J.  264. 
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The  use  for  mining  purposes,  involving  fouling  of  the  water  of 
a  river  flowing  to  a  settled  farming  district  where  it  may  be  required 
for  domestic  purposes  is  not  an  "  ordinary  use."  ^^ 

Where  a  mine  owner  can  not  exercise  a  right  to  discharge  water 
and  debris  from  a  gold  mining  claim  without  trespassing  on  his  neigh- 
bor's land,  he  is  bound  to  refrain  from  exercising  that  right,  and 
may  be  held  liable/-  although  he  is  only  one  of  a  number  of  persons 
whose  united  acts  are  doing  the  injury.^' 

The  Crown  is  not  entitled  for  mining  purposes  to  foul  streams 
to  the  detriment  of  the  holders  of  land  under  Crown  grant.^* 

Neighbors.    In  Baird  v.  Williamson,^  it  was  held  that  the  owner 
of  a  mine  at  a  higher  level  than  an  adjoining  mine  has  a  right  to  work 
the  whole  of  his  mine  in  the  usual  and  proper  manner  for  the  purpose 
of  getting  out  the  minerals  in  any  part  of  his  mine;  and  he  is  not 
liable  for  any  water  which  flows  by  gravitation  into  such  adjoining 
mine  from  work  so  conducted.     But  he  has  no  right  by  pumping  or 
otherwise  to  be  an  active  agent  in  sending  water  from  his  mine  into 
the  adjoining  mine.     In  giving  judgment,  Erie,  C.J.,  said  at  page 
391,  "  The  defendants,  as  occupiers  of  the  higher  mine,  have  no  right 
to  be  active  agents  in  sending  water  into  the  lower  mine.    The  plain- 
tiffs, as  occupiers  of  the  lower  mine,  are  subject  to  no  servitude  of 
receiving  water    conducted  by  man  from    the  higher    mine.     Each 
mine-owner  has  all  rights  of  property  in  his  mine,  and  among  them, 
the  right  to  get  all  minerals  therefrom,  provided  he  works  with  skill 
and  in  the  usual  manner.     And  if,  while  the  occupier  of  a  higher 
mine  exercises  that   right,  nature    causes  water  to  flow  to  a  lower 
mine,  he  is  not  responsible  for  this  operation  of  nature.  If  the  owner 
of  the  lower  mine  intends  to  guard  against  this  operation  he  must 
leave  a  barrier  at  the  upper  part  of  his  mine,  to  bay  back  the  water  of 
his  higher  neighbour.  The  law  Imposing  these  regulations  for  the  en- 
joyment of  somewhat  conflicting    interests    does  not  authorize  the 
occupier  of  the  higher  mine  to  interfere  with  the  gravitation  of  the 
water,  so  as  to  make  it  more  injurious  to  the  lower  mine  or  advan- 
tageous to  himself.    This  appears  to  us  to  be  the  law.    For  authority. 


"  Mclndoe   v.   The  Jutland   Flat  proved   and    followed    in   Mclndoe 
(Waipori)  Gold  Mining  Co.,  (1892)  v.  The  Jutland  Plat,  etc.  (supra). 
12  N.   Z.   L.  R.  226;  see  Miner  v.  ^^  Qn  the  principle  of  Crossley  v. 
Gilmour,  (1858)    12    Moo.    P.  C.  C.  Lightowler,  (1S67)  L.  R.  2  Ch.  478. 
131,  156;  Omerod  v.  The  Todrcor-  "McMillan    v.    The    Great    Ex- 
den  Joint   Stock   Mill    Co.,    (1883)  tended  Sluicing  Co.,  (1886)  4  N.  Z. 
52  L.  J.  Q.  B.  445,  450;  Barton  v.  L-  R-  S.  C.  377. 
Howe,  (1875)  3  N.  Z.  C.  A.  5,  ap-  "Barton  v.  Howe  {.wprn). 


(1863)  15  C.  B.  N.  S.  376. 
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we  refer  both  to  Smith  v.  Kendrick  (infra),  and  also  to  the  question 
left  to  the  jury  in  Acton  v.  Blundell."  ^ 

This  statement  of  the  law  was  adopted  by  Lord  Watson  in 
Young  V.  Hankier  Distillery  Co.^ 

In  Jiradford  v.  Pickles,*  Chasemore  v.  Kichards '  was  followed. 
Lord  Wiitson  said  at  page  598:  "  No  use  of  property,  which  would 
be  legal  if  due  to  a  proper  motive,  can  become  illegal  because  it  is 
promi)t(d  l)y  a  motive  which  is  improper  or  even  malicious,"  and 
Lord  Macnagliten  at  page  GOl:  "It  is  the  act,  not  the  motive  for 
tiie  act,  that  must  be  regarded.  If  the  act,  apart  from  the  motive, 
gives  rise  merely  to  damage  without  legal  injury,  the  motive,  how- 
ever reprehensible  it  may  be,  will  not  supply  that  element." 

User  of  Mines.  '*  AVater  is  a  sort  of  common  enemy,  against 
which  each  man  must  defend  himself."  ® 

In  delivering  the  judgment  of  the  House  of  Lords  in  Rylands 
V.  Fletcher,^  Lord   Cairns,  L.C.,  says  at   page   338:    "The   owners 
or  occupiers  of  the    close  on  which    the    reservoir  was  constructed 
might    lawfully  have  used  that  close  for  any  purpose  for  which  it 
might  in  the  course  of  the  enjoyment  of  land  be  used;  and  if,  in 
what  I  may  term  the  natural  user  of  that  land,  there  had  been  any 
accumulation  of  water,  either  on  the  surface  or  underground,  and  if, 
by  the  o])eration  of  the  laws  of  nature,  that  accumulation  of  water 
b.nd  pa.-sed  off  into  the  close  occupied  by  the  i)laintifT,  tlie  plaintiff 
could  not  liave  complained  that  that  result  had  taken  place.     If  he 
lifid  <lesired  to  guard  himself  against  it,  it  would  have  lain  upon  him 
to  have  done  so,  by  leaving,  or  by  interposing,  some  l)arricr  between 
liis  cloi-e  and  the  close  of  the  defendants  in  order  to  have  prevented 
that  operation  of  the  laws  of  nature.     As  an  illustration  of  that  prin- 
ci})le,  I  may  refer  to  a  case  which  was  cited  in  the  argument  before 
your  Lordships,  the  case  of  Smith  v.  Kenrick,  in  the  Court  of  Com- 
mon IMoas.^     On  the  other  hand,  if  the  defendants,  not  stopping  at 
the  natural  use  of  their  close,  had  desired  to  use  it  for  any  purpose 
wliich  I  may  term  a  non-natural  use,  for  the  purpose  of  introducing 
into  tho  (loFc  that  which  in  its  natural  condition  was  not  in  or  upon 
it,  for  tlio  purpose  of  introducing  water  either  above  or  below  ground 


'(1843)  12  M.  &  W.  324.  Tenterden;  Neild   v.   L.   &  N.   W., 

•(1893)  App.  Cns.  697.  (1874)  L.  R.  10  Ex.  4;  Whalley  v. 

*(189.^.)  A.  C.  nS7.  Lanca.shire  &  Y.   R.  Co.,  (1884)  13 

"(1859)  7  H.  L.  C.  349.  q.  r.  d.  131. 

"  Smith  v.  Kenrlok.  (1849)  7  C.  R,  t  (jg(58)  j^    r    g  „    L.  330. 

ppf  Crpswrll.  J..  .f.O'J.  quoting  Lord  » (1849)  7  C.  B.  515 
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in  quantities  and  in  a  manner  not  the  result  of  any  work  or  operation 
on  or  under  the  land;  and  if  in  consequence  of  their  doing  so,  or  m 
CJnsequence  of  any  imperfection  in  the  mode  of  their  doing  so,  the 
water  came  to  escape  and  to  pass  off  into  the  close  of  the  plaintiff, 
then  it  appears  to  me  that  that  which  the  defendants  were  doing 
they  were  doing  at  their  own  peril;  and,  if  in  the  course  of  their 
doing  it,  the  evil  arose  to  which  I  have  referred,  the  evil,  namely, 
of  the  escape  of  the  water  and  its  passing  away  to  the  close  of  the 
plaintiff,  and  injuring  the  plaintiff,  then  for  the  consequence  of  that, 
in  my  opinion,  the  defendants  would  be  liable." 

"  The  same  result  is  arrived  at  on  the  principles  referred  to  by 
Mr.  Justice  Blackburn  in  his  judgment,  in  the  Court  of  Exchequer 
Chamber,  where  he  states  the  opinion  of  that  Court  as  to  the  law  in 
these  words:  '  We  think  that  the  true  rule  of  law  is,  that  the  person 
who,  for  his  own  purposes,  brings  on  his  land  and  collects  and  keeps 
til  ere  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at 
his  peril;  and  if  he  does  not  do  so,  is  prima  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence  of  its  escape.  He  can 
excuse  himself  by  showing  that  the  escape  was  owing  to  the  plain- 
tiff's default;  or,  perhaps,  that  the  escape  was  the  consequence  of 
vis  major,  or  the  act  of  God;  but  as  nothing  of  this  sort  exists  here, 
it  is  unnecessary  to  inquire  what  excuse  would  be  sufficient.' " 

These  principles  are  well  illustrated  by  the  case  of  Wilson  v. 
Waddell.®  There  the  defendant  worked  a  coal  seam  carrying  away 
the  whole  of  it.  The  result  was  that  the  surface  sank  into  pits  and 
cracked  into  open  fissures  through  which  the  rainfall  flowed  freely 
into  the  defendant's  workings  and  (the  coal  in  those  workings  hav- 
ing been  removed)  thence  into  the  plaintiff's  mine.  It  was  decided 
that  the  defendant  was  not  liable  and  that  there  was  no  servitude  on 
the  owner  of  the  upper  mines  for  the  benefit  of  the  owner  of  the 
mines  on  the  dip  to  preserve  either  the  surface  or  the  subjacent 
minerals  as  water  tight  as  the  undisturbed  state  of  the  strata. 

In  Fletcher  v.  Smith,^^  Wilson  v.  Waddell  ^  is  referred  to  as  hav- 
ing decided  that  the  defendant  would  not  be  liable  as  for  a  wrongful 
act  for  cracking  and  laying  open  the  soil  above  his  mine  so  as  to  let 
the  rain  water  flow  into  the  defendant's  mine  and  thence  into  the 
plaintiff's  mine. 

It  would  be  damnum  ahsqtie  injuria  for  which  no  action  will  lie. 

In  Xichols  v.  Marsland,^^  the  Court  of  Appeal  held  that  one  who 

stores  water  on  his  own  land  and  uses  all  reasonable  care  to  keep  it 

"  (1876)  2  App.  Cas.  95.  '  (1876)  2  App.  Cas.  95. 

'"  (1S77)  2  App.  Cas.  786.  "  (1876)  L.  R.  2  Ex.  Div.  1. 
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safely  there,  is  not  liable  for  damage  effected  by  an  escape  of  the 
water,  if  the  escape  be  caused  ))y  rj**'  major,  thus  deciding  the  ques- 
tion of  law  left  undecided  in  Hylands  v.  Fletcher.  Mellish,  L.J., 
states*-  tlic  principle  to  be  tliat  wlien  the  law  creates  a  duty  and  the 
party  is  disal)led  from  performing  it  without  any  default  of  his  own 
by  the  Act  of  God  or  the  king's  enemies,  the  law  will  excuse  him;  but 
when  a  i)arty  l)y  his  own  contract  creates  a  duty,  he  is  bound  to  make 
it  good  notwitlistanding  any  accident  by  inevitable  necessity.^^ 

The  Ontario  Mines  xVct  ^*  enacts  that  every  mine  shall  be  pro- 
vided with  pro])er  and  sufficient  machinery  and  appliances  for  keep- 
ing such  mine  free  from  water,  the  accumulation  or  ilowing  of  which 
miglit  injuriously  affect  any  other  mine. 

Diversion.  In  Metcher  v.  Smith  -  the  defendant  who  was 
there  lield  liable  had  diverted  a  natural  water-coui*se  which  ran  across 
and  over  his  mine,  and  the  diverted  water-course  had  been  so  ineffici- 
ently constructed  that  on  the  occasion  of  certain  heavy  falls  of  rain, 
which  the  jury  found  to  be  exceptional,  the  water  flowed  over  the  top  of 
the  artificial  bank  of  the  diverted  water-course,  carried  away  part  of 
that  i.auk,  and  thus  released  poured  down  in  large  quantities  through 
the  fissures  and  holes  in  the  surface  and  flooded  the  ])laintifT's  mine. 
In  ('romi)ton  v.  Lea,'  Hall,  V.-C,  overruled  a  demurrer  to  a 
I'>ill  which  averred  that  a  mine  which  the  defendant  threatened  to 
work  could  not  be  worked  without  letting  in  a  river  and  flooding 
the  defendant's  mine,  and  through  that  the  plaintiff's  mine. 

A  reservation  in  a  Government  grant  of  land  of  a  right  to  make 
watercourses  over  it  for  the  use  and  benefit  of  the  public,  has  been 
held  to  include  a  right  to  divert  water  from  streams  in  the  lands  so 
granted  and  to  use  the  water  so  diverted."''^ 

Percolation.  In  Ilurdman  v.  North  E.  Ky.  Co.,*  Cotton,  L.J., 
l)oints  out  that  excavating  and  raising  the  minerals  is  considered  the 
natural  use  of  mineral  land,  and  that  the  mine  owner  is  exempt  from 
liability  for  water  which  in  consecpience  of  his  works  flows  by  gravita- 


"  At  p.  4. 

"  As  to  what  constitutes  an  act 
of  God  in  the  legal  Hense,  see  the 
judgment  of  Bramwell,  B.,  in  the 
Court  bvlow.  (1875)  L.  R.  10  Ex. 
258;  Nugent  v.  Smith.  (1875)  1  C. 
P.  D.  34;  and  the  judgment  of  Fry, 
J.,  in  Nltro-Phoaphate  Co.  v.  St. 
Katherine  Dock  Co..  (1878)  9  Ch. 
Div.  515,  whose  view  was  assent- 


ed to  by  Lord  Coleridge,  C.J.,  in 
Dixon  V.  Metropolitan  Board  of 
Works,  (1881)  7  Q.  B.  D.  421. 

"  R.  S.  O.  (1897)  c.  36,  s.  69,  8.-8. 
10.    See  Chap.  XIV.  iftfrn. 

'  (1877)  2  App.  Cas.  786. 

•(1874)  19  Eq.  115. 

»'  Remfry  v.  Surveyor-General 
of  Natal,  (1896)  A.  C.  558. 

M1S78)  3  C.  P.  D.  174. 
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tion  into  an  adjoining  mine,  if  his  works  are  carried  on  with  skill  and 
in  the  usual  manner. 

As  observed  by  Lord  ITatherley,  L.C.,''  "  The  natural  percolation 
of  water  from  one  mine  to  another  is  not  a  matter  as  to  which  the 
owner  of  the  lower  mine  has  any  right  of  complaint  against  the 
owner  of  the  other  mine. 

"  The  owner  of  the  upper  mine  has  a  right  to  work  it  just  as 
he  likes,  and  his  neighbour  below  can  not  complain  unless  he  finds 
that  the  water  has  been  turned  into  his  mine  by  a  channel  or  arti- 
ficial arrangement." 

In  West  Cumberland  Iron  &  Steel  Co.  v.  Kenyon,*  the  facts 
were  that,  the  defendants,  the  owners  of  a  mining  property  sunk  a 
shaft  by  which  they  tapped  the  water  which  had  formerly  found  its 
way  into  certain  old  workings  on  their  own  ground,  and  it  thence 
percolated  into  the  plaintiff's  mine.  The  defendants  then  made  a 
bore  hole  at  the  bottom  of  the  shaft.  It  was  admitted  that  the  mak- 
ing it  was  not  in  due  course  of  mining,  but  only  for  the  purpose  of 
getting  rid  of  the  Avater.  The  effect  of  the  bore  hole  was 
to  let  off  the  water  into  the  above  mentioned  old  workings  on 
the  defendants'  ground,  whence  it  percolated  into  the  plaintiff's 
works  in  the  same  way  as  it  would  have  done  if  neither  shaft  nor 
bore  hole  had  ever  been  made. 

It  was  held,  reversing  the  decision  of  Fry,  J.,  that  the  defen- 
dants had  not  by  making  the  shaft  so  appropriated  the  water  as  to 
lay  themselves  imder  an  obligation  to  keep  it  from  going  into  the 
plainfff's  land,  and  that  as  the  effect  of  the  defendants'  operations 
was  not  to  throw  upon  the  plaintiff's  lands  any  burden  which  it  had 
not  borne  before  the  plaintiff's  case  failed.^ 

In  Turner  v.  Mirfield,^^  the  defendant  was  restrained  by  a  per- 
petual injunction  from  allowing  noxious  and  offensive  refuse  water 
to  flow  from  his  manufactory  into  an  old  pit,  from  which  it  perco- 
lated into  the  plaintiff's  colliery. 


» In  Phillips  V.  Homfray,  (1871)  L.  Jegon  v.  Vivian,  (1871)  L.  R.  6  Ch. 

R.  6  Ch.  781.  Ap.    742,    at    759;    see    Snow    v. 

« (1879)  L  R.  U  Chy.  D.  782.  Whitehead,  (1884)  27  Ch.  Div.  588. 

'See  also  Lomax  v.  Stott,  (1870)  A  case    of    the    percolation    into 

39  L.  J.  N.  S.  Ch.  834;  Plant  v.  Stott,  plaintiff's  cellar,  of  water  allowed 

(1869)  21  L.  T.  N.  S.  106;  Clegg  v.  to  collect  in  the  defendants  cellar. 

Dearden,  (1848)  12  Q.  B.  576;  Crow-  n  ^ggs)  34  Beav.  390. 
ther  v.  Elwell,  (1838)  4  M.  &  W.  71; 
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Railways.  In  Bagnall  v.  London  &  N.  W.  Ry.  Co.,«  the 
railway  conij)any  were  held  liable  where  they  cut  and  re- 
moved upwards  of  twenty  feet  in  thickness  of  the  surface 
soil  over  the  plaintiff's  mine,  and  along  their  line  to  a  lower 
district  of  country  where  a  brook  flowed.  Water,  part  of 
which  would  have  escaped  but  for  a  bridge  built  by  the  railway 
company,  flowed  down  the  railway,  and  in  consequence  of  the  high 
ground  between  the  brook  and  the  surface  over  the  mine  being  re- 
moved by  the  defendants,  reached  that  spot,  and  together  with  the 
water  falliug  there  and  the  springs  arising  in  the  cutting,  penetrated 
into  the  plaintitT's  mine  for  want  of  efficient  drains. 

This  was  affirmed  in  the  Exchequer  Chamber,®  where  it  was 
held  that  the  conjoint  effect  of  the  making  of  the  defendants'  cut- 
ting and  of  their  neglect  to  keep  their  drains  in  order  had  been  that 
large  quantities  of  water  which  but  for  the  cutting  would  not  have 
come  near  the  plaintiff's  mine,  and  but  for  the  defective  state  of  the 
drains  would  have  passed  away,  poured  down  into  the  mine,  and  that 
the  claim  was  not  one  which  could  have  been  enforced  under  the  com- 
jicnsation  clauses  of  the  Eailway  Clauses  Compensation  Act,  1845. 

Canals.  As  to  the  rights  and  liabilities  as  between  the  owners 
of  a  canal  constructed  under  an  Act  of  Parliament  and  the  owners  of 
tlie  subjacent  mines,  see  Dunn  v.  Birmingham  Canal  Co.^'* 

In  tliat  case  it  was  shown  that  water  escaped  from  the  canal  and 
flooded  plaintiff's  mine  for  which  the  defendant's  were  held  liable. 

Damage.  As  to  the  liability  of  a  mine  owner  who  wrongfully 
works  l)t'y()iid  his  boundary  into  his  neighbour's  mine  not  only  for  the 
minerals  so  abstracted,  but  also  for  damages  which  result  to  the  neigh- 
l>oring  mine  from  water  let  in  in  consequence  of  such  wrongful 
working,  see  Clcgg  v.  Dearden.* 

In  Attorney-General  v.  Tomline,^  the  owner  of  the  foreshore 
was  enjoined  from  removing  the  shingle  therefrom  so  as  to  expose 
the  i)laintiff's  adjoining  land  to  the  inroads  of  the  sea. 

Iirctt,  L.J.,  ])ointed  out  at  p.  65,  that  while  Hudson  v.  Tabor,* 
was  binding  authority  that  defendant  was  not  bound  to  keep  the 
Kca  out,  yet  he  must  not  do  an  act  which  will  let  the  sea  in. 

Easements.  The  right  to  the  use  of  water  rests  on  clear  and 
settled   ])rineij)les.     Kvery  proprietor  who  claims  a  right  either  to 


*  (1861)  7  H.  &  N.  423;  as  to  di-  "» (1872)  L.  R.  8  Q.  B.  42. 

version    see    Arthur   v.    G.    T.    R.,  '  (1848)  12  Q.  B.  576. 

(1895)  22  A.  R.  89.  » (1880)  14  Ch.  Div.  58. 

»  (1862)  1  H.  &  C.  544.  •  (1877)  2  Q.  B.  D.  290. 
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throw  the  water  hack  above,  or  to  diminish  the  quantity  of  water 
which  is  to  descend  below  must,  in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years,  which  term  of  twenty  years  is  now  adopted  as  affording  con- 
clusive presumption  of  a  grant.^^ 

The  right  of  diverting  water  ^^  so  as  to  diminish  the  flow  lower 
down  the  stream,  or  of  throwing  back  water  on  the  lands  of  an  upper 
riparian  proprietor,  or  of  pumping  water  from  a  mine  and  discharg- 
ing it  upon  the  land  of  another,^^  or  of  polluting  water,^*  may,  ac- 
cording to  law,  be  created  by  grant,^'^  or  by  long  continued  enjoy- 
ment, from  which  the  existence  of  a  former  grant  may  be  reasonably 
presumed,^^  or  by  the  action  of  the  Legislature.^^ 


^'  Per  Sir  John  Leach  in  Wright 
v.  Howard,  (1823)  1  Sim.  &  St. 
203;  see  R.  S.  O.  (1897)  c.  133,  ss. 
34-42;  McLaren  v.  Cook,  (1847)  3 
U.  C.  R.  299;  see  Jones  v.  Fisher, 
(1890)  17  S.  C.  R.  515. 

"yls  to  Ontario  see  "The  Mines 
Act,"  R.  S.   O.   (1897)  c.  36,  s.   50, 
s.-s.  3;  "An  Act  for  protecting  the 
public  interest  in  Rivers,  Streams 
and  Creeks,"  76.  chapter  142;  "An 
A2t  respecting  Water  Privileges," 
Ih.  chapter  141,  as  amended  by  61 
Vict.    (1898)    c.    8;    "The    Ditches 
and   Watercourses   Act,"   R.    S.   O. 
(1897)  c.  285,  and  R.  S.  0.  (1897)  c. 
138,  s.  26,  s.-s.  3;  s.  28.    As  to  Quebec 
see    Civil    Code,   Article    503,    as 
amended  by  R.  S.  P.  Q.   (1888)  p. 
573;  see    also    lb.    p.     801.    As  to 
British  Columbia   see  "  The  Water 
Clauses  Consolidation  Act,"  R.  S. 
B.     C.     (1897)     c.     190;     see    also 
Hartley  v.  Carson,  (1888)  20  S.  C. 
R.  634;  see  C.  P.  R.  v.  McBryan, 
(1896)   5  B.   C.   R.  187.    As   to   The 
Xorth-Wcst  Territories  see  56  Vict. 
(1892)  (D)  c.  15,  s.  7,  .as  to  grants 
of    water    powers    and    privileges; 
54-55  Vict.  (/))  (1892)  c.  24,  s.  14,  as 
to  the    pollution   of   water;   "  The 
North-West  Irrigration  Act,"  57-58 
Vict.   (1894)  c.  30,  as  amended  By 
58-59  Vict.  (1895)  c.  33.     For  regu- 
lations made  29th  April,  1895,  un- 
der the  principal  Act,  ride  Statutes 
of  Canada,   (1895)    p.   xlvii.    As  to 
diversion     by    a    railway    company 
see  Arthur  v.  G.  T.  R.  Co.  (1895)  22 
A.  R.  89. 


=•8  Wright  V.  Williams,  (1836)  1 
M.  &  W.  77. 

^*  Crossley  v.  Lightowler,  (1867) 
L.  R.  2  Ch.  478;  Wright  v.  Wil- 
liams (supra). 

^^  Wright  V.  Howard,  (1823)  1 
Sim.  &  St.  203.  As  to  implied  grants 
of  casements,  see  Hall  v.  Lund, 
(1863)  1  H.  &  C.  676;  Broomfield 
V.  Williams,  (1897)  1  Ch.  602,  611; 
Ewart  V.  Cochrane,  (1861)  4  Macq. 
Sc.  Ap.  117;  Israel  v.  Leith,  (1890) 
20  O.  R.  361;  where  the  effect  of 
the  Ontario  Registry  Act  was  con- 
sidered. 

As  to  whether  on  the  severance 
of  a  tenement  by  the  owner,  he 
can  claim  (as  against  his  grantee) 
an  easement  by  implied  reserva- 
tion, see  Suffield  v.  Brown,  (1863) 
4  De  G.  J.  &  S.  185,  a  case  of  a 
non-apparent  and  discontinuous 
easement;  Crossley  v.  Lightowler, 
(1867)  L.  R.  2  Ch.  478.  and  Wheel- 
don  V.  Burrows,  (1879)  12  Ch.  Div. 
31,  a  case  of  a  continuous  and  ap- 
parent easement. 

In  Attrill  v.  Piatt,  (1883)  10  S. 
C.  R.  425,  Strong,  J.,  refers  to 
Wheeldon  v.  Burrows  as  having 
settled  the  law,  as  proceeding  on 
the  principle,  that  a  grantor  can 
not  derogate  from  his  own  grant. 

■'"'  R.  S.  O.  (1897)  c.  133. 
'■Mason    v.    Shrewsbury,    (1871) 
L.  R.  6  Q.  B.  587;  see  note  32,  p. 
232. 
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In  order  that  an  easement  may  be  acquired  by  prescription,  the 
user  must  be  continuous,  uninterrupted  and  as  of  right.'* 

Private  easements  can  not  l>e  acquired  by  prescription  in  respect 
of  public  navigable  waters  to  the  detriment  of  the  rights  of  the 
public.="» 

The  j)n)vi>i<)ns  of  the  English  Prescription  Act  "  as  to  watcr- 
foursi's,  and  the  use  of  water,  are  substantially  reproduced  in  On- 
tario.'^ 

Tpon  the  same  principles  as  have  already  been  sufficiently  divS- 
cussed  in  dealing  with  the  law  of  support,*  the  prima  facie  rights  and 
liabilities  in  respect  to  water  may  be  varied  by  agreement  between 
the  ])arties  concerned.'*^ 

Air.  The  right  to  ventilate  one  mine  through  the  property  of  an- 
otlier,  referred  to  as  an  air  leave,  is  a  valuable  privilege. 

Tn  Powell  V.  Aiken,"  access  was  ordered  to  be  given  to  the  plain- 
tifTs  to  an  air  course  to  enable  them  to  ])lock  it  up,  the  air  course 
having  been  made  by  the  mortgagor  of  the  defendant  without  the 
knowledge  or  consent  of  the  plaintiffs. 

An  injunction  was  also  granted  restraining  the  defendants 
from  usng  the  air  course. 

Tn  .legon  v.  \'ivian,*'  the  lessees  of  A  colliery  obtained  a  lease  of 
the  n  colliery  adjoining.  The  lessors  were  also  the  owners  of  the  C 
colliery,  during  the  continuance  of  the  lease  the  defendants  lawfully 
cut  drifts  and  ways  in  the  demised  mine  B,  so  that  water  and  air 
jiassed,  and  after  the  determination  of  the  lease  Continued  to  pa«JS 
from  the  A  colliery  through  the  B  colliery  into  the  C  colliery. 

It  was  held  that  while  the  i)laintifrs  might  build  a  wall  as  a  bar- 
ii(T  so  as  to  dei»rive  the  defendants  of  all  benefit  from  the  passage 
of  air  Mid  water,  the  defendants  were  not  bound  to  build  any  such 
barrier,  and  that  the  ])laintiffs  had  no  right  to  recover  for  water- 
leave  or  nir-leave,' 

The  rights  as  to  air,  are  analogous  to  those  in  respect  of  imder- 
gnund   water. 


•*Holllns  V.  Vcrney,  (1884)  13  Q. 
B.  D.  301;  Malcolm  v.  Hunter, 
(1884)  6  O.  R.  102.  per  Boyd,  C. 

"^  London  and  Canadian  I>oan  Co. 
v.  Warln.  (lS8fi)  14  S.  C.  R.  232. 

'^2  and  3  W.  IV.  c.  71,  cited  In 
Chittys  Statutes.  Vol.  V.,  p.  399,  as 
"  Ix>rd  Tenterden's  Act,  1832." 

■  R.  S.  O.  (1897)  c.  133. 


*  Chap.  IX.,  sfiprn. 

*'  See  such  cases  as  White- 
head V.  Parks,  (1868)  2  H.  &  N.  870; 
Northam  v.  Hurley,  (1853)  1  E.  & 
B.  665. 

"  (1858)  4  K.  &  J.  357. 

"  (1871)  L.  R.  6  Ch.  742. 

'  In  Phillips  V.  Homfray,  (1871) 
L.  R.  6  Ch.  781. 
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In  Webb  v.  Bird,®  the  Exchequer  Chamber  decided  that  a  grant 
of  a  right  to  the  free  and  uninterrupted  passage  of  tlie  currents  of 
M'ind  and  air  to  the  plaintiff's  wind-mill  could  not  be  presumed  from 
an  uninterrupted  user  for  twenty  years. 

In  Bass  v.  Gregory,^^  the  plaintiff  claimed  to  be  entitled,  as  of 
light,  to  have  the  cellar  of  his  public  house  ventilated  by  means  of 
a  hole  or  shaft  cut  therefrom  through  the  rock  into  an  old  well  in 
the  defendant's  yard.  The  cellar  had  been  so  ventilated  for  forty 
years  at  least  without  interruption  with  the  knowledge  of  the  occu- 
piers of  the  yard. 

It  was  held  that  a  lost  grant  ought  to  be  presumed,  and  that  the 
plaintiff's  right  as  claimed  was  a  right  recognized  by  law  which  the 
Couit  would  protect  by  injunction,  and  for  violation  of  which  dam- 
ages would  be  given. 

In  Gale  v.  Abbott,^  and  Dent  v.  Auction  Mart  Co.,2  injunctions 
were  granted  to  remove  and  prevent  impediments  to  ventilation."^ 


« (1863)  13   C.  B.   N.   S.   841;  fol-  (1865)  11  H.  L.  C.  642,  an  action  for 

lowed  in  Harris  v.  De  Pinna,  (1886)  damages     for     injuries     resulting 

33    Ch.     Div.    262;    The    City    of  from  noxious  vapours  from  Copper 

London      Brewery     Co.     v.    Ten-  Smelting  Works, 
nant,  (1873)  T,.  R.  9  Ch.  221;  Hall  ^^  (1890)  25  Q.  B.  D.  481. 

v.  Lichfield  Brewery  Co.  (1880)  49  ^  (1862)  8  Jur.  N.  S.  ^87. 

L.  J.  Ch.  655;  Bryant  v.  Lefevere  *  (1866)  L.  R.  2  Eq.  238. 

(1879)  4  C.  P.  D.  172;  Bamford  v.  'The  respective  Statutory  provi- 

Turnley,   (1862)  3  B.  &   S.   66;  St.  sions  as  to  ventilation  of  mines  are 

Helen's  Smelting  Co.  v.  Tipping,  printed  infra;  see  index. 


CHAPTEK  XI. 


MINERALS  UNDER  RAILWAYS  AND  HIGHWAYS. 
A. — Railways, 

While  a  railway  company  may  acquire  mines/  yet  it  may  not 
work  them  as  a  part  of  its  regular  operations.^ 

In  Ontario.  "  The  Railway  Act  of  Ontario  "  ^  contains  eight 
sections  (21  to  28  inclusive),  dealing  with  mines  and  minerals.* 

Ul .  The  company  shall  not  be  entitled  to  any  mines  of  iron,  slate 
or  otiier  minerals  under  any  land  purchased  by  them,  except  only 
such  jnirts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away,  or 
used  in  the  construction  of  the  works,  unless  the  same  shall  have  been 
expressly  i)urchased;  and  all  such  mines,  excepting  as  aforesaid,  shall 
be  deemed  to  be  excepted  out  of  the  conveyance  of  such  lands,  unless 
they  shall  have  ])een  expressly  named  therein  and  conveyed  thereby.* 


'  Erringtoa  v.  Met.  R.  Co., 
(1882)  19  Ch.  D.  559. 

=  Ekcl.  Comrs.  v.  N.  E.  R.  Co., 
(1877)  4  Ch.  D.  845,  855,  856; 
Dixon  V.  Caledonian  Co.,  (1880)  5 
A.  C,  833;  Glasgow  v.  Farie,  (1888) 
13    A.    C.    G97. 

'  R.  S.  O.  (1897)  c.  207. 

*  R.  S.  O.  (1887)  c.  170,  s.  21. 

The  group  of  sections  from  77 
to  85,  inclusive  of  the  English 
Railway  Clauses  Consolidation 
Act,  1845,  are  referred  to  by 
Esher.  M.R.,  in  Gerard  &  London 
&  N.  W.  Ry.  Co..  (1895)  11  T.  L.  R. 
170.  as  a  complete  code  of  the 
law  determining  the  mutual 
rights  of    the    company  and    the 


land-owner  in  respect  of  mines 
and  minerals  in  certain  instances. 
The  statute  has  created  a 
specific  law  for  such  matters  by 
which  alone  the  rights  of  the  com- 
pany and  the  mine  owner  are  re- 
gulated. After  the  decision  in 
Jenkins  v.  Central  Ontario  Ry. 
Co.,  (1883)  4  O.  R.  593,  where  It 
was  held  that  the  Railway  Co. 
could  not  be  restrained  from  ex- 
propriating under  R.  S.  O.  (1877) 
c.  165,  a  valuable  mine  of  mag- 
netic iron  ore  as  a  site  for  their 
station,  all  these  sections  of  the 
English  Act,  except  section  82, 
were  substantially  Introduced  into 
Ontario  by  47  Vict.  c.  30,  and  are 
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22.  If  the  owner,  lessee,  or  occupier  of  any  mines  or  minerals 
lying  under  the  railway  or  any  of  the  works  connected  therewith  or 
within  the  prescribed  distance,  or,  where  no  distance  is  prescribed, 
forty  yards  therefrom,  be  desirous  of  working  the  same,  such  owner, 


now  embodied  in  ss.  21  to  28,  in- 
clusive of  the  Railway  Act  of 
Ontario,  R.  S.  O.  (1897)  c.  207. 

The  effect  of  the  corresponding 
fasciculus  of  clauses  in  the  Eng- 
lish code  was  held  in  G.  W.  R. 
V.  Bennett,  (1867)  L.  R.  2  E.  &  I. 
App.  27,  to  be  that  a  railway  com- 
pany purchasing  under  that 
statute  does  not  become  entitled 
to  the  mines  under  the  land. 

By  the  effect  of  the  77th,  78th 
and  79th  sections  of  the  Railway 
Clauses  Consolidation  Act,  1845,  a 
railway  company  on  purchasing, 
under  that  statute,  land  for  the 
purposes  of  the  railway  does  not 
become  entitled  to  the  mines  un- 
der the  land.  The  owner  may 
work  them,  after  notice  duly 
given;  and  if  after  such  notice 
the  company,  though  desiring  to 
prevent  the  working,  does  not 
give  compensation  fcr  Iha 
minerals,  the  owner  may  work 
them  up  to  and  under  the  railway, 
working  them  in  a  proper  man- 
ner and  according  to  the  usual 
manner  of  working  such  mines  in 
the  district.  The  company  can- 
not under  this  statutory  purchase 
claim  the  benefit  of  the  right  of 
an  ordinary  purchaser  of  the  sur- 
face to  subjacent  and  adjacent 
support. 

In  giving  judgment  Lord  West- 
bury  said,  at  p.  41:  "  Then  what 
relation  remains  between  the  rail- 
way company  and  the  mine 
owner?  It  is  defined  by  the 
statute.  Although  the  mines  in 
solido   are   without    any   exception 


reserved  to  the  mine  owner,  he  is 
not  at  liberty  to  win  them  or  to 
proceed  to  get  them  without 
notice  to  the  railway  company. 
That  notice  expires  after  a  month. 
During  that  month  the  railway 
company  is  under  an  obligation  to 
ascertain  whether  it  may  be  re- 
quisite for  the  support  of  the  rail- 
way to  purchase  any  of  the  sub- 
jacent minerals.  If  the  company 
should  not  think  it  requisite  the 
mine  owner  is  left  under  no 
other  obligation  than  that  he  is 
to  win  the  mines  in  a  proper  man- 
ner; and  if  there  is  a  custom  of 
the  country  it  must  be  done 
according  to  that  custom;  and  the 
railway  company  is  armed  with 
authority  to  inspect  the  working 
from  time  to  time,  in  order  to 
ascertain  whether  any  damage 
is  likely  to  ensue,  or  whether  any 
proceeding  of  the  mine  owner  is 
inconsistent  with  the  ordinary 
beneficial  manner  of  winning  the 
minerals.  The  relation  therefore 
between  the  railway  company  and 
the  mine  owner  is  one  so  clearly 
defined,  so  useful  to  the  railway 
company,  and  at  the  same  time 
so  fair  .and  just  to  the  mine  owner, 
that  one  is  astonished  that  any 
argument  could  have  been  raised 
upon  the  ordinary  implication 
applic.a,ble  to  a  grant  which  is  so 
entirely  excluded  by  the  express 
enactment  of  the  statute,  and  also 
by  the  accompanying  provisions 
that  define,  beyond  the  possibility 
of  mistake,  the  true  relation 
which,    after   the    land    has   been 
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lessee  or  otcii])ier,  sliall  give  to  the  eompanv  notice  in  writing  of  his 
intention  so  to  do  thirty  (kys  before  the  commencement  of  working, 
and  ni>(>n  the  receipt  of  tlie  notice  it  shall  be  lawful  for  the  com- 
])any  to  cause  tlie  mines  to  l)e  inspected  by  any  person  ap})ointed  by 
them  for  tlie  i)urp()se,  and  if  the  company  show  to  the  satisfaction 
of  tlie  Commissioner  of  Public  Works  that  the  working  of  the  mines 
or  minerals  is  likely  to  damage  the  works  of  the  railway,  and  if  the 
c<)mi)any  be  willing  to  make  compensation  for  the  mines  or  any  part 
thereof  to  the  owner,  lessee  or  occupier  thereof,  then  he  shall  not 
work  or  get  the  same;  and  if  the  company  and  the  owner,  lessee 
or  occupier  do  not  agree  as  to  the  amount  of  the  compensation  the 
same  shall  be  settled  as  in  other  cases  of  disputed  compensation 
under  this  Act.^ 


conveyed  to  the  railway  company, 
continues  to  exist  between  the 
company  and  the  mine  owner." 

In  Holliday  v.  Wakefield,  (1891) 
A.  C.  81,  the  House  of  Lords  com- 
pared Xhv  provisions  of  sections 
77  to  85  of  Railway  Clauses  Con- 
solidation Act  (1845)  and  the 
corresponding  sections  of  the 
Waterworks  Clauses  Act,  (1847) 
10  &  11  V.  (Imp.)  c.  17. 

Knowh'S  V.  Lancashire  &  Y.  Ry. 
Co.,  (1889)  14  App.  Cas.  248. 

See  also  the  Chamber  Colliery 
Co.  V.  The  Company  Proprietors 
of  the  Rochdale  Canal,  (1895)  Ap. 
Cas.  564. 

New  Moss  Colliery  Co.  v.  Man- 
rhPster  S.  &  L.  Ry.  Co.,  (1897)  1 
Cn.  52-.. 

Cromford  Canal  Co.  v.  Cutts, 
(1S48)  r,  Railway  Caees.  442. 

Dunn  V.  Birmingham  Canal 
Co..  (1S72)   L.  R.  8  Q.  B.  42. 

Dudley  Canal  Co.  v.  Grazebrook. 
(IS.-^O)  1   B.  and  Ad.  59. 

Midland  Ry.  Co.  v.  Haunch- 
wnod.  (1882)  20. Ch.  D.  552. 

Glasgow  V.  Farip.  (1888)  13  Ap. 
Cas.   657. 


Midland  Ry.  Co.  v.  Robinson, 
(1889)  15  Ap.  Cas.  19. 

G.  W.  R.  Co.  V.  Cefor  Cribbwen 
B.  Co.,  (1894)  2  Ch.  157;  A.  G.  v. 
Conduit  C.  Co..  (1895)  1  Q.  B.  301; 
Chamber  C.  Co.  v.  Rochdale, 
(1894)  2  Q.  B.  632;  (1895)  W.  N.  122 
(2);  (1895)  A.  C.  564;  Queen  v.  L. 
&  N.  W.  Co..  (1894)  2  Q.  B.  512. 

"  Coal,"  one  of  the  minerals 
mentioned  in  the  English  Act,  Is 
omitted  in  the  Ontario  Act. 

As  to  meaning  of  terms 
"  mines "  and  "  minerals,"  see 
chapter  2,  ante. 

^Section  22;  R.  S.  O.  (1887)  c. 
170,  8.  22. 

Re  Neath  &  Brecon  Ry.  Co., 
(1876)  2  Ch.  D.  201. 

Bagnall  v.  Umdon  &  N.  W.  Ry. 
Co..  (1861)  7  H.  &  N.  423. 

Under  section  78  of  the  English 
Act,  the  company  Is  mado  the 
judge  of  what  Is  likely  to  damage 
the  works  of  the  railway. 

In  Smith  V.  Directors  Great 
Western  Railway  Co..  (1877)  3  Ap. 
Cas.  165,  H.  L..  Ix)rd  Cairns.  L.C., 
said,  at  p.  179:  "It  appears  to  me 
that     what     Is    Intended    by    the 
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33.   If  before  the  expiration  of  such  thirty  days  the  company  do 

not  state  their  willingness  to  treat  with  the  owner,  lessee,  or  occupier 
for  the  payment  of  the  compensation,  it  shall  be  lawful  for  him  to 
work  the  said  mines  or  any  part  thereof  for  which  the  company 
liave  not  agreed  to  pay  compensation,  so  that  the  same  be  done  in  a 
manner  proper  and  necessary  for  the  beneficial  working  thereof, 
and  according  to  the  usual  manner  of  working  such  mines  in  the 
district  where  the  same- are  situate,  and  if  any  damage  or  obstruc- 
tion be  occasioned  to  the  railway  or  works  by  improper  working  of 
the  mines,  the  same  shall  be  forthwith  repaired  or  removed,  as  the 
case  may  require,  and  the  damage  made  good  by  the  owner,  lessee, 
or  occupier  of  the  mines  or  minerals,  and  at  his  own  expense;  and  if 
the  repair  or  removal  be  not  forthwith  done,  or  if  the  company 
think  fit  without  waiting  for  the  same  to  be  done  by  the  owner, 
lessee,  or  occupier,  it  shall  be  lawful  for  the  company  to  execute  the 


Legislature  with  regard  to  mines 
under  a  railway  is  this:  The  rail- 
way company  is  to  be  under  no 
obligation  to  compensate  any 
person  until  there  is  some  one 
who  has  a  right  to  work  and  who 
is  prepared  to  work  the  mines. 
When  that  person  gives  the 
notice  of  his  intention  to  work 
the  mines,  the  directors  are  to 
come  to  an  agreement  or  settle- 
ment with  that  person  according 
to  what  his  rights  may  be."  See 
Dixon  V.  Caledon,  etc.,  Ry.  Co., 
(1879)  5  A.  C.  820. 

In  Queen  v.  McCurdy,  (1891)  2 
Ex.  Ct.  R.  311,  a  case  under  the 
Expropriation  Act,  R.  S.  C.  c.  39, 
s.  6,  Burbidge,  J.,  decided  that 
the  claimant  was  not  obliged  to 
prove  by  costly  tests  or  experi- 
ments the  mineral  contents  of  his 
land,  and  that  the  compensation 
must  be  determined  from  the  in- 
dications and  probabilities  dis- 
closed by  the  evidence. 

Brown      v.      Commissioner     for 


Railways,  (1890)  15  Ap.  Cas.  240,  a 
decision  of  the  Privy  Council  re- 
versing the  Supreme  Court  of 
New  South   Wales. 

As  to  the  division  of  the 
compensation  for  minerals  be- 
tween successive  tenants  for  life 
and  remainderman,  see  In  re 
Barrington  Gamlen  v.  Lyon,  (1886) 
33  Ch.  D.  523,  and  Re  Robinson's 
Settlement  Trusts,  (1891)  3  Ch.  129. 

In  Ruabon  Brick  and  Terra 
Cotta  Co.  V.  G.  W.  Ry.  Co.,  (1893) 
1  Ch.  427,  the  Court  of  Appeal 
held  that  section  79  of  the  Eng- 
lish Act  gave  the  power  to  the 
mineral  owner  to  disturb  in  order 
to  get  at  minerals  which  are 
worked  from  the  surface,  if  that 
is  the  usual  and  ordinary  way  of 
working  them  in  the  district. 

Lindley,  L.J.,  pointed  out  that 
this  involved  the  consequence 
that  the  mineral  owner  might 
derogate  from  his  own  gnmt,  and 
that  the  result  might  be  the 
destruction  of  the  railway. 
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same  and  recover  from  the  owner,  lessee,  or  occupier  the  expense 
occasioned  therehy  l)y  action' in  any  Court  of  competent  jurisdiction.* 

24.  If  tlie  working  of  such  mines  under  the  railway  or  works  or 
within  the  above  mentioned  distance  therefrom,  be  prevented  as 
aforesaitl  by  reason  of  ap})rehendcHl  injury  to  the  railway,  it  shall  be 
lawful  for  tlie  respective  owners,  lessees,  and  occupiers  of  such  mines, 
whose  mines  shall  extend  so  as  to  lie  on  both  sides  of  the  railway, 
to  cut  and  make  such  and  so < many  airways^  headways,  gateways,  or 
water  levels  through  the  mines,  measures,  or  strata,  the  working 
whereof  is  so  })revented,  as  may  be  requisite  to  enable  them  to 
ventilate,  drain  and  work  their  said  mines,  but  no  such  airway, 
headway,  gateway,  or  water  level  shall  be  cut  or  made  without  first 
l»r(»cuiin,i,'  the  consent  in  writing  of  the  Commissioner  of  Public 
Works  of  tlie  Province,  nor  shall  the  same  be  cut  or  made  upon  any 
part  of  the  railway  or  works,  or  so  as  to  injure  the  same,  or  to  impede 
the  j>assage  thereon.'* 

2»5.  The  comj)any  shall,  from  time  to  time,  i)ay  to  the  owner, 
lessee,  or  occu})ier  of  any  such  mines  extending  so  as  to  lie  on  both 
sides  of  tlie  railway  all  such  additional  expenses  and  losses  incurred 
by  tiie  owner,  lessee  or  occupier  by  reason  of  the  severance  of  the  lands 
lying  over  such  mines  by  the  railway,  or  of  the  continuous  working 
of  such  mines  being  interrupted  as  aforesaid,  or  by  reason  of  the 
same  being  worked  in  such  manner  and  under  such  restrictions  as 
not  to  prejudice  or  injure  the  railway,  and  for  any  minerals  not  pur- 
clia.'^ed  by  tlie  company,  which  cannot  be  obtained  by  reason  of 
making  and  maintaining  the  railway,  and  if  any  dispute  or  question 
arises  between  the  company  and  such  owner,  lessee,  or  occupier  as 
aforesaid,  touching  the  amount  of  such  losses  or  expen.ses,  the  same 
shall  be  S'ttled  bv  arbitration  under  this  Act.'' 


^S.'ctlon  23;  R.  S.  O.  (1887)  c. 
170.   H.   23. 

Midland  Ry.  Co.  v.  Miles,  (1885) 
(18fi7)    L.   R.  4   Eq.  19. 

Pountney  v.  Clayton,  (1883)  11 
Q.  n.  D.   820. 

Sec  Mlldand  Ry.  Co.  v.  Miles, 
(1886)  33  Ch.   D.   r,32. 

Dudley  Canal  Njivlgatlon  Co.  v. 
Grazebrook.  (1830)  1    B.  &  A.  59. 

Attornoy-Cenerjil  v.  Conduit 
ColliPry  Co.,  (1895)  1  Q.  B.  801. 


*  Section  24;  R.  S.  O.  (1887)  c. 
170.  8.  24. 

See  Midland  Ry.  Co.  v.  Miles, 
(1886)  33  Ch.  D.  632. 

Section  80  of  the  English  Act 
does  not  require  any  such  consent. 

•Section  25;  R.  S.  O.  (1887)  c. 
170,  8.   25. 

Whltohouse  v.  The  Wolver- 
hampton Ry.  Co.,  (1869)  L.  R.  5 
Exch.  6. 

Midland  Ry.  Co.  v.  Miles,  (1885) 
30  Ch.  D.  634. 
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20.  For  better  ascertaining  whether  any  such  mines  are  being 
worked,  or  have  been  worked,  so  as  to  damage  the  railway  or  works, 
it  shall  be  lawful  for  the  company,  after  giving  twenty-four  hours* 
notice  in  writing  to  enter  upon  any  lands  through  or  near  which 
the  railway  passes  wherein  any  such  mines  are  being  worked,  or  are 
so  supposed  to  be,  and  to  enter  into  and  return  from  any  such  mines 
or  the  works  connected  therewith;  and  for  that  purpose  it  shall  be 
lawful  for  them  to  make  use  of  any  apparatus  or  machinery  belong- 
ing to  the  owner,  lessee,  or  occupier  of  such  mines,  and  to  use  all 
necessary  means  for  discovering  the  distance  from  the  railway  to 
the  parts  of  such  mines  which  are  being  worked,  or  about  so  to  be.* 

2*7.  If  the  owner,  lessee,  or  occupier  of  any  such  mine  refuses  to 
allow  any  person  appointed  by  the  company  for  that  purpose  to  enter 
into  and  inspect  any  such  mines  or  works  in  manner  aforesaid,  every 
person  so  offending  shall,  for  every  such  refusal,  forfeit  to  the  com- 
pany a  sum  not  exceeding  $100.'^ 

2S.  If  it  appear  that  any  such  mines  have  been  worked  contrary 
to  the  provisions  of  the  preceding  seven  sections, the  company  may,  if 
they  think  fit,  give  notice  to  the  owner,  lessee,  or  occupier  thereof 
to  construct  such  works  and  to  adopt  such  means  as  may  be  neces- 
sary or  proper  for  making  safe  the  railway  and  preventing  injury 
thereto;  and  if,  after  such  notice,  such  owner,  lessee,  or  occupier 
does  not  forthwith  proceed  to  construct  the  works  necessary  for 
making  safe  the  railway,  the  company  may  themselves  construct 
such  works  and  recover  the  expenses  thereof  from  the  owner,  lessee, 
or  occupier  by  action  in  any  Court  of  competent  jurisdiction.* 

Quebec.  Articles  5125  to  5223  of  the  Revised  Statutes  of  Que- 
bec, 1888,  make  no  special  provision  as  to  mines  under  railways. 

In  construing  an  agreement  by  which  lands  are  conveyed  by  a 
private  owner  to  a  railway  company  for  the  construction  of  their  road, 
the  mining  rights  will  not  be  presumed  to  be  reserved  from  the  fact 
that  the  company  cannot  work  a  mine.  Although  the  company  can- 
not work  mines,  this  not  being  within  its  statutory  powers,  it  can 
acquire  them  and  alienate  them." 

New  Brunswick.  "  The  New  Brunswick  Railway  Act,"  ^" 
makes  no  special  provision  as  to  mines  under  railways. 


"Section  26;  R.    S.    O.   (1887)  c.  ^Section   28;   R.   S.    O.    (1887)   c. 

170,  s.  26.  170,  s.  28. 

'Section  27;   R.    S.   O.    (1887)   c.  » Turriff  v.  Quebec  Central,  (1893) 

170,  s.  27.  R.  J.  Q.  2  Q.  B.  559. 


54  Vict.  (1891)  c.  18. 
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2  j2  BRITISH  COLUMBIA 


Nova  Scotia.  "  The  Xova  Scotia  Kaihvay  Act,"  »  defines  land 
as  incUulincr  all  real  estate,  messuages,  lands,  tenements  and  heredita- 
ments of  any  tenure,  and  makes  no  special  provision  as  to  mines  or 
minerals. 

British  Coliunbia.  Sections  21  to  28,  inclusive,  of  "  The 
Hritish  ('()hnnl)ia  Railway  Act,"  "^  are  substantially  reproduced 
from  sections  21  to  28  of  tlie  Kail  way  Act  of  Ontario,  printed  in  full 
supra.  The  Minister  mentioned  in  sections  22  and  24  being,  in 
Britisli  Columbia,  the  Chief  Commissioner  of  Lands  and  Works,  and 
section  2(1  of  the  Hritisli  Columbia  Act  provides  that  reasonable  com- 
pensation be  given  to  the  mine  owners  for  any  detention  or  damage 
which  may  be  caused  by  the  examination  thereby  permitted. 

Canada,  Under  "  The  Railway  Act  of  Canada,"  '**  no  company 
shall,  without  the  authority  of  the  Railway  Committee,  locate  the 
line  of  its  proposed  railway  or  of  any  branch  thereof,  so  as  to  obstruct 
or  interfere  with  or  injuriously  affect  the  working  of,  or  the  access 
or  adit  to  any  mine  then  open  or  for  opening,  which  preparations 
are  at  the  time  of  such  location  being  lawfully  and  openly  made. 

I>y  section  2,  s.-s.  {a),  the  expression  "company"  is  defined 
to  mean  a  railway  company,  and  includes  any  person  having  authority 
to  construct  or  operate  a  railway.^ 


B. — Highways. 

In  Ontario  "  The  Municipal  Act  "  "  defines  the  jiowers  of  county 
mihI  townshi])  councils  in  relation  to  roads,  as  follows: 

The  corjioration  of  any  township  or  county  wherever  miner- 
als are  fonnd,  may  sell  or  lease,  by  jmblic  auction  or  otherwise,  the 
right  to  take  minerals  found  ujion  or  under  any  roads  over  which  the 
town-liij)  or  connty  has  jurisdiction,  if  considered  expedient  so  to  do.* 


"C.  53  of  R.  S.  N.  S..  5th  series.  (1866)  1  L.  R.  C.   P.  564;  Elliot  v. 

"  R.  S.   n.  C.    (1897)    c.  163.    ss.  N.  E.  Ry.  Co.,   (1863)  10  H.  L.  C. 

21-28.  333:  Ix)nflon  &   N.  W.   Ry.  Co.  v. 

'^'1   Virt.  (Dom.)  c.  29.  s.  119.  Evans.  (1893)  1  Ch.  16. 

'  .\s   to   latpral    support   of   rail-  "  R.  S.  O.  (1897)  c.  223  (Div.  IV.). 

ways,    see     Smith     v.    Thnckerah.  Mb.,  s.  657,  s.-s.  1. 
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Xo  such  sale  or  lease  shall  take  place  until  after  due  no- 
tice of  the  intended  by-law  has  been  posted  up  in  six  of  the  most 
public  places  in  the  immediate  neighbourhood  of  such  road  for 
at  least  one  month  previous  to  the  time  fixed  for  considering  the 
by-law.^ 

The  deed  of  conveyance  or  lease  to  the  purchaser  or  lessee 
under  the  by-law,  shall  contain  a  proviso  protecting  the  road  for 
public  travel,  and  preventing  any  uses  of  the  granted  rights  which 
would  interfere  with  the  public  travel.* 

In  Ontario  Natural  Gas  Co.  v.  Gosfield,^  natural  gas  was  held 
to  be  a  mineral  within  the  meaning  of  this  section. 


lb.,  s.-s.  2.  '  (1891)  18  A.  R.  625. 

lb.,  s.-s.  3. 


CHAPTER    XII. 


TAXATION. 

In  Ontario,  tho  law  regarding  the  taxation  of  mines  and 
luincnils  is  contained  in  "The  Assessment  Act,"  ^  as  follows: 

**  Land,"  "real  ])roperty/'  and  "real  estate,"  respectively,  shall 
include  all  buildings  or  other  things  erected  upon  or  atTixed  to  the 
land,  and  all  machinery  or  other  things,  so  fixed  to  any  huilding  as 
to  form  in  law  i)art  of  the  realty,  and  all  trees  or  underwood  grow- 
ing upon  the  land,  and  land  covered  with  water,  and  all  mines, 
minerals,  quarries  and  fossils  in  and  under  the  same,  except  mines 
belonging  to   Her  ^lajesty.- 

Property  Liable  to  Taxation.  All  municipal,  local  or  direct 
taxes  or  rates,  shall,  where  no  other  express  provision  has  been  made 
in  this  rcs|)ect,  be  levied  equally  upon  the  whole  ratable  ])roperty, 
real  and  jjcrsonal,  of  the  municipality  or  other  locality,  according 
to  the  assessed  value  of  such  property,  and  not  upon  any  one  or  more 
kinds  of  })roj)erty  in  })articular,  or  in  different  proportions.' 

All  proj)erty  in  this  Province  shall  be  liable  to  taxation,  sub- 
ject to  the  e\enij)tions  mentioned  in  the  Act.* 

Mineral  Lands.  Except  in  the  case  of  mineral  lands  here- 
inafter |»rovi(l('(I  for,  real  and  personal  property  shall  be  estimated  nt 
their  (a>h  value,  as  they  would  be  appraised  in  payment  of  a  just 
debt  from  a  solvent  debtor.'"' 

In  estimating  the  value  of  mineral  lands,  such  lands  and 
the  buildings  thereon  shall  he  valued  and  estimated  at  the  value 
of  other  lands  in  the  neighbourhood  for  agricultural  purposes,  but 


•  R.  S.  O..  1897.  c.  224.  Assumnce  Co.,  (1890)  19  O.  R.  453. 

'Soctlon  2,  sub-section  9.  *  Section  7. 

Mb.,  s.  6:     As  to  personal   pro-  ''Section  28,  s.-s.   (1). 
porty.  see  Kingston  v,  Canada  Life 
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the  income  derived  from  any  mine  or  mineral  work  shall  be  subject 
to  taxation  in  the  same  manner  as  other  incomes  under  this  Act.* 

The  meaning  of  the  word  "  income  "  was  considered  by  the  Privy 
Council  in  Lawless  v.  Sullivan,®  an  appeal  from  the  Supreme  Court 
of  Canada,  affirming  a  judgment  of  the  Supreme  Court  of  New 
Brunswick  upon  a  special  case  under  a  New  Brunswick  Act,"^  where- 
by a  tax  was  made  leviable  upon  "  income."  The  judgment  of  their 
Lordships  was  delivered  by  Sir  Montague  E.  Smith,  who  said  :  ^° 
"  The  Courts  in  Canada  have  in  effect  decided  that  '  income '  means 
all  the  items  of  profit  on  the  transaction  of  a  business  during  the 
fiscal  year,  without  regard  to  any  losses  arising  from  the  same  business 
during  that  year.  Their  Lordships  cannot  think  that  this  is  a  sound 
or  reasonable  construction  of  the  enactment.  ...  It  must  al- 
ways be  borne  in  mind  that  the  tax  is  imposed  on  the  income  received 
during  the  fiscal  year,  and  what,  therefore,  has  to  be  ascertained  for 
the  purpose  of  assessment  is  the  income  for  an  entire  year.  .  .  . 
The  intention  of  the  Legislature  should  be  very  clearly  shown  to 
justify  an  interpretation  of  the  word  ^  income,'  which  would  require 
that,  in  the  account  for  the  year,  the  items  of  profit  only  should  be 
included,  and  the  losses  excluded,  although,  but  for  the  operations 
which  occasioned  the  losses,  the  apparent  profits  could  not  have  been 
made  .  .  .  Their  Lordships  have  come  to  the  conclusion,  upon 
consideration  of  the  Act  in  question,  that  there  is  nothing  in  the 
enactment  imposing  the  tax,  nor  in  the  context,  which  should  induce 
them  to  construe  the  word  ^  income,'  when  applied  to  the  income  of  a 
commercial  business  for  a  year,  otherwise  than  in  its  natural  and 
commonly  accepted  sense,  as  the  balance  of  gain  over  loss,  and  conse- 
quently they  are  of  opinion  that  where  no  such  gain  has  been  made 
in  the  fiscal  year,  there  is  no  income  or  fund  which  is  capable  of 
being  assessed."  ^ 

In  The  Corporation  of  the  City  of  Kingston  v.  The  Canada  Life 
Assurance  Co.,2  Boyd,  C,  in  delivering  the  judgment  of  the  Chan- 
cery Division,  referring  to  Lawless  v.  Sullivan,^  said:  ^    "  The  judg- 


«S.  28,  s.-s.  (2).  Southampton,  (1870)  L.  R.  4  H.  L. 

M1881)  6  App.  Cas.  373.  472,    484;    Gilbertson   v.  Ferguson, 

"  31  Vict.  c.  36,  s.  4.  (1879)  5  Ex.  D.  57. 

^'  At  p.  378.  '  (1890)  19  O.  R.  453. 

^  See  Forder  v.  Handyside,  (1876)  "  Supra. 

1  Ex.  D.   233;   The  Queen  v.  The  *At  p.  458. 
Commissioners     of     the     Port     of 
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nient,  then,  is  definitely  and  conclusively  upon  this  point,  that  *  in- 
come/ as  conunercially  used,  means  the  l)alance  of  gain  over  loss  in 
the  iiscal  year  or  other  period  of  computation."  ^ 

In  computin«f  the  '*  Imlance  of  gain  over  loss"  and  for  that 
purpose  arriving  at  tlie  working  expenses,  there  is  not  much  room 
for  dis[)ute  as  to  the  repairs  and  renewals  of  the  fixed  jdant  and 
huildings.  hut  there  are  otlier  expenditures  more  dilHcult  to  decide. 
There  ap|)ears  to  he  no  rea.son  why  insurance,  for  instance,  should 
apply  only  to  the  risks  of  ordinary  accidents  hy  fire.  There  are 
beyond  tliese  tiie  risks  of  exj)losion  and  flooding.  Why  should  not 
an  annual  sum  ))e  set  a.side  to  |)rovide  against  these  risks.  In  Reg. 
V.  Wells "  it  was  said  :  "  There  seems  also  no  distinction  in  principle 
hetweeu  a  sum  nunually  laid  hy  to  nuike  good,  when  it  shall  become 
necessary,  an  inevitable  loss  by  the  destructive  agency  of  time,  and 
a  fund  laid  by  for  an  indemnity  against  a  loss  by  fire,  or  storm,  or 
other  peril  insured  against." 

All  anniuil  lax  of  one  cent  per  acre  to  and  for  the  ])ul)lic  uses 
of  the  Province  of  Ontario  has  been  im])osed  ^  on  all  lands  granted, 
or  hereafter  to  be  granted  l)y  the  Crown,  situate  in  the  Territorial 
Districts  of  Algomn,  Manitoulin,  Thunder  Bay  or  Rainy  River,  and, 
in  addition, "*  a  further  tax  of  one  cent  per  acre  uj)on  all  unoccupied 
lands  embraced  in  any  school  section  formed  under  the  authority 
of  section  11  of  the  Public  School  Act."  When  any  portion  of  such 
taxes  has  been  due  for  three  years,  the  Treasurer  of  the  Province 
may  sell  the  land  for  tlie  arrears  of  taxes  then  due  thereon  with 
costs. 

In  Quebec.      Tiic  Quebec  ^lunicijial  Code  provides  "*  that  all  f 

lands  or  rrjil   estate  situated   in   a  local  municipality,  with   certain  ''^_ 

(•xce|itions,'   are  taxable  ])roperty.2  ^ 

Cn)wn  lamls  occu))ied,  Mhether  under  or  without  location 
tickets,  an'  c]r(«med  to  be  taxable  property;    but  the  muni('i))al  faxes  L 


'  See   London  Miittinl  Ins.  Co.  v.  *  By  section  2. 

City   of    London,    (1887)    15    A.    R.  '  R.  S.  O..  1897,  c.  292,  9.  24. 

636:  Rusfli'li  V.  Town  and  County  '"Art.  709. 

Bnnk.  (1888)  13  App.  Cns.  421,  429.  '  Mentioned  in  Article  712. 

"  (1867)  L.  R.  2  Q.  B.  542.  '  None  of  the  exomptiona  include 

'  By  sf?ction  1  of  R.  S.  O..  1897.  mining  property. 

c.  26. 
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for  which  they  are  liable  cannot,  in  any  case,  be  recovered  from  the 
Crown.3 

All  municipal  taxes  imposed  on  taxable  property  for  local  or 
county  purposes  must  be  fairly  apportioned  according  to  the  valua- 
tion roll  in  force,  on  all  property  subject  to  the  payment  of  such 
taxes  in  proportion  to  its  taxable  value."* 

All  municipal  taxes  are  regarded  as  privileged  debts  exempt 
from  the  formality  of  registration.^ 

Mining  rights  are  exempt  from  municipal;  taxation. 

In  making  the  valuation  of  taxable  mining  lands  in  a  munici- 
pality, in  which  there  exists  an  immovable  property,  containing  a  mine 
which  is  being  worked,  the  valuators  shall,  up  to  the  S-ith  July,  1900, 
value  such  immovable,  without  taking  into  consideration  the  in- 
creased value  arising  from  the  existence  of  such  mine  and  minerals, 
ores,  pits,  shafts,  excavations,  tunnels,  mills,  machines  and  other 
buildings,  structures  and  dependencies  used  or  to  be  used  exclusively 
for  the  working  of  such  mine.^^ 

In  New  Brunswick  real  and  personal  property  is  rated  at  its 
full  cash  value  in  the  same  manner  as  if  it  were  to  be  appraised  as 
belonging  to  the  estate  of  a  deceased  person,  subject,  however, 
in  the  case  of  personal  property,  to  a  reduction  for  indebtedness.^ 

The  municipal  council  of  any  county  in  the  Province  of  New 
Brunswick  is  authorized  and  empowered  ^  at  a  general  meeting,  or 
at  a  special  meting  to  be  called,  as  in  the  Act  provided,  to  exempt  in 
whole  or  in  part  from  taxation,  all  the  plant,  machinery,  works,  build- 
ings or  improvements  which  may  be  used  or  erected  for  or  in  connec- 
tion with  the  developing  or  operating  of  mines  or  minerals  within 
the  county,  for  such  period,  not  exceeding  twenty  years,  as  the 
council  may  determine,  and  thereupon  all  such  plant,  machinery, 
works,  buildings  and  improvements,  shall  be  so  exempt  from  taxa- 
tion for  the  period  determined  upon. 


« Art  714.  see  note   to    Article    1424,  Chnpter 

*Art.   942.  XV.,  infra. 

'Art.  946.  "Consol.  Statutes  of  N.  B.,  1877, 

"  Section  1579  of  the  Quebec  Min-  c.  100,  s.  4.    As  to  meaning  of  "  in- 

ing  Law  (infra);  see  Stevenson  v.  come"    see    Lawless    v.    Sullivan 

Wallingford,  R.  J.  Q.  6  C,  S.  183;  (supra). 


'  By  Act  of  1893,  c.  11,  s.  1. 
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In  Nova  Scotia  one-fourth,  and  no  more,  of  all  local  and  direct 
taxes  shall  be  raised  by  poll  tax,  and  the  other  three-fourths  shall 
be  levied  and  assessed  upon  the  whole  taxable  real  and  personal 
property  of  the  locality  to  be  taxed  in  proportion  to  the  assessed 
value  thereof,  and  not  upon  any  one  or  more  kinds  or  species  of  pro- 
perty in  })articular.*'  Power  is  given  the  council  of  any  munici- 
jiality  to  direct  tlie  whole  amount  of  taxes  to  be  levied  and  assessed 
upon  real  and  ))ers()nal  estate. 

In  British  Columbia  tlie  law  was  consolidated  by  "  The  As- 
sessment Act."  "^  The  term  "  mine  "  is  defined  ^  to  mean  and  include 
any  land  in  whieh  any  vein  or  lode,  or  rock  in  place,  shall  be  mined 
for  gold  or  otlier  minerals,  precious  or  base,  except  coal,  and  any 
natural  stratum  or  bed  of  earth,  gravel  or  cement  mined  for  gold  or 
other  precious  minerals;-  and  the  term  "mineral"  is  defined'  to 
mean  all  valual)le  de])osits  of  gold,  silver,  jilatinum,  iridium,  or  any 
of  the  i)latinum  group  of  metals,  mercury,  lead,  copper,  iron,  tin, 
/.ine,  nickel,  aluminum,  antimony,  arsenic,  barium,  bismuth,  boron, 
bromine,  cadmium,  chromium,  cobalt,  iodine,  magnesium,  man- 
ganese, molybdenum,  ])hosphorus,  plumbago,  potassium,  sodium, 
strontium,  sulj)liur,  or  any  combination  of  the  aforementioned 
elements  with  themselves  or  with  any  otlier  elements:  asbestos, 
emery,  mica,  and  mineral  })igments."' 

1>.  Mines  and  minerals  shall,  for  the  purposes  of  taxation,  be 
regarded  as  a  separate  class  of  property,  and  the  assessment  and 
taxation  thereof  shall  be  regulated  by  the  provisions  of  the  portion 
f)f  this  Act  included  under  the  above  heading  of  "Taxation  of 
Klines  and  ^linerals."  ^ 

10.  There  shall  be  assessed,  levied,  and  collected  from  every 
]  crson  owning,  managing,  leasing,  or  working  a  mine,  and  paid  to 
][er  Majesty,  her  heirs  and  successors,  the  sums  following,  that  is 
to  say: — 

One  per  cent,  on  the  assessed  value  of  all  ore  or  mineral-bearing 
substances  raised,  gotten,  or  gained  from  any  lands  in  the  Province, 
the  assessed  value  to  be  based  on  the  market  price  of  the  ore  or 
mineral-bearing  substances  at  the  mine,  as  determined  in  case  of  dis- 
jiute  by  snu>lter,  reduction,  or  refinery  works  or  other  satisfactory 


•  R.  S.  of  N.  S..  5th  series,  c.  58,  *  1896,  c.  46,  8.  5;  1896,  c.  34,  s.  2; 

s.   6.  1891,  c.  26.  8.  2. 

'"  R.  S.  B.  C.  (1897)  c.  179.  "  By  s.  2,  s.-s.  7. 

'  By  8.  2.  8.-8.  6  *  1896.  c.  46,  s.  5;  1896,  c.  34,  s.  2. 

» 1896,  c.  46,  8.  6. 
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returns,  as  the  case  may  be;   provided,  that  no  ore  or  mineral-bear- 
ing substances  shall  be  taxed  which  are  not  sold  or  removed  from 

the  niining  premises,^ 

11.  It  shall  be  the  duty  of  the  owner  or  manager  of  every 
mine,  whether  the  same  be  a  mineral  claim,  placer  claim,  mining 
leasehold,  or  other  mining  property,  from  which  ore,  minerals  or 
mineral-bearing  substances  are  being  raised,  gotten,  gained,  extracted 
or  produced,  at  the  date  of  the  passing  of  this  Act,  or  are  hereafter 
raised,  gotten,  gained,  extracted  or  produced,  forthwith  to  notify 
the  assessor  of  the  district  of  the  fact  that  any  such  mine  mentioned 
above  is  in  active  production,  and  from  time  to  time  to  furnish  the 
name  and  address  of  the  manager  or  person  to  whom  notices  here- 
under may  be  addressed,  and  thereafter  all  notices  required  hereby 
may  be  given  by  letter  directed  to  such  address;  and  the  assessor 
shall  forthwith,  from  information  received  therefrom,  or  from  other 
sources,  prepare  a  list  or  roll  showing  all  producing  mines  in  his 
district.^ 

12.  It  shall  be  unlawful  for  any  person  to  ship,  send,  take, 
or  carry  away,  or  permit  so  to  be  shipped,  taken,  or  carried  away 
from  the  mining  premises  wherefrom  the  same  may  have  been  raised, 
gotten  or  gained,  any  ore,  minerals,  or  mineral-bearing  substances 
raised,  gotten,  or  gained  after  *the  passing  of  this  Act,  until  the 
preceding  section  has  been  complied  with.^ 

13.  The  tax  levied  by  section  10  hereof  shall  be  due  and  pay- 
able on  the  first  day  of  each  quarter,  or  of  such  other  period  as  the 
Lieutenant-Governor  in  Council  may  by  regulation  determine,  which 
periods  may  vary  in  different  districts,  or  for  differently  situated 
or  different  classes  of  mines,  upon  the  output  of  the  preceding 
quarter  or  other  period.  The  quarter  shall  end  upon  the  last  day  of 
the  months  of  March,  June,  September  and  December  in  each  year.^*^ 

14.  The  owner  or  manager  of  every  mine  liable  to  pay  the  tax 
imposed  hereby  shall,  in  addition  to  any  other  returns  which  may 
be  required  under  the  provisions  of  this  Act,  and  amendments,  trans- 
mit within  seven  days  from  the  end  of  any  quarter  or  period,  as  the 
case  may  be,  to  the  assessor  for  the  district  in  which  the  mine  is  situ- 
ate a  return  showing  : 

(1)  The  amount  of  ore,  minerals  or  mineral-bearing  sub- 
stances shipped  or  sent  from  or  treated  on  the  mining  premises  pre- 


1896,  c.  46,  s.  8.  » 1896,  c.  46,  s.  10. 

■  1896,  c.  46.  s.  9.  -  "  1896,  c.  46,  s.  11. 
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vioiis  to  the  preeetling  (jimrter  or  period,  in  resj)eet  of  which  returns 
hail  not  theretofore  heen  received  and  reported  to  the  assessor. 

{2)  The  amount  of  ore,  minerals,  or  mineral-bearing  substances 
shipped  or  sent  from  or  treated  on  tlie  mining  premises  during  tlu- 
l)receding  (piarter  or  period." 

{;{)  The  amount  in  respect  of  which  returns  were  receive<l 
during  sut  li  i)receding  ipiarter  or  period,  with  the  value  according  to 
such  returns. 

( t)  The  amount  of  tax  payable.** 

l'>.  'i'lie  sum  payable  in  accordance  with  such  returns  shall 
l>e  paid  to  the  assessor  forthwith,  either  by  remittance  accompany- 
ing the  return,  or  jjcrsonally  at  his  office." 

M'k  In  case  the  assessor  is  not  satisfied  with  tlie  correctness 
of  I  lie  return  as  to  (piantity  or  value,  or  otherwise,  he  may  assess 
the  outjiut  for  such  sum  as  he  deems  proper,  and  enter  the  same  on 
the  roll,  and  shall,  within  ten  days  from  such  entry,  notify  the  man- 
ager or  other  |)roper  jierson  of  the  sum  at  which  the  same  is  assessed; 
such  notice  uiay  state  the  date  upon  which  any  objection  to  the 
assessment  will  he  heard  in  the  Court  of  Kevision  and  Ap])eal,  which 
date  shall  be  not  less  than  twenty-one  days  from  the  date  of  the 
notice.'" 

IT.  I'or  the  purj)ose  of  determining  the  quantity  and  value  of 
(»re.  minenils,  or  mineral-bearing  su])stances  for  which  any  person  is 
assessable,  and  either  before  the  recei])t  of  a  return  or  after  such 
receipt,  it  sludl  be  lawful  for  the  as^sessor  to  enter  upon  any  mining 
j)remises,  from  time  to  time,  for  the  i)uri)ose  of  ascertaining  the 
(quantity  of  ore,  minerals,  or  mineral-bearing  substances  raised, 
gotten,  or  gained  from  the  said  ])remises,  and  for  this  ]>ur])osc  the 
a.-sessor  nuiy  descend  all  ])its  and  shafts,  and  use  all  tackle,  ma- 
<hinery,  a|>i»li})n('es  and  things  belonging  to  the  mine  as  lie  shall 
deem  necessjiry  or  e.\i)edient,  and  he  shall  have  free  ingress  and 
fgnss  to,  out.  ji ud  over  all  buildings,  erections  and  vessels  used  in 
connection  with  the  workings;  and  he  shall  from  time  to  time  be 
jdlowed  to  tnke  from  the  said  mining  ])remises  such  sam])les  or  speci- 
mens jis  he  may  desire  for  the  ])urpose  of  deternn'ning,  by  assay  or 
otherwise,  the  v;due  of  the  ore,  minerals,  or  mineral-bearing  sul>- 
stancfs  lieing  raised,  gotten,  or  gained  therefrom; 

.\nfl  every   jierson   liable   to  pay  the  tax   imposed   hereby  shall  -pa 

k«ep  ujtoM  the  mining  premises  jirojier  books  of  account  of  the  ore. 


'Srctlon    12  (2).  "  1896,  c.  46,  8.  13. 

'  18%.  c.  46.  8.  12.  "•  1896,  c.  46,  8.  14. 


TAXATION 


251 


minerals,  or  mineral-bearing  substances  raised,  gotten,  or  gained, 
from  the  said  mining  premises,  containing  all  particulars  of  weight 
and  value,  showing  the  smelter  or  reduction  works,  or  other  returns, 
or  the  amounts  derived  from  the  sale  of  such  ore,  minerals,  or 
mineral-bearing  substances,  and  other  facts  and  circumstances  neces- 
sary or  proper  for  ascertaining  the  amount  of  the  tax  payable  here- 
under. And  no  ore,  minerals,  or  mineral-bearing  substances  raised, 
gotten  or  gained  out  of  any  mining  premises  shall  be  removed  there- 
from until  the  w^eight  and  value  thereof  shall  have  been  correctly 
ascertained  and  entered  in  said  books  of  account,  to  which  books  of 
account  and  to  the  returns  above  mentioned,  the  assessor  shall  have 
full  and  complete  access  for  the  purpose  of  examining  the  same,  and 
taking  copies  thereof  or  extracts  therefrom.^ 

18.  In  case  the  party  assessed  objects  to  the  amount  of  the 
assessment,  he  shall  be  entitled  to  have  the  objection  heard  before 
the  Court  of  Eevision  and  Appeal,  which  Court  shall  have  power 
to  sit  from  time  to  time  to  hear  and  determine  such  objections^  and 
to  deal  with  the  amount  of  such  assessment.  Notice  in  writing  of 
any  such  objections  must  be  given  by  the  person  making  the  same 
to  the  assessor  within  fourteen  days  from  the  date  of  the  assessors 
notice,  and  in  case  the  date  of  the  sittings  of  the  Court  of  Eevision 
and  Appeal  was  not  stated  in  the  assessor's  notice,  ten  days'  notice 
of  such  date  shall  be  given."^ 

19.  Nothing  herein  contained  shall  affect  the  validity  or  col- 
lection of  the  tax  imposed  by  section  163  of  the  "Mineral  Act 
(1896)."  « 

20.  The  tax  imposed  shall  constitute  a  lien  in  favour  of  the 
Crown,  not  only  upon  the  output  upon  which  the  same  is  levied, 
l)ut  also  upon  the  mine  and  mining  premises  wherefrom  the  same 
was  extracted,  and  upon  all  ore,  minerals,  or  mineral-producing  sub- 
stances extracted  therefrom  which  may  be  on  the  premises.  The 
assessor  shall  have  all  the  like  powers  for  collection  by  distress  or 
by  sale  of  the  mining  premises  as  are  conferred  by  this  Act  for  the 
recovery  of  taxes,  either  upon  real  or  personal  property,  and  such 
powers  may  be  exercised  cumulatively.** 

21.  Any  person  failing  to  transmit  the  returns  or  to  furnish 
the  information  required  by  this  Act,  shall  be  liable  to  the  same 
penalties  as  are  imposed  for  failure  to  comply  with  any  provisions 
thereof,  or  with  the  requirements  of  an  assessor.^** 

n896,  c.  46,  s.  15.  "1896,  c.  46,  s.  18. 

'  1896,  c.  46,  s.  16.  '^  1896,  c.  46,  s.  20. 

*  1896,  c.  46,  s.  17. 
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By  the  "  Speeily  Incorporation  of  Towns  Act,  1897,"*  the  taxa- 
tion of  hnul  within  the  municipality,  wliereunder  lie  mines  or 
minerals,  a  title  to  which  has  been  duly  acquired  under  the  mining 
laws  of  tlie  Province,  shall  be  governed  as  follows: — 

No  municipal  taxes  shall  be  chargoa])le  upon  minerals  contained 
in  a  miiu',  or  upon  tlie  workings  of  a  mine,  or  upon  so  much  of  the 
land  covered  by  a  mineral  claim  or  mine  as  is  used  directly  in  con- 
ned ion  with  such  workings,  or  upon  any  improvements  erected  or 
made  upon  such  lands  as  are  so  made  for  the  purpose  of  working 
the  mine,  and  which  are  put  to  such  use,  and  to  no  other  or  ex- 
traneous use.'*  AVhere  the  fee  simple  in  any  land  has  been  divested 
from  the  Crown,  either  by  a  separate  grant  of  the  surface  or  by  a 
urant  of  the  minerals  which,  by  the  law  in  force  at  the  time  of 
the  issue  thereof,  included  a  grant  of  the  surface,  the  lands 
siiall  be  taxal)le  at  their  value  as  real  estate,  except  such  portions 
as  are  occupied  by  the  workings  of  the  mine,  or  used  directly  in 
connection  with  such  workings,  or  occupied  by  improvements  made 
and  used  for  the  purpose  of  working  the  mine.^     Where  the  land — 

(1)  Is    still    vested    in    the  Crown,  but    is    included    within  a 

mineral  claim  for  which  no  Crown  grant  has  been  issued; 
or, 

(2)  lias  been  patented  under  a  Crown  grant  issued  under  the 

mining  laws; 
and  under  either  of  such  titles  the  owner  is  entitled  to  "  the  surface 
riglits,  so  long  as  he  holds  the  said  claim  or  mine  for  the  purpose 
(.f  developing  the  mineral  contained  therein,  but  no  longer,"  the 
said  lands  shall,  subject  to  clause  (d),  be  exemiit  from  municipal 
taxation.* 

Wliere  any  of  the  lands  mentioned  in  clause  (r)  are  occupied 
otherwise  than  by,  tlie  workings  of  the  mine,  or  ])ut  to  a  use  not 
directly  in  connection  witli  sucli  workings,  or  occu|)ied  otherwise 
than  by  imj)rovements  made  and  used  for  the  i)uri)ose  of  working 
the  mine,  then  so  much  of  said  lands  as  are  so  occu]>ied  and  used 
>hall  be  sid)ject  to  taxation  to  the  same  extent  as  if  the  same  were 
lield  in  fee  siuijde  by  the  occupant." 

ln(  ome  liable  to  taxation  eo  nomine^^  means  net  income.* 


B.    C.    Stats.,    1897.  s.    16;   not        B.  C,  1888,  c.  Ill,  8.  3. 

roTiHolirlated    in   R.   S.  B,   C.   1897.            '  Re    Marquis    of    Diddle,    Cope, 

"Section  15  (a).  etc.,  (1897)  5  B.  C.  R.  37;  see  Law- 

•  Section   15   (b).  less  v.  Sullivan,  (1881)  6  App.  Cas. 

'Section  15  (c).  373;     Kingston     v.     Can.ada     Life 

"Section  15  (d).  Assurance   Co.,   (1890)   19   Ont.   R. 
"  By  the  Assessment  Act,  C.  S.        453. 
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In  Manitoba.  The  Act  respecting  Municipalities  2  contains  no 

special  })roYisions  as  to  the  taxation  of  mines  or  minerals. 

In  The  Northwest  Territories  all  land  and  personal  property 
and  income  shall  be  liable  to  taxation,  except  certain  specified  ex- 
emptions.3 

All  municipal,  local  or  direct  taxes  or  rates  shall,  where  no 
express  provision  has  been  made  in  this  respect,  be  levied  upon  the 
whole  ratable  property,  real  and  personal,  of  the  municipality, 
according  to  the  assessed  value  of  such  property,  and  not  upon  any 
one  or  more  kinds  of  property  in  particular,  or  in  different  pro- 
portions.^ 

The  largest  item  in  the  municipal  taxes  is  usually  the  school 
tax. 

"  Land  "  is  declared  to  include  lands,  tenements  and  heredita- 
ments, or  all  rights  thereto  or  interest  therein,  and  would  therefore 
include  mines.^ 


'1881,  c.  3.  *Ib.,  section  84. 

'The  Municipal  Ordinance  (c.  8  <> Midland    Ry.    Co.    v.    Haunch- 

of  the  Revised  Ordinances  of  1888,  wood  B.  &  T.  Co.,  (1882)  20  Ch.  D. 

s.  85).  552,  per  Jessel,  M.R.,  568. 
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wrox(;ful  abstRxVctiox  xVnd  ckimixal  offences. 


Tlicre  is  a  distinction  between  the  possession  of  mines  and  the 
])()ssession  of  other  property.  ^  It  has  l)een  decided  tliat  there  may 
be  sufTiciont  possession  of  mines  to  enable  the  hokler  to  bring  tres- 
pass a^rainst  wrongdoers.  Many  of  the  distinctions  in  the  cases  arise 
from  the  fact  tliat  while  the  right  of  working  a  mine  is  an  incorporeal 
luTcditauK'nt  tlie  mine  is  a  corporeal  hereditament  of  which  it  is 
j'ossiblo  to  l)e  in  possession  so  as  to  acquire  a  good  title  by  virtue  of 
the  Statute  of  Limitations. 

AVhere  there  has  been  a  wrongful  abstraction  of  minerals,  the 
(piestion  whicli  most  frequently  arises  is  as  to  the  method  according 
to  wliich  tht'  damages  for  such  wrongful  abstraction  are  assessed.  In 
estimatin-i  sucli  damages,  in  all  cases,  an  allowance  is  made  for  the 
co-t  of  bringing  the  mineral  to  bank;^  but  only  in  certain  cases,  re- 
ferred to  by  Lord  Blackburn*^  as  cases  of  innocent  wrongdoing,  is  an 
allowniue  made  for  the  cost  of  severing  or  getting  the  mineral. 

'I'lie  milder  rule  was  applied  in  Hilton  v.  "Woods,*  where  Malins, 
A'.-C,  held  tliat  the  taking  of  tlie  coal  tliere  in  question  was  inad- 
\ertent,  and  in  United  ^lertliyr  Uolleries  Co.,^'  a  case  of  mistake. 
So  in  Jegon  v.  Vivian  "  and  Ashton  v.  Stock,'  where  the  defendants 
acted  \\U(\vr  a  Ixmn  fide  belief  of  title,  and  in  Wood  v.  Morewood," 
where  tlic  jury  found  that  defendant  was  not  guilty  of  fraud  or  neg- 
birrncc.  but  ;ictc(l  fairlv  and  honestlv. 


'  Low  Moor  Co.  v.  Stanley.  (1876) 
34  L.  T.  N.  S.  186.  Court  of 
Appt'al. 

'  .Joicoy  V.  Dickinson.  (1881)  45 
L.  T.  N.  S.  643.  The  cases  are  re- 
viewed by  I^rd  Macnaghten  in 
Peruvian  Guano  Co.  v.  Dreyfus 
Bros..  (1892)  A.  C.  175. 


'  In  Livingston  v.  Rnwyai^g  Coal 
Co.,  (1880)  5  App.  Cns.  p.  40. 

*  (1867)  L.  R.  4  Eq.  432. 

*  (1872)  L.  R.  15  Eq.  46. 
"  (1871)  L.  R.  6  Ch.  742. 
'  (1877)  6  Ch.  Div.  719. 

*  (1842)  3  Q.  B.  440. 
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In  Livingston  v.  Rawyards  Coal  Co.,®  A.  was  the  owner  of  a  small 
fen  of  about  an  acre  and  a  half  in  extent.  The  surface  of  the  ground 
was  occupied  by  miners'  cottages  and  underneath  was  coal.  When 
A.  purchased  the  feu,  he  was  under  the  impression  that  all  the  miner- 
als under  the  feu,  as  under  all  ground  surrounding  it,  had  been 
reserved  to  the  superior,  but  that  was  a  mistake,  for  in  the  deed 
granting  the  feu  there  was  no  reservation  of  coal.  The  superior 
gi  anted  the  whole  of  the  property  in  the  coal  in  all  the  surrounding 
land  to  R.  and  C.  They,  under  the  impression  that  they  had  the 
whole  of  the  coal,  including  the  coal  under  the  acre  and  a  half,  worked 
out  and  disposed  of  the  coal  under  A.'s  acre  and  a  half,  and  in  doing 
so  damaged  the  surface. 

A.  could  not  have  worked  the  coal  to  a  profit  himself.  There 
was  no  person  to  whom  he  could  dispose  of  it  but  to  R.  and  C,  and 
the  element  of  wilful  trespass  and  the  element  of  special  and  excep- 
tional need  of  support  to  the  surface  were  absent.  In  a  claim  by  A. 
for  (1)  the  value  of  the  coal;  (2)  a  sum  for  way-leave  and  the  advan- 
tage obtained  by  working  through  instead  of  round  the  feu,  and  (3) 
for  damages  done  to  the  houses  on  the  surface,  the  House  of  Lords 
affirmed  the  decision  of  the  Court  below  that  the  value  of  the  coal 
taken  must  be  the  value  of  the  coal  to  the  person  from  whom  it  is 
taken  at  the  time  it  is  taken,  and  that  the  best  evidence  in  the  peculiar 
circumstances  of  the  case  of  that  value  was  the  royalty  paid  by  R. 
and  C.  for  the  surrounding  coal  field.  Therefore,  A.  was  entitled  to 
the  royalty  on  the  coal  excavated,  calculated  at  that  rate,  together 
with  the  payment  of  a  sum  for  damage  done  to  the  houses  on  the 
surface. 

Lord  Hatherley  said:  ^"This  case  is  certainly  a  very  peculiar  one, 
and  without  withdrawing  from  any  of  the  principles  which  I  find  in 
the  case  of  Jegon  v.  Vivian  to  be  established  by  the  prior  authorities, 
I  think  this  case  may  be  disposed  of  in  entire  consistency  with  those 
principles.  There  is  no  doubt  that  if  a  man  furtively  and  in  bad 
faith  robs  his  neighbour  of  property,  and,  because  it  is  underground, 
improbably  not  for  some  time  detected,  the  Court  of  Equity  will  assert 
its  authority  to  punish  fraud  by  fixing  the  person  with  the  value  of 
the  whole  of  the  property  which  he  has  so  furtively  taken,  and  may 
make  no  allowance  in  respect  of  what  he  has  so  done,  etc.  .  .  . 
The  Couit  have  already  made  a  wide  distinction  between  that  which 
has  been  done  by  the  common  error  of  both  parties  and  that  which 
has  teen  done  by  fraud. 

"  (1880)  5  App.  Cas.  25.  "  At  p.  33. 
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Trotter  v.  Maclean  *  was  a  case  in  which  the  owner  of  a  mine 
commenced  to  work  from  his  own  mine  into  an  adjoining  mine  vested 
in  trustet's,  in  the  bona  fide  belief  that  he  was  about  to  obtain  from 
them  a  contract  autliorizing  him  so  to  work,  and  gave  to  one  of  the 
trustees  notice  that  he  was  about  to  commence  working. 

It  was  held  that  the  working,  though  no  contract  was  afterwards 
entered  into  and  the  trustees  had  no  power  to  nuike  one,  ought  to 
be  treated  on  the  same  footing  as  if  it  had  been  commenced  inad- 
vertently, and  in  taking  an  account  of  the  minerals  gotten  without 
authority,  the  defendant  was  allowed  the  cost  of  severing  them  as 
well  as  the  cost  of  bringing  tliem  to  bank;  but  from  the  time  that 
notice  was  given  to  tiie  defendant  that  no  contract  would  be  made 
with  him  authorizing  him  to  work,  his  working  was  treated  as  fraudu- 
lent, and  he  was  allowed  only  the  cost  of  bringing  the  minerals  to 
bank,  and  that  so  long  as  a  wrongful  working  is  to  be  treated  as  in- 
advertent, the  Statute  of  Limitations  applies,  and  the  account  will 
only  be  directed  for  six  years  from  the  issue  of  the  writ,  but  the  onus 
is  on  the  defendant  to  show  that  the  minerals  gotten  by  him  were 
gotten  before  the  six  years. 

In  IJynvi  Co.  v.  Brogden,-  a  mine  owner,  who  j)assed  his 
boundary  and  took  coal  from  his  neighbour's  mine,  was  held  liable  to 
account  for  the  value  of  the  coals  at  the  pit's  mouth  with  just  allow- 
ances for  the  cost  of  raising,  but  not  of  getting  or  severing. 

Sir  James  Bacon,  V.-C,  said:^  The  principles  upon  which  an 
account  is  directed  in  cases  like  the  present  have  been  not  unfrc- 
quently  considered  in  Courts  of  Law  as  well  as  in  Courts  of  Equit}*, 
and  are  established  by  authority.  In  Martin  v.  Porter,*  which  was 
referred  to  in  the  course  of  the  argument,  by  the  unanimous  judg- 
ment of  the  Court  of  Exchequer,  it  was  decided  that  the  coals  which 
had  been  severed  by  the  defendant  were  chattels  belonging  to  the 
plaintiff,  and  that  the  defendant  was  liable  to  pay  the  amount  of 
their  value,  without  any  allowance  for  the  expense  of  severing  them, 
such  soverence  being  a  wrongful  act  for  which  the  defendant  could 
not  claim  to  be  reimbursed.  ...  In  ^forgan  v.  Powell,*  the  de- 
fendant was  allowed  the  cost  incurred  by  him  in  bringing  the  coals 
to  the  pit's  mouth  on  the  express  ground  that  such  cost  must  have 
been  incurred  by  the  plaintiff  for  the  same  purposes. 


'  (1879)  13  Chy.  D.  574.  *  (1839)  5  M.  &  W.  351;  followed 

'  (1870)  L.  R.  11  Eq.  188.  In  Wild  v.  Holt.  (1842)  9  M.  &  W. 

*  At  p.  190.  672. 

'  (1842)  3  Q.  B.  278. 
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So  in  Phillips  v.  Homfray,«  the  defendant  was  held  hable  for  the 
value  of  minerals  gotten  or  removed,  with  just  allowances  for  carriage, 
but  none  for  getting. 

In  Taylor  v.  Mostyn,^  the  plaintiffs  were  mortgagees  in  possession 
of  a  colliery,  and  were  also  treated  by  the  Court  as  lessees  of  the  same 
colliery  under  a  lease  for  a  fixed  term  of  years  at  a  rent  and  at  a  cer- 
tain royalty  for  all  coal  gotten.  The  lease  contained  covenants  to 
leave  pillars  of  coal  to  support  the  roof,  and  not  to  work  or  remove 
the  pillars.  The  mortgagees  underlet  the  colliery,  and  gave  their  sub- 
lessees permission  to  work  and  remove  the  pillars,  which  they  did. 
It  was  held  that  in  taking  the  accounts  as  against  the  mortgagees  in 
I'Ossession,  the  mortgagees  having  allowed  their  sub-lessees  to  take 
Ihe  coal,  must  be  treated  as  having  taken  it  themselves;  and  having 
so  taken  wrongfully,  in  breach  of  the  covenants  in  the  lease,  must 
be  charged,  not  with  the  amount  of  the  royalty  reserved,  but  with 
the  full  value  of  the  coal,  subject  to  deduction  for  the  cost  of  bring- 
ing it  to  the  surface,  but  not  for  the  cost  of  severance,  and  the  fore- 
closure, which  had  been  made  absolute  before  the  appeal  was  heard, 
was  re-opened. 

Cotton,  L.J.,  said:  ^  Perhaps  I  ought  to  mention  one  case,  and 
merely  to  say  that,  in  my  opinion,  we  are  not  bound  by  it.  I  mean 
the  case  which  was  referred  to  in  the  House  of  Lords,  of  Living- 
stone V.  Eawyards  Coal  Co.'^  That  was  a  Scotch  case,  and  it  was  a 
very  peculiar  one,  because  there  the  party  claiming  damages  for  the 
wrongful  taking  of  the  minerals  was  the  owner  of  a  little  bit  of  coal, 
which  by  itself  could  never  have  been  worked,  being  situated  in  the 
midst  of  other  mines,  and  quite  surrounded  by  them,  having  no  shaft 
in  it.  Therefore  it  could  not  be  worked,  and  the  owner  was  in  this 
position,  that  if  his  neighbour  had  not  taken  it,  he  never  could  have 
got  for  that  coal,  or  for  a  license  to  work  that  coal,  more  than  the 
House  of  Lords  gave  him,  which  was  not  the  value  of  the  coal  when 
severed  from  the  mine,  but  only  the  royalty,  which  his  own  witness 
said  he  could  have  got  for  the  coal." 

Fry,  L.J.,  said:  ^®  "  It  was  a  wrongful  act  on  their  part  to  grant 
th*e  authority,  and  they  must  be  responsible  for  the  value  of  the  coal 
so  extracted,  subject,  of  course,  to  the  usual  deduction  for  the  cost  of 
bringing  it  to  the  surface,  but  not  for  the  cost  of  severance." 


5  App.  Cas.  25. 
» At  page  234. 


(1890)  44  Ch. 

Div 

.  694. 

(1886)  33  Ch. 

D. 

226. 

At  p.  233. 
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Cotton,  L.J./  said:  "In  my  opinion,  if  the  mortgagees  by 
any  act  of  theirs  seriously  damagod  the  property  in  mortgage,  those 
mortgagees  in  possession  are  answerable  in  this  sense,  that  they  must 
be  charged  with  any  damage  or  loss  to  the  property  which  has  been 
caused  by  their  ini})roper  conduct,  that  is  to  say,  by  their  wilful 
default." 

The  wrongful  abstraction  of  minerals  is  an  act  of  destruction 
which  the  Court  will  restrain  by  injunction.^^ 

Statute  of  Limitations.  In  Ecclesiastical  Commissioners  for 
Kngland  v.  The  North  Eastern  Ry.  Co. ,2  the  plaintiffs,  who  were 
owners  of  a  coal  mine,  claimed  damage  against  the  owners  of  an  ad- 
joining mine  for  having  broken  their  barriers  and  worked  their  coal. 
Tlie  wrongful  acts  were  committed  in  1863,  while  the  adjoining  mine 
wjis  being  worked  by  the  Hartlepool  Railway  Company.  The  bound- 
aries of  the  two  mines  were  settled  by  mutual  agreement  in  1862,  and 
after  some  lengthy  negotiations  a  lease  was  executed  in  1864,  by 
which  all  i)revi()us  wrongful  acts  were  condoned  and  released  on  both 
sides.  An  Act  of  Parliament  was  passed  in  1863,  by  which  the 
Hartlepool  Railway  Company  were  to  sell  their  mines  within  iive 
years,  and  in  1S65  the  said  railway  company  was  amalgamated  with 
the  defendant  comj)any,  and  all  their  assets  and  liabilities  were  trans- 
ferred to  them. 

And  it  was  held,  first,  that  although  it  was  ultra  vires  of  the 
ijiilway  company  to  work  mines,  the  Act  of  1863  implied  that  the 
(oni|  any  were  to  liave  power  to  work  their  mines  until  the  mines 
were  sold,  and  that  upon  the  amalgamation  with  the  defendant  com- 
pany the  latter  became  liable  for  the  wrongful  acts  of  their  predeces- 
sors ;  secondly,  that  the  wrongful  acts  committed  in  1863  were  not 
(ondoind  by  tlie  release  of  1864,  the  plaintiffs  having  no  ground  for 
susj)ecting  that  while  the  release  was  in  negotiation  the  previous 
settlement  of  boundaries  had  been  broken  ;  and,  thirdly,  that  the 
Statute  of  Eimitations  only  commenced  to  run  from  the  time  of 
tli»'  dis;overy  of  the  wrongful  acts,  there  being  no  laches  attributable 
to  the  ])laintifTs  for  not  having  discovered  that  damage  prior  to  1870, 
two  years  before  tlie  filing  of  the  bill. 

^falins,  V.  C.,  in  giving  judment  said  :^  "The  law,  therefore,  is 
1  think,  clenrlv  settled  that  in  cases  of  fraud  the  Statute  of  Limita- 


'  At  page  235.  Ih.    282;    Greenwich    Hospital    v. 

"Mitchell  V.  Dors.  (1801)  6  Ves.  Blaskett.  (1848)  12  Jur.  151. 

147;    Cowper    v.    Baker.    (1810)    17  '  (1877)  L.  R.  4  Ch.  D.  845. 

Ves.  128;  Grey  v.  Northumberland,  'At  p.  860. 


WRONGFUL  ABSTRACTION  259 

tions  does  not  begin  to  run  until  the  fraud  is  discovered  ;  and  al- 
though it  is  not  necessary  in  this  particular  case  to  come  to  the  con- 
clusion that  what  was  done  was  done  fraudulently,  yet  for  the  pur- 
pose of  this  distinction  between  cases  which  are  fraudulent  and  cases 
which  aie  not,  although,  I  repeat,  I  may  be  distinctly  of  opinion  that 
neither  the  West  Hartlepool  Company  (and  as  a  corporation  they 
could  not  commit  a  fraud),  nor  their  agents,  who  were  incapable 
of  doing  so,  intended  to  commit  a  fraud;  yet  for  the  purposes  of  the 
statute,  the  breaking  of  bounds  into  your  neighbor's  colliery  must  be 
considered  a  fraudulent  act;  and,  therefore,  it  is  now  clearly  by  these 
authorities  settled,  in  my  opinion,  that  in  all  cases  of  fraud  the  time 
for  barring  under  the  statute  begins  to  run  only  from  the  time  the 
fraud  was  discovered,  or  by  reasonable  diligence  might  have  been  dis- 
covered." 

Concealed  fraud  will  deprive  a  party  of  the  benefit  of  the  Statute 
of  Limitations.^^     Fraus  est  celare  fraudem. 

This  is  one  of  the  many  applications  of  the  general  rule  that 
no  man  is  allowed  to  take  advantage  of  his  own  wrong;  nullus  com- 
modum  capere  potest  de  injuria  sua  propria. 

Actio  personalis,  etc.  The  "  Trustee  Act "  ^^  provides  that  in 
case  any  deceased  person  committed  a  wrong  to  another  in  respect  of 
his  real  or  personal  property,  the  person  so  wronged  may  maintain 
an  action  against  the  executors  or  administrators  of  the  deceased; 
such  action  to  be  brought  at  the  latest  within  one  year  of  the  decease. 
This  modifies  the  rule  of  the  common  law  that  all  private  wrongs 
as  well  as  all  public  crimes  are  buried  with  the  offender;  actio  per- 
sonalis moritur  cum  persona.  Bowen,  L.J.,^^  states  the  rule  to  be, 
that  the  only  cases  in  which,  apart  from  questions  of  breach  of  con- 
tract, express  or  implied,  a  remedy  for  a  wrongful  act  can  be  pur- 
sued against  the  estate  of  a  deceased  person  who  has  done  the  act, 
appear  to  be  those  in  which  property  or  the  proceeds  or  value  of 
property  belonging  to  another  have  been  appropriated  by  the  de- 
ceased person  and  added  to  his  own  estate  or  monies.  The  rule  there- 
fore, except  as  modified  by  statute,  would  apply  to  all  actions  of  tres- 
pass, trover  or  nuisance,  and  to  actions  for  wrongfully  carrying 


^'  Rains  V,  Buxton,  (1880)  14  Ch.  Its  history   was  subsequently  dis- 

Div.  537.  cussed  by  the  same  learned  Judge 

"  R.  S.  O.  (1897)  c.  129,  s.  11.  in  Finley  v.  Chirnoy,  (1888)  20  Q.  B. 

"  Tn  Phillips  v.  Homfray,  (1883)  D.  504.    The  rule  does  not  hold  in 

24  Ch.  D.  439,  at  p.  454,  where  the  Quebec,    having    no    place  in  the 

maxim  was  elaborately  dealt  with.  civil  law. 
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minerals  over  or  throu^'h  tlie  propi-rty  of  anoilior,  for  foulintr  water, 
diverting'  a  water  course,  or  iloodiii*;  a  mine;  hut  would  not  apply 
to  an  action  for  the  wron«jrful  alxtractlon  l)y  the  defendant  of  mine- 
rals from  the  property  of  the  plaintitf.  * 

Inspection.  In  Bennett  v.  Whitehouse/'  a  suit  hy  a  mine  owner 
against  the  owner  of  an  adjoinin«;  mine  for  an  alleged  tresi)ass  in 
working  into  the  |)laintiir's  mine,  although  the  defendant  denied  the 
tresjiass  an  order  was  made  allowing  the  plaintiff,  at  his  own  expense, 
to  insjK'ct  the  defendant's  mine,  with  liherty  to  measure,  dial,  and 
make  all  such  jjlans  and  surveys  as  might  he  necessary,  and  to  use 
the  defendant's  machinery  for  ascending  and  descending,  doing  no 
injur}'  to  the  defendant's  works,  and  paying  the  defendant  any  ex- 
penses he  might  incur. 

Komilly,  M.K.,  said  :  *-  "  Whenever  it  appears  that  a  person  has 
j)ower  to  make  use  of  his  land  to  the  injury  of  another,  and  there  is 
prittui  fticir  evidence  of  his  doing  so,  though  it  is  contradicted,  still, 
as  the  only  way  of  ascertaining  the  fact  is  hy  an  insjiection,  the  Court 
always  allows  it  if  it  can  he  done  without  injury  to  the  defendant."  ^* 

The  removal  of  any  ohstruction  to  such  an  inspection  may  he 
ordered.^* 

In  a  suit  in  Xova  Scotia,  for  trespass  to  his  mine,  plaintiff  ol)- 
tained  an  order  for  the  inspection  of  defendant's  mine,  which  was 
upheld  in  appeal  as  heing  essential  to  enahle  the  idaintifT  to  prove 
his  ease.'' 

In  Ontario  "  a  party  to  a  cause  or  matter  has  the  right  to  apply 
to  the  Court  or  Judge  for  an  order  for  the  inspection,  hy  the  jnry, 
himself,  or  his  witnesses,  of  any  real  or  jiersonal  proi)erty,  the  inspec- 


♦  Phillips  v.   Fothergill.  (1886)  11  the    amount    of    £3.000    had    been 

A.  (T.  4Gfi;  Hatthyany    v.    Walford,  taken  away  from  the  defendant,  is 

(1887)   36    Ch.     D.     279;   Finley   v.  printed  in  the  note  to  E.  I.  Com- 

Chlrnry.    (1S88)    20    Q.    B.   D.  504;  pany  v.  Kynaston,  (1821)  3  Bli.  O. 

Conchn     v.     Mnrrietta.     (1889)     40  S.  168;  A.-G.  v.  Chambers,  (1849)  12 

Ch.   I).  r,r>3:    Phillips    v.   Homfray,  Beav.  159;  Ennor  v.  Barwell,  (1860) 

(1890)   44   Ch.    D.    699;  affirmed   by  1     DeG.    F.    &    J.    529;    see    also 

Court  of  Appeal  (1892)  W.  N.  4.  Whaley  v.   Brancker,   (1864)  10  L. 

♦"  (1860)  28  Poav.  119.  -p.  N.  S.  155;  Cooper  v.  Ince-Hall 

*'  P-  122.  Co..  (1876)  W.  N.  24. 

«  Walbfr    V.    Fletcher.    (1804)    3  «•  Seton  on  Decrees.  4th  Ed..  208 

Bli.  O.  S.  172.    The  ordor  in  Lons-  -•  Q^ay  v.  Hardman,  (1896)  28  N. 

dale's  Case,  referred  to  by  Romilly,  s.  R.  235. 

MR.,  where  the  result  of  the  in-  « By  Consolidated  Rule  571. 
spectlon  was  to  show  that  coal  to 
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tion  of  which  may  be  material  to  the  proper  determination  of  the 
question  in  dispnte. 

Criminal  Code.  The  enumerated  classes  of  subjects  over  which 
the  Parliament  of  Canada  has  exclusive  legislative  authority  include  : 

"  The  Criminal  Law,  except  the  constitution  of  Courts  of 
criminal  jurisdiction,  but  including  the  procedure  in  criminal 
matters."  ^ 

The  Criminal  Code,  1892/  contains  the  following  sections  re- 
lating to  mines  and  minerals. 

Danger  to  Life.  Every  one  who  has  in  his  charge  or  under  his 
control  anything  whatever,  whether  animate  or  inanimate,  or  who 
erects,  makes  or  maintains  anything  whatever,  which,  in  the  absence 
of  precaution  or  care,  may  endanger  human  life,  is  under  a  legal  duty 
to  take  reasonable  precautions  against,  and  use  reasonable  care  to 
avoid,  such  danger,  and  is  criminally  responsible  for  the  consequences 
of  omitting,  without  lawful  excuse,  to  perform  such  duty.®^ 

Every  one  who  undertakes  to  do  any  act,  the  omission  to  do 
which  is  or  may  be  dangerous  to  life,  is  under  a  legal  duty  to  do  that 
act,  and  is  criminally  responsible  for  the  consequences  of  omitting, 
without  lawful  excuse,  to  perform  that  duty.^^ 

®  Every  one  is  guilty  of  an  offence  and  liable,  on  summary  con- 
viction, to  a  fine  or  imprisonment,  with  or  without  hard  labour  (or 
both),  who 

{b)  Being  the  owner,  manager  or  superintendent  of  any  aban- 
doned or  unused  mine  or  quarry  or  property,  upon  or  in  which  any 
excavation  has  been  or  is  hereafter  riiade,  of  a  sufficient  area  and 
depth  to  endanger  human  life,  leaves  the  same  unguarded  and  unin- 
closed  by  a  guard  or  fence  of  sufficient  height  and  strength  to  pre- 
vent any  person  from  accidentally  riding,  driving,  walking  or  falling 
thereinto  ;  or  i 

(c)  Omits,  within  five  days  after  conviction  of  any  such  offence, 
to  make  the  inclosure  aforesaid,  or  to  construct  around  or  over  such 
exposed  opening  or  excavation  a  guard  or  fence  of  such  height  and 
strength. 

2.  Every  one  whose  duty  it  is  to  guard  such  hole,  opening,  aper- 
ture or  ])lace  is  guilty  of  manslaughter  if  any  person  loses  his  life  by 
accidentally  falling  therein  while  the  same  is  unguarded.®^ 


'  B.  N.  A.  Act,  s.  91,  s.-s.  27. 

« R.  S.  C.  c.  162,  ss.  29,  30,  31  and 

•  55-56  Vict.  (Dom.)  c.  29. 

32. 

^'  Section   213. 

"'  Section  255. 

«  Section  214. 
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Concealing  Gold  and  Silver.  '"  l^vcrv  one  commits  theft  who, 
with  intent  to  defraiul  his  co-partner,  co-adventurer,  joint  tenant  or 
tenant  in  common,  in  any  mining  cUiim,  or  in  any  share  or  interest 
in  any  siicli  chiim,  secretly  keej)s  back  or  conceals  any  gold  or  silver 
found  in  or  upon  or  taken  from  such  claim. ^^ 

Stealing  Ore.  *  Every  one  is  guilty  of  an  indictable  offence 
aiul  li;ii)lt'  to  two  years'  imprisonment  who  steals  the  ore  of  any 
metal,  or  any  (puirtz,  lai)is  calaminaris,  manganese  or  numdic,  or  any 
piece  of  gold,  silver  or  other  metal,  or  any  wad,  black  cawk,  or  black 
lead,  or  any  coal,  or  cannel  coal,  or  any  marble,  stone  or  other 
mim'ral,  from  any  mine,  bed  or  vein  thereof  respectively.- 

It  is  not  an  otFence  to  take,  for  the  purposes  of  exploration  or 
.'^citniific  investigation,  any  specimen,  or  specimens  of  any  ore  or 
mineral  from  any  piece  of  ground  uninclosed  and  not  occupied  or 
worked  as  a  mine  quarry  or  digging.-^ 

Tlie  Criminal  l^aw  and  Practice  Statute,  1864,  s.  104,  of  Victoria 
(Australia),  enacts  that  whoever  shall  steal,  or  sever  with  intent  to 
steal,  any  gold  from  any  mine,  bed,  or  vein  thereof,  shall  be  guilty 
of  felony,  and  it  was  held  that  an  information  under  this  section  was 
sutlicientiy  proved  by  showing  that  the  gold  taken  had  been  removed 
from  its  natural  position  {in  situ),  and  that  the  gold  being  in  the 
form  of  separate  grains  contained  in  auriferous  wash-dirt  did  not 
lender  it  less  a  bed  or  vein.  Gold  when  found  is  always  separated 
by  something,  earth  or  rock  or  quartz;  it  is  only  a  question  of 
degree. '- 

In  R.  v.  Wilson-''  it  was  held  that  gold  in  wash-dirt  is  the  "ore 
of  a  metal ''  within  the  meaning  of  "The  New  South  Wales  Larceny 
Act,"  and  may  be  described  in  an  information  as  "  gold  ore."  In  that 
case  Martin,  C.T.,  exi)ressed  the  view  that  larceny  can  not  be  com- 
mitted of  gold  ])clonging  to  the  Crown  by  virtue  of  its  prerogative 
while  not  detached  from  the  mine. 

Fraud.  ^  Kver>'  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  inji)risonment,  who 


"  R  S.  C.  c.  164.  8.  31.  ''  Reg.  v.  Davies,  (1869)  6  W.  \V. 

"  Soctlon  312.  and  A.  B.  (L.)  246. 

•  R.  S.  C.  c.  164.  8.  25.  "'*  (1874)  12  N.  S.  W.  S.  C.  R.  (L.) 

'See  R.  V.  Smith.  (18.'?8)  2  M.  &        258. 

R.  115;  R.  V.  Trevenner,  (1838)  2  M.  »  R.  S.  C.  c.   164,  ss.  27,  28  and 

&  R.  476.  29. 

-  Section  343. 
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(a)  Being  the  holder  of  any  lease  or  license  issued  under  the 
provisions  of  any  Act  *  relating  to  gold  or  silver  mining,  or  by  any 
persons  owning  land  supposed  to  contain  any  gold  or  silver,  by  frau- 
dulent device  or  contrivance,  defrauds  or  attempts  to  defraud  Her 
Majesty,  or  any  person,  of  any  gold,  silver  or  money  payable  or  re- 
served by  such  lease,  or,  with  such  intent  as  aforesaid,  conceals  or 
makes  a  false  statement  as  to  the  amount  of  gold  or  silver  procured 
by  him  ;  or 

(h)  Not  being  the  owner  or  agent  of  the  owners  of  mining 
claims  then  being  worked,  and  not  being  thereunto  authorized  in 
writing  by  the  proper  officer  in  that  behalf  named  in  any  Act  relat- 
ing to  mines  in  force  in  any  Province  of  Canada,  sells  or  purchases 
(except  to  or  from  such  owner  or  authorized  person)  any  quartz  con- 
taining gold,  or  smelted  gold  or  silver,  at  or  within  thiee  miles  of 
any  gold  district  or  mining  district,  or  gold  mining  division  ;  or 

(c)  Purchases  any  gold  in  quartz,  or  any  unsmelted  or  smelted 
gold  or  silver  or  otherwise  unmanufactured  gold  or  silver  of  the  value 
of  $1  or  upwards  (except  from  such  owner  or  authorized  person),  and 
does  not  at  the  same  time  execute  in  triplicate  an  instrument  in 
writing,  stating  the  place  and  time  of  purchase  and  the  quantity, 
quality  and  value  of  gold  or  silver  so  purchased,  and  the  name  or 
names  of  the  person  or  persons  from  whom  the  same  was  purchased, 
and  file  the  same  with  such  proper  officer  within  twenty  days  next 
after  the  date  of  such  purchase.'*^ 

"Mischief  to  Mines.  Every  one  is  guilty  of  the  indictable 
offence  of  arson,  and  liable  to  imprisonment  for  life,  Avho  wilfully 
sets  fire  to  any  building  or  structure,  whether  such  building,  erection 
or  structure  is  completed  or  not,  or  to  any  stack  of  vegetable  produce 
or  of  mineral  or  vegetable  fuel,  or  to  any  mine  or  any  well  of  oil  or 
other  combustible  substance,  or  to  any  ship  or  vessel,  whether  com- 
pleted or  not,  or  to  any  timber  or  materials  placed  in  any  shipyard 
for  building  or  repairing  or  fitting  out  any  ship,  or  to  any  of  Her 
Majesty's  stores  or  munitions  of  war.^^ 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  fourteen 
years'  imprisonment  who  wilfully  attempts  to  set  fire  to  anything 


*  By  the  Criminal  Code,  1892,  s.  3,  *'  Section  375.    As  to  search  war- 

S.-S.  {(i)  "any  Act"  includes  any  Act        rant  see  s.  569;  fine,  s.  958;  indict- 
passed    or    to    be    passed    by    the        mont,  s.  621. 
Legislature    of    any    Province    of  =  R.  S.  C.  c.  168,  ss.  30  and  31. 

Canada.  "55-6    Vict.    (1892)    section    482, 

Criminal  Code. 
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mentioned  in  the  last  preceding  section,  or  who  wilfully  sets  fire  to 
any  substance  so  situated  that  he  knows  that  anything  mentioned  in 
the  last  preceding  section  is  likely  to  catch  fire  therefrom.'- 

Kvery  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  iinprisonnu'iit  who,  with  intent  to  injure  a  mine  or  oil  well,  or 
obstruct  the  working  thereof — 

{a)  Causes  any  water,  earth,  rubbish  or  other  substance  to  be 
conveyed  into  the  mine  or  oil  well,  or  any  subterranean  channel  com- 
municating with  such  mine  or  well;   or 

{h)  Damages  any  shaft  or  any  passage  of  the  mine  or  well  ;  or 

(r)  Damages,  with  intent  to  render  useless,  any  apjmratus,  build- 
ing, erection,  bridge  or  road  belonging  to  the  mine  or  well,  whether 
the  object  damaged  be  complete  or  not  ;  or 

{d)  Hinders  the  working  of  any  such  apparatus  ;  or 

(c)  Damages  or  unfastens,  with  intent  to  render  useless,  any  rope, 
( hain  or  tackle  used  in  any  mine  or  well  or  upon  any  way  or  work 
connected  therewitli.''^ 

Search  Warrant.  "  On  complaint  in  writing  made  to  any  jus- 
tice of  tlic  county,  district  or  place,  by  any  jxirson  interested  in  any 
juining  claim,  that  mined  gold  or  gold  bearing  quartz,  or  mines  or 
unmanufactured  silver  or  silver  ore,  is  unlawfully  deposited  in  any 
jtlacc  or  held  by  any  person  contrary  to  law,  a  general  search  warrant 
may  i)e  issued  by  such  justice,  as  in  the  case  of  stolen  goods,  includ- 
ing any  number  of  places  or  ])ersons  named  in  such  comidaint;  and 
if,  upon  such  search,  any  such  gold  or  gold  bearing  quartz,  or  silver 
or  silver  ore  is  found  to  be  unlawfully  deposited  or  held,  the  justice. 
slinll  make  such  order  for  the  restoration  thereof  to  the  lawful  owner  | 

as  he  considers  ri«dit.  ^ 

2.  'JMie  decision  of  the  justice  in  such  case  is  subject  to  appeal  ^' 

as  in  ordinary  cases  coming  within  the  provisions  of  Part  LVIII.' 


Ih.,  section  483.  v.  Fisher,  (1865)  L.  R.  1  Cr.  Cns. 

S«'Ction  498;  see  R.  v.  Witting-        R.   7. 


ham.   (1840)   9  C.  &   P.  234;   R.  v.  « R.  S.  C.  c.  174,  8.  53. 

Norris.  (1840)  9  C.  &  P.  241;  Queen  'Section  671. 


CHAPTEE    XIY. 


ONTARIO. 

THE    MINES    ACT. 

R.  S.  0. 1897,  Chapter  36,  as  Amended. 

TTER  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative  Assembly  of  the  Province  of  Ontario,  enacts  as  fol- 
lows:— 

1.  This  Act  may  be  cited  as  "  The  Mines  Act,"  ^  55  Vict.  c.  9, 
s.  1. 

^  No  laws  or  regulations  relating  to  mines  were  adopted  in  Ontario 
previous  to  1845,  but  each  case  requiring  executive  action  was  dealt  with 
as  it  arose  by  Order  in  Council.  The  following  is  a  list  of  Orders  in  Coun- 
cil and  Regulations:  12th  December,  1845;  7th  April,  1846;  18th  April.  1846: 
9th  May,  1846;  7th  October,  1846;  2nd  November,  1846;  Rerort  of  Com- 
missioner of  Crown  Lands.  1853,  and  regulations  founded  thereon;  15tb 
March,  1861;  21st  April,  1862;  3rd  Marcli,  1864.  for  text  of  which  see 
Report  of  the  Royal  Commission  (Ontario),  1890,  pp.  263  et  scq. 

In  1864  (27  &  28  Vict.  c.  9)  was  passed  an  Act  respecting  Gold  Mines, 
repealed  in  1868  by  31  Vict.  c.  19. 

In  1865  (29  Vict.  c.  9)  was  passed  an  Act  to  amend  "  The  Gold  Mining 
Act,"  27  &  28  Vict.  c.  9.  Assented  to  18th  September,  1865.  Cited  as  "  The 
Gold  Mining  Amendment  Act  of  1865,"  which  was  also  repealed  in  1868 
by  31  Vict.  c.  19. 

In  1867-8,  31  Vict.  c.  19,  an  Act  respecting  Gold  and  Silver  Mines. 
Assented  to  4th  March,  1868-  Cited  as  "  The  Gold  and  Silver  Mining  Act 
of  1868."  which  was  repealed  in  1869  by  32  Vict.  c.  34.  s.  2. 

In  1868-9,  32  Vict  <j.  34,  an  Act  relating  to  Mining.  Assented  to 
23rd  January.  1869-    Cited  .as  "  The  General  Mining  Act  of  1869  .' 

In  1877  thp  previous  Acts  were  consolidated  as  Rev.  Stat.  Ont.  c. 
29,  an  Act  respecting  Mining.    Cited  as  *'  The  General  Mining  Act." 

This  Act  as  amended  by  49  Vict.  c.  8,  s.  1,  was  continued  in  the  revi- 
sion of  1887,  as  R  S.  O.  c.  31.  An  Act  respecting  Mining.  Cited  as 
"  The  General  Mining  Act." 

This  war  amended  in  1890  by  53  Vict.  c.  9.  An  Act  tc  amend  the 
General  Mining  Act.    Assented  to  7th  April,  1890. 
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In  1890,  by  53  Vict.  c.  10,  was  Introduced  an  Act  respecting  Mining 
Regulations.  (Assented  to  7th  April,  1890).  Cited  as  "The  Minicg 
Operations  Act,  1890,"  and  wlilch  came  into  force  on  the  Ist  day  of 
July,  1890. 

The  law  was  again  amended  in  1891  by  54  Vict.  c.  8  (an  Act  to  amend 
the  General  Mining  Act.    Assented  to  4th  May,  1891). 

The  previous  legislation  was  consolidated  and  amended  in  1892  by 
55  Vict.  c.  9.  (Assented  to  14th  April,  1892).  Cited  as  "  The  Mines  Act, 
1892."  section  76  of  which  repealed  R.  S.  O.  1887,  c.  31;  53  Vict.  c.  9  &  10, 
and  54  Vict.  c.  8.  "  except  in  so  far  as  may  be  necessary  for  the  completion 
of  transactions  begun  thereunder." 

The  mining  laws  were  again  amended  in  1894  by  57  Vict.  c.  16,  an 
Act  relating  to  mines  and  mining  lands.    Atsentod  to  5th  May,  1894. 

And  in  1896  by  59  Vict.  c.  13,  an  Act  to  make  further  provision 
respecting  mines  and   mining.     Assented  to  7th  April,  1896. 

And  again  in  1897  by  60  Vict.  c.  8,  an  Act  to  further  improve  the 
mining  laws.     Assented  to  13th  April,  1897. 

The  existing  mining  laws,  as  revised  and  consolidated  in  1897,  appear 
as  R.  S.  O.  1897,  c.  36,  cited  as  "  The  Mines  Act,"  except  as  amended  by 
61  Vict.  (1898)  c.  11. 


I'Airr  I.— GEXEKAh  ruovisioxs. 

INTERPRKTATION. 

2.  Where  the  following  words  occur  in  this  Act,  and  in  Orders 
in  Couneil  or  Regulations  under  it,  they  shall  be  construed  in  the 
manner  hereinafter  mentioned  unless  a  contrary  intention  appears: — 

1.  The  noun  "  mine  "  ^  shall  include  every  shaft  in  the  course  of 
being  sunk,  and  every  adit,  level  and  inclined  plane  in  the  course 
of  being  driven  for  commencing  or  opening  any  mine,  or  for  searcii- 
ing  for  or  proving  minerals,  and  all  tiie  shafts,  levels,  planes,  works, 
nuichinery,  tramways  and  sidings,  both  below  ground  and  above 
ground,  in  and  adjacent  to  a  mine,  and  any  such  shaft,  level  and  in- 
clined i»lane  belonging  to  any  mine  to  which  this  Act  applies,  to- 
gether with  all  roeks,  soils  or  strata  containing  any  ores  or  minerals, 
and  all  roast  yards,  smelting  furnaces  and  other  places  where  the 
work  of  mining  may  be  carried  on.  55  Vict.  c.  9,  s.  2  (1);  67  Vict, 
c.  IG,  s.  2   (part). 

2.  The  verb  ''mine*'  and  tlie  i)articiple  "mining"'^  shall  in- 
clude any  morle  or  method  of  working  whatsoever  whereby  the  soil 
or  earth  or  any  rock,  stone  or  (piartz  may  be  disturbed,  removed, 
carted,  carried,  washed,  sifted  [roasted],^  smelted,  refined,  crushed 
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or  otherwise  dealt  with  for  the  purpose  of  obtaining  [any  metal  or 
mineral]  *  therefrom,  whether  the  same  may  have  been  previously 
disturbed  or  not.  55  Vict.  c.  9,  s.  2  (2);  57  Vict.  c.  IG,  s.  2,  part; 
59  Vict.  c.  13,  s.  1. 

3.  "  Mining  division "  ^  shall  include  any  tract  of  country  de- 
clared to  be  a  mining  division  within  this  Act. 

4.  "Crown  lands"  shall  include  all  Crown  lands,  school  lands 
or  clergy  lands  not  in  the  actual  use  or  occupation  of  the  Crown,  or 
of  any  public  Department  of  the  Government  of  the  Dominion  of 
Canada  or  of  this  Province,  or  of  any  officer  or  servant  thereof,  and 
not  under  lease  or  license  of  occupation  from  the  Crown  or  the  Com- 
missioner of  Crown  Lands,  and  as  to  which  no  adverse  claim  exists 
which  is  subsequently  recognized  by  the  Commissioner  of  Crown 
Lands.  ^ 

5.  "  Surface  rights  "  ^  shall  mean  lands  granted,  leased  or  located 
for  agricultural  or  other  purposes  and  in  respect  of  which  the  ores, 
minerals  and  mines  thereupon  or  under  the  surface  thereof  are  by 
statute,  the  patent  or  lease,  or  otherwise,  reserved  to  the  Crown. 
55  Vict.  c.  9,  s.  2  (3-5). 

6.  "Mining  rights"  shall  mean  the  ores,  mines  and  minerals 
on  or  under  any  land  where  the  same  are  dealt  with  separately  from 
the  surface  of  the  land.^    60  Vict.  c.  8,  s.  1. 

7.  "Party  wall"  shall  mean  a  bank  of  earth  or  rock  left  be- 
tween two  excavations.  " 

8.  "  Shaft "  shall  include  pit,  and  "  plan  "  shall  include  a  map 
and  section,  and  a  correct  copy  or  tracing  of  any  original  plan  as  so 
defined.  ^° 

9.  "Machinery"  shall  include  steam  or  other  engines,  boilers, 
furnaces,  stamps  or  other  crushing  apparatus,  winding  or  pumping 
gear,  chains,  trucks,  tramways,  tackle,  blocks,  ropes  or  tools,  and  all 
appliances  of  whatsoever  kind  used  in  or  about  or  in  connection  with 
the  mine.  ^^ 

10.  "Owner"  when  used  in  relation  to  any  mine  shall  mean 
any  person  or  body  corporate  who  is  the  immediate  proprietor,  or 
lessee,  or  occupier  of  any  mine,  or  of  any  part  thereof,  and  shall 
not  include  a  person  or  body  corporate  who  merely  receives  a  royalty, 
rent  or  fine  from  a  mine,  or  is  merely  the  proprietor  of  a  mine  sub- 
ject to  any  lease,  grant  or  license  for  the  working  thereof,  or  is  merely 
the  owner  of  the  soil  and  not  interested  in  the  minerals  of  the  mine.^- 
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11.  "  Agent  "  wlicn  used  in  relation  to  any  mine  shall  mean  any 
person  liaving,  on  belialf  of  tiie  owner,  care  or  direction  of  any  mine, 
or  of  any  jmrt  thereof,  and  shall  include  '*  manager  "  and  *'  supmo- 
tindent."*'' 

1*^.  "  Inspector''  shall  include  any  inspector  appointed  under 
this  Act,  and  whether  for  a  mining  division  or  any  part  thereof  or  for 
the  Province.'^     55  Vict.  c.  0,  s.  2  (7-12). 

'In  1864  by  27  &  28  Vict.  c.  9,  part  of  section  1,  sub-section  4.  the 
noun  "mine"  is  interpreted  as  follows: — "The  word  'mines'  shall  in- 
clude both  quartz  mines  and  alluvial  mines,  and  all  other  gold  mines 
whatsoever,  and  ail  places  where  Ihe  work  of  '  mining,'  as  above  de- 
fined, may  be  carried  on." 

This  was  amended  in  1867-8  by  31  Vict.  (Ontario)  c.  19,  s.  3,  s.-s.  4, 
by  adding  after  the  words  "gold"  on  4th  line,  "or  silver";  and  in 
1868-9  by  32  Vict.  (Ontario)  c.  34,  s.  42,  s.-s.  2.  the  above  is  repealed  and 
the  following  substituted:  "The  word  'mines'  shall  be  held  to  mean  and 
include  all  rocks,  soils  or  strj'ta  containing  any  metal  or  metals,  and  all 
places  where  the  work  of  mining  as  above  defined  may  b<»  carried  on." 
This  definition  is  continued  throughout  R.  S.  O.  1S77  and  1887.  and  In 
1892  by  55  Vict.  c.  9,  s.  2,  s.-s.  1.  which  is  identical  with  R  S.  O.  1897,  c. 
36,  s.  2.  s.-s.  1,  omitting  after  the  word  "all"  on  9th'  line  the  words 
"roast  yards,  smelting  furnaces,  and  other";  and  in  1S94  by  57  Vict.  c. 
10.  s.  2.  the  section  is  amended  to  read  as  in  R.  S.  O.  1897.  s.  2.  s.-s.  L 

-  This  sub-section  is  derived  from  27  &  28  Vict.  c.  9,  s.  1,  s.-s.  1. 
The  derivative  section  omits  the  words  "  or  quartz  "  in  the  3rd  line,  the 
word  "roasted"  in  the  4th  line,  and  substitutes  the  words  "any 
metal  or  mineral  therefrom  "  in  the  6th  line  for  the  word  "  gold." 

'  Inserted  in  1894  by  57  Vict.  c.  16.  s.  2. 

*  "  Gold."  in  27-28  Vict.  c.  9.  "  Metal  or  metals."  in  32  Vict.  c.  34,  and 
in  1892  (55  Vict.  c.  9);  "metal  or  metals,  mineral  or  minerals,"  in  1896 
(59  Vict.  c.  13),  when  the  word  "  mineral  "  was  first  introduced. 

'In  1864,  27-28  Vict.  c.  9,  s.  1,  s.-s.  6.  was  "gold  mining  division;' 
the  word  "  gold  "  was  omitted  in  1868-9  by  32  Vict.  c.  34,  s.  42,  s.-s.  3. 

*  This  sub-section  is  taken  from  the  statute  of  1868-9,  32  Vict.  c.  34, 
8.  42,  s.-s.  4,  which  limits  the  definition  of  1864,  27-28  Vict.  c.  9.  As  to 
what  lands  are  "Crown  lands."  Fee  Srigliy  v.  Taylor,  (1884)  6  O.  R  108: 
Shairp  v.  The  Lakefield  Lumber  Company,  (1890)  17  A.  R.  322;  19  S.  C.  R 
657;  Harper  v.  Charlesworth,  (1825)  4  B.  &  C.  584,  586.  591.  and  chapter  1. 

For  a  history  of  the  public  lands  of  Ontario  from  the  time  of  their 
acquisition  by  the  Crown  till  they  became  subject  to  provincial  leelsla- 
tive  control,  see  the  very  able  and  luminous  Judgment  of  Chancellor 
Boyd,  in  Reg.  v.  St.  Catharines  Milling  &  Lumber  Co.,  10  O.  R.  196,  affirm- 
ed l>y  the  Privy  Council  in  14  App.  Cas.  46.  "  School  lands"  refers  to  the 
million  acre  tract  set  apart  by  Order  in  Council  pursuant  to  12  Vict.  c.  200. 

See  as  to  "  Common  School  lands  "  case  of  the  Province  of  Quebec  v. 
the  Province  of  Ontario  and  the  Dominion  of  Cauada,  now  pending  in  the 
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Supreme  Court  of  Canada.  "  Clergy  lands "  were  lands  set  apart  by 
Imperial  Act,  31  Geo.  III.  c.  31,  and  proclamation  of  Lt.-Govorncr  Simcof, 
dated  7th  February,  1892  (see  Sess.  Papers,  U.  C,  1833-4,  p.  40);  Imperial 
Act,  6  Geo.  IV.  c.  59;  Imperial  Act,  7  &  8  Geo.  IV.  c.  62;  Imperial  Act,  3 
&  4  Vict.  c.  78;  ajid  Imperial  Act,  16  Vict.  c.  21. 

The  clergy  reserves  were  "  secularized "  in  1854  by  Act  of  the 
Parliament  of  Canada,  18  Vict.  c.  2,  subject  to  certain  stipends  and  allow- 
ances chargeable  on  the  said  funds. 

The  Nullum  Tempus  Act,  9  Geo.  III.  (1768-9)  c.  16,  does  not  apply  to 
the  unsurveyed  lands  of  the  Crown.  Reg.  v.  McCormack,  1859,  18  U.  C. 
R.  131. 

'  This  definition  .appears  for  first  time  in  1892,  55  Vict.  c.  9,  s.  2,  s.-s. 
5,  with  which  it  is  identical. 

Note  similarity  between  the  phrase  "  reserved  to  the  Crown "  in 
this  section,  and  the  phrase  "  reserved  by  the  Crown  "  in  No.  16  of  "  the 
Regulations  for  Mining  Divisions,"  approved  by  the  Lieutenant-Goveror 
in  Coancil  15th  September,  1897,  first  published  in  the  Ontario  Gazette 
on  18th  September,  1897,  at  p.  1333  (see  App.  I).  Quaere,  when  the  "  sur- 
face rights  "  have  been  disposed  of  in  a  "  mining  division,"  whether  there 
is  any  right  to  stake.  See  also  "  The  Free  Grants  and  Homesteads  Act," 
R.  S.  O.  1897,  c.  29,  s.  13;  and  R.  S.  O.  1897,  c.  30;  Goddard  on  Easements, 
ed.  of  1896,  pp.  35  and  70. 

'  55  Vict.  c.  9,  s.  2,  s.-s.  6,  "  mining  rights "  or  "  mineral  rights " 
shall  include  the  right  of  the  ores,  minerals  and  mines,  upon  or  under 
or  connected  with  the  surface  rights. 

■'  Identical  with  27  &  28  Vict.  c.  9.  s.  1,  s.-s.  10. 
"  Introduced  in  1890  by  53  Vict.  c.   10,  s.  3. 
''  53  Vict.  c.  10.  s.  3. 
'-  53  Vict.  c.  10,  s.  3. 
"  53  Vict.  c.  10,  s.  3. 
»  53  Vict.  c.  10,  s.  o. 


ROYALTIES  ^   ON  ORES   OR   MINERALS. 

S.  All  royalties,  taxes  or  duties  which  by  any  patent  or  patents 
issued  prior  to  the  4th  day  of  May,  1891,  have  been  reserved,  im- 
posed or  made  payable  upon  or  in  respect  of  any  ores  or  minerals 
extracted  from  the  lands  granted  by  such  patents  and  lying  within 
this  Province,  are  [declared  to  have  been  repealed  and  abandoned]  ;2 
and  such  lands,  ores  and  minerals  shall  be  free  and  exempt  from 
every  such  royalty,  tax  or  duty;  and  all  reservations  of  gold  and  silver 
mines  contained  in  any  patent  issued  prior  to  the  date  aforesaid, 
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granting  in  fee  simple  lands  situate  within  this  Province,  are  hereby 
rescinded  and  made  void,  and  all  such  mines  in  or  upon  such  lands 
shall  be  deemed  to  have  been  granted  in  fee  simple  as  part  of  such 
hnd^,  and  to  have  passed  with  such  lands  to  the  subsequent  and  pre- 
sent proprietors  or  owners  thereof  in  fee  simple  [but  the  provisions 
of  this  section  shall  not  be  construed  to  apply  to  lands  patented  or 
t')  be  i^atented  under  "  Tiie  Free  Grants  and  Homesteads  Act ''] ."  55 
Vict.  c.  9,  s.  3. 

'  27  &  28  Vict.  c.  9,  s.  34,  provided  for  the  payment  to  the  Crown  of 
the  proportion  of  the  gross  quantity  of  gold  extracted  according  to  the 
terms  and  conditions  of  the  Letters  Patent,  and  for  the  furnishing  of 
monthly  accounts. 

In  1868-9  by  32  Vict.  c.  34,  s.  3,  it  was  enacted  that  "all  royalties, 
taxes  or  duties,  which,  by  any  patent  or  patents  heretofore  issued,  are 
reserved,  imposed  or  made  payable  upon,  or  in  respect  of,  any  ores  or 
minerals  extracted  from  the  lands  granted  by  such  patents,  and  lying 
within  this  Province,  are  hereby  repealed  and  abandoned,  and  such  lands, 
ores  and  minerals,  shall  henceforth  be  free,  and  exempt  from  every 
such  royalty,  tax  or  duty." 

And  by  section  4 — "  All  reservations  of  gold  and  silver  mines  con- 
tained in  any  patent  or  patents  heretofore  issued,  granting  in  fee  simple 
any  land  or  lands  situate  within  this  Province,  are  horeby  rescinded  and 
made  void,  and  all  such  mines  in  or  upon  any  such  lands  shall  hence- 
forth be  deemed  to  have  been  granted  in  fee  simple  as  part  of  such  lands, 
and  to  have  passed  with  such  lands  to  the  subsequent  and  present  pro- 
pri«'tors  or  owners  thereof  in  fee  simple." 

It  will  be  noted  that  no  provision  is  made  as  to  reservations  to  the 
Crown  of  minerals  other  than  gold  and  silver,  and  therefore  such  other 
minerals  so  reserved  remain  the  property  of  the  Crown. 

And  by  section  5—"  No  reservation  or  exception  of  gold,  silver,  iron, 
copper,  or  other  mines  or  minerals,  sliall  hereafter  be  Inserted  in  any 
patent  from  the  Crown  granting  any  lands  in  this  Province  sold  as  mining 
lands." 

Sections  3,  4,  and  5,  supra,  were  consolidated  in  1877  as  R.  S.  0.  c. 
29.  ss.  3.  4  &  5;  and  again  in  1887  as  R.  S.  0.  c.  31,  ss.  3,  4  &  5. 

'See  32  Vict.  c.  34,  s.  3. 

'  Inserted  in  1892  by  55  Vict.  c.  9,  s.  3.  Quaere  as  to  royalties,  taxes 
or  duties,  in  respect  of  any  ores  or  minerals  extracted  from  lands  patented 
under  "  The  Free  Grants  and  Home8^eads  Act,"  R.  S.  O.  1887,  c.  25,  prior 
t(»  14th  April.  1892,  whether  same  are  free  from  royalties,  etc.,  and  also 
whether  the  gold  and  silver  mines  passed  as  part  of  such  fands. 

4.— (1)  All  ores  and  minerals  mined,  "wrought  or  taken  from 
lands  located,  sold  and  granted  or  leased  by  the  Crown  on  or  after 
the  4th  day  of  May,  1801,'  and  before  the  1st  day  of  January,  1900, 
)-hall  be  subject  to  a  royalty  to  the  Crown  for  the  use  of  the  Province, 
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to  be  reckoned  at  the  following  rates,  whether  such  royalty  be  re- 
served in  the  grant,  patent  or  lease,  or  not: 

(a)  On  ores  of  silver,  nickel,  nickel  and  copper,  and  iron,  two 

per  cent. 

(b)  On  all  other  ores  and  minerals,  such  royalty  as  shall  be  from 

time  to  time  imposed  by  Order  in  Council,  not  exceeding 
two  per  cent. 

(2)  The  said  royalties  shall  be  calculated  ^  upon  the  value  of  the 
ores  or  minerals  at  the  pit's  mouth  [less  the  actual  cost  of  labor  and 
explosives  for  mining  and  raising  the  same  to  the  surface],^  and  [the 
subsequent  treatment  thereof  for  the  market],"*  and  shall  be  payable 
at  such  time  and  times,  and  the  values  shall  be  fixed  and  ascertained 
in  such  manner  as  shall  be  provided  by  regulation  to  be  made  by  the 
Lieutenant-Governor  in  Council  in  that  behalf. 

(3)  The  said  royalties  shall  not  be  imposed  or  collected  upon  any 
ores  mined,  wrought  or  taken  until  after  seven  years  from  the  date 
of  the  patent  or  lease,  and  no  higher  rate  of  royalty  shall  be  levied 
upon  ores  and  minerals  taken  from  land  than  that  provided  for  by  the 
statute  in  force  at  the  time  of  the  sale  or  lease  of  such  land.^ 

(4)  The  royalties  payable  under  this  section  shall  be  in  lieu  of 
the  larger  royalties  reserved  under  section  3  of  the  Act  passed  in  the 
54th  year  of  Her  Majesty's  reign  intituled  "An  Act  to  amend  the 
General  Mining  Act,"  or  under  section  4  of  "  The  Mines  Act,  1892." 
65  Vict.  c.  9,  s.  4,  part;   57  Vict.  c.  16,  s.  1,  part;   60  Vict.  c.  8,  s.  2. 

'  54  Vict.  c.  8,  s.  3  (1),  provided  that  "  all  ores  and  minerals  mined, 
wrought  or  tjiken  from  lands,  located,  sold  and  granted  or  leased  by  the 
Crown  after  the  passing  of  this  Act,  shall  be  subject  to  a  royalty  to  the 
Crown  for  the  use  ol  the  Province,  whether  such  royalty  be  reserved  in 
the  grant,  patent  or  lease,  or  not.  The  following  specifically  named  ores 
shall  be  subject  to  the  royalty  following:  Silver,  nickel,  or  nickel  and 
copper,  3  per  cent.;  all  other  ores,  except  iron,  shall  be  subject  to  such 
royalty  as  shall  be  from  time  to  time  imposed  by  Order  in  Council,  not 
exceeding  3  per  cent.,  and  iron  ore  not  exceeding  2  per  cent. 

This  was  amended  in  1892  by  55  Vict.  c.  9,  s.  4  (1),  which  provided 
that  "  all  ores  and  minerals  mined,  wrought  or  taken  from  lands,  located, 
sold  and  granted,  or  leased  by  the  Crown  on  or  after  the  4th  day  of  May, 
1891,  shall  be  subject  to  a  royalty  to  the  Crown  for  the  use  of  the  Pro- 
vince, to  be  reckoned  at  the  following!  rates,  whether  such  royalty  be 
reserved  in  the  grant,  patent  or  lease,  or  not, 

(a)  Silver,  nickel,  or  nickel  and  copper,  3  per  cent. 
(6)  Iron  ore,  not  exceeding  2  per  cent. 
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(()  All  other  ores,  such  royalty  as  shall  be  from  time  to  time  imposed 
by  Order  in  Council,  not  exceeding  3  per  cent. 

And  again  in  1894,  57  Vict.  c.  16,  s.  1  (1),  which  enacts  that  "  instead 
of  the  royalties  on  ores  and  minerals,  reserved  and  payable  to  the  Crown 
for  the  ust'  of  the  Province  under  section  3  of  'An  Act  to  um«nd  the 
General  Mining  Act,'  being  chapter  8  of  the  Acts  passed,  54  Victoria,  and 
under  section  4  of  *  The  Mines  Act,  1892,'  there  shall  be  so  rcssrved 
and  payable  to  the  Crown  on  ores  and  minerals  taken  from  the  lands, 
located,  sold,  granted,  or  leased  under  the  said  Acts,  after  Ist  May,  1891, 
and  on  ores  and  minerals  taken  from  all  lands  which  may  be  hereafter 
located,  sold,  granted,  or  leased  by  the  Crown,  until  the  1st  January,  1900, 
a  uniform  charge  at  the  rate  of  2  per  cent,  on  the  ores  mentioned  in 
Articles  a  and  b  of  said  section  4.  and  a  charge  of  not  more  than  2  per 
cent,  on  the  ores  mentioned  in  Article  c,  etc. 

And  again  In  1897.  60  Vict.  c.  8,  s.  2,  which  amends  s.  4  of  (1892)  55 
Vict.  c.  9,  s.-s.  1,  by  inserting  after  the  word  "ores"  in  clause  (c)  the 
words  "  and  minerals." 

'  Derived  from  54  Vict.  c.  8,  s.  3,  s.-s.  2. 

=  Inserted  in  1892,  55  Vict,  c,  9,  s.  4,  s.-s.  2. 

*  Inserted  in  1S94,  57  Vict.  c.  16,  s.  1  (1). 

'  Dcrivid  from  54  Vict.  c.  8,  s.  3,  s.-s.  1;  and  55  Vict.  c.  9,  &.  4,  s.-s.  1. 

5.'— (1)  Subject  to  the  provisions  of  siil}-section  3  of  the  pre- 
ceding section,  which  shall  apply  to  all  royalties  reserved  under  this 
section,  all  ores  and  minerals  mined,  wrought  or  taken  from  lands 
located,  sold  and  granted  or  leased  by  the  Crown  on  or  after  the  Ist 
day  of  January,  1J>()(),  sliall  1)0  sul)ject  to  a  royalty  to  the  Crown  for 
the  use  of  the  Province,  to  be  reckoned  at  the  following  rates,  whe- 
ther such  royalty  be  reserved  in  the  grant,  patent  or  lease,  or  not: 

(ii)  On  ores  of  silver,  nickel,  or  nickel  and  copper,  three  per 
cent. 

(h)  On  iron  ore,  not  exceeding  two  per  cent. 

(c)  On  all  other  ores  and  minerals,  such  royalty  as  shall  be  from 
tinu'  to  time  imposed  by  Order  in  Council,  not  exceeding 
three  per  cent. 

(2)  Such  royalties  shall  be  calcidatcd  upon  the  value  of  the  ores 
or  minerals  at  the  pit's  mouth,  less  the  actual  cost  of  labor  and  e.v- 
plosives  for  mining  and  raising  the  same  to  the  surface,  and  shall  be 
jiayable  at  such  time  and  times,  and  the  values  shall  be  fixed  and 
ascertained  in  such  manner  as  shall  be  provided  by  regulation  to  be 
made  by  the  Lieutenant-Ctovernor  in  Council  in  that  behalf.^  55 
Vict.  c.  9,  s.  I,  part;  57  Vict.  c.  Ifi,  s.  1,  part;  00  Vict.  c.  8,  s.  2. 

'  1894,  c.  16.  8.  1,  s.-s.  2.  "Nothing  in  this  Act  contained  shall  pre- 
vent the  full  operation  of  section  4  of  the  said  Act  (1892),  upon  or  in 
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respect  of  all  mining  lands  which  may  be  located,  granted,  sold  or  leased 
by  the  Crown,  from  and  after  the  1st  January,  1900,  or  upon  or  in  respect 
of  any  mines  thereon  or  minerals  which  shall  be  mined,  wrought  or  taken 
therefrom  ":  1897,  R.  S.  O.  c.  36,  s.  5,  s.-s.  1. 

-  The  provision  for  the  calculation  of  the  royalty  is  the  same  as  section 
4,  sub-section  2,  of  this  Act,  omitting  the  words  "  and  the  subsequent 
treatment  thereof  for  the  market "  on  the  4th  line. 

The  effect  of  sub-sections  3,  4,  and  5,  supra,  is  that  in  all  cases  of 
patents  issued  prior  to  the  4th  May,  1891,  there  are  no  royalties. 
As  to  patents  issued  between  the  4th  May,  1891,  and  1st 
January,  1900,  the  royalties  provided  for  by  section  4  are  payable 
irrespective  of  the  provisions  in  the  patent  or  of  the  Act  in  force  at  the 
time  such  patent  was  issued. 

It  is  also  to  be  noted  that  the  royalties  under  section  4  are  to  be 
calculated  upon  the  value  of  the  ores  or  minerals  at  the  pit's  mouth,  less 
the  actual  cost  of  labour  and  explosives  for  mining  and  raising  the  same  to 
the  surface  and  the  subsequent  treatment  thereof  for  the  market,  whereas 
in  patents  issued  after  1900  the  cost  of  such,  subsequent  treatmenl: 
is  not  to  be  deducted.  As  to  patents  issued  on  or  after  1st  January,  1900, 
the  royalties  provided  for  by  section  5  will  be  payable. 

G.  The  Lieutenant-Governor  in  Council  may,  upon  the  recom- 
mendation of  the  Director  of  the  Bureau  of  Mines,  direct  that  the 
ores  of  any  mine  taken  or  to  be  taken  out  by  way  of  experiment  and 
for  the  purpose  of  ascertaining  the  quality  and  value  of  the  mineral 
and  mine  shall  be  free  from  royalty.^     55  Vict.  c.  9,  s.  5. 

'  Derived  from  54  Vict.  c.  8,  s.  4. 


REGULATIONS. 

T.  The  Lieutenant-Governor  in  Council  may  from  time  to  time 
make  such  regulations  ^  as  he  deems  necessary  or  expedient  for  the 
appointment  of  Arbitrators  or  Mining  Boards  to  hear  and  determine 
appeals  from  the  decisions  of  Inspectors  of  divisions;  for  the  pre- 
scribing, defining  and  establishing  of  the  powers,  duties  and  mode 
of  procedure  of  the  Arbitrators  or  Mining  Boards;  for  the  opening, 
construction,  maintenance  and  using  of  roads  [to]  ,2  through  or  over 
mining  claims,  mining  locations  or  lands  hereafter  sold  as  mining 
lands;  for  the  opening,  construction,  maintenance  and  using  of 
ditches,  aqueducts  or  raceways  through  or  over  such  claims,  locations 
or  lands  for  the  conveyance  and  passage  of  water  for  mining  pur- 
poses, and  generally  for  the  purpose  of  carrying  out  this  Act;  and 
such  regulations,  after  publication  in  the  Ontario  Gazette,  shall  have 
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the  force  and  effect  of  law.     55  Vict.  c.  9,  s.  G  (1);  s.  28  (2);  60  Vict, 
c.  8,  8.  4. 

>  Derived  from  27  &  28  Vict.  c.  9,  s.  35,  and  32  Vict.  c.  34.  s.  35. 

No  regulations  havo  yet  bern  made. 

=  Inserted  by  60  Vict.  c.   8,  s.  4. 
I 

H.  Any  regulations  made  under  this  Act  by  the  Lieutenant-Gov- 
ernor in  Council  shall,  if  made  when  the  Legislative  Assembly  is 
.fitting,  1)0  laid  upon  the  table  of  the  House  during  the  then  session, 
and  if  made  at  any  other  time  shall  be  laid  upon  the  table  of  the 
House  within  fifteen  days  from  the  beginning  of  the  next  session 
thereof.     55  Vict.  c.  9,  s.  6  (2);  57  Vict.  c.  IG,  s.  16. 

'  Derived  from  1S91  by  54  Vict.  c.  8,  s.  11. 

MINERALS  ON  CROWN  LANDS. 

9.  Any  person  or  persons  may  explore  for  mines  or  minerals  on 
any  Crown  lands,  surveyed  or  unsurveyed,  and  not  for  the  time  being 
marked  or  staked  out  and  occupied  as  hereinafter  mentioned  *  [ex- 
cept on  such  lands  as  may  by  the  Lieutenant-Governor  in  Council 
have  been  withdrawn  from  sale,  location  or  exploration  as  being  vain- 
able  for  tlu'ir  pine  timber  or  for  any  other  reason,  and  any  person 
at  tempting  to  explore,  occupy  or  work  any  lands  so  withdrawn  shall 
incur  a  penalty  of  $20  and  costs  and  in  default  of  payment  of  the  fine 
and  costs  such  person  may  be  imprisoned  for  any  period  not  exceed- 
ing one  month.]  =     55  Vict.  c.  9,  s.  7;  GO  Vict.  c.  3,  s.  3;  c.  8,  8.  5. 

'  1868-9,  32  Vict.  c.  34,  s.  6. 
» Inserted  by  60  Vict.  c.  8,  s.  5. 

10.  (1)  Crown  lands  not  situated  within  any  Mining  Division 
which  are  su])posed  to  contain  ores  or  minerals  and  mining  rights  in 
lands  the  ores  or  minerals  whereof  have  been  reserved  by  the  Crown, 
may  be  sold  or  leased  as  mining  lands,  in  blocks,  sections  or  lots,  to 
be  called  "  mining  locations." 

(2)  Where  such  Crown  lands  arc  situated  within  a  mining  divi- 
sion they  may  be  occupied  and  worked  as  "mining  claims,"  under 
miners'  licenses,  as  hereinafter  provided.*    GO  Vict.  c.  8,  s.  6. 

'  The  High  Court  of  Justice  for  Ontario  has  subject,  as  in  the  Judica- 
ture Act  mentioned,  the  like  jurisdiction  and  powers  as  by  the  laws  of 
England  were  on  the  4th  day  of  March,  1837,  possessed  by  the  Court  of 
Chancery  in  England. 

(S.s.  7.)  To  decree  the  issue  of  letters  patent  from  the  Crown  to  right- 
ful claimants. 
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(S.s.  8.)  To  repeal  and  avoid  letters  patent  issued  erroneously,  or  by- 
mistake,  or  improvidently,  or  through  fraud.    R.  S.  O;  1897,  c.  51,  s.  26. 

Except  where  otherwise  provided  the  rules  of  decision  are  the 
same  as  governed  the  Court  of  Chancery  in  England,  in  like  caEes,  on 
the  4th  day  of  March,  1837. 

In  Simpson  v.  Grant,  1855,  5  Gr.  267,  Blake,  C,  held  the  Court  could 
not  enforce  against  the  Crown  specific  performance  of  ,an  Order  in 
Council  (unwarranted  by  statute),  for  the  grant  of  land  to  the  plaintiff, 
and  that  if  the  Crown  upon  a  deliberate  view  of  all  the  circumstances, 
and  in  the  absence  of  fraud  or  mistake,  thought  proper  to  issue  letters 
patent  to  the  defendants  the  Court  has  not  jurisdiction  to  set  aside  the 
grant. 

The  following  are  cases  where  a  patent  or  Crown  grant  has  been 
set  aside: 

(1)  Attorney-General  being  a  party:  Attorney-General  v.  Garbutt, 
(1856)  5  Gr.  383;  Attorney-General  v.  Hill,  (1861)  8  Gr.  532;  Attorney-General 
V.  McNulty,  (1860)  8  Gr.  324;  Stevens  v.  Cook,  (1864)  10  Gr.  410;  Attorney- 
General  V.  McNulty,  (1865)  11  Gr.  281 :  Attorney-General  v.  Contois,  (1878) 
25  Gr.  346. 

(2)  Attorney-General  not  being  a  party:  Martyn  v.  Kennedy,  (1853)  4 
Gr.  61;  Proctor  v.  Grant,  (1862)  9  Gr.  26,  224;  Frecht  v.  Scheck,  (1863)  10 
Gr.  254. 

The  following  are  cases  in  which  the  patent  attacked  has  been  up- 
held: 

(3)  Attorney-General  being  a  party:  Westbrooke  v.  Attorney-General, 
(1865)  11  Gr.  330;  Mclntyre  v.  Attorney-General,  (1867)  14  Gr.  86;  Mutch- 
more  V.  Davis,  (1868)  14  Gr.  346;  A.  G.  a  defendant;  Rees  v.  Attorney- 
General,  (1869)  16  Gr.  467. 

(4)  Attorney-General  not  being  a  party:  Martin  v.  Kennedy,  1850,  2 
Gr.  80;  Simpson  v.  Grant,  (1855)  5  Gr.  267;  Saugeen  v.  Church  Soc,  (1858) 
6  Gr.  538;  Scane  v.  Hartrick,  (1859)  7  Gr.  161;  McDiarmid  v.  Diarmid,  (1862) 
9  Gr.  144;  Lawrence  v.  Pomeroy,  (1863)  9  Gr.  474;  Farmer  v.  Livingstone, 
(1883)  8  S.  C.  R.  140;  Barnes  v.  Boomer,  (1864)  10  Gr.  532;  Malon  v.  McLean, 
(1867)  13  Gr.  361;  Kennedy  v.  Lawlor,  (1868)  14  Gr.  224;  Cosgrove  v.  Cor- 
bett,  (1868)  14  Gr.  617;  Caldwell  v.  Fraser,  supra. 

In  Bidey  v.  Ray  (not  reported),  the  Q.  B.  Divisional  Court  held  that 
the  Attorney-General  was  a  necessary  party  to  an  action  to  set  aside  a 
patent  for  fraud. 

A  grant  of  land  from  the  Crown  must  be  of  record  and  under  the 
Great  Seal:  Jackson  v.  Wilkes,  1836,  4  O.  S.  142;  Sheldon  v.  Ramsay,  1852, 
9U.  C.  R.  105. 

The  Crown  is  not  bound  to  issue  a  patent  to  the  claimant  found  en- 
titled by  the  Heir  and  Devisee  Commission:  McDiarmid  v.  McDiarmid, 
1862,  9  Gr.  144. 

The  commissioners  under  the  Heir  and  Devisee  Commission  Act 
(now  R.  S.  O.  1897,  c.  31)  are  not  bound  by  the  strict  rules  applicable  to 
Courts  of  Law:   Scane  v.  Hartrick,  1859,  7  Gr.  161. 
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In  Brady  v.  Sadler,  1890,  17  O.  A.  R.  365,  extrinsic  evidence  was  ad- 
mitted to  explain  description  in  patent.  Miller  v.  Palmer,  1835,  3  O.  S. 
425. 

Other  grants  are  admissible  to  aid  in  construction  of  patent.  Clark 
V.  Honnycastle,  1835.  3  O.  S.  528,  and  ambiguities  may  be  cured  by  refer- 
ence to  prior  maps  and  subsequent  survey.  Home  v.  Munro,  1858,  7 
U.  C.  C.  P.  433. 

A  subsoqui-nt  patent  can  not  affect  tho  construction  of  a  prl»»r  patent: 
Davis  v.  McPhersim,  1873,  33  U.  C.  R.  376;  Harrison  v.  Frost,  1874,  34  U. 
C.  R.  110;  or  grant  land  which  passed  under  such  prior  patent.  Her 
V.  Nolan,  1861,  21  U.  C.  R.  309;  Chisholm  v.  Robinson,  1894,  24  S.  C.  R.  704. 

-  32  Vict.  c.  34,  ss.  7  &  8.  It  is  to  hv  noted  that  these  sub-sections 
art'  exclusivo.  and  that  therefore  there  is  no  authority,  under  s.-s.  1,  to 
sell  ur  lease,  as  mining  locations.  Crown  lands  in  a  mining  division.  The 
n-pulations  relating  to  mining  divisions  (see  Appendix  I.)  provide  for  the 
issue  of  patents  of  mining  claims. 

ENCOURAGEMENT  OF  IRON  MINING.* 

11.  (1)  The  Treasurer  of  the  Province  may,  under  tlie  authority 
of  siK-h  reticulations  as  may  be  made  from  time  to  time  by  the  Lieu- 
ieuaut-d'ovcrnor  in  Council,  pay  out  of  the  Iron  Alining  Fund, 
c'stal)lishe(l  by  the  Act  passed  in  the  57th  year  of  Her  Majesty's  reign, 
(liapter  !(!,  to  the  miners  or  producers  of  ore  upon  all  iron  ores  which 
shall  i)e  raised  or  mined  and  smelted  in  the  Province  for  a  period  of 
five  years  from  the  first  day  of  [^  .Janiuiry,  189(),]  the  equivalent  of 
one  dollar  per  ton  of  the  [^  metallic  iron]  product  of  such  ores;  but 
no  ])art  of  said  moneys  shall  be  so  paid  until  the  said  regulations  so 
far  as  lliey  govern  payments  have  been  approved  by  the  Legislative 
As-embly.     57  Vict.  c.  Ifi,  s   12;  50    Vict.  c.  13,  s.  G. 

(2)  Shoidd  so  large  a  quantity  of  ore  be  raised  or  mined  and 
smelted  in  any  one  year  that  the  sum  of  $25,000  will  be  insufhcient 
to  iiirot  tbc  ])ayments  ])rovided  for  in  the  preceding  sub-section, 
then  payments  to  the  miners  or  producers  thereof  shall  be  made  upon 
a  in-o  rtiln  basis,  so  tliat  no  more  than  $25,000  shall  be  paid  for  the 
]>ro(Iii(('  of  ores  in  any  one  year.    57  Vict.  c.  IG,  s.  1.3. 

'  Appropriati(ms  for  encouragement  of  iron  mining  were  introduced 
in  Ontario  in  1894  by  57  Vict.  c.  6,  s.  11. 

The  rogulations  are  printed  in  Appendix  I. 

Mn  :>!  Vict.  c.  16,  s.  12,  was  "July,  1894." 

» In  57  Vict.  c.  16,  s.  12,  was  "  pig  metal." 

12.  Payments  out  of  the  appropriation  of  $125,000  for  the  Iron 
Mining  I'und  sball  erase  and  determine  with  the  payments  of  any 
sum  or  suuis  which  shall  have  been  earned  during  the  said  period  of 
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five  years/  and  any  part  or  balance  of  the  said  sum  remaining  there- 
after shall  be  returned  to  and  become  part  of  the  Consolidated  Rev- 
enue Fund  of  the  Province.    57  Vict.  c.  16,  s.  14. 


Expires  1st  January,  1901;  see  section  11,  supra. 


EXPLORATORY  DRILLING.^ 


13.  (1)  The  Commissioner  of  Crown  Lands  may,  out  of  the 
moneys  voted  for  that  purpose,  purchase  not  more  than  two  diamond 
drills  to  be  used  in  exploratory  drilling  of  ores  or  minerals  in  the  Pro- 
vince, under  rules  and  regulations  -  to  be  made  by  the  Lieutenant- 
Governor  in  Council. 

(2)  The  regulations  shall,  amongst  other  things,  provide: 

(a)  For  the  control  and  working  of  the  drills  under  the  direction 
of  a  person  or  persons  employed  for  the  purpose  by  the 
Bureau  of  Mines; 

(&)  As  to  the  payment  of  freight  charges  where  the  drills  are 
used  upon  mines  or  lands  other  than  those  owned  by  the 
Crown; 

(c)  As  to  the  applications  for  the  use  of  the  drills  and  the 

method  of  dealing  therewith; 

(d)  As  to  the  charges  for  the  use  of  the  drills  and  for  damages 
thereto,  or  wear  and  tear  connected  therewith,  and  other- 
wise as  to  the  Lieutenant-Governor  in  Council  shall  seem 
meet.     57  Vict.  c.  16,  s.  15. 

^  Government  Diamond  Drill  for  exploratory  purposes,  first  provided 
for  in  1894  by  57  Vict.  c.  16,  s.  15. 

-  See  regulations  printed  in  Appendix  I. 

BUREAU    OF   MINES  ^    AND    OFFICERS. 

14.  There  shall  be  established  in  connection  with  the  Depart- 
ment of  Crown  Lands  a  Bureau  of  Mines  to  aid  in  promoting  the 
mining  interests  of  the  Province,  and  the  Lieutenant-Governor  in 
Council  may  appoint  an  officer  to  be  known  as  the  Director  of  the 
Bureau  of  Mines,  who  shall  act  under  the  direction  of  the  Commis- 
sioner of  Crown  Lands,  unless  and  till  otherwise  ordered,  and  who 
shall  be  paid  such  salary  as  shall  be  voted  by  the  Legislature.  55 
Vict.  c.  9,  s.  22. 

^  Established  in  1891  by  54  Vict.  c.  8,  s.  9. 
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15.  The  Director  of  the  Bureau  of  Mines  sluUl  have  all  the 
powers,  right^^  ami  authority  throughout  the  Proviiue  which  an 
ins|K'et«r  or  local  agent  has  or  may  exercise  in  any  mining  division 
or  locality,  and  such  other  powers,  rights  and  authority  for  the  carry- 
ing out  of  the  provisions  of  this  Act  as  shall  he  assigned  to  him  by 
regulation.*     ."i.")  Vict.  c.  0,  s.  23. 

'  In  54  Vict.  c.  9,  s.  10,  "for  that  purpose." 

1«.  (1)  'The  Lieutenant-Governor  may  appoint  [for  the  Pro- 
vince, or  any  })art  thereof,  and  J  -  for  every  Mining  Division  or  for 
«ny  part  thereof,  an  Inspector,  who  shall  be  an  officer  of  the  Bureau 
of  Mines,  and  nuiy  hy  Order  in  Council  ])rcscribe  the  duties  and  fi.x 
the  sahiry  of  such  Inspector.    55  Vict.  c.  1),  s.  25.    60  Yict.  c.  8,  s.  12. 

(2)  Xo  jierson  shall  be  appointed  or  authorized  to  act  as  an 
Inspector  who  practises  or  acts  or  is  a  partner  of  any  person  who 
j»ractises  or  acts  as  a  mining  agent,  or  who  is  employed  by  the  owners 
of  or  is  interested  in  any  mine.''  55  Vict.  c.  9,  s.  64.  60  Yict.  c.  8, 
s.  26. 

■  Derived  from  32  Vict.  c.  34.  s.  14. 

*  Inserted  In  1S97  by  60  Vict.  c.  8,  s.  12. 

'  F<»rmerly  limited  to  "  mining  claim  within  the  division  of  which  he 
wa.s  Inspector." 

17.  The  T.ieutenant-CJovernor  may  from  time  to  time  appoint 
loi  al  otVicers  or  agents  to  receive  apjdications  for  the  sale  of  mining 
lands  in  their  respective  agencies  and  to  carry  out  the  provisions  of 
any  regulations  '  and  Orders  in  Council  in  that  behalf,  and  to  supply 
information  to  intending  ])urchasers,  and  such  ofVicers  and  agents 
>liall  be  paid  in  such  manner  and  at  such  rates  as  the  Licutenant- 
(.'•v.rnor  in  Conncil  may  direct.     55  Vict.  c.  9,  s.  28   (1). 

•  Fir.st  provided  for  in  1S90  by  63  Vict.  c.  10,  8.  2. 

l.H  '  \n  {(.ni(('r|  -  apjxtintcd  under  this  Act  shall,  either  di- 
re* tly  or  in<1ire(  tly  ^  j)urchase  or  be  or  become  proprietor  of,  or  in- 
tert'itc'l  in,  any  Crown  lands*  or  mining  claim;'"'  and  any  such  pur- 
fhnse  or  intere-t  >]iall  be  void;"  and  if  any  officer  violates  the  pro- 
vision- of  tbi-  srctiftn  he  shall  forfeit  his  office  and  in  addition  thereto 
f-hnll  be  linble  to  a  penalty  of  .$500  for  every  such  offence,  to  be  rc- 
<overe<l  in  an  action  by  any  ]>erson  who  sues  for  the  same.  55  Vict. 
c.  :».  ^.  21. 

'  Derived   from  32  VIrt    r.  34,  a    41. 

In  .-^2  Virt.  r.  34.   s.  41.  "inspector,"  "officer,"  for  definition   see 
Strniulf*  .Tiidirial   Dictionary   (1H90).   p.  527. 

In  ?,2  Virt.  c.  34.  s.  41.  there  follow  the  words  "while  he  Is  such 
lnppf>rtor.-   which   were  f^rst  omitted    in  1892. 
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* "  Which  were  within  the  division  for  which  he  is  Inspector,"  which 
were  also  first  omitted  in  1892. 

°  Care  must  be  exercised  in  investigating  titles  to  lands  patented  or 
leased  since  2nd  April,  1869,  to  see  that,  if  Crown  lands,  they  were  not 
patented  to  any  person  who  was  then  an  inspector  within  the  division 
for  which  he  was  then  inspector,  and  if  a  mining  claim  that  no  inspector 
of  division  where  same  located  while  such  inspector  owned  or  became 
interested  in  same.  As  to  Crown  lands  patented  or  leased'  since  14th  April, 
1892,  it  must  be  borne  in  mind  there  has  been  and  is  now  no  limitation  as 
to  the  oflacer  being  an  officer  at  the  time  of  purchase,  etc. 

Any  such  officer  appointed  under  any  of  the  Mines  Acts  since  1892  may 
be  held  to  be  permanently  disqualified  from  purchasing,  or  being  or  becom- 
ing proprietor  of,  or  interested  in,  any  Crown  lands  or  mining  claim;  even 
though  such  officer  be  owner  of  mining  claim  at  time  ol  his  application 
his  interest  might  be  held  to  be  void. 

Quaere,  whether  his  interest  in  a  mining  claim  would  revert  to  his 
grantor  or  fo  the  Crown. 

"  For  definition  of  "  Crown  lands,"  see  ante. 

POWERS  AND  DUTIES   OF   INSPECTOR. 

lO.  ^  An  Inspector  nnder  this  Act  shall  have  power  to  do  all  or 
any  of  the  following  things,  namely: 

1.  To  make  such  examination  and  enquiry  as  may  he  necessary 

to  ascertain  whether  the  provisions  of  this  Act  relating  to 
matters  either  above  or  below  ground  are  complied  with  in 
the  case  of  any  mine. 

2.  To  enter,  inspect  and  examine  any  mine  and  every  portion 

thereof,  at  all  reasonable  times  by  day  or  night,  but  so  as 
not  to  impede  or  obstruct  the  working  of  the  mine.  i 

3.  To  examine  into  and  make  enquiry  respecting  the  state  and 

condition  of  any  mine,  or  any  portion  thereof,  and  the 
ventilation  of  the  mine,  and  all  matters  and  things  con- 
nected with  or  relating  to  the  safety  of  the  persons  em- 
ployed in  or  about  the  mine,  or  any  mine  contiguous  there- 
to, and  to  give  notice  to  the  owner  or  agent  in  writing  of 
any  particulars  in  which  he  considers  such  mine  or  any  por- 
tion thereof  or  any  matter,  thing  or  practice  to  be  dangerous 
or  defective,  and  to  require  the  same  to  be  remedied  within 
the  period  of  time  named  in  such  notice,  and  unless  the 
cause  of  danger  is  removed  or  such  defect  is  remedied  within 
the  time  named,  the  owner  or  agent  shall  be  guilty  of  an 
offence  against  this  Act. 
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•I.  To  exercise  such  other  [>o\vers  as  may  Ix?  necessary  for  ensur- 
ing llu*  health  aiul  s^ifety  of  miiurs  and  all  other  persons 
einployetl  in  or  al)om  mines  an<l  mininjx  works. 

•  Dorlvcd  from  53  Vict.  c.  10,  b.  15.  as  amended  In  1892  by  55  Vict. 
c.  9.  B.  65.  and  further  amended  by  60  Vict.  c.  8.  a.  27. 

20.  livery  Inspector  under  this  Act  shall  make  an  annual  report 
of  his  |.riK«'e«linj;s  durin«r  the  preceding  year  to  the  Director  of  the 
JUireau  «>f  Mines,  wiiich  report  shall  he  laid  before  the  Legislative 
\x^ciuhly.« 

'  55  Vict.  c.  9,  8.  67,  part. 

21.  In  the  event  (»f  a  vacancy  in  the  office  of  Mining  Inspector 
any  notice  hy  this  Act  reijuired  to  he  given  to  such  officer  shall  be 
^'iven  to  the  Director  of  the  Bureau  of  Mines.^ 
'  55  Vict.  c.  9,  8.  68. 

22.  On  the  occasion  of  any  examination  or  inspection  of  a  mine 
liie  (AvniT  sliall,  if  recpiircd  so  to  do,  ])roduce  to  the  Inspector,  or  any 
other  ler.M)!!  authorized  hy  the  Commi.ssioner  of  Crown  Lands,  an 
accurate  jilan  of  the  workings  thereof;  every  such  plan  as  aforesaid 
>hall  sJiow  the  workings  of  the  mine  up  to  within  six  months  of  the 
time  of  th«'  iiisj)e(  tion,  and  the  owner  shall,  if  required  by  such  in- 
.•^jcc  tor  or  other  authorized  j)erson,  cause  to  be  marked  on  such  plan 
the  progress  of  the  workings  of  the  mine  up  to  the  time  of  such  in- 
s[»octiim.  and  shall  al.«o  permit  the  Inspector  to  take  a  copy  or  tracing 
thereof.' 

'  55  Vict.  c.  9,  8.  66. 

23.  Mvery  Inspector  shall  be  r.r  officio  a  Justice  of  the  Peace  of 
tlic  comity  or  united  counties,  district  or  districts  which  a  mining 
divi-.on  conijinhends  or  includes,  in  whole  or  in  part,  or  in  which  or 
in  any  |>ortion  of  which  a  mining  division  lies;  and  it  shall  not  be 
n  rc^.-ary  that  he  shall  reside  therein  or  possess  any  property  quali- 
lication  whatever  in  f»rd<'r  to  enable  him  lawfully  to  act  as  such  Jus- 
tice »>f  the  Peace.' 

•  55  Virt.  c.  9.  8.  26  (1):  60  Vict.  c.  8.  B.  13. 

2'l.  Kvrry  Inspectf)r  shall,  as  to  the  mining  division  for  which  he 
i-  appoifited.  Imve  jiower  to  settle  summarily  all  disputes  between 
luTn-r*'!  ns  to  the  existence  or  forfeiture  of  mining  claims,  and  the 
rvtent  and  boundary  thereof,  and  as  to  the  use  of  water  and  access 
t)  erct'».  and  generally  to  settle  all  diniculties,  matters  or  questions 
bet  wren  licen.«ee-»  wliif  h  may  arise  under  this  Act;  and  the  decision 
<f  sucli  In-i>e(tor,  in  all  cases  under  this  Act,  shall  be  final,  except 
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where  otherwise  provided  by  this  Act,  or  where  another  tribunal  is 
appointed  under  the  authority  of  this  Act;  and  no  case  under  this 
Act  shall  be  removed  into  any  court  by  certiorari.^ 

"■  55  Vict.  c.  9,  s.  26  (2) ;  identical  with  concluding  portion  of  32  Vict, 
c.  34,  s.  14. 

25.  Every  Inspector  appointed  in  and  for  a  mining  division  un- 
der this  Act  may  appoint  any  number  of  constables  not  exceeding 
four;  and  the  persons  so  from  time  to  time  appointed  shall  be  and  are 
hereby  constituted  respectively  constables  and  peace  officers  for  the 
purposes  of  this  Act,  for  and  during  the  terms  and  within  the  mining 
divisions  for  which  they  are  respectively  appointed.^ 

^55  Vict.  c.  9,  s.  46;  Constables  appointed  under  this  section  are 
"  officers  "  within  the  meaning  of  section  18,  supra,  and  so  prohibited  from 
purchasing,  being,  or  becoming  proprietor  of  or  interested  in  any  Crown 
lands  or  mining  claim. 


PART  II.— MINING  LOCATIONS. 

FORM,    SIZE    AND    PRICE    OF    LOCATIONS. 

26.  Mining  locations  under  this  Act  shall  conform  to  the  fol- 
lowing requirements: 

1.  In  the  unsurveyed  territory  within  the  districts  ^  of  Algoma, 

Thunder  Bay  and  Eainy  Eiver,  and  that  part  of  the  district 
of  Nipissing  which  lies  north  of  the  French  River,  Lake 
Nipissing  and  the  River  Mattawa,^  every  regular  mining  lo- 
cation shall  be  rectangular  in  shape,  and  the  bearings  of 
the  outlines  thereof  shall  be  due  north  and  south  and  due 
east  and  west  astronomically;  and  such  location  shall  be  of 
one  of  the  following  dimensions,  namely,  eighty  chains  in 
length  by  forty  chains  in  width,  containing  three  hundred 
and  twenty  acres,  or  forty  chains  square,  containing  one 
hundred  and  sixty  acres,  or  forty  chains  in  length  by  twenty 
chains  in  width,  containing  eighty  acres,  or  twenty  chains 
in  length  by  twenty  chains  in  width,  containing  forty 
aeres.^ 

2.  "WTiere  a  mining  location  in  the  unsurveyed  lands  in  the  ter- 

ritory aforesaid  borders  upon  a  lake  or  river  a  road  allowance 
of  one  chain  in  width  shall  be  reserved  along  the  margin  of 
the  lake  or  river,  and  the  width  of  the  location  shall  front 
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on  the  road  allowance,  and  the  bearings  of  the  other  out- 
lines of  the  location  sliall  he  due  north  and  south  and  due 
east  and  west  astronomically,  and  the  location  shall  other- 
wiM'  lonforni  to  the  requirements  of  the  preceding  sub- 
M'dion  as  nearly  as  the  nature  of  the  land  will  admit:* 
TrMvided  that  the  Commissioner  of  Crown  Lands  may, 
where  in  his  o|iinion  the  j)ul)lic  interests  will  not  be  pre- 
judiced, specially  direct  that  such  reservation  shall  not  be 
nuide  in  the  case  of  any  island  or  islands  which  contain  not 
more  than  thirty  acres."' 

3.  In  the  t«)wnshij)S  in  the  said  territory  surveyed  or  hereafter 
to  be  surveyed  "  into  sections  or  lots  every  mining  location 
after  such  survey  shall  consist  of  a  half,  a  quarter,  an  eighth, 
or  a  sixteenth  of  a  section  or  lot  as  the  case  may  be,  but  so 
that  the  area  of  any  such  mining  location  shall  not  be  less 
than  forty  acres." 

I.  In  all  jKitents  [and  lenses]  "^  for  mining  locations  in  the  ter- 
ritory aforesaid  there  shall  be  a  reservation  for  roads  of  five 
p<T  centum  of  the  quantity  of  land  professed  to  be  granted. 

."».  In  the  lands  not  situate  within  the  limits  of  the  territory 
aforesaid  mining  locations  shall  be  as  may  be  defined  by  any 
Order  in  Council  hereafter  to  be  made,  but  so  that  the  area 
of  any  such  location  shall  be  not  less  than  forty  acres.** 

'  The  territorial  divi.sion  of  Ontario  into  counties  and  districts  Is 
dorlarod  by  R.  S.  O.  (1897)  c.  3. 

'-  1890,  c.  9.  s.  1  (1). 

'  Addrd  In  1S90  by  53  Vict.  c.  9.  s.  1  (2).  Prior  to  7th  April,  1890,  the 
fm.illoHi   ruiniriK   loratinn  nllow(Ml  was  80  acres. 

*  ivrivp<l  fn.m  32  Virt.  r.  34,  s.  9.  s.-s.  2.  It  has  been  contended  that 
a  Kr.ini  of  a  niininR  loratlon  not  rcBorvlng  the  chain  road  allowance  was 
void  a.M  t<»  th*'  grant  of  the  chain,  which  should  have  been  reserved,  and 
wfnild  bo  rf>a<l  by  thf  Court  as  If  the  statutory  road  allowance  had  been 
rf'j^^Tvrd  pursnant  to  tho  stahito.  Tho  qticstlon  was  also  discussed  but  not 
f]vrhh(\  In  CaldwoH  v.   Fraser.  suf,v<i. 

Whrro  thrrr  Is  ;i  road  allowance,  the  patentee  is  not  a  riparian 
proprbtnr  and  would  not  bo  entitled  to  land  created  by  alluvion,  which 
would  not  bo  an  arrrotlon  to  the  land  patented,  but  to  the  road  allow- 
anrr.  thr  prop<»rty  of  the  Crown.  Cockburn  v.  Eager,  1876,  24  Gr. 
409.  nilrs  V.  Canipboll.  (1S72)  19  Gr.  226.  See  reference  to  these  cases  by 
Hoyd.  C.  In  Hafto  v.  Hooth.  (1S86)  11  O.  R.  491.  504. 

Whorr  l.ind  was  d»>flrril)ed  in  a  patent  as  coramencInK  "  In  front  on 
T^-ikr  Krio.  at  the  soiith-oast  angle  of  the  lot."  it  was  held  that  the  south- 
r^;>?'  anelo  of  the  Int  as  it  stood  at  the  time  of  the  grant  made,  and  not 
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a  point  shifting  with  the  encroachment  of  the  lake  was  meant.  Iler  v. 
Nolan,  (1861)  21  U.  C.  R.  309. 

'This  proviso  was  added  in  55  Vict.  c.  9,  s.  10,  s.-s.  2.  In 
cases  covered  by  this  proviso  the  reservation  of  a  road  allowance  is  dis- 
cretionary. In  all  other  cases  within  s.-s.  2  it  is  imperative.  R.  S.  O. 
1897,  c.  1,  s.  8,  s.-s.  2. 

"  See  "  The  Surveys  Act,"  R.  S.  O.  (1897)  c.  181. 

^The  description  by  metes  and  bounds  in  the  Crown  Lands  De- 
partment may  be  considered  in  construing  patent  describing  land  by 
number  of  lot  and  concession.  Hagarty  v.  Briton,  (1870)  30  U.  C.  R.  321; 
see  Hyatt  v.  Mills,  (1890)  20  O.  R.  365.  Per  Annan,  C.J.,  for  the  Court,  in 
appeal,  19  A.  R.  329. 

A  patent  of  land  described  as  in  one  concession,  with  metes  and 
bounds  extending  into  another  concession  will  not  pass  any  land  in  the 
latter  concession.    Wigle  v.  Stewart,  (1869)  28  U.  C.  R.  427. 

So  where  the  land  is  described  as  in  a  township,  and  the  descrip- 
tion by  metes  and  bounds  would  extend  into  a  town.  Campbell  v.  Crooks, 
(1852)  9  U.  C.  R.  639. 

®  Inserted  in  1892  by  55  Vict.  c.  9,  s.  10,  s.-s.  4,  leases  having  been 
first  .authorized  in  1891  by  54  Vict,  c,  8,  s.  5. 

"55  Vict.  c.  9,  s.  10  (5);  57  Vict.  c.  16,  s.  3. 

2T.  ^  Mining  locations  in  imsurveyed  territory  shall  be  surveyed 
by  an  Ontario  Land  Surveyor/  and  shall  be  connected  with  some 
known  point  in  previous  surveys,  or  with  some  other  known  point  or 
boundary  (so  that  the  tract  may  be  laid  down  on  the  office  maps  of 
the  territory  in  the  Department  of  Crown  Lands),  at  the  cost  of  the 
applicants,  who  shall  be  required  to.  furnish  [within  four  months  of 
the  time]  ^  of  their  application  the  surveyor's  plan,  field  notes  *  and 
description  of  the  location,  showing  a  survey  in  accordance  with  this 
Act  and  to  the  satisfaction  of  the  Commissioner  of  Crown  Lands, 
[and  such  surveyor's  plan,  field  notes  and  description  shall  not  be 
regarded  as  constituting  a  claim  to  the  location  on  behalf  of  the  party 
for  whom  or  at  whose  instance  they  have  been  prepared,  unless  they 
shall  be  filed  in  the  Department  of  Crown  Lands  immediately  upon 
completion  of  the  survey].^  55  Vict.  c.  9,  s.  11;  60  Vict.  c.  8,  s.  7  (1). 

1  Derived  from  32  Vict.  c.  34.  s.  2. 

^  See  "  The  Surveys  Act,"  R.  S.  O.  (1897)  c.  181. 

« Inserted  by  60  Vict.  c.  8,  s.  7,  s.-s.  1,  in  substitution  for  "  with." 

*A  certified  copy  of  the  field  notes  is  admissible  in  evidence:'  Car- 
rick  V.  Johnston,  (1866)  26  U.  C.  R.  69;  Strong  v.  Jones,  (1850)  7  U.  C.  R.  385. 
So  certified  copy  of  plan:  Badgely  v.  Bender,  (1834)  3  O.  S.  221;  Nicholson  v. 
Page,  (1868)  27  U.  C.  R.  318.  Or  a  sworn  copy:  Whelan  v.  McLachlan,  (1865) 
16  U.  C.  C.  P.  102. 

=  Added  by  60  Vict.  c.  8,  s.  7. 
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Where  there  is  n  discrepancy  bi'tween  the  boundaries  Indicated 
by  work  im  the  ground  and  those  »hi»wn  on  the  plan,  the  work  on  the 
ground  will  govern.  Ovens  v.  Davidson,  1860,  10  U.  C.  C.  P.  302;  Car- 
rlck  V.  Johnston.  (IS66)  26  V.  C.  R.  69;  McGregor  v.  Calcutt,  (1868)  18  U.  C. 
C.  V.  39;  numb  v.  Stelnhoff.  (1887)  14  S.  C.  R.  739. 

In  determining  b4»undarie8,  the  true  astronomical  line  is  preferred 
to  a  line  run  magnetically,  making  no  allowance  for  the  variations  c£ 
the  compass.     Thibaudeau  v.  Skead,  1876,  39  U.  C.  R.  387. 

JJ.S.  Ill  addition  to  tlie  requirements  of  sections  2G  and  27,*  every 
application  for  a  mining  location  shall  be  accompanied  with  an  afli- 
•  i.ivit  .'ihowing  the  discovery  of  valual)le  ore  or  mineral  thereon  by 
or  on  behalf  of  the  api)lieant,  and  that  he  has  no  knowledge  and  has 
never  heard  of  any  adverse  claim  by  reason  of  prior  discovery  or 
otherwise,  and  every  applicant  shall  within  sixty  days  pay  in  to  the 
department  of  Crown  l^mds  one-fourth  of  the  purchase  price  or 
rrntal.  and  witliin  three  months  the  remaining  three-fourths,  the 
time  to  be  reckoned  from  tlie  date  on  which  the  application  has  been 
filed  in  thi'  Department,  and  in  case  of  failure  in  respect  of  any  of 
these  recjuirements  the  ai)j>lioation  shall  lapse  and  be  of  no  effect: 
Provided,  however,  that  in  no  case  shall  a  patent  or  lease  for  a  loca- 
tion in  nnsurveyed  territory  issue  until  a  survey  has  been  filed  as 
reijuin-d  by  (the  next  preceding  section,]  ^  and  that  in  the  case  of 
locations  in  surveyed  townshij)s  the  time  for  completing  all  re- 
quirements on  the  part  of  an  applicant  may  be  limited  to  thirty  days 
at  the  discretion  of  the  Commissioner  of  ('rown  Lands. 

'  I'robjibly  Hhould  be  "  section  26,"  which  was  added  by  60  Vict.  c.  8, 
8.  7.  as  S.-8.  2  of  8.  11  of  55  Vict.  c.  9,  consolidated  as  section  26  of  this  Act 
•  60  Vict.  c.  8.  8.  7  (2). 

2M>.  No  aiqdication  for  mining  lands  containing  ores  or  mine- 
ral- of  the  same  class  or  kind  '  shall  be  entertained  in  any  one  calen- 
<iar  year  from  any  person  for  more  than  three  hundred  ahd  twenty 
acres,  nor  fr..m  any  firm.  ])arf nership,  syndicate  or  incorporated  com- 
pany for  more  than  six  hundred  and  forty  acres,  within  a  radius  of 
fiftei-n  miles '  in  j,ny  one  district  or  county  of  the  Province,  and  such 
areas  may  he  ((.niposed  of  separate  locations  of  not  less  than  forty 
n(  res  each;  and  iji  the  event  of  an  apjdication  lapsing  or  becoming 
al  and«>ned.  the  apjdicant  therefor  may  apply  for  other  mining  land 
in  the  -ame  district  or  county  in  jdace  thereof,  but  so  as  not  to  exceed 
the  limit  herein  ]»rovided:  and  where  a  locality  or  territory  is  reported 
or  shown  to  be  rich  in  ores  or  minerals,  the  Commissioner  of  Crown 
T/iiids  may  sfill  further  limit  ap])licants  to  one  or  more  locations  of 
forty  a.  res.  at  his  discretion.     GO  Vict.  c.  8,  s.  7  (3). 

This  limitation  first  Introduced  in  1897  by  60  Vict.  c.  8,  s.  7  (3). 
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-  "  Within  a  radius  of  15  miles."  There  is  no  ruling  of  tho  Crown 
Lands  Department  as  to  the  point  from  which  the  "  radius  of  15  miles  "  is 
to  be  measured,  but  it  may  be  assumed  that  it  would  be  the  centre  of  the 
group  of  locations  taken  up  by  the  applicant  within  the  calendar  year. 
The  Commissioner  has  decided  that  "  calendar  year  "  means  the  interval 
between  the  1st  day  of  January  and  the  31st  day  of  December  (both  in- 
clusive) in  a  given  year. 

•JO.  In  the  case  of  applications  for  mining  lands  made  prior  to 
the  13th  day  of  April,  1897,  and  not  prior  to  that  day  finally  dis- 
posed of  by  the  Commissioner  of  Crown  Lands,  the  periods  in  which 
all  requirements  herein  are  to  be  completed  shall  date  from  the  said 
13th  day  of  April;  and  in  all  other  respects  the  provisions  of  sections 
27,  28  and  29  shall  apply,  except  in  cases  where  the  surveys  for  the 
lands  had  prior  to  the  said  day  been  made  and  filed,  or  at  least  one- 
half  of  the  purchase  money  paid  thereon,  in  which  cases  the  periods 
of  time  mentioned  in  section  28  shall  be  deemed  to  run  from  the  said 
13th  day  of  April.     60  Vict.  c.  8,  s.  7  (4). 

81.  (1)  The  price  per  acre  of  all  Crown  lands  to  be  sold  as  min- 
ing lands  or  locations  in  the  Districts  of  Algoma,  Thunder  Bay, 
Eainy  Kiver  and  that  part  of  the  District  of  Nipissing  which  lies 
north  of  the  French  Eiver,  Lake  Nipissing  and  the  Eiver  Mattawa 
shall  be: 

(a)  If  in  a  surveyed  township  and  within  six  miles  of  any 
railway    $3  00 

(b)  If  elsewhere  in  surveyed  territory 2  50 

(c)  If  within  six  miles  of  any  railway  but  in  unsurveyed 

territory    2  50 

(d)  If  situate  elsew^here  in  unsurveyed  territory 2  00 

(2)  The  price  per  acre  of  all  other  Crown  lands  sold  as  mining 
lands  or  locations  and  lying  south  of  the  aforesaid  lake  and  rivers 
shall  be: 

(e)  If  in  a  surveyed  township  and  within  six  miles  of  any 

railway    $2  00 

(/)  If  situate  elsewhere   1  50 

57  Vict.  c.  16,  s.  4,  part. 

(3)  The  price  per  acre  for  a  patent  of  mining  rights  shall  be 
half  of  the  above  rates.    Order  in  Council  dated  21st  May,  1897. 

32.  ^  A  prospector  or  explorer  ^  who  is  the  first  discoverer  of 
valuable  metals,  ores  or  minerals  shall  be  entitled,  subject  to  the  royal- 
ties provided  by  this  Act,  to  a  free  grant  of  one  location  of  forty  acres 
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whert*  tlif  vein,  loile  or  other  deposit  is  not  less  than'  ten  miles 
from  the  nearest  known  mine.  Vfin.  l<ule  or  deposit  of  the  same  metal, 
orr  or  miin'ra!  r«*sjM'(  tiv»'ly.  and  proofs  of  his  i)ein«r  tlie  first  discoverer 
and  of  the  dislanct'  from  tlie  nearest  known  oeeurrence  of  the  same 
niftal,  ore  or  niincral  sliall  he  made  hv  allidait  *  to  the  satisfaction 
of  \\\o  Commissioner  of  Crown  Lands.'' 

'  In  the  cnto  of  a  patent .  grant  or  lease  issued  between  14th  April, 
1S92.  and  th«>  13tii  April.  lvS97,  wherein  the  prospector  or  explorer  is  de- 
»<rrl!x'd  as  "  the  original  discoverer,"  etc.,  thore  is  by  virtue  of  55  Vict, 
r.  9,  8.  4.  8.-9.  3.  an  exemption  from  paying  royalty  on  any  part  of  the 
ore.  produce,  or  profit  of  such  mine  for  15  years  from  the  date  of  the 
patent,  grant  or  lease. 

'  Hy  R.  S.  O.  (1897)  c.  46,  s.  14,  mining,  exploration  or  prospecting 
for  minerals  within  Algonquin  Park  is  prohibited  except  under,  and  in 
arronlanre  with,  the  provisions  of  the  regulations  to  be  made  in  that 
»)ehalf. 

*  .Sub-section  3  of  section  4  of  55  Vict,  c,  9,  was  repealed  by  60  Vict.  c. 
8.  H.  3.  and  the  above  substituted.  See  Hallyman  v.  Noonan,  1876,  1  App. 
('a.«*.  575. 

*  For  form  of  affidavit,  scr  Arpfndix  II. 
»  60  Vict.  c.  8.  s.  3. 

nil.  '  Where  a  part  or  section  of  the  Province  is  shown  or  re- 
))ort«Ml  to  i)e  ricli  in  ores  or  minerals,  the  Lieutenant-Governor  in 
Council  may  witlidraw  the  whole  or  a  portion  thereof  from  sale  or 
lease,  and  .'Jet  the  same  apart  pending  an  exploration  thereof  or  the 
|»rosj>e(tin<;  of  veins,  lodes,  or  other  deposits  of  ores  or  minerals 
therein  hy  the  use  of  a  diamond  drill  or  otherwise,  under  the  direction 
of  flje  Commissioner  of  Crown  Lands  and  may  fi.x  the  price  per  acre 
.11  any  ^'reater  sum  tiuin  is  hereinheforc  ]>rovided,  or  may  offer  the 
>aiii»-  for  sale  .'it  j'uiijie  auction,  on  siu-h  terms  and  conditions  as  may 
l-  lixed  hy  (►nl.r  in  Council.-     CO  Viet.  c.  8,  s.  8. 

'  Derived  from  :>\  Vict.  c.  8,  s.  1  (3),  which  was  consolidated  in 
1S92  a*  55  Virt.  c   9.  s.  12  (3).  which  was  repealed  by  57  Vict.  c.  16,  s.  4. 

■  i/unrrr,  whether  It  Is  necessary  "such  terms  and  conditions"  must 
\f*  set  forth  in  the  wime  Order  in  Council  which  withdraws  lands. 

rOMHTlMNs    ON    WHICH    U)C.\TIONS    TO    HE   HELD. 

St'l.  (1)  Tlie  grantee  or  owner  of  any  mining  location  sold  and 
pntente*!  ne.der  se*  tion  .'H  shall,  during  the  .seven  years  immediately 
ff>!lo\vintr  the  i^^iw  of  tho  ]»atent  therefor,  expend  in  stripping  or  in 
•  pening  up  mines,  in  sinking  .«hafts  or  in  other  actual  mining  opera- 
t  oiw,  ox,  lusive  of  all  honsefj,  roads  and  other  like  improvements,  a  sum 
r    t  ]'^-  than  at  the  rate  of  $1  per  acre  during  the  first  two  years,  and 
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a  sum  not  less  than  at  the  rate  of  $1  per  acre  during  each  remaining 
year  of  the  said  seven  years,  and  the  said  expenditure  may  consist  of 
labor  actually  performed  by  grown  men  to  be  computed  at  the  rate 
of  $2  per  man  per  day;  but  if  two  or  more  locations  are  contiguous, 
the  whole  of  the  mining  work  herein  required  may  be  done  upon  one 
of  them.^ 

(2)  In  default  of  such  expenditure  during  the  first  two  years  or 
during  any  subsequent  year  of  tlie  said  period  of  seven  years,  all  rights 
connected  with  any  such  mining  location,  shall  upon  an  order  in  that 
behalf  being  made  by  the  Lieutenant-Governor  in  Council,  upon  the 
report  of  the  Director  of  the  Bureau  of  Mines  that  such  expenditure 
has  not  been  made,  revert  to,  and  be  vested  in  Her  Majesty,  her  suc- 
cessors and  assigns,  for  the  public  uses  of  the  Province,  freed  and 
discharged  of  any  interest  or  claim  of  any  other  person  or  persons 
whatsoever.^ 

^  54  Vict.  c.  8,  s.  2,  s.-s.  1,  contains  provision  requiring  the  expendi- 
ture of  $4  per  acre  where  patent  exceeded  160  acres  during  the  first  seven 
years,  and  where  less  than  160  acres,  $5  per  ,acre  during  first  seven  years. 
This  was  repealed  by  60  Vict.  c.  8,  s.  9,  which  substituted  therefor  the 
above. 

-  60  Vict.  c.  8,  s.  9. 

35.  (1)  Instead  of  granting  any  mining  lands  in  fee  simple  the 
same  may  be  leased  or  demised  for  a  term  of  ten  years,  with  the  right 
of  renewal  for  a  further  term  of  ten  years  at  the  same  rental  if  the 
covenants  and  conditions  have  been  performed  and  fulfilled.^ 

(^)  Unless  otherwise  provided  by  regulation,  the  rental  for 
the  first  year  shall  be  one  dollar  per  acre,  and  for  each  year  there- 
after the  sum  of  twenty-five  cents  per  acre  payable  in  advance,  in 
respect  of  lands  within  the  territory  designated  in  the  first  sub- 
section of  section  31  of  this  Act;  and  sixty  cents  per  acre  the  first 
year,  and  thereafter  for  each  year  fifteen  cents  per  acre,  payable  in 
advance,  in  respect  of  lands  situate  elsewhere. 

(3)  Such  lease  may  at  the  expiration  of  the  second  term,  if  the 
covenants  and  conditions  thereof  have  been  performed  and  fulfilled, 
be  renewed  for  a  term  of  twenty  years  on  such  conditions  and  at  such 
rent  as  the  regulations  shall  provide,  and  may  in  like  manner  and 
subject  to  the  like  conditions  be  renewed  from  time  to  time  at  the 
expiration  of  every  twenty  years.^ 

(4)  Every  such  lease  shall  be  subject  to  such  covenants  and  con- 
ditions on  the  part  of  the  lessee,  his  executors,  administrators  and 
assigns,  to  be  paid,  observed  and  performed,  as  shall  be  provided  by 
regulation. 
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(*»)  '  Tlu'  siud  lease  may  amon^'  other  thln«r.s  provide  for  the  re- 
in«>va!,  in  ease  of  forfeiture  or  non-renewal  of  the  lease,  of  any  mining 
plant  *  ami  maehinery  which  the  lessee,  his  exeeutors,  heirs  and  ad- 
ministral«»rs  shall  have  placed  or  erected  uj)on  the  said  premises. 

(•I)  Tlure  shall  l»e  expended  in  strippin<;^  or  in  opening  up 
mines  or  in  -inkin;,'  shafts  or  in  other  actual  mining  operations" 
the  like  sums  uj>on  lands  leased  under  the  provisions  of  this  Act  as 
it  is  pr«)\ide«l  hy  section  .'M  hereof  shall  he  expended  in  the  case  of 
sales  or  grants  and  within  the  like  ]>eriods,  and  in  default  of  such 
expeniliture  the  lease  shall  l»e  forft'ited  '  and  hecome  ahsolutely  void, 
;m<l  the  sai<l  lancN,  mines  and  minerals  shall  upon  an  order  in  that 
hhalf  heing  made  hy  the  Lieutenant-CJovernor  in  Council,  upon  the 
report  of  the  Director  of  the  P>ureau  of  Mines  that  such  expenditure 
has  not  hecn  made,  revert  to  and  hecome  the  pro])erty  of  and  he  vested 
in  !!•  r  Majesty,  her  successors  and  assigns,  and  shall  cease  to  he  the 
property  of  any  other  person  or  i)ersons  whatsoever.*  55  Vict.  c.  0, 
s.    1  I. 

(*)  WJHii  mining  rights"  are  leased  the  rental  shall  ho  fifty  per 
cent.  «»f  the  rates  fixed  hy  suh-section  2.^" 

'  Power  to  lease  first  given  in  1891,  by  54  Vict.  c.  8,.  s.  5. 
The  right  of  renewal  is  recognized,  but  the  conditions  and  rentals 
nre  to  be  determined  from  time  to  time  by  regulation. 

'  Soiv  that  "  assigns  "  not  provided  for. 

•  As  to  •'  plant."  see  Mlddleton  v.  Flanagan,  (1894)  25  O.  R.  417. 
■Stripping  the  vein"  is  defined  In  lire's  Dictionary  of  Arts,  etc. 
(1S60)  Vol.  III.,  p.  14G.  as  follows:  "Should  the  vein  be  very  narrow,  it 
IH  necessary  to  remove  a  portion  of  the  sterile  rock  which  encloses  it, 
in  order  fo  give  the  work  a  sufTIclent  width  to  enable  the  miner  to  ad- 
vance. If  in  this  ca.Me  it  l)e  quite  distinct  from  the  rock,  the  labour  may 
l>«>  fariliijitrd  a.«<  well  as  the  separation  of  the  ore  by  disengaging  the 
vein,  on  one  of  Its  faces  through  a  certain  extent,  the  rock  being  at- 
tarkrd  separately.     This  operation  is  called  stripping  the  vein." 

'Am  to  ■arfiial.-  Fee  (illlard  v.  Hollert.  (1883)  24  O.  R.  147;  Black  v. 
Tornni..  r.  Co  .  (isss)  1.-,  o.  U.  642;  Hogaboom  v.  Graydon,  (1894)  26  O.  R. 
29H:  He  Monteith.  Merchants  Hank  v.  Monteith,  (1885)  10  O.  R.  529;  Hoggan 
v.  Kffjuimaulf  fie  Nanainio  H.  W.  Co..  (1801)  20  S.  C.  R.  235;  affirmed  P.  C.  23, 
Can  (int.  12!>  As  to  "  oper.ition."  see  Sage  v.  Township  of  West  Oxford, 
«1S02>  2"  O    H.  f.TS. 

The  law  .ippe.Trs  to  he  that  if  the  reversioner,  with  knowledge  of 
the  accrual  of  the  forfeiture,  does  anything  thereafter  whlcK  a'dmits 
the  f«ul)8equent  continuance  of  the  tenancy,  such  action  on  his  part  con- 
ptitutej,  a  waiver.  .Jones  v.  Carter.  (184f.)  15  M.  &  W.  718;  "Doe  v.  Birch, 
Mv^r.)  1  M   gr  W.  tor.;  Drndy  v.  Nicholl.  (1858)  4  C.  B.  N.  S.  376. 
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And  this  appears  to  apply  to  acta  of  Ministers  and  officers  of  th3 
Crown  representing  the  Crown.  See  Holland  v.  Ross,  (1890)  19  S.  C.  R. 
566;  see  Peterson  v.  The  Queen,  (1889)  2  Ex.  Ct.  Rep.  67,  judgment  Bur- 
bidge,  J.,  at  p.  74;  Attorney-General  v.  John  Ettershank,  (1875)  L.  R. 
6  P.  C,  354,  distinguishing  Keating  v  Sparrow,  1  Bell  v.  Beattie,  Ir.  Ch. 
Rep.  367;  Davenport  v.  The  Queen,  (1877)  L.  R.  3  App.  Cas.  115; 
see  p.  132  (per  Sir  Montague  E.  Smith):  "Where  money  is  paid 
and  received  as  rent  under  a  lease,  a  mere  protest  that  it  is  accepted 
conditionally  and  without  prejudice  to  the  right  to  insist  upon  a  prior 
forfeiture,  cannot  countervail  the  fact  of  such  receipt"";  but  the  receipt 
of  rent  is  not  a  waiver  of  a  forfeiture,  unless  it  be  of  rent  due  on  a  day 
after  the  forfeiture  was  incurred.  See  Pollock,  C.  B.,  and  Martin,  B.,  in 
Price  V.  Worwood,  (1859)  4  H.  &  N.  512;  Roberts  v.  Davey,  (1833)  4  B. 
&  Ad.  664;  Doe  v.  Banks,  (1833)  4  B.  &  Ad.  401;  Dumpor's  Case,  1  Sm.  L.  C. 
41  and  notes;  Croft  v.  Lumley,  (1857)  6  H.  L.  C.  672;  Pennant's  Case,  3  Rep. 
64«.  In  Australia,  it  was  held  in  Barwick  v.  Duchess  of  Edinburgh  Co.,  8 
V.  L.  R.  (Eq.)  70;  3  A.  L.  T.  68,  121,  by  the  full  Court  that  the  Crown  not 
having  re-entered  or  taken  possession  where  there  was  a  proviso  for 
forfeiture  in  case  of  breach  of  covenants,  and  a  Gazette  notice  declaring 
forfeiture  for  breach  of  labour  covenants,  that  a  company  which  had 
taken  possession  of  the  land  under  miner's  rights,  subsequently  tO'  the  de- 
claration of  forfeiture,  were  trespassers  and  liable  to  account  to  the  lessee 
for  the  amount  of  gold  raised.  See  also  Weddell  v.  House,  8  V.  L.  R. 
(M.)  44;  4  A.  L.  T.  95. 

^  The  Crown  is  under  no  obligation  to  claim  the  forfeiture.  James 
V.  Young,  (1884)  27  Ch.  Div.  652. 

^  For  definition  of  "  mining  rights,"  see  section  2,  sub-section  6. 
1^  Order  in  Council,  dated  21st  May,  1897. 

36.  If  default  is  made  by  the  lessee  in  the  payment  of  rent  ^  the 
lease  shall  be  forfeited,  but  the  lessee  may  defeat  the  forfeiture  ^  by 
payment  of  the  full  amount  of  rent  within  ninety  days  from  the 
day  when  the  same  becomes  payable;  but  unless  the  whole  of  the  rent 
is  paid  within  ninety  days  from  the  said  day  the  lease  shall  be  abso- 
lutely forfeited  and  void,  any  statute,  law,  usage  or  custom  to  the 
contrary  notwithstanding,,  and  all  claims  of  any  and  every  kind  of 
the  lessee  or  his  assigns  shall  from  and  after  such  period  forever 
cease  and  determine.^ 

'  It  has  been  decided  in  New  Zealand  that  where  a  lease  is  authorized 
by  statute,  and  a  statutory  rent  reserved,  payment  of  such  rent  may  be 
enforced  against  the  lessee  by  action  though  the  lease  does  not  contain  a 
covenant  to  pay  rent,  and  that  in  such  action  it  cannot  be  set  up,  as  a 
defence,  that  the  lease  has  become  liable  to  forfeiture.  The  Commissioner 
of  Crown  Lands,  Otago  District,  v.  Guffie,  (1892)  11  N.  Z.  L.  R.  187. 

-In  Natal  v.  Behrens,   (1889)  14  App.  Cas.  336,  Lord  Watson  says: 
"Where   the   Crown   has   lawfully   resumed    possession   of   Crown    lands 
alienated  to  a  subject  by  virtue  either  of  a  reservation  in  the  original 
19— M 


290  OSTARIO 


g^rant  or  of  legislative  authority  subsequently  obtained,  the  right  of  a  sub- 
ji»ci  Is  /»/o  tanio  rxlingulshed  and  Ills  iuteivst  reverts  to  the  title  of  the 
Crown." 

'■  55  Vict.  c.  y.  s.  16. 

S7.  (1)  I'lKUi  tlie  failure  of  any  one  or  more  of  several  co- 
t»\vni'r,H  »>r  < o-lis.-i-t's  of  a  location  to  contribute  his  or  their  propor- 
tion of  i!if  t'.xpendiiures  '  or  of  liie  rental  necessary  to  hold  such 
location,  the  to-ouners  or  co-lessees  ^vho  have  performed  the  labor 
or  iiia«le  the  improvements  or  j)aid  the  rent  as  required  by  the  pro- 
vi.-ioiis  of  this  Act  may  at  the  expiration  of  the  year-  give  such  de- 
lintpirnt  co-owner  or  eo-lessee/''  or  his  personal  representative  in  case 
of  ticath,  personal  notice  in  writing,  or  notice  by  registered  letter  ad- 
dnssed  to  his  last  known  place  of  abode  calling  upon  him  to  make 
the  necessary  jmyment  ;*  and  if  upon  the  expiration  of  three  calen- 
<lar  months  from  such  notice,'^  the  delinquent  co-owner  or  co- 
lessee  or  his  said  representative  shall  have  failed  to  contribute  his 
proj><»rtio!i  to  mei't  such  expenditures  or  improvements  or  rental  as 
the  cast-  may  be,  upon  report  thereof  by  the  Director  of  the  Bureau 
of  Mines,  tile  Commissioner  of  Crown  Lands  may  order  that  his  in- 
terest* in  the  location  sliall  become  the  property  of  and  be  vested 
in  his  co-owners  or  co-lessees  who  have  made  the  expenditures  or 
improvements "  or  i)aid  the  rent  overdue*  as  aforesaid,  and  the 
same  shall  vest  in  such  co-owners  or  co-lessees  accordingly;  or  if  the 
Conuni.-sioner  thinks  fit  to  refer  the  matter  to  the  High  Court,"  the 
Court  shall  have  authority  to  make  the  like  order. 

('2)  In  (ase  of  the  death  of  such  person  either  before  or  after 
default  in  re-j>ect  of  liis  share,  and  no  person  has  taken  out  adminis- 
I  rat  ion  to  hi^  estate  or  has  ol)tained  probate  of  his  will,  the  notice 
I'loNJdr.l  f(.r  in  the  preceding  sub-section  may  be  given  to  the  heirs.*® 
i'i  >u.  h  ].(T>on.     r,o  Vict.  c.  S,  s.  10. 

'  "  KxjM'ndltures"  would  include  the  expenditures  upon  land  sold 
and  patrni'-d.  provldod  for  by  section  34,  sub-section  1,  and  for  lands 
l>  M»«"<1.  i>rovif|rrl  for  by  Hoctlon  35.  sub-section  6. 

'  Pr'.hably  refers  to  the  period  Kperiflod  in  section  34. 

'The  .^inciil.nr  h^re  Inrludes  the  plural.  See  "The  Interpretation 
Art."  H.  S.  O    IS07.  V.   1.  s.  8.  s.-s.   24. 

• "  I'aynientH."  (junnr.  as  to  payments  of  what,  and  to  whom.  It 
prob.iMy  mr'an«  paynunt  by  the  defaulting  person  of  his  contribu- 
tion to  the  person  who  has  performed  the  labour,  or  nvade  the  Improve- 
mentj".  or  paid  the  rental.  No  more  can  be  demanded  than  the  amount 
norpcify^ry   to  hf.M   the   loratlon. 

'"Notjr*>"  herein  provided  for  would  date  from  the  personal  ser- 
^ire  or  tho  mailing  of  the  registered  letter  properly  addressed. 
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" "  His  interest "  would  probably  be  held  to  be  taken  subject  to  any 
encumbrances  thereon.    Quaere  as  to  executions. 

■  "  Improvements."  Qnao-c,  what  improvements,  as  no  improvements 
are  necessary  to  hold  location. 

*  The  rental  is,  by  section  35,  sub-section  2,  made  payable  in  advance 
each  year  of  the  term.  It  is  therefore  overdue  if  not  paid  on  the  first  day 
of  the  year.  By  section  36,  90  days  of  grace  are  given,  but  if  the  rental  is 
not  paid  within  said  90  days,  the  consequence  is,  by  section  36,  "  absolute  " 
forfeiture. 

" "  High  Court "  probably  means  High  Court  of  Justice  for  Ontario, 
but  is  not  defined. 

^° "  Heirs."  Quaere,  who  would  be  included,  and  whether  in  case  of 
leasehold  it  would  mean  next  of  kin.  There  is  no  special  provision  as 
to  service  upon  infants,  persons  non  compos  mentis,  etc.,  how  served.  There 
is  no  provision  for  serving  an  "  heir "  by  registered  letter,  therefore 
personal  service  would  be  required. 

38.  The  lessee  ^  may  at  any  time  during  the  demised  term,  upon 
the  payment  of  all  rent  due  and  the  performance  and  fulfilment  of 
all  other  covenants  and  conditions,  become  the  purchaser  ^  of  the 
lands  demised  to  him,  and  in  such  case  the  sum  paid  for  the  first 
year's  rental  shall  be  treated  as  part  of  the  purchase  money.  55  Vict. 
c.  9,  s.  15. 

^ "  Lessee."  Quaere,  whether  assigns  included,  also  execution  credi- 
tors. 

-  Fisher  v.  Tully,  (1878)  3  App.  Cas.  627,  was  a  decision  of  the  Privy 
Council  on  appeal  from  the  Supreme  Court  of  Queensland. 

In  a  suit  by  the  appellant  praying  for  a  declaration  that  a  valid 
and  binding  statutory  engagement  subsisted  between  the  Government 
and  himself  for  the  grant  in  fee  simple  of  certain  land  which  had  been 
previously  leased  to  him,  and  further  praying  that  the  Government 
might  be  decreed  to  issue  a  deed  of  grant  to  him,  it  appeared  that  the 
appellant  had  complied  with  the  condition  of  section  51,  sub-sections  6  and 
7  of  the  Queensland  Alienation  Act  of  1868  (which  provides  for  an  accelera- 
tion of  the  right  to  the  grant  In  fee),  but  that  the  declaration  that  he  lived 
in  Queensland,  made  on  his  application  for  the  lease,  was  untrue  to  his 
knowledge. 

Held,  that  the  Government  was  right  in  withholding  the  grant;  the 
declaration  formed  one  basis  on  which  the  contract  was  founded,  and 
there  was  no  evidence  that  the  Government  knew  it  to  be  untinie,  either 
at  the  time  the  lease  was  granted  or  when  the  rents  were  received. 

RESERVATION  OF  TIMBER. 

S9.  (1)  The  patents  for  all  Crown  lands  sold  as  mining  lands 
shall  contain  a  reservation  of  all  pine  trees  standing  or  being  on 
the  lands,  which  pine  trees  shall  continue  to  be  the  property  of  Her 
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Majesty,  ami  any  person  holdin;;  a  license  to  cut  timber  or  saw-logs 
«  n  .-"luh  lantls  may  at  all  times  (lurin«,'  the  continuance  of  the  license 
•  nier  upon  ll»e  lands  and  cut  and  remove  such  trees  and  make  all 
nt'ce!«iary  roads  for  tluit  i)urpose.* 

(?)  The  patentees  <>r  those  claiming  under  them  (except  paten- 
lie-  of  mining  rights  hereinafter  mentioned)  may  cut  and  use  such 
trees  as  nu»y  he  necessary  for  the  })urpose  of  building,  fencing  and 
fuel  c.n  the  land  so  jiatented,  or  for  any  other  purpose  essential  to 
the  working  (»f  the  mines  thereon,  and  may  also  cut  and  dispose  of 
all  irec'  required  to  he  removed  in  actually  clearing  the  land  for 
t  ultivation. 

(;»)  No  pine  trees,  except  for  the  said  necessary  building,  fenc- 
ing ami  fuel,  or  other  purpose  essential  to  the  working  of  the  mine, 
siudl  be  cut  hey<uid  the  limit  of  such  actual  clearing;  and  all  pine 
trees  so  tut  and  disposed  of,  except  for  the  said  necessary  building, 
f»  neing  and  fuel,  or  other  purjtose  aforesaid,  shall  be  suT)ject  to  the 
I  ayu.eut  of  the  same  dues  as  are  at  the  time  payable  by  the  holders 
of  liit'ii-e  to  cut  timber  or  saw-logs. - 

'  Almost  IdentlcAl  with  32  Vict.  c.  34,  s.  12. 
•  ',')  Vict.  c.  y.  8.  17. 

40. 'llif  pnceding  section  shall  a])i)ly  to  all  leases  issued  under 
!hi>  At  t,  other  than  leases  of  mining  rights  hereinafter  mentioned, 
with  the  following  limitations  and  variations,  that  is  to  say — 

1.  No  i)ii)e  trees  shall  be  used  for  fuel  other  than  dry  pine  trees, 
and  (except  for  domestic  or  household  jjurposes)  only  after  the  sanc- 
tion of  the  timber  licensee  or  the  Department  of  Crown  Lands  is  ob- 
;ai!n  d. 

'.'.  In  (!isr  it  is  intended  to  clear  for  cultivation  any  portion  of 
thf  land-  >o  lea-ed  it  >hall  be  the  duty  of  the  lessee  to  give  the  holder 
of  th'"  tnid).'r  lici-n-e  three  months'  notice  in  writing  of  his  intention 
f"  « lear.  j.nd  the  ana  inten«led  to  be  cleared,  and  its  position,  so  that 
-u«  h  tind»er  li.ensre  may  remove  any  timber  on  the  area  intended  to 
Im-  ( l«>aied. 

•'•.  if  at  the  exj.iry  of  the  time  limited  by  the  notice  such  tim- 
'•••r  -hall  not  Imvr  b.-.n  re  noved  from  the  area  intended  to  be  cleared, 
th'n  the  U\<-er  shall  b(>  at  liberty  to  cut  and  dispose  of  all  trees  re- 
'piired  to  be  removed  in  actually  clearing  for  cultivation  the  area 
M  e<  if>«!  in  siK  b  notice,  and  all  trees  so  cut  and  disposed  of  shall  be 
-iibjr,  t  to  th«  payment  of  the  same  dues  as  are  at  the  time  pay- 
1  !•>  i.y  th.>  hoMcr-  of  lieenses. 
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4.  If  during  the  first  ten  years  it  is  sought  to  cut  timber,  other 
than  pine,  on  the  lands  so  leased,  beyond  what  is  required  for  build- 
ing, fencing,  or  fuel,  or  in  the  course  of  actual  clearing  for  cultiva- 
tion, or  for  any  other  purpose  essential  to  the  working  of  the  mines 
as  hereinbefore  provided,  application  shall  first  be  made  to  the  Com- 
missioner of  Crown  Lands,  who  may  grant  authority  to  cut  such  tim- 
ber and  fix  the  rate  of  dues  to  be  paid  thereon.^ 

^  55  Vict.  c.  9,  s.  18. 

SURFACE  RIGHTS  ^  AND  MINING  RIGHTS. 

41.  The  ores,  minerals  and  mining  rights  ^  that  have  [in  the 
patents]  ^  been  reserved  to  the  Crown  in  any  land  may  be  granted  * 
or  leased  to  the  owner  of  the  surface  rights  who  applies  therefor, 
unless  a  patent  or  mining  lease  has  been  previously  applied  for  by  a 
person  who  is  the  first  discoverer  of  valuable  ore  or  mineral  in  or 
upon  the  premises,  when  such  applicant  shall  have  priority.  60  Yict. 
c.  8,  s.  11. 

^  "  Surface  rights  "  are  defined  by  section  2,  sub-section  5. 

■  For  definition  of  "  mining,  rights,"  see  section  2,  sub-section  6. 

*  Inserted  by  commissioners  in  consolidation. 

*  If  the  grant  is  made  for  a  specific  purpose,  it  carries  with  it  by 
implication,  in  the  absence  of  a  contrary  intention  appearing  on  its  face, 
the  right  of  reasonable  and  necessary  support  for  the  works  lo  be  erected 
from  the  subjacent  or  adjacent  lands  of  the  grantor;  see  L.  &  N.  W.  R. 
Co.  v.  Evans,  (1892)  1  Ch.  27;  Elliot  v.  N.  E.  R.  Co.,  (1863)  10  H.  L.  C.  -333, 
357;  Caledonian  Ry.  Co.  v.  Sprot,  (1856)  2  Macq.  450.  As  to  support  see 
Chapter  IX. 

42.  (1)  1  Where  the  surface  rights  ^  have  been  granted,  leased 
or  located,''  and  a  patent  or  lease  of  mining  rights  shall  thereafter 
be  granted  in  respect  of  the  same  land,  in  the  event  of  the  parties 
failing  to  agree  upon  compensation  *  for  injury  or  damage  to  the 
surface  rights  either  in  the  form  of  a  specified  interest  in  the  mineral 
riglits  or  ore  or  mineral,  to  be  secured  to  the  owner  of  the  surface 
rights,  or  by  payment  or  agreement  to  pay  in  money,  or  the  giving 
of  security,  the  Director  of  the  Bureau  of  Mines  shall  order  and 
prescribe  tlie  manner  in  wliich  compensation  for  the  damage  or  in- 
jury to  the  surface  and  surface  rights  shall  be  ascertained,  paid  or 
secured."' 

(2)  For  the  purposes  aforesaid  the  said  Director  is  empowered 
to  appoint  a  valuator  or  valuators,  arbitrator  or  arbitrators,  who  shall 
have  all  the  powers  ®  for  the  purposes  for  which  he  or  they  shall  be 
appointed   of   an   arbitrator   or   arbitrators   under   any  Act    of   the 
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I^-^'i.-laliin-.  or  he  may  direct  that  such  compensation  shall  be  ascer- 
taiiu'tl  hy  >uit  or  action  in  any  Coinity  or  District  Court.' 

'  First  Introduct'd  in  1S92  by  55  Vict,  c.  9,  b.  20. 

'  Fur  dortnliion  of  "  surfaci'  rights,"  see  section  2,  sub-section  5. 

'  Sc«  tHH'llons  5,  C,  7.  and  8  of  the  "  Free  Grants  and  Homeste^uls 
Act." 

•  S»  «•  GrcAt  Unxi'v  Mining  Co.  v.  Clague,  (1^78)  4  App.  Cas.  115,  where 
Sir  KoUrt  ('oilier  in  dellvtring  the  judgment  of  the  Privy  Council,  at  p.  120 
Bays:  "  That  compensation  has  been  assessed  by  a  competent  tribunal 
once  for  all,  which  puts  the  plaintiff  in  as  good  a  position  as  if  the  dam- 
age of  which  he  complains  had  ni'ver  been  done.  After  receiving  that 
conipensiition.  he  will  have  no  right  of  action  for  any  subsequent  dam- 
age ho  may  suffer  from  the  same  cause." 

In  Midland  Railway  Co.  v.  Checkley,  1867.  L.  R.  4  Eq.  19,  Rorallly, 
M.R..  says.  p.  25:  "Stone  is,  in  my  opinion,  clearly  a  mineral;  in  fact, 
everything  except  the  mere  surface,  which  is  used  for  agricultural  pur- 
IK)se8;  jinything  beyond  that  which  is  useful  for  any  purpose  whatever, 
whether  it  is  gravel,  marble,  fireclay  or  the  like,  comes  within  the  word 
mlni'ral  when  there  Is  a  reservation  of  the  mines  and  minerals  from  a 
grant  of  land." 

•See  "The  Arbitration  Act,"  R.  S.  O.  (1897)  c.  62,  which,  by  section 
47.  applies  to  every  arbitration  under  the  Mines  Act. 

'■  55  Vict.  c.  9,  s.  20. 

•13.  No  ])orson  shall  have  the  right  of  entry  as  prospector  or  ex- 
jtlonr  upon  the  surface  rights  of  that  portion  of  any  lot  used  as  a 
ijarden.  orcliard,  vineyard,  nursery,  plantation  or  pleasure  ground, 
•  •r  uj  on  which  crops  that  may  he  damaged  l)y  such  entry  arc  grow- 
ing', or  on  which  is  situated  any  spring,  artificial  reservoir,  dam 
or  waterworks,  or  any  dwelling-house,  out-housc,  manufactory,  pub- 
lii-  huilding.  church  or  cemetery,  unless  with  the  written  con.sent  of 
the  (»wnrr,  Ic-sce  or  locatec  or  of  the  person  in  whom  the  legal 
c-tat»'  therein  i-  vested.' 
.*.'.  Viet.  c.  9.  8.  21. 


iwirr  III.— :\nxTxrr  claims. 

MINI  NT,    DIVISIONS. 

■II.  ' 'rii"  l.ieiitenant-rjovernor  in  Council  may  from  time  to 
tinir  l»y  Order  in  Coiuu  il  declare  any  tract  of  country  ^  therein  de- 
s.  nhe.l  to  hr  a  minin;:  division;  and  by  any  subsequent  Order  in 
<  HI),  il  may  from  time  to  time  extend,  add  to  or  diminish  the  limits 
•  r  th"  divi-ijon.  or  may  otherwise  amend  any  such  Order  in  Council, 
<•       ay  innrrl  the  same;  and  from  and  after  the  publication  in  tha 
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Ontario  Gazette  of  an  Order  in  Council  declaring  a  tract  of  country 
to  be  a  mining  division,  a  mining  division  therein  mentioned  and 
described  and  all  mines  on  Crown  lands  ^  situate  in  the  division  shall 
be  subject  to  the  provisions  of  this  Act,  and  to  any  regulations  to  be 
made  under  this  Act.* 

^  Derived  from  27-28  Vict.  c.  9,  s.  2,  and  32  Vict.  c.  34,  s.  13. 

^  The  first  and  only  mining  division  yet  declared  is  the  Michipicoton 
Division.  For  Orders  in  Council  and  Regulations  see  Appendix  I.  See 
and  consider  section  10,  supra. 

•  See  section  2,  sub-section  4. 

*  55  Vict.  c.  9,  s.  24.  • 

miner's  license. 

45.  [(1)  On  payment  of  a  fee  of  $10,  or  such  other  sum  as  may 
be  fixed  by  regulation,  the  Director  of  the  Bureau  of  Mines  (or  the 
Inspector  of  a  division  when  so  authorized  by  the  Commissioner  of 
Crown  Lands)  may  grant  to  any  person,  registered  partnership,  or 
mining  company  incorporated  under  the  laws  of  the  province  apply- 
ing therefor  a  license  to  be  called  a  "miner's  license,"  which  shall 
be  in  force  for  one  year  from  the  date  thereof,  and  shall  not  be 
transferable  except  with  the  consent  of  the  Director  of  the  Bureau  or 
the  Inspector  of  the  division. 

(2)  The  person,  partnership  or  company  named  in  a  license  shall 
be  called  the  "  licensee,"  and  upon  payment  of  the  fee  fixed  by  law 
or  regulation,  and  production  of  proof  under  oath  that  the  mining 
conditions  have  been  duly  performed  upon  the  claim  or  claims  staked 
out  and  held,  such  licensee  shall  have  the  right  to  renewal  if  applica- 
tion is  made  therefor  before  the  expiration  of  the  license  or  within 
ten  days  thereafter. 

(3)  A  miner'A  license  may  be  in  the  following  form: 

Province  of  Ontario. 

No (Name  of  Division)  Mining  Division.  $ 

Bureau  of  Mines.  (Date)  18 

Miner's  License. 
Issued  to  A.  B.,  in  consideration  of  the  payment  of  a  fee  of 
dollars,  under  the  provisions  of  the  Mines  Act,  to  be  In  force  for  one  year 
from  the  date  hereof. 

C.  D.. 

Director.]  * 

'  This  section  was  substituted  by  61  Vict.  (1898)  c.  11,  s.  8,  for  R.  S. 
0.  (1897)  c.  36,  s.  52,  which  was  thereby  repealed. 
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46.  A  miner's  licenr<e  shall  authorize  the  licensee  *  [to  explore 
any  jtorti<»n  <»f  the  niininj;  division  named  in  hiis  license  and]  -  to  mine 
.lurinj;  one  year  from  the  date  of  the  license  and  from  the  date  of 
any  n-m-wal  thereof,  on  any  mining  claim  marked  or  staked 
out  l»y  >m\\  licensee  on  Crown  lands,  as  hereinafter  provided;  but 
any  jH'r-t>n  ^  may  l»e  emjdoyed  i)y  the  licensee  to  assist  him  in  work- 
ing >mli  (Inim  | or  the  licensee  may  organize  a  company  to  work  the 
sam»*j.  \i\Ui\  in  either  ease  the  working  conditions  shall  be  deemed 
to  lu'  e.»mpli»'«l  witii  when  the  eipiivalent  of  one  man's  labor  for  the 
year  in  actual  mining  has  been  ])erformed  as  hereinafter  required.]*' 

'  "  IVrsonally  nnd  not  through  another."  struck  out  by  61  Vict.  (1898) 
<•.  11,  s.  2. 

'  Inserted  by  61  Vict.  (1898)  c.  11,  s.  2. 

'  •'  Or  persons  not  occupying  any  other  mining  claim,"  struck  out  by 
r.l  VIrt.  (1.H9S)  c.  11.  8.  2. 

*.').')  Vict.  c.  9.  8.  30;  57  Vict.  c.  16,  s.  5. 
Inserted  by  61  Vict.  (1898)  c.  11,  s.  2. 

.^TAKINT,    OIT   AND    IIOLDIXG    MINING    CLAIMS. 

•7.  .\  licrnsee  wlio  discovers^  a  vein,^  lode*  or  other  de- 
po>it  of  ore  *  or  minerals,'  (in  place],"  within  the  division  mentioned 
in  his  lid'iis',  shall  have  the  riglit  to  mark  or  stake  out  thereon  a 
mining  « laim.  providing  that  it  is  on  Crown  lands  not  withdrawn 
from  location  or  exjiloration  and  is  not  included  in  a  claim  occu- 
l»icd  •"'  by  another  licensee,  or  on  lands  the  mines,  minerals  and  min- 
ing right-  '  whereof  have  been  reserved  by  the  Crown,  and  shall  have 
t!ie  right  to  work  the  same  or  to  transfer^  his  interest  therein  to 
another  bceu^re:  and  in  case  the  surface  rights  have  been  granted, 
lea-e  I  r»r  huated  l»y  tJic  Crown  to  another  person,  the  licensee  must 
pro,  red  as  provided  in  section   1'^  of  this  Act.     00  Vict.  c.  8,  s.  14  (1). 

'  nisrov.  rrr  was  formerly  defined  by  55  Vict.  c.  9,  8.  40,  which  ap- 
pr>nr»  to  have  hern  dropped  In  the  consolidation,  though  it  had  not  bren 
exprr«»*«ly   rr-pralcd:  fro  also  s.  32,  infra. 

'"  Vein."  .'<ro  Appendix  III. 
"  l.*>dr  "   (Ih). 

'  "  Ofp"   (//.). 

'"  Mineral.  •     As  to  meaning  of  word,  see  Chapter  II. 

'■  hu»ert«>d  by  61  Virf.  (isns)  c.  11,  8.  3. 

'  Rrnd  with  sections  .'.1  and  52.  infra. 

'  Se«»  section    10,  sujna. 

'  For  form  of  Transfer  see  Appendix  II. 

('<.*)  [  l(  the  wr.rking  (onditions  have  been  complied  with  as  herc- 
innfter  repiired.  for  a  period  of  three  years,  on  a  claim  of  20  chains 
-  iiiiiie.  or  lor  two  years  on  a  claim  of  J. 5  chains  square  or  less,  or 
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when  the  equivalent  of  such  working  conditions  has  been  complied 
with  in  a  less  period  of  time  in  the  respective  cases,  the  licensee  may 
app]y  for  and  obtain  a  patent  or  lease  for  a  line  embraced  in  the 
claim,  free  from  any  further  working  conditions,  upon  a  survey 
thereof,  being  made  and  filed  according  to  section  27  of  The  Mines 
Act,  R.  S.  0.  1897,  and  upon  payment  therefor  to  the  Department  of 
Crow^n  Lands  of  the  purchase  price,  or  first  year's  rental  at  a  rate  per 
acre,  as  provided  in  sections  31  and  35  respectively  of  the  said  Act; 
and  the  time  when  the  royalties  may  begin  to  be  imposed  or  col- 
lected upon  ores  and  minerals  mined,  wrought  or  taken  from  a  claim, 
so  patented  or  leased,  shall  be  reckoned  from  the  date  of  recording 
such  claim  in  the  Inspector's  office.]  ^ 
1  Added  by  61  Vict.  (1898)  c.  11,  s.  3. 

48.  A  mining  claim  shall  be  deemed  to  be  marked  or  staked  out 
when  a  discovery  post  of  wood  or  iron  on  which  is  WTitten  or 
stamped  the  name  of  the  licensee  is  planted  upon  an  outcropping  or 
other  indication  of  ore  or  mineral  [in  place]  ^  within  the  boundaries  of 
the  said  claim,  and  a  post  of  wood  or  iron  is  planted  at  each  of  the 
four  corners  in  the  order  following,  viz.:  No.  I.  at  the  northeast 
corner.  No.  II.  at  the  southeast  corner.  No.  III.  at  the  southwest 
corner  and  No.  IV.  at  the  northwest  corner,  the  number  in  each  case 
to  be  on  the  side  of  the  post  turned  towards  the  post  which  follows 
in  the  order  in  w^hich  they  are  named;  and  if  one  or  more  corners 
of  a  claim  fall  in  any  situation  where  the  nature  or  shape  of  the 
ground  renders  the  planting  of  a  post  or  posts  impracticable,  such 
corner  or  corners  may  be  indicated  by  placing  at  the  nearest  suita- 
ble point  a  witness  post,  which  in  that  case  shall  contain  the  same 
marks  as  those  prescribed  herein  for  corner  posts  together  with  the 
letters  W.  P.  and  an  indication  of  the  bearing  and  distance  of  the 
site  of  the  true  corner  from  such  witness  post.^ 

(2)  [Wliere  there  are  standing  trees  upon  a  mining  claim,  so 
staked  out,  the  licensee  shall  be  required  to  blaze  the  trees,  and  cut 
the  underbrush  along  the  boundary  lines  of  the  claim,  and  also  along 
a  line  from  the  first  corner  post  to  the  discovery  post.]  ^ 

^  Inserted  by  61  Vict.  (1898)  c.  11,  s.  4. 

'^  60  Vict.  c.  8,  s.  14  (2). 

'  Added  by  61  Vict.  (1898)  c.  11,  s.  4. 

49.  No  more  than  one  claim  shall  be  staked  out  by  any  indi- 
vidual licensee  upon  the  same  vein,  lode  or  deposit  of  ore  or  mineral, 
unless  such  claim  is  distant  at  least  ^  [sixty  chains]  ^  from  the  nearest 
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known  niiiu\  | claim |  *  or  discovery  on  the  same  vein  or  lode,  [but  no 
licensee  shall  stake  out  and  record  in  the  same  mining  division,  with- 
in u  nidius  of  lift  con  miles,  more  tlian  four  claims  in  one  calendar 
year,  and  f«»r  eaih  atlditional  claim  after  the  first  staked  out  and  held 
!»v  him,  he  shall  pay  a  fee  of  $10  a  year  in  advance,  or  such  other  sum 
as  may  he  fixed  hy  re«rulati()n.*  |  ^ 

'  ••  Three  miles."  struck  out  by  61  Vict.  (1898)  c.  11,  s.  5. 

-  InMcrted  by  61  Viet.  (1898)  c.  11,  s.  5. 

'  Inserted  by  61  Vict.  (1898)  c.  11,  s.  5. 

•Ar'dcd  by  61  Vict.  (1898)  c.  11,  s.  5. 

Section  37  of  55  Vict.  c.  9.  ss.  37  and  39,  are  repealed  by  60  Vict.  c. 
S.  8.  17. 

54>.  (1)  ,\  niinin;;  claim  shall  he  a  square  of  fifteen  chains,  or 
l>l»o  feet,  containing;  twenty-two  and  one-half  acres;  [or  of  such  other 
extent,  ^Teater  or  less,  as  may  he  fixed  hy  regulation  for  any  mining 
division,  hut  so  as  not  to  exceed  a  square  of  twenty  chains  or  1,3'iO 
feet,  containing  forty  acres.]  ' 

i'l)  V.iuh  mining  claim  shall  he  laid  out  with  boundary  lines 
running  north  and  south  and  cast  and  west  astronomically,  and  the 
measurements  of  each  claim  shall  be  horizontal,  and  the  ground  in- 
cluded in  each  claim  shall  be  deemed  to  be  bounded  under  the  sur- 
face by  lines  vertical  to  the  horizon. 

(^J)  A  valuable  water  ])ower'-'  lying  within  the  limits  of  a  claim 
shall  not  be  deemed  as  ])art  of  it  for  the  uses  of  the  licensee.' 

■  Added  by  61  Vict.  (1898)  c.  11.  8.  6. 

'  InspertorH  have  authority  under  section  24  to  settle  disputes  aa  to 
the  use  of  water  between  licensees;  see  also  No.  6  of  Regulations.  No  test 
!.•♦  given  for  <leterniininK  what  water  powers  are  "  valuable." 

r.o  Vict.  c.  8,  H.  11  (1). 

•11  (1)  |l'.\ery  Insj>ector  aj)pointed  under  this  Act  shall  keep 
a  bo.,!^  t,,r  li,,.  recording  tber(>in  of  mitiing  claims,  which  book  shall 
b.'  oj  «'u  to  in-pert  ion  by  any  person  on  payment  of  a  fee  of  twenty 
lents-  nn<l  e\»ry  licenser  who  has  marked  or  staked  out  a  mining 
riaiui  tindrr  thi-  .\(  t  shall  within  thirty  days  thereafter]'  fsu])])ly  (un- 
der (.atb)  ^  to  th.'  In^j.ector  of  the  division  an  outline  sketch  or  plan 
thereof  showing  the  (liM(.v<Ty  post  and  the  corner  posts,  and  the  vvit- 
n.s-^  po.t-.  «if  i\u\).  and  tb<Mr  distances  from  each  other  in  feet,  to- 
iT'ther  with  a  notice  in  writing  setting  forth  the  name  of  the  licensee 
rnd  the  number  r.f  his  li.  en>e,  the  name  (if  any)  of  the  claim  and  its 
1'  'ahtv  as  indiiated  ])y  some  general  description  or  statement,  the 
■".  r  uhcn  the  same  was  marked  or  staked  out,  the  length  of  the 
I'Miji'ary  in-  s  if  for  any  cause  they  are  not  regular  and  the  nature 
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of  such  cause,  the  situation  of  the  discovery  post  as  indicated  by  dis- 
tance and  direction  from  the  first  corner  post/  and  the  date  of  the 
record,  and  the  Inspector  shall  forthwith  enter  the  particulars  of  the 
notice  in  his  hook  and  shall  file  the  notice  and  sketch  or  plan  with 
the  records  of  his  office.]  * 

(2)  If  the  licensee  fails  [to  comply  with  the  provisions  of  this 
section  so  far  as  the  same  relate  to  him]  ^  [or  if  having  complied  with 
them,  he  or  any  person  in  his  behalf  shall  remove  any  post  for  the 
purpose  of  changing  the  boundaries  after  the  plan  and  notice  have 
been  filed]  ,^  the  mining  claim  so  marked  or  staked  out  shall  be  deemed 
to  be  forfeited  and  abandoned,  and  all  right  of  the  licensee  therein 
shall  cease.^ 

^ "  Give  notice  thereof  in  writing  to  the  Inspector  of  the  division, 
stating  the  name  of  the  licensee,  and  indicating  by  some  general  statement 
therein  the  locality  of  the  mining  claim,  and  showing  how  and  when  the 
same  was  marked  or  staked  out,  and  the  Inspector  shall  thereupon  forth- 
with rec'ord  the  particulars  thereof  in  the  book,"  appear  in  the  Act  55  Vict. 
(1892)  c.  9,  s.  34,  but  were  struck  out  in  1897  by  60  Vict.  c.  8,  s.  15. 

-  Inserted  by  61  Vict.  (1898)  c.  11,  s.  7. 

^ "  The  time  when  the  claim  was  marked  or  staked  out "  appear  in 
the  Act,  60  Vict.  (1897)  c.  8,  s.  15,  but  were  omitted  in  the  consolidation  of 
1897. 

*  60  Vict.  c.  8,  s.  15. 

'^  Inserted  by  Commissioners  in  lieu  of  "  give  notice  to  the  inspector 
within  the  time  aforesaid." 

«55  Vict.  c.  9,  s.  34;  60  Vict.  c.  8,  s.  15,  and  c.  3,  s.  3. 

52,  [(1)  A  mining  claim  shall  also  be  deemed  to  be  forfeited 
and  abandoned  and  all  right  of  the  licensee  therein  shall  cease  in 
case  ^  the  miner's  license  has  run  out  and  has  not  been  renewed,  or 
if  the  annual  fee  for  a  claim  has  not  been  prepaid,  or  if  actual  min- 
ing operations  shall  not  be  carried  on  upon  each  claim  taken  up  ex- 
cept as  hereinafter  in  this  section  provided  for  at  least  five  montlis 
of  one  man's  time,  or  an  equivalent  if  more  than  one  man  is  em- 
ployed on  the  same  claim,  in  every  calendar  year. 

(2)  Provided,  furthermore,  that  for  every  four  claims  or  less 
lield  by  the  same  licensee,  or  by  different  persons  agreeing  to  com- 
bine their  mining  operations,  within  a  radius  of  one  mile,  all  such 
mining  operations  may  be  carried  on  upon  one  of  the  claims;  but  no- 
tice of  an  intention  to  carry  on  such  operations  must  be  filed  with 
the  Inspector,  and  a  record  ^  of  all  mining  operations  carried  on  by  a 
licensee  during  his  license  year  verified  by  oath  shall  be  filed  with  the 
Inspector,  who  shall  enter  an  abstract  thereof  in  his  book. 
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(.J)  A  licensor  may  at  any  time  alunidon  a  mining  claim  by  giv- 
ing notice  in  writing'  to  tlie  Inspiitor  of  tlie  mining  division  of  his 
intrntion  so  to  do.  and  from  the  date  of  the  record  of  such  notice  in 
I  lie  In-j'Ci  tor's  hook  all  intensl  of  the  licensee  in  such  chiim  shall 

t  tllM'.  J    ' 

=  In  55  VIrt.  c.  9.  8.  35.  ».-».  1,  here  follow  the  words  "annual  rent 
Ihtrt'of  ai  the  rale  of  |1  por  arre  has  not  been  prepaid,  or  if." 

GO  Vict.  c.  S.  8.  IG,  reqtjired  the  rt'port  to  be  monthly. 

Thl8  Hfcllon  was  substituted,  by  61  Vict.  (1898)  c.  11,  s.  8,  for  R.  S. 
().  n.s97)  r.  36.  8.  52.  which  was  thereby  rei)ealed. 

as.  No  mining  elaim  within  a  divi.<:ion  shall  he  considered  un- 
wi»rkt'd  within  the  meaning  of  the  ])reeeding  section  during  the  time 
that  an  or<!er  in  Coiineil  directs  that  work  on  mining  claims  within 
huc  h  mining  <Iivision  may  l)e  suspended.^ 
'  55  Vict.  c.  9,  8.  36. 

•5-1.  I'.v.ry  licensee  shall  |)roduce  and  exhibit  his  license  to  the 
Insju'ttor  for  the  divi>ion,  and  i)rove  to  the  satisfaction  of  the  In- 
sj>r(ior  that  it  is  in  force,  whenever  recjuircd  by  him  so  to  do.^ 
'  55  Vict.  c.  9.  8.  38. 

55.  A  j.iirty  w;ill  of  at  least  fifteen  feet  thick'  shall  be  left  be- 
t\u"n  a<ljoining  claims  on  Crown  lands,  which  party  wall  shall  be 
ti*ed  in  eoiiuiion  by  all  ])arties  as  a  roadway  for  all  purposes  for 
V. iiieh  the  same  may  be  retpiired  and  as  a  mode  of  access  to  the 
j-tnam,  lake  or  pond,  where  one  exists;  and  the  party  wall  shall  not 
he  obstnn  ted  by  any  ju'rson  throwing  soil,  stone  or  other  material 
thereon:  and  «'\ery  peison  so  obslructing  the  i>arty  wall  shall  be  liable 
to  a  line  of  not  more  (han  $0  and  costs;  and  in  default  of  payment 
r'f  th.'  line  and  co-t^,  to  be  imjtrisoned  for  any  period  not  exceeding 
onf  month. ^ 

'  Srf  section  56.  infra,  which  appears  to  contemplate  that  each  owner 
of  ndjolnlnff  rlainis  shall  leave  71^  feet  for  the  party  wall. 
55  Vlrt.  c.  t».  B.   41;  60  Vict.  c.  8,  s.  18. 

50.  If  af  any  time  if  is  found  neces.';ary  or  expedient  to  remove 
ft  party  wall  as  afonsairl.  the  person  so  removing  it  shall,  if  required 
^o  to  d'».  ron-tmct  a  new  roadway  in  no  wise  more  difficult  as  an  ap- 
proarh  than  the  one  d.st roved  by  the  removal  of  the  party  wall, 
nn'b'r  a  like  pen.nity  a-  provid(«d  in  the  next  jireceding  section;  and 
n  <aM>  ..f  a  removal  «if  a  ]»arty  wall  the  minerals  found  therein 
-  udl  heloni:  t«»  the  f»wner>  of  the   adjoining    claims,  each  of  whom 


11  own  the  half  next  hi-  (lai 


in. 


Virt.  c.  P.  s.  '!2;  60  Vict.  c.  8,  s.  19. 


THE  MISE8  ACT  goi 


5T.  No  person  mining  upon  Crown  lands  shall  cause  damage  or 
injury  to  the  holder  of  any  claim  other  than  his  own  by  throwing 
earth,  clay,  stones  or  other  material  upon  such  other  claim,  or  by 
causing  or  allowing  water  ^  which  may  be  pumped  or  baled  or  may 
flow  from  his  own  claim  to  flow  into  or  upon  such  other  claim,  undor 
a  penalty  of  not  more  than  $5  and  costs,  and  in  default  of  payment 
of  the  fine  and  costs  he  may  be  imprisoned  for  any  period  not  more 
than  one  month. ^ 

^  See  Chapter  X.,  infra. 

'  55  Vict.  c.  9.  s.  43. 

ACT   RESPECTING   RIOTS   NEAR   PUBLIC   WORKS. 

58.  (1)  The  Lieutenant-Governor  in  Council  may,  as  often  as 
occasion  requires,  declare  by  proclamation  that  he  deems  it  necessary 
that  The  Act  respecting  Riots  near  Public  Works  ^  shall,  so  far  as  the 
provisions  therein  are  applicable,  be  in  force  within  any  mining 
division  or  divisions;  and  upon,  from  and  after  the  day  to  be  named 
in  any  such  proclamation,  section  1  and  sections  3  to  11  inclusive  of 
the  said  Act  shall,  so  far  as  the  provisions  thereof  can  be  applied 
therein,  take  effect  within  the  mining  division  or  mining  divisions 
designated  in  the  proclamation;  and  the  provisions  of  the  said  Act 
shall  apply  to  all  persons  employed  in  any  mine,  or  in  mining  within 
the  limits  of  such  mining  division  or  divisions,  as  fully  and  effectually 
to  all  intents  and  purposes  as  if  the  persons  so  employed  had  been 
specially  mentioned  and  referred  to  in  the  said  Act. 

(2)  The  Lieutenant-Governor  in  Council  may  in  like  manner 
from  time  to  time  declare  the  said  Act  to  be  no  longer  in  force  in 
such  mining  division  or  divisions;  but  this  shall  not  prevent  the 
Lieutenant-Governor  in  Council  from  again  declaring  the  said  Act 
to  be  in  force  in  any  such  mining  division  or  mining  divisions;  but 
no  such  proclamation  shall  have  effect  within  the  limits  of  any  city.- 

'  R.  S.  O.  (1897)  c.  38.  "  Act  respecting  Riots,"  1864,  c.  9,  s.  32,  and 
s.-ss.  2  and  3,  is  in  effect  the  same,  except  reading  "  Governor "  for 
"  Lieutenant-Governor,"  and  "  Gold  Mining  Divisions  "  instead  of  "  Mining 
Divisions,"  and  changing  the  authorities  there  cited. 

-  55  Vict.  c.  9,  s.  47. 
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YXin  IV.— MININii  IJKGULATIOXS. 

AI'I'LICATIdN  OF  PART. 

50.  This  Part  '  shall  ai>i»ly  to  all  mines,  quarries  and  pits,  and  to 
oil,  gas  and  salt  \\v\U,  ami  other  oi)enings  from  which  ores  or  min- 
t  nils  of  any  kiml  or  class  are  raisetl  or  taken,  and  to  all  furnaces  or 
\\ork>  for  smelting  or  otherwise  treating  ores,  rocks,  clays,  sands,  oils, 
hriiu's  or  «>ther  minerals  for  any  economic  object;  and  all  owners^  or 
jig«'nts^  of  such  mines,  ijuarries,  pits,  wells,  furnaces  and  works  shall 
«»l>srrve  and  keep  the  provisions  of  this  Part,  and  in  case  of  non- 
«.l)servanee  tlu'reof  shall  imiir  the  i)enalties  provided  therefor  by  sec- 
tion h(>.* 

'  St-e  *•  The  Mi-tullfenms  Mints  Regulations  Act  (Imp.),  1872,"  35  &  36 
Vict.  (Imp.)  c.  77;  see  also  Chapter  XVIII.,  in^a. 

=  For  deflnition  of  "  owner,"  see  s.  2,  s.-s.  10. 

'  VoT  definition  of  "  agent,"  see  s.  2,  s.-s.  11. 

♦  1896.  c.  13.  8.  2,  repeals  section  7  of  1894,  c.  16,  and  s.  53  of  1892, 
c.  9.  and  substitutes  therefor  the  section  as  it  appears  in  1897.  R.  S.  O. 
V.  36,  8.  59. 

KMPLOYEES. 

OO.  No  boy  under  the  age  of  fifteen  years  shall  be  employed  in 
c  r  allowed  to  be  for  the  })urpose  of  employment  in  any  mine  to 
which  this  Act  aj»i)lies  below  ground;  and  no  girl  or  woman  shall  be 
employed  at  mining  work  or  allowed  to  be  for  the  purpose  of  employ- 
iiH-nt  at  mining  work  in  or  about  any  mine.^ 

'55  Vict.  c.  9.  8.  54.  Substantially  the  same  (except  as  to  age  limit) 
as  the  ImiMTlal  Act.  50  &  51  Vict.  c.  58,  s.  4,  which  was  identical  with 
Hrrtlon  I  of  the  Act  of  1872,  35  &  36  Vict.  c.  76,  except  as  to  age. 

in.  I  1)  No  bny  or  young  male  jicrson  of  the  age  of  iifteen  and 
\\u<\vv  the  agi'  of  sc'\('ntr«'n  years  shall  be  employed  or  allowed  to  be 
f'T  tin-  purj)o^,-  (.f  riMploymcnt  in  any  mine  to  which  this  Part  ap- 
j»li»'8  1 1'low  ground  on  Sunday  or  for  more  than  forty-eight  hours  in 
any  oim>  wiM«k.  or  more  limn  i-ight  hours  in  any  one  day. 

(v)  Thf  prriod  (.f  >u(h  rujjiloymenl.  and  the  time  during  which 
any  siu  h  boy  oj-  ])erson  may  be  below  ground  for  the  pur- 
poj*(.  (tf  cmjiloymcnt,  shall  respectively  be  deemed  to  begin 
at  tlif  tinir  of  leaving  the  surface,  and  to  end  at  the  time 
of  refurning   to  the  surface. 

{■\)  \  wrck  >hall  uH^au  the  jM'riod  between  midnight  on  Sunday 
night   and   midnight   on    the    succeeding    Saturday  night.* 

Srrtion  (Imp.  Art)  .'.0  &  51  Vict.  c.  58,  ss.  5,  6  and  75;  55  Vict.  c.  9, 

^    •  ■'.  •<♦  Vlrt.  r.  S,  p.  22. 
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62.  The  owner  or  agent  of  every  mine  to  which  this  part  applies 
shall  keep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the 
mine  belonging  to  the  same  owner  in  the  district  in  which  the  mine 
is  situated,  a  register,  and  shall  canse  to  be  entered  in  such  register 
the  name,  age,  residence  and  date  of  the  first  employment  of  all  boys  or 
young  male  persons  of  the  age  of  fifteen  and  under  the  age  of  seven- 
teen years  who  are  employed  in  the  mine  below  ground,  and  shall  pro- 
duce such  register  to  any  Inspector  at  the  mine  at  all  reasonable  times 
when  required  by  him,  and  allow  him  to  inspect  and  copy  the  same. 
The  immediate  employer  of  every  boy  or  male  young  person  of  the  age 
aforesaid,  other  than  the  owner  or  agent  of  the  mine,  before  he  causes 
such  boy  or  male  young  person  to  be  in  any  mine  to  which  this  part 
applies  below  ground,  shall  report  to  the  owner  or  agent  of  such  mine, 
or  some  person  appointed  by  such  owner  or  agent,  that  he  is  about 
to  employ  such  boy  or  young  male  person  in  the  said  mine.^ 

1  55  Vict.  c.  9,  s.  56. 

63.  Where  there  is  a  shaft,  inclined  plane,  or  level  in  any  mine 
to  which  this  part  applies,  whether  for  the  purpose  of  an  entrance  to 
such  mine  or  of  a  communication  from  one  part  to  another  part  of 
such  mine,  and  persons  are  taken  up,  down  or  along  such  shaft,  plane 
or  level  by  means  of  any  engine,  w^indlass  or  gin,  driven  or  worked  by 
steam  or  by  any  mechanical  power,  or  by  an  animal,  or  by  manual 
labour,  no  person  shall  be  allowed  to  have  charge  of  such  engine, 
windlass  or  gin,  or  of  any  part  of  the  machinery,  ropes,  chains  or  tackle 
connected  therewith,  unless  he  is  a  male  of  at  least  twenty  years  of 
age.  Where  the  engine,  windlass  or  gin  is  worked  by  an  animal,  the 
person  under  whose  direction  the  driver  of  the  animal  acts  shall  for 
the  purposes  of  this  section  be  deemed  to  be  the  person  in  charge  of 
the  engine,  windlass  or  gin,  and  no  person  shall  be  employed  as  such 
driver  who  is  under  sixteen  years  of  age.^ 

^  55  Vict.  c.  9,  s.  57. 

64.  If  any  person  contravenes  any  provision  of  the  four  next 
preceding  sections  of  this  Act,  he  shall  be  guilty  of  an  offence  against 
this  Act,  and  in  case  of  any  such  contravention,  by  any  person  whom- 
soever in  the  case  of  any  mine,  the  owner  and  the  agent  of  such  mine 
shall  each  be  guilty  of  an  offence  against  this  Act,  unless  such  owner 
or  agent  proves  that  he  had  taken  all  reasonable  means  to  prevent 
such  contravention  by  publishing  and  to  the  best  of  his  power  en- 
forcing the  provisions  of  this  Act.^ 
'  55  Vict.  c.  9,  s.  58  (1). 
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nil.  If  it  apiKjirs  ilwit  ji  hoy  or  young  person  or  any  person  em- 
I  li.vi .!  al.Miit  an  cn^'ini*.  n\  indlass  or  gin,  was  employed  on  the  repre- 
.-.  ntalion  of  his  pareiil  or  guardian  that  he  was  of  an  age  at  whieli 
his  t'nipl"ynirnt  would  not  l)i'  in  contravention  of  this  Act,  and  under 
th»>  h<  lii-f  ill  good  faiili  that  lie  was  of  that  age,  the  owner  or  agent  of 
liir  nun-'  and  ilu'  iiniiie<liatt'  I'Uiployer  shall  he  exempted  from  any 
;  ri  a!ty.  notwithstanding  sucli  Ixiy  or  other  j)erson  was  not  of  an  age 
:.i  whirh  his  eiiiployiiu'iil  as  afoivsaitl  is  authorized  hy  this  Act,  pro- 
\id.d  ^uih  owm-r,  agent  or  employer  shall  immediately  upon  dis- 
»..\iTy  <  f  the  fait  discharge  such  hoy  from  such  employment,  but  the 
I  iiieiit  or  gnanlian  shall  for  tiie  misrepresentation  aforesaid  be  deemed 
;:iiilty  of  an  otfence  against  this  Act.* 

■-  uo  Vict.  r.  9.  s.  5S  (2);  60  Vict.  c.  8,  s.  23. 

r.WMKNT    OF    W.VGES. 

OO.  (I)  No  wages  sliall  he  paid  to  any  person  employed  in  or 
a)  oiii  any  mine  to  w  inch  this  i)art  a])plies  at  or  within  any  public 
h'.u-«'.  heer  shoj)  or  place  for  the  sale  of  any  si)irits,  wine,  beer  or 
other  spirituous  or  fermented  liijuor,  or  other  house  of  entertain- 
jiicnt,  or  within  any  olViee,  garden  or  place  belonging  or  contiguous 
thereto  or  occupied   therewith. 

('.')  Kvery  j»erson  who  contravenes,  or  permits  any  person  to 
«ontra\ene  this  section  shall  he  guilty  of  an  otTencc  against  this  Act, 
and  in  the  iveiit  of  any  such  contravention  by  any  ])erson  whomso- 
ev.r  the  owner  and  agent  of  the  mine  in  respect  of  which  the  wages 
w.re  J  aid  .-hall  each  he  guilty  of  an  offence  against  this  Act,  unless 
-lu  h  owner  or  agent  i»ro\es  that  he  had  taken  all  reasonable  means 
to  pi  event  MK  h  contravention  by  ]nd)lishing  and  to  the  best  of  his 
pourr  cnf«)rfing  the  j»rovisions  of  this  section.^ 
.'.:>  Virt.   r.  9.  8.   59. 

WNTAI.    STATISTICAL     RKTURNS. 

07.  ( 1 1  Ih.'  oun.T  (.r  agent  of  every  mine,  quarry  or  other 
work-  to  uhi<  li  thi-  part  apjilies  shall  on  or  before  the  15th  day  of 
.'annaty  in  r\ery  year  sen<l  to  the  liureau  of  Mines  a  correct  return 
f'>r  fh"  y.  ar  •ndinir  «»n  the  preceding  :Ust  day  of  December,  of  the 
!  uhIm  r  "f  jur-oiw  fudinarily  employed  in  or  about  such  mine  below 
rrotii.l  ;ind  al>o\««  irroiind  respectively,  and  distinguishing  the  dilTer- 
<  Mf  rl;?-'e,  m  d  ML''  -  of  the  pcrsous  SO  (Muidoved  whose  hours  of  labor 
e  !. -iilated  l.v  tin-  .\(  t.  the  average  rate  of  wages  of  each  class  and 
'  -^  t.  tal  aiiK  unf  nf  \va::es  paid  during  the  year,  the  quantity  in  stan- 
•  ^'i-'   \wu:ht  'tf  the  mineral  dressed,  and   of  the  undressed  mineral 
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which  has  been  sold,  treated  or  used  during  such  year,  and  the  value 
or  estimated  value  thereof;  and  the  owner  or  agent  of  every  metalli- 
ferous mine  shall  if  required  make  similar  returns  at  the  end  of  each 
month  or  quarter  of  the  calendar  year  for  such  month  or  quarter  in 
order  that  the  same  may  be  tabulated  for  publication  by  the  Director 
of  the  Bureau  under  the  instructions  of  the  Commissioner  of  Crown 
Lands. 

(2)  For  the  purpose  of  collecting  the  data  of  such  statistics  the 
Director  of  the  Bureau  of  Mines  shall  prepare  the  required  schedules 
in  such  form  as  he  may  from  time  to  time  deem  desirable,  and  send 
the  same  by  mail  to  be  filled  up  and  returned  by  the  owner  or  agent 
of  every  such  mine,  quarry  or  works  in  the  Province.^ 

(3)  Every  owner  or  agent  of  a  mine,  quarry  or  other  works  who 
fails  to  comply  with  this  section,  or  makes  any  return  which  is  to  his 
knowledge  false  in  any  particular,  shall  be  guilty  of  an  offence  against 
this  Aet.2 

'  55  Vict.  c.  9,  s.  60  (1,  2);  59  Vict.  c.  13,  s.  3  (1);  60  Vict.  c.  8,  s.  24. 
-■  55  Vict.  c.  9,  s.  60  (3);  59  Vict.  c.  13,  s.  3  (2). 

J 
PREVENTION    OF    ACCIDENTS. 

G8.  For  the  prevention  of  accidents  where  any  mine  has  beeu 
abandoned  or  the  working  thereof  has  been  discontinued,  the  owner 
or  lessee,  or  other  person  interested  in  the  minerals  of  the  mine,  shall 
cause  the  top  of  the  shaft  and  all  entrances  from  the  surface,  as  well 
as  all  other  pits  and  openings  dangerous  by  reason  of  their  depth,  to 
be  and  to  be  kept  securely  fenced;  and  if  any  person  fails  to  act  in 
conformity  with  this  section  he  shall  be  guilty  of  an  offence  against 
this  part,  and  any  shaft,  entrance,  pit  or  other  opening  which  is  not 
fenced  as  aforesaid  shall  be  deemed  to  be  a  nuisance.^ 

'  Imp.  Act,  50  &  51  Vict.  c.  58,  s.  37;  60  Vict.  (O.)  c.  8,  s.  25. 


GENERAL  RULES. 

60.  The  following  general  rules  shall  so  far  as  may  be  reasonably 
practicable  be  observed  in  every  mine  to  which  this  part  applies: 

1.  An  adequate  amount  of  ventilation  shall  be  constantly  pro- 
duced in  every  mine  to  such  an  extent  that  the  shafts,  winzes,  sumps, 
levels,  underground  stables  and  working  places  of  such  mine,  and 
the  travelling  roads  to  and  from  such  working  places,  shall  be  in  a 
fit  state  for  working  and  passing  therein.^ 
20-M 
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2.  (lunpowder,  dualin,  dynaiiiite  or  other  explosive  or  inflam- 
mable substaiue  sliall  only  l)e  urhI  umlerground  in  the  mine  as  fol- 
lows: 

(<i)  It  iiliall  not  be  stored  in  the  mine  in  any  quantity  exceed- 
ing' what  wouUl  be  iiMjuired  for  use  during  six  working  days. 

{ft)  Ii  shall  not  l)e  taken  for  use  into  the  workings  of  the  mine 
except  in  a  securely  covered  case  or  canister,  containing  not 
'  more  than  eight  j)ounds. 

{(•)  A  workman  shall  not  have  at  any  time  at  any  place  where 
the  same  is  being  used  more  than  one  such  case  or  canister. 

((/)  In  charging  holes  for  blasting,  unless  in  mines  excepted  from 
the  operation  of  this  section  by  the  Commissioner  of  Crown 
I^inds,  an  iron  or  steel  pricker  shall  not  be  used,  and  no 
j)ers<)n  shall  have  in  his  possession  in  the  mine  under- 
ground any  iron  or  steel  pricker,  and  an  iron  or  steel  tamping 
rod  or  stemmer  shall  not  be  used  for  ramming  either  the 
wadding  or  the  first  part  of  the  tamping  or  stemming  on  the 
])owder. 

(e)  A  charge  of  powder  which  has  missed  fire  shall  not  be  un- 
rammed. 

(/)  A  charge  which  has  missed  fire  may  be  drawn  by  a  copper 
pri(  ker,  but  in  no  case  shall  any  iron  or  steel  tool  be  used 
for  the  purjKjsc  of  drawing  or  drilling  out  a  charge.* 

3.  Xo  gunpowder,  dualin,  dynamite  or  other  explosive  shall  be 
used  to  bla>t  or  break  up  ore  in  roast  heaps  where  by  reason  of  the 
hcate<l  condition  of  such  ore  or  otherwise  there  is  any  danger  or  risk 
of  }»r»-iiiatnn'  exjilosion  of  the  charge.^ 

I.  I-!v('ry  underground  ]>lnnc  on  which  persons  travel  which 
i.^  s«'lf  af  ting,  or  worked  by  an  engine,  windlass  or  gin,  shall  be  pro- 
\idrd  at  interval-  of  not  more  than  twenty  yards  with  sufficient  man- 
hf»li8  fur  j.lar.s  of  refuge,  and  every  such  plane  which  exceeds  thirty 
yards  in  ImL'th  shall  also  be  provided  with  some  proper  means  of 
signaliinir  brtvNrm  tlw  stoj»]»ing  ])laces  and  the  ends  of  the  plane.' 

'».  Kvcry  road  f)n  wliieli  persons  travel  underground  where  the 
produro  of  the  mine  in  transit  ordinarily  exceeds  ten  tons  in  any  one 
hour  ovr  r  any  part  thonof  shall  be  provided  at  intervals  of  not  more 
than  ono  hundred  yards  with  sufficient  spaces  for  places  of  refuge, 
rnrh  of  uhi«  h  spares  shall  be  of  sufiicient  length,  and  of  at  least  three 
f«  •  t  in  width  Ixtwern  the  waggons  running  on  the  tramroad  and  the 
Mdo  of  the  road:  and  the  Commissioner  of  Crown  Lan(5s  may,  if  he 
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sees  fit,  require  the  Inspector  to  certify  whether  the  produce  of  the 
mine  in  transit  on  the  road  aforesaid  does  or  does  not  ordinarily  ex- 
ceed the  weight  as  aforesaid,  and  such  certificate  shall  be  Conclusive 
as  to  the  matters  therein  stated.* 

G.  Every  man-hole  and  space  for  a  place  of  refuge  shall  be  con- 
stantly kept  clear,  and  no  person  shall  place  anything  in  a  man-hole 
or  in  such  space  in  such  a  position  as  to  prevent  convenient  access 
thereto.^ 

7.  °  The  top  of  every  shaft  which  was  opened  before  the  com- 
mencement of  the  actual  working  for  the  time  being  of  the  mine  and 
has  not  been  used  during  such  actual  working  shall,  unless  the  In- 
spector otherwise  permits,  be  securely  fenced,  and  the  top  of  every 
other  shaft  which  for  the  time  being  is  out  of  use,  or  used  only  as  an 
air  shaft,  and  all  other  pits  or  openings  dangerous  by  reason  of  their 
depth  upon  which  work  has  been  discontinued,  shall  also  be  securely 
fenced.'^ 

8.  ^  The  top  and  all  entrances  between  the  top  and  bottom  of 
every  working  or  pumping  shaft  shall  be  properly  fenced,  but  this 
shall  not  be  taken  to  forbid  the  temporary  removal  of  the  fence  for 
the  purpose  of  repairs  or  other  operations,  if  proper  precautions 
are  used. 

9.  "  Where  the  natural  strata  are  not  safe,  every  working  or 
pumping  shaft,  adit,  tunnel,  drive,  roadway  or  other  workings  shall 
be  securely  cased,  lined  or  timbered,  or  otherwise  made  secure. 

10.  Every  mine  shall  be  provided  with  proper  and  sufficient 
machinery  and  appliances  for  keeping  such  mine  free  from  water, 
ihe  accumulation  or  flowing  of  which  might  injuriously  affect  any 
other  mine. 

11.  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and  de- 
scent of  persons  by  ladders  or  by  a  man  engine,  and  another  portion 
of  the  Fame  shaft  is  used  for  raising  the  material  being  mined,  the 
first  mentioned  portion  shall  be  cased  or  otherwise  securely  fenced  off 
from'  tlie  last  mentioned  portion. 

12.  ***  Every  working  shaft  in  which  persons  are  raised  which 
exceeds  fifty  yards  in  depth,  shall,  unless  exempted  in  writing  by  the 
Inspector,  be  provided  with  guides  and  some  proper  means  of  com- 
municating by  distinct  and  definite  signals  from  the  bottom  of  the 
shaft,  and  from  every  entrance  for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft,  to  the  surface,  and  also  of 
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communicating  from  the  surface  to  the  bottom  of  the  shaft,  and  to 
every  entrance  for  the  time  being  in  work  between  the  surface  and 
tlie  bottom  of  the  shaft. 

13.  '*  A  jiunicioni  cover  overhead  shall  be  used  wlicn  lowering  or 
raising  |H'rsons  in  every  working  sliaft,  except  where  it  is  worked  by 
a  windlass,  or  where  the  person  is  employed  about  the  pump  or  some 
w«»rk  (if  repair  in  the  shaft,  or  where  a  written  exemption  is  given 
by  the  In>pvctor. 

II.  '=  A  single  linked  chain  shall  not  be  used  for  lowering  or 
raising  persons  in  any  working  shaft  or  plane  except  for  the  short 
toui)ling  chain  attached  to  the  cage  or  load. 

1.').  '^  There  shall  be  on  the  drum  of  every  machine  used  for 
lowering  or  raising  persons  such  flanges  or  horns,  and  also,  if  the 
drum  is  conical,  such  other  appliances  as  may  be  sufiicient  to  prevent 
the  n)pe  from  slipping. 

in.  '♦  There  shall  be  attached  to  every  machine  worked  by  steam, 
water  or  other  mechanical  jwwer,  and  used  for  lowering  or  raising 
persons,  an  adcnpiate  brake,  and  also  a  proper  indicator  (in  addition 
to  any  mark  on  the  rope)  which  will  show  to  the  person  who  works 
the  machine  the  j)osition  of  the  cage  or  load  in  the  shaft. 

17.  \  ]»roper  footway  or  ladder,  inclined  at  the  most  convenient 
angle  whi<  h  the  space  in  which  the  ladder  is  fixed  allows,  shall  be 
provided  in  every  working  shaft  where  no  machinery  is  used  for  rais- 
ing or  lowering  j)ersons;  and  every  such  ladder  shall  have  substantial 
j»lalf»»nn8  at  intervals  of  not  more  than  forty  feet,  and  no  such  ladder 
shall  be  fixed  for  ])ermanent  use  in  a  vertical  or  overhanging  ]>osition 
unle«s  in  shafts  used  exclusively  for  pumping.  In  every  mine  in 
uhirh  verti<al  or  overhanging  ladders  shall  be  in  use  in  the  shaft  at 
ih''  tune  tJMX'  rules  were  first  a])i)lied  to  it,  such  ladders  may  be 
retainrfl  if  securely  fixed  platforms  are  constructed  at  intervals  of 
not  more  than  .'?0  f(>et  from  each  otiier,  and  such  ladders  have  suffi- 
( ient  8j>a(es  for  fof.tholds  of  not  less  than  six  inches. 

IS.  If  more  than  twelve  persons  are  ordinarily  employed  in  the 
mine  below  ground,  sufiicient  accommodation  shall  be  provided  above 
groun'l  ne.»r  the  princ  ipal  entrance  of  the  mine,  and  not  in  the  engine 
hou'^e  or  boil<  r  hoiis<',  for  enabling  the  ])ersons  employed  in  the  mine 
to  conveniently  dry  and  change  their  clothes. 

r.».  '*  Kvery  fly-wheel  and  all  exposed  and  dangerous  parts  of  the 
innrhinery  imed  in  or  about  the  mine  shall  be  and  be  kept  securely 
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20.  ^®  Every  steam  boiler  shall  be  provided  with  a  proper  steam 
gauge  and  water  gauge,  to  show  respectively  the  pressure  of  steam 
and  the  height  of  water  in  the  boiler,  and  with  a  proper  safety  valve. 

21.  ^^  No  person  shall  wilfully  damage,  or  without  proper  au- 
thority remove  or  render  useless,  any  fencing,  casing,  lining,  guide, 
means  of  signalling,  signal,  cover,  chain,  flange,  horn,  brake,  indica- 
tor, ladder,  platform,  steam-gauge,  water-gauge,  safety-valve,  or  other 
appliance  or  thing  provided  in  any  mine  in  compliance  with  this 
Act. 

^  See  Imp.  Act,  50  &  51  Vict.  c.  58,  s.  49,  Rule  12;  55  Vict.  (0.)  c.  9,  s. 
74  (1,  2). 

^  57  Vict.  c.  16,  s.  10.  part. 

=•866  Imp.  Act,  50  &  51  Vict.  c.  58,  s.  49,  Rule  14;  55  Vict.  (0.)  c.  9, 
s.  74  (3). 

*  See  Imp.  Act,  50  &  51  Vict.  c.  58,  s.  49,  Rule  15;  55  Vict.  c.  9,  s.  74  (4); 
60  Vict.  (O.)  c.  8,  s.  28,  part. 

'  See  Imp.  Act,  50  &  51  Vict.  c.  58,  s.  49,  Rule  16;  55  Vict.  (O.)  c.  9,  s. 
74  (5);  60  Vict.  (O.)  c.  8,  s.  28,  part. 

« Evans  v.  Mostyn,  (1877)  2  C.  P.  D.  547,  was  a  decision  upon  section  13 
of  the  •'  Metalliferous  Mines  Regulation  Act,  1872,"  35-36  Vict.  c.  77.  It 
enacts  that  where  a  mine  to  which  the  Act  applies  is  abandoned,  or  the 
working  thereof  is  discontinued,  the  owner  thereof  and  every  other  person 
interested  in  the  minerals  of  the  mine  shall  cause  the  top  of  the  shaft  to  be 
securely  fenced  for  the  prevention  of  accidents,  provided  that,  subject 
to  any  contract  to  the  contrary,  the  owner  of  the  mine  shall  as  between 
him  and  any  other  person  interested  in  the  minerals  of  the  mine,  be 
liable  to  carry  into  effect  this  section.  By  the  interpretation  clause,  sec- 
tion 41,  "  owner "  means  any  person  who  is  the  proprietor,  lessee  or 
occupier  of  any  mine,  and  does  not  include  a  person  who  merely  receives 
a  royalty,  rent  or  fine  from  a  mine,  or  is  simply  the  proprietor  of  a  mine 
subject  to  any  lease,  grant  or  license  for  the  working  thereof,  or  is 
merely  owner  of  the  soil,  and  not  interested  in  the  minerals  of  the 
mine.  The  respondents,  who  were  owners  in  fee  of  mines  and  minerals, 
demised  an  old  mine,  part  of  the  estate,  for  a  term  of  years,  subject  to  a 
rent  or  royalty,  such  royalties  to  be  paid  upon  the  place  where  the  ore 
should  have  been  gotten  or  weigihed,  and  before  it  should-  be  taken 
away.  The  lease  also  reserving  to  the  respondents  power  of  re-entry 
if  the  royalty  should  be  in  arrear.  The  lessees  ceased  working  the  mine, 
and  left  it,  and  allowed  it  to  remain  insufficiently  fenced.  It  was  field, 
that  although  the  lease  was  still  in  force  and  undetermined,  the  respon- 
dents were  guilty  of  an  offence  under  section  13,  as  persons  interested 
in  the  minerals  of  the  mine. 

'See  Imp.  Act,  50  &  51  Vict.  c.  58,  s.  49,  Rules  18  and  19; 
55  Vict.  c.  9,  s.  74  (6);  60  Vict.  c.  8,  s.  28,  part.  Apart  from 
statutory  enactment,  it  was  held  in  Williams  v.  Groucott,  1863, 
4    B.     &     S.     149,    that    a    person    entitled    to     the    minerals    under 
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the  land  of  another,  with  license  to  make  a  mine-shaft  opening  into  It, 
is.  in  iho  ub8«'nce  of  any  stipulation  to  the  contrary,  under  a  legal  obliga- 
tion to  the  owner  ot  the  surface  soli  to  fenco  the  shaft  so  as  to  prevent 
Its  being  a  source  of  danger  to  his  cattle  which  may  be  upon  it,  and  is 
liable  lo  an  action  for  injury  accruing  to  those  cattle  for  want  of  such 
fencing. 

•  1S90.  c.  10.  B.  23.  Rule  7,  the  same  as  1897,  R.  S.  O.  c.  36,  s.  69,  Rule  8; 
tee  Imp.  Act.  50  &  51  Vict.  c.  58,  s.  49,  Rule  19. 

'  Ditto.  Rule  20. 
Ditto.  Rulf  25. 
Ditto.   Rule  27. 

■■■■  Ditto.  Rule  28. 

"  Ditto.  Rule  29. 

'*  Ditto.  Rule  30. 

''  Ditto.  Rule  31. 

••  Ditto,  Rule  32. 

'=  Ditto,  Rule  35;  see  55  Vict.  (O.)  c.  9,  s.  74  (7-20). 

70.  In  any  of  tlic  following  cases,  namely: 

1.  Wlicre  any  working  is  commenced  for  the  purpose  of  opening 
a  new  sliaft  for  any  mine  to  which  this  part  applies; 

'-i.  Wlicre  a  shaft  of  any  mine  to  which  this  part  applies  is  aban- 
dont'd,  or  the  working  thereof  discontinued  ; 

3.  Wlu'iT  the  working  of  a  shaft  of  any  mine  to  which  this  part 
a|»i)li(s  is  recommenced  after  an  abandonment  or  discon- 
tinuance for  a  ])criod  exceeding  two  months;  or 

'1.  Wlicrc  any  cliange  occurs  in  the  name  of  a  mine,  or  in  the 
name  (»f  the  owner  or  agent  of  a  mine  to  which  this  part 
applies,  or  in  tlie  ofTicers  of  any  incorporated  company 
\vlii(h  is  the  owner  of  a  mine  to  which  this  part  applies; 

The  owiuT  or  agent  of  such  mine  sliall  give  notice  thereof  to  the 
In-p«<t»»r  witliin  two  months  after  sucli  commencement,  abandon- 
ment, dii^tontiminnce,  reconnnencement  or  change,  and  if  such  no- 
tire  i-*  not  ^'iv.'n  tlic  owner  or  agent  shall  be  guilty  of  an  offence 
n^'nin.Mt  thin  .\»t.* 

'  55  Vlrt.  r.  9.  s.  f.2;  59  Vict.  c.  13,  s.  4. 

NOTICE    OF    .\CriDKNTS. 

71.  '  Whrre  in  or  al)out  any  mine   to   which    this   Act   applies 
wheth'T  nhovo  or  below  ground,  either 

1.  T.o«*s  of  lifo  or  any  personal  injury  to  any  person  employed  in 
or  about  the  mine  occurs  by  reason  of  any  explosion  of  gas, 
powder  or  of  nny  steam  boiler;  or 
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2.  Loss  of  life  or  any  serious  personal  injury  to  any  person  em- 
ployed in  or  about  the  mine  occurs  by  reason  of  any  acci- 
dent whatever, 

the  owner  or  agent  of  the  mine  shall  within  twenty-four  hours  next 
after  the  explosion  or  accident  send  notice  in  writing  of  the  explosion 
or  accident  and  of  the  loss  of  life,  or  personal  injury  occasioned 
thereby  to  the  Director  of  the  Bureau  of  Mines,  and  shall  specify  in 
such  notice  the  character  of  the  explosion  or  accident  and  the  number 
of  persons  killed  and  injured  respectively. 

(2)  Where  any  personal  injury,  of  which  notice  is  required  to  be 
sent  under  this  section,  results  in  the  death  of  the  person  injured, 
iiotice  in  writing  of  the  death  shall  be  sent  to  the  Inspector  within 
twenty-four  hours  after  such  death  comes  to  the  knowledge  of  the 
owner  or  agent.  Every  owner  or  agent  who  fails  to  act  in  compliance 
with  this  section  shall  be  guilty  of  an  offence  against  this  Act.^ 

^  Imp.  Act.  50-51  Vict.  c.  58,  s.  35. 

'  55  Vict.  c.  9,  s.  61. 

"72.  The  Commissioner  of  Crown  Lands  may  at  any  time  direct 
an  Inspector  to  make  a  special  report  with  respect  to  any  accident  in 
a  mine  to  which  this  Act  applies,  which  accident  has  caused  loss  of 
life  or  personal  injury  to  any  person,  and  in  such  case  shall  cause  such 
report  to  be  made  public  at  such  time  and  in  such  manner  as  he 
thinks  expedient;  and  in  conducting  an  enquiry  into  the  cause  of  loss 
of  life  or  of  personal  injury  to  any  person  in  or  about  a  mine,  the 
Inspector  shall  have  power  to  take  evidence  upon  oath.^ 
'  55  Vict.  c.  9,  s.  67,  part;  57  Vict.  c.  16,  s.  8. 


PART  v.— OFFENCES  AND  PENALTIES. 

T3.  Any  person  who  removes,  or  disturbs  with  intent  to  remove, 
any  stake,  picket  or  other  mark  placed  under  the  provisions  of  this 
Act,  shall  forfeit  and  pay  a  sum  not  exceeding  $20  and  costs;  and  in 
default  of  payment  of  the  fine  and  costs,  may  be  imprisoned  for  any 
period  not  exceeding  one  month.^ 

*  1868-9,  c.  34,  s.  32;  55  Vict.  c.  9,  s.  45. 

74.  Every  person  contravening  Part  III.  of  this  Act  or  any  rule 
or  regulation  made  under  it,  in  any  case  where  no  other  penalty  or 
punishment  is  imposed,  shall,  for  every  day  on  which  such  contra- 
vention occurs,  or  continues,  or  is  repeated,  incur  a  fine  of  not  more 


312  OXTARIO 


than  $20  aiul  costs;  and,  in  default  of  payment  of  the  fine  and  costs, 
»ucli  jH*i>on  may  ho  imjirisoned  for  a  period  not  exceeding  one  month.* 
'  Derive*!  from  27  and  28  Vict.  c.  9.  s.  36,  with  which  It  is  identical;  55 
Vict.  c.  9.  8.  48. 

75.  i!\ery  i>er.«)ii  who  j)ull.s  down,  injures  or  defaces  any  rules, 
notice  or  ah.Htnut  posted  up  by  the  owner  or  agent  shall  be  guilty  of 
an  «»tTen(e  a>:ainst  litis  Act,' 

•  First  appears  in  33  Vict.  c.  10,  s.  25;  55  Vict.  c.  9,  s.  75. 

76.  ICvcry  ]>erson  who  wilfully  obstructs  an  Inspector  in  the 
execution  of  his  duty  under  this  Act,  and  every  owner  or  agent  of  a 
mine  who  refuses  or  neglects  to  furnish  to  the  Inspector  the  means 
necessary  for  making  any  entry,  inspection,  examination  or  enquiry 
undrr  this  .\ct  in  relation  to  such  mine,  shall  be  guilty  of  an  offence 
against  this  Act.* 

'  First  appears  in  53  Vict.  c.  10,  s.  15  (4);  55  Vict.  c.  9,  s.  65  (2). 

77.  ^\'ht■Ic  work  of  any  sort  in  or  about  a  mine  is  let  to  a  coU' 
tractor,  he  shall  ob.'ierve  and  carry  out  all  the  provisions  of  Part  IV. 
for  the  prevention  of  accidents,  and  if  he  contravenes  any  of  such 
provisions  he  shall  be  guilty  of  an  offence  against  this  Act  and  shall 
be  liai»le  to  the  same  penalties  and  may  be  proceeded  against  in  the 
.•^auje  way  and  to  the  .'^ame  extent  and  effect  as  if  he  were  an  owner 
<»r  agent.* 

'  IVrived  from  53  Vict.  c.  10,  s.  18,  from  which  it  is  not  m?.teri'illy 
dlffrrrnt;  rr-rnarlcd  in  1892  by  55  Vict.  c.  9,  s.  69;  amended  in  1894  by 
:."  Virt.  r.  Ifi.  s.  9,  and  in  1897  by  60  Vict.  c.  8.  s.  27;  amending  1892,  c. 
9.  f«.  »,.-,;  R.  s.  O..  1S97.  c.  36.  B.  77,  is  nearly  Identical  with  the  section  as 
nni.  ndrd  in  1S94,  c.  16,  s.  9. 

7.H.  I'.vcry  i)erson  who  contravenes  or  does  not  comply  with  any 
of  the  grneral  rules  contained  in  section  09  shall  be  guilty  of  an 
o*T»  nrr  against  tliis  .\ct.  and  in  the  event  of  any  contravention  of  or 
non-coinplinnce  with  any  of  the  said  general  rules  in  the  case  of  any 
mine  to  wliirh  this  .\ct  ap|)lies  by  any  person  whomsoever  being 
proved,  the  owner  and  agent  of  such  mine,  and  any  contractor  and 
forrnuui  (inployrd  in  or  about  siuh  mine,  shall  each  be  guilty  of  an 
oiTence  against  this  .\(  t  unless  such  contractor  or  foreman  proves  that 
hr^  had  taken  all  reasonable  means  to  prevent  such  contravention  or 
non-compliance  by  publisliing  and  to  the  best  of  his  power  enforcing 
the  8ai«l  ndes  as  regulations  for  the  working  of  the  mine.* 

'  TVrivod  from  .'.5  Virt.  c.  9.  s.  74.  Rule  21.  which  omits  after  the 
word    "mlnp  ■   in    6th    line  the    words,  "and  any  contractor  and  fore- 
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man  employed  in  or  about  such  mine  "  (which  were  added  in  1894 
by  57  Vict.  c.  16,  s.  10),  and  omits  at  beginning  of  8th  line  the  words, 
"  such  contractor  or  foreman,"  containing  instead  the  word  "  he." 

79.  Every  person  other  than  the  owner  or  agent  employed  in  01 
about  a  mine,  who  is  guilty  of  any  act  or  omission  which  in  the  case 
of  the  owner  or  agent  would  be  an  offence  against  Part  IV.  shall  be 
deemed  to  be  guilty  of  an  offence  against  the  said  part.^ 

^  Derived  from  53  Vict.  c.  10,  s.  18,  part,  which  reads,  "  this  Act " 
for  "  Part  IV."  on  4th  line,  and  "  this  Act "  for  "  the  said  part "  on  line 
5;  55  Vict.  c.  9,  s.  69,  reads  "this  part"  for  "Part  IV."  on  line  four;  and 
"  this  Act  "  for  "  the  said  part "  on  line  five. 

80.  Every  owner  or  agent  guilty  of  an  offence  against  Part  IV. 
shall  be  liable  to  a  penalty  not  exceeding,  except  as  in  this  section 
hereinafter  provided,  fifty  dollars,  and  any  other  person  guilty  of  an 
offence  against  Part  IV.  aforesaid  shall  be  liable  to  a  penalty  not 
exceeding,  except  as  in  this  section  hereinafter  provided,  ten  dollars: 
Provided  that  if  the  Director  of  the  Bureau  of  Mines  or  an  Inspector 
has  given  written  notice  of  any  such  offence  having  been  committed, 
every  such  owner,  agent  or  other  person  shall  be  liable  to  a  further 
penalty  not  exceeding  five  dollars  for  every  day  that  such  offence 
continues  after  such  notice.^ 

1  Practically  identical  with  53  Vict.  c.  10,  s.  18,  part;  varied  slightly 
and  consolidated  in  1892  by  55  Vict.  c.  9,  s.  69;  amended  in  1896  by  59 
Vict.  c.  13,  s.  5,  by  inserting  after  the  word  "  if"  on  sixth  line  the  words 
"  The  Director  of  the  Bureau  of  Mines  or." 

81.  No  prosecution  shall  be  instituted  against  the  owner  or  agent 
of  a  mine  to  which  this  part  applies  for  any  offence  under  this  Act 
except  by  an  Inspector,  or  by  the  County  or  District  Crown  Attorney, 
or  with  the  consent  in  writing  of  the  Attornej^-General;  and  in  case 
the  owner  or  agent  of  a  mine  is  charged  with  an  offence  under  this 
Act  he  shall  not  be  found  guilty  thereof  if  he  proves  that  he  had 
taken  all  reasonable  means  to  prevent  the  commission  thereof,  and  an 
Inspector  shall  not  institute  any  prosecution  against  an  owner  or 
agent  if  satisfied  that  he  had  taken  such  reasonable  means  as  afore- 
said.^ 

'  Derived  from  53  Vict.  c.  10,  s.  20,  which  omits  from  third  line  "  or 
by";  from  fourth  line  "Crown,"  and  from  fifth,  sixth  and  seventh  lines, 
"  case  thoi  owner  or  agent  of  a  mine  is  charged  with  an  offence  undeT 
this  Act  he  shall  not  be  found  guilty  thereof,"  substituting  therefor  in 
the  case  of  this  last  omission  the  words,  "  the  case  of  any  offence  of 
which  the  owner  or  agent  of  a  mine  is  not  guilty  ";  omitting  also  "  and  " 
from  eighth  line,  and  "an"  from  ninth  line;  and  in  the  case  of  this  last 
omission  substituting  the  word  "  such  ";  55  Vict.  c.  9,  s.  71. 
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H9,  Kvory  Insj>ect<>r  for  a  mining  division  may  convict  upon 
view  of  any  of  tlie  oltonccs  punishable  under  the  provisions  of  Part 
III.  (4  this  Act  or  any  regulations  made  under  it.' 

»  Derived  from  27  &  28  Vict.  c.  9.  8.  37,  which  provided  that  a 
Gold  Mining  In8p»'ctt>r  might  convict  on  view;  amended  in  1868-9  by  32 
Vict.  c.  34.  s.  37.  to  read,  '  Any  Inspector  for  a  mining  division  may  con- 
vict upon  view  of  any  of  the  offences  punishable  under  the  provisions 
of  ihi«  Act.  or  regulations  made  under  it";  and  in  1892  by  65  Vict.  c.  9, 
8.  49.  "  ever>'  Inspector  "  may  "  under  the  provisions  of  this  part  of  this 
Act." 

HJI.  All  proseeution.s  for  the  ])Uiiislnnent  of  any  offence  under 
this  Aft  e.\cej)t  under  section  18  may  take  place  before  any.  two  or 
more  of  Her  Majesty's  Justices  of  the  Peace  having  jurisdiction  in 
tlie  county  or  district  in  which  the  offence  is  committed,  or  before  a 
Police  or  Stij>endiary  ^lagi.strate,  or  before  an  Inspector  of  the  mining 
division  under  the  provisions  of '  '*  The  Ontario  Summary  Convictions 
Alt."  ' 

'  R.  S.  O.  (1897)  c.  90. 

'  Derived  from  53  Vict.  c.  10,  s.  22,  which  omits  on  second  line,  "  ex- 
cept undiT  section  17,"  and  follows  the  anno  language  down  to  word 
"  magistrate.*"  on  line  five;  55  Vict.  c.  9,  ss.  52,  73;  60  Vict.  c.  8,  s.  21. 

H4.  Any  complaint  or  information  made  or  laid  in  pursuance  of 
this  Act  shall  be  made  or  laid  within  three  months  from  the  time 
when  the  matter  of  such  complaint  or  information  respectively  arose, 
nnd 

1.  The  description  of  any  offence  nnder  this  Act  in  the  words  of 

this  Act  shall  be  sufliicient  in  law. 

2.  .\ny   exf'e|)tion.  exem))iion,   proviso,  excuse  or  qualification, 

whether  it  does  or  does  not  accompany  the  descrii)tion  of 
the  offence  in  this  Act,  may  be  j)roved  by  the  defendant, 
but  need  not  be  specified  or  negatived  in  the  information, 
and  if  so  specified  or  negatived  no  proof  in  relation  to  the 
matter  so  spcnifiecl  or  negatived  shall  be  required  on  the 
part  of  the  ]>rosecutor  or  informant.* 
'  Derived  from  53  Vict.  c.  10.  s.  19,  and  s.-ss.  1  and  2,  with  which  It  la 

Identlral.  omitting  the  word.s    "prosecutor  or"  on  last  line  of  s.-s.  2;  65 

Vict.  c.  9.  8.  70. 

HH.  Nothing  in  this  .\ct  shall  prevent  any  person  from  being  in- 
d!(  t.'d  or  liable  under  any  other  Act  or  otherwise  to  any  other  or 
lr.;:)i»r  |>ennlty  or  jmnishment  than  is  provided  for  any  offence  by 
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this  Act,  provided  that  he  shall  not  be  punished  twice  for  the  same 
offence.^ 

^  Derived  from  53  Vict.  c.  10,  s.  21,  s.-s,  1,  which  read  on  line  four, 
after  the  word  "  Act,"  the  words  "  so  that  no  person,"  instead  of  the 
words  "  provided  that  he  shall  not ";  55  Vict.  c.  9,  s.  72  (1). 

86.  If  the  Court  before  whom  a  person  is  charged  with  an  offence 
under  this  Act  thinks  that  proceedings  ought  to  be  taken  against 
such  person  for  such  offence  under  any  other  Act  or  otherwise,  the 
Court  may  adjourn  the  case  to  enable  such  proceedings  to  be  taken.^ 
^  Derived  from  1890,  c.  10,  s.  21  (2),  with  which  it  is  identical;  55  Vict, 
c.  9,  s.  72  (2). 

8T.  Fees,  penalties  and  fines  received  under  this  Act,,  and  the 
costs  of  all  such  convictions  as  take  place  before  any  Inspector  or 
magistrate  appointed  under  this  Act,  shall  form  part  of  the  Consoli- 
dated Revenue  Fund  of  this  Province,  and  be  accounted  for  and  dealt 
with  accordingly;  and  the  expenses  of  carrying  this  Act  into  effect  in 
any  mining  division  shall  be  paid  by  the  Lieutenant-Governor  out  of 
the  said  Consolidated  Revenue  Fund.^ 

^  Derived  from  27  and  28  Vict.  c.  9,  s.  39,  which  it  closely  resembles;  55 
Vict.  c.  9,  s.  51. 
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QUEBEC. 
Introductory. 

The  law  of  this  Province  with  regard  to  mining  and  to  minerala 
i?  almo.-t  eiitiivly  statutory. 

Mining  Acts  now  Consolidated.  The  previous  statutes  have 
U't'H  anu'n<l«Ml  and  consolidated  hy  the  Act  of  1892/  cited  as  the 
*•  Qiu'hec  Minin*;  Law."  =^  'J'lii.'^  Act  now  comprises  Articles  1421-15S2 
of  the  h'cviscd  Statutes  of  the  Province  of  Quebec.  With  all  orders 
in  coun(  il  or  rej^ulations  made  l)y  the  Lieutenant-Governor  in  Council, 
in  virtue  of  the  jfowers  conferred  ])y  Art.  L580,  the  Act  forms  a  min- 
ing; code  for  the  I'rovince. 

'  r.5-56  Vict.  c.  20. 

'Art.   1421. 

LTlie  Acts  in  force  prior  to  1892,  and  the  mining  regulations 
tliereunder,  were  repealed  hy  the  Act  of  1892.  From  information 
.•«:ipplie<l  hy  tlio  Dejiartment  it  ap])ears  that  no  general  regulations 
und«T  the  Act  of  IM>2  iiave  heen  issued. 

There  i-  no  s|)eeial  treatise  on  the  mining  law  of  Quebec  except 
n  hmrhurr  hy  Mr.  ,\df>lplnis  M.  Hart,  entitled  ''Practical  Suggestions 
on  Mmintr  Ki^rlits  and  Priviie^M-s  in  Canada."    (Montreal,  1867). 

Statutes  Based  on  Old  French  Law.  The  leading  rules  of  the 

*•  (.)uihrc  Mmin;:  Law."  and  of  tlie  ]irevif)us  statutes  which  it  consoli- 
dafea.  are  mairdy  (hrived  from  the  French  law.  It  will  be  convenient 
t..  iriv.'  a  hri.f  >krt(  h  of  the  earlier  history  of  the  law. 

History  of  the  Law—  Roman  Law.  In  the  Koman  law,  under 
the  Hepnblir  and  the  earlier  Emperors,  the  ])roprietor  of  the  surface 
whm  proprirt-.r  i\Un  of  the  nnnes.  The  minerals  were  looked  upon  as 
fniits.s 

'  .S«>P  niK.  7.  1.  9.  3;  7.  1.  13,  5;  24,  3,  7,  14;  27,  9,  3,  6. 

Many  m'u\v>  !»elonged  to  the  state,  and  were  worked  by  criminals, 
t!i.    ,}nwunii  in  victnUa,  or  servi  poenne.     But  these  were  in  public 
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lands.  In  the  later  Roman  law,  the  famous  maxim  cujus  est  solum 
ejus  est  usque  ad  coelum  et  deinde  usque  ad  inferos  was  no  longer 
strictly  true  of  minerals  below  the  surface.  It  is  unnecessary  to  dis- 
cuss the  precise  view  which  was  taken  of  the  right  of  property  in  the 
minerals.  But  it  is  clear  that  the  state  had  assumed  the  general  ad- 
ministration of  all  mines  within  the  empire.  The  charge  over  them 
was  entrusted  to  an  official  known  as  the  comes  metallorum,  who  acted 
through  officers  or  collectors  called  procuratores  metallorum. 

From  the  constitution  of  the  Emperors  Gratian,  Valentinian, 
and  Theodosius  of  A.D.  382,*  it  appears  that  the  system  of  "free 
mining  "  then  prevailed.  Any  person  might  open  and  work  a  mine 
either  in  his  own  land  or  in  the  land  of  another.  If  the  surface  was 
his  own  he  was  bound  to  give  to  the  fisc,  or  state  treasury,  one- 
tenth  of  the  proceeds  of  the  mine.  If  the  surface  belonged  to  another, 
the  miner  was  bound  to  give  one-tenth  to  the  fisc,  and  one-tenth  to 
the  owner  of  the  surface,  retaining  the  remaining  four-fifths  of  the 
proceeds  for  himself.  The  state,  however,  would  not  authorize  the 
working  of  a  mine  in  land  not  belonging  to  the  miner  if  danger  was 
caused  thereby  to  the  foundations  of  buildings.^ 

'  Code,  11,  6,  3. 

'  C.  11,  6,  De  Metallariis;  see  per  Caron,  J.,  in  Reg.  v.  De  Lery,  9  Q.  L, 
R.,  at  p.  231;  Serrigny,  Droit  Public  Remain,  V.  2,  s.  875;  Merlin,  Questions 
de  Droit,  Mines,  s.  1;  Bainbridge,  Mines  and  Minerals,  4th  ed.,  112. 

Old  French  Law.  These  rules  of  the  later  Roman  law  were  in 
operation  in  Gaul  at  the  time  of  the  disruption  of  the  Roman  Empire, 
and  there  seems  little  reason  to  doubt  that  they  were  retained  by  the 
Gauls.  From  the  earliest  records  which  have  been  preserved,  it  is 
clear  that  mines  were  subject  to  special  legislation  in  the  interest  of 
the  state,  and  that  the  King  asserted  and  vindicated  a  claim  to  one- 
tenth  of  the  proceeds  of  all  mines.  The  Ordinances,  etc.,  of  the 
French  Kings  on  the  subject  have  been  collected  and  annotated  by 
M.  Lam^  Fleury  in  his  work  "  De  la  Legislation  Min^rale  sous 
Fancienne  Monarchic."®  The  history  is  well  given  by  M.  A.  Chevallier, 
"  La  Propriety  des  Mines,"  and  by  M.  F.  Naudier,  "  Traits  des 
Mines."  ^  The  latter  work  contains  ^  a  bibliography  of  the  French 
treatises  on  mining  law. 

•Paris,  1857. 
'Paris,  1877. 
*At  p.  665. 

So  far  as  the  old  French  law  is  of  importance  as  bearing  on  the 
law  of  Quebec,  it  was  carefully  reviewed  by  Caron,  J.,  in  Reg.  v.  De 
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I^^n-,'  ami  l>y  Hainsay,  J.,  in  giving  the  judgment  of  the  Court  of 
Quei*n'«  H»*nLli,  tlisniisi^ing  the  a])|)eal  from  Caron,  J.*° 

•9  Q.   L.    R.  225. 

"(1883)  6  L.  N.  402. 

.M.  Ijuno  I'Icury  divides  tlie  French  law  before  the  Revolution 
into  ihrr«'  ju'riods: — 

1.  r»ri.»d  of  I'roo  Mining.  1 113-1518.  This  is  the  period  of 
**  fri'c  mining"  as  taken  from  the  Koman  system.  The  Ordinance 
of  Charli's  \'l.  of  .{dtii  .May,  1413,  registered  in  the  Chambre  des 
C'omptes  dr  Paris,  and  therefore  forming  part  of  the  laws  of  the  Pro- 
vince of  (^ucIh'c,  siiows  that  the  King  claimed  one-tenth  of  the  pro- 
ceedij  of  all  mines.  Anyone  is  permitted  to  open  a  mine  on  his  own 
land,  or  on  the  land  of  another,  subject  to  payment  to  the  King  of 
one-tenth,  and  to  payment  of  indemnity  to  the  owner  of  the  surface 
if  it  <loes  not  I)eh)ng  to  the  miner.  It  appears  that  the  seigneurs  had 
ujaintaineil  that  they  were  also  entitled  to  one-tenth.  This  claim  was 
expressly  overruled  by  the  Ordinance  of  1413.  "  iYmZ  seigneur  n^a, 
n'auni,  ne  dnil  avoir,  .  .  .  hi  dij-ieme  partie,  ni  autre  droit  de 
fnitit'.''  ' 

'  Seo  In  I  am<''  Floury,  p.  5, 

•v\  Period  of  Concession  of  all  Mines  to  One  Person.  1548-1597. 
This  is  the  j>eriod  of  concessions  to  one  individual  of  all  the  mines  in 
the  Kingdom.  The  concession  is  based  upon  public  policy,  and  to 
stimulate  mining.  The  concessionaire  may  open  a  mine  in  any  man's 
land,  suljject  to  payment  of  an  indemnity.  The  King  is  to  receive 
liis  tenth,  and,  rather  inconsistently  with  the  legislation  of  the  first 
period,  the  scignnir  is  to  get  a  fortieth.^ 

'  See  the  ordonnance  of  Henri  II.  in  favour  of  de  Roberval,  30th 
Soptpmber.  1548,  and  the  letters  patent  of  1552,  Ini  LamC  Fleury,  p.  41. 

3.  Period  (if  N'juillation.  Pre-emi>tion  given  to  owner  of  soil. 
1.*>!»T-17'.»1.  'i'lii>  is  a  period  of  legislation  of  a  somewhat  varying 
kind.  On  th«'  wliol.'.  in  tlie  words  of  I^imsay,  J.,  "it  is  in  some  sort 
a  r»tiirn  \n  tin-  earlif-r  plan  of  throwing  the  right  to  mine  o])en  to  nil 
p»r-fMH,  ImiI  to  ^n])jeet  its  exercise  to  the  most  rigorous  control  80  as 
to  en-*ure  the  ('rr)wn's  revenue.  This  policy  remained  unchanged 
till  Canada  j-a-sed  away  from  the  King  of  France."'  It  is  in  thia 
j'rriod  al-io  tliat  lli.'  -tate  begins  to  recognize  a  right  in  the  ownefr 
of  the  fjurfare  in  a»  <|uire.  if  be  chooses,  the  mining  rights  in  prefer- 
^Ufo  to  any  third  j-er>on.*  In  1722  Louis  XV.  promulgated  an  edict 
f-tab|is),ij)i:  a  « oiMj.any  tf>  wf)rk  all  the  mines  in  the  Kingdom.    The 

'  n.  V.  Dr  T/ry.  R  T,.  N.  at  p.  407. 

•  Srr  fhp  Efllrt  of  Hrnri  IV.,  June.  1601,  Lam6  Fleury,  p.  74. 
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proprietor's  right  of  pre-emption  again  disappears.  This  edict  seems 
not  to  have  been  registered  in  Paris.**  It  was  the  law  in  France  until 
1789.  After  1763,  the  date  of  the  cession  of  the  Province,  the  French 
legislation  does  not  affect  iis.  But  it  may  be  said  in  a  word  that  it 
is  to  be  found  in  the  law  of  21st  of  April,  1810,  and  the  law  of  the 
27th  July,  1880.  The  King's  right  to  control  mines  and  to  levy  a 
tithe  of  the  proceeds  was  thus  admitted  in  France  from  an  early  time. 
But  the  exact  nature  of  the  right  of  the  Crown  in  the  minerals  was, 
in  the  French  law,  not  free  from  difficulty. 

°  Lam6  Fleury,  p.  95. 

®  It  was  much  discussed  in  the  Assembl^e  Rationale  in  1791. 
Every  conceivable  view  as  to  the  ownership  of  minerals  was  there 
urged.    1.  That  they  are  res  nulUus  and  belong  to  the  first  occupant. 

2.  That  they  are  partes  soli   and   belong   to   the   owner  of  the  soil. 

3.  That  they  are  part  of  the  royal  prerogative,  and  belong  to  the 
state.  The  law  of  28th  July,  1791,  cut  the  Gordian  knot  by  saying 
that  the  state  had  the  control  of  mines,  "  Les  mines  sont  a  la  disposi- 
tion de  la  nation."  "^ 

'  See  the  argument  in  Merlin,  Questions  de  Droit,  Mines,  s.  1. 
^See  an  account  of  these  debates  in  Chevallier  La  Propriete  des 
Mines,  pp.  9,  26,  and  Naudier,  Traite  des  Mines,  p.  37. 

Perhaps  the  sound  view  is  that  as  to  the  property,  a  distinction 
was  drawn  between  gold  and  silver  on  the  one  hand,  and  the  baser 
metals  on  the  other.  It  is  said:  ^  "  Mines  of  gold  and  silver  belong 
to  the  King,  other  mines  belong  to  the  proprietor  of  the  surface,  but 
the  King  is  entitled  to  his  tenth  of  the  yield."  ^ 

*In  Lauri6r6's  edition  of  Loysel. 

•Liv.  II.,  Tit.  2,  reg.  13;  see  Dalloz,  Mines,  No.  9;  Cf.  in  the  English 
law,  Att.-Gen.  of  Brit.  Columb.  v.  Att.  Gen.  of  Canada,  (1889)  14  Appeal 
Cases,  295;  and  see  in  Scotland,  Earl  of  Breadalbane  v.  Jamieson,  (1875) 
Court  of  Sess.  Cases,  4th  series,  2,  826. 

In  Canada,  the  commission  of  1654  by  the  King  in  favour  of 
Nicholas  Denys  to  be  Governor  and  Lieutenant-General  in  Canada 
directed  him  to  search  diligently  for  mines  and  to  put  them  to  use. 
The  Crown  of  France  reserved  the  tenth  part  of  the  profit  of  all  gold 
and  silver  mines,  and  as  to  other  mines  the  Governor  was  directed  to 
take  "what  might  belong  to  the  Crown  of  the  right  thereto,"  1°  to 
defray  the  expenses  of  government.^ 

'•^  Ce  qui  pourrait  nous  en  apparienir." 

*  Edits  et  Ordonnanees,  Vol.  III.,  p.  18. 

The  extent  of  the  mineral  wealth  of  Canada  was  not  at  all 
realized  in  ihQ  17th  century.    This  is  shewn  very  clearly  by  the  fact 
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that,  l»y  an  arrtH  of  8ih  June,  1CT7,  the  King  made  a  present  for 
twenty  ytars  to  Jean  IJaptiste  tie  I-^igny  des  15rigan(li(^ivs  of  all  the 
niincij  in  ('ana«la.-  Hut  the  (juestion  as  to  the  nature  of  the  King's 
light  aetonling  to  tiie  old  law  of  France  is  really  academic.  It  is 
iH-yontl  disjiuie  tluii  the  Kings  of  France  liad  the  right  to  make  laws 
n'.uuluting  all  mines,  an<l  to  exact  one-tenth  of  the  yield.  It  is  fur- 
ther clear  that  the  King  had  the  power  to  dis})ose  as  he  pleased  of  all 
mines  ungranted.  And,  as  regards  this  Province,  it  is  settled  ^ 
1.  That  without  s|)ecial  words  the  right  to  gold  and  silver  mines  did 
Mot  pass  to  a  grantee  of  lands  from  the  Crown,  but  remained  in  the 
^overeign.  '2.  That  the  King  of  Fjigland  at  the  cession  in  1763  suc- 
c.  e«hd  to  the  rights  of  the  French  Crown  over  minerals.  And  by  Art. 
Uv'.S  of  the  Mining  Law,  ISO'.^,  the  Crown's  right  in  all  minerals 
whith  have  not  been  expressly  conceded  is  declared  to  be  a  right  of 
proj>eriy. 

'  Ibid..  Vol.  II..  p.  83. 

'  Reg.  V.  De  I^ry,  (1883)  6  L.  N.  402. 

It  was  pointed  out  in  1{.  v.  DeLc^ry  "*  that,  although  the  King  of 
Fnglaud  had  succeeded  to  all  the  rights  in  minerals  in  Canada  which 
ha«l  Ik  en  vested  in  the  Crown  of  France,  the  diftercnce  in  the  con- 
stitutional powers  of  the  sovereign  in  the  two  countries  would  aflfect 
tlieir  future  exercise.  The  King  of  France,  as,  practically  speaking, 
nn  al)solute  monarch,  had  the  power  to  revoke  a  grant  of  minerals 
artually  nuide.  After  the  cession  no  such  power  could  be  exercised 
by  the  Crown  of  Fugjand,  because  to  do  so  would  be  to  infringe  upon 
the  -nle  right  of  Farliaiuent  to  legislate. 

•  Supni. 

Analysis  of  Act  of  1892.  The  main  provisions  of  the  law  as 
now  ( <.n-o|idated  are: — 

1.  That  all  mining  riglils  in  land  in  the  Province  of 
<^urlM<-  iM-lnng  to  the  Crown  unless  the  Crown  has  been 
validly  divert. il  of  them.  "Mining  rights"  is  a  wide  term,  and 
includ*  H  ;i]I  fpiarrie-^  of  stone,  and  all  rocks  or  soil  in  which  are  found 
**  any  niinrral  >ul>-tance  having  an  appreciable  value."* 

'  Art.  1421.  s.  2. 

*,*.  The  Cf.twn  i-  not  so  divested  by  a  grant  of  lands  for  agricul- 
tural |.urj>'»-e.  whi(  h  i-  silent  as  to  the  mining  rights. 

•i.  If  the  mining  rights  and  the  property  come  into  the  hands  of 
the  came  ]>ersoii,  the  two  properties  become  one  by  confusion.' 

•  .\rt.  1423. 
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4.  The  confusion  is  resolved  and  the  two  properties  become  dis- 
tinct by  a  sale,  lease  or  hypothecation  of  either  separately. 

5.  But  this  cannot  prejudice  the  rights  acquired  by  any  creditor 
in  the  whole  property  during  the  confusion."^ 

■Art.  1424. 

6.  A  person  who  acquired  land  by  letters  patent  previous  to  '<J-lth 
July,  1880,  with  reservation  of  the  mining  rights,  cannot  work  any 
mine  without  purchasing  the  mining  rights.® 

*  Art.  1425. 

7.  If  he  acquired  in  this  way  previous  to  24th  July,  1880,  without 
any  reservation,  he  may  work  mines  other  than  gold  or  silver  mines 
without  such  purchase." 

•Art.  1426. 

8.  If  he  acquired  in  this  way  since  24th  July,  1880,  although 
there  was  no  express  reservation,  he  cannot  work  any  mine  without 
such  purchase. ^^ 

"Art.  1427. 

9.  In  seigniories  in  which  the  Crown  holds  the  mining  rights  a 
censitaire  has  a  reduction  of  50  cents  an  acre  if  he  purchases  the 
mining  rights  in  at  least  one  hundred  acres.^ 

'  Art.  1428. 

A  seignior  can  purchase  mining  rights  over  the  whole  seigniory, 
but  not  over  a  less  extent.  But  neither  he  nor  the  censitaire  can 
acquire  more  than  the  maximum  amount  which  may  be  granted  to 
any  person,  viz.,  400  acres,  or  1,000  acres  by  special  authority  of  the 
Lieutenant-Governor.2 

=  Art.  1428. 

10.  As  to  phosphate  of  lime,  it  cannot  be  worked  without  pur- 
chase by  any  grantee  who  acquired  from  the  Crown  on  the  usual 
terms  after  9th  March,  1878.3 

'Art.  1429. 

11.  The  foregoing  rules  apply  to  grantees  under  gratuitous  title 
and  to  settlers  under  location  ticket  after  24th  July,  1880.* 

*  Arts.  1430,  1432. 

12.  One  who  has  purchased  the  right  to  mine  for  inferior  metals, 
cannot  mine  for  the  superior  metals  without  paying  the  additional 
price.' 

'Art.  1431. 

21-M 
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1.'?.  Tht»  j»rico  may  be  increased  liy  a  re«riilation  of  the  Governor- 
(ieneral,  and  a  rt>yalty  may  l>e  claimed  upon  lands  which  have  not 
Ixfen  alirnatt'd  hy  the  I'rown  more  than  five  years.** 

•Art«.    1434.   1435. 

II.  Tiu'  pH'pnetor  of  the  soil  has  a  preferential  right  to  pur- 
chase I  he  mining  rights.^ 
'■  .\rl.  1441. 

I").  If  he  chooses  to  mine  his  lands,  subject  to  the  conditions 
before  ;rivon,  and  to  take  out  a  license,  no  one  else  can  purchase  the 
niining  riuhts  from  the  Crown.** 

•Art.  1469. 

1«'..  On  his  refusal,  another  person  may  purchase  the  mining 
ri,i:iits  or  obtain  a  mininir  license,  and  work  the  mines.  In  that  case, 
the  owner  of  tiie  soil  will  receive  compensation  as  fixed  by  arbitra- 
tion." 

»Arts.  1466-1490. 

IT.  Witliout  purchase  of  the  mining  rights,  a  person  may  obtain 
D  mining  license."' 
"Art.  1458. 
IS.  .Arts.  1  i:')(;-l  i;}|>  deal  with  the  form  of  mining  concessions. 

1I>.  Arts.  1  110-1151  with  their  i)rice,  mode  of  purchase,  right 
to  alienate,  n'serve  of  timber  and  right  of  the  commissioner  to  cancel 
a  sale  by  the  (.rown  if  the  conditions  as  to  effective  working  are  not 
complied  with. 

vH.  Arts.  11. I?- 11 57  deal  with  exploration  and  prospecting 
licenses. 

'2\.  .\rts.  1  ir,i-i  i(;5  xvjth  the  form  and  duration  of  licenses  and 
the  power-  of  licensees. 

V,'.  'I  he  n-t  (»f  the  Act  is  machinery  for  carrying  it  out,  powers 
of  inflection,  j.p.visir.ns  for  i)rotection  of  workmen,  penalties  for 
ofT.nf es  ai:ain-t  the  Act.  necessity  of  license  for  cpiartz  crushers  other 
(hnn  tb...o  worked  by  band,  provision  as  to  party  walls,  water-courses, 
j.owrrs  «.f  I.ieutennnt-(;overnor  to  make  regulations,  and  miscellane- 
ons  provisions  n^  to  details. 
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Revised  Statutes  of  Quehec,  Chapter  XX. 
An  Act  to  amend  and  consolidate  the  Mining  Law. 

Assented  to  24:th  June,  1892. 
ER  Mx\JESTY,  by  and  with  the  advice  and  consent  of  the 
Legislature  of  Quebec,  enacts  as  follows: 


1.  Section  ninth  of  chapter  sixth  of  title  fourth  of  the  Eevised 
Statutes  of  the  Province  of  Quebec,  as  replaced  by  the  Act  oi  Vic- 
toria, chapter  15,  is  again  replaced  so  as  to  read  as  follows: 

SECTION   IX. 

MINES. 

§  1. — Declaratory  and  Interpretative. 

"  1421.  In  the  construction  and  application  of  this  section, 
which  may  be  cited  as  the  "  Quebec  Mining  Law,"  ^  and  of  all  orders 
in  council  or  regulations  under  it,  if  not  inconsistent  with  the  con- 
text or  subject  matter,  the  following  terms  have  the  respective  mean- 
ings hereby  assigned  to  them,  that  is  to  say: 

» This  Act  is  similar  in  its  leading  provisions  to  the  French  Mining 
Act  of  1810.. 

1.  The  words  "  to  mine "'  and  "  mining  "  mean  and  designate 
any  mode  or  method  of  working  whatsoever,  whereby  the  soil  or  earth, 
or  any  rock  or  stone  may  be  disturbed,  removed,  carted,  carried, 
washed,  sifted,  smelted,  refined,  crushed,  or  otherwise  dealt  with,  for 
tlie  purpose  of  obtaining  any  minerals; 

2.  The  words  "  mines  "  and  "  minerals  "  mean  and  include  all 
quarries  of  stone  of  whatever  kind,  and  all  stones  or  rocks,  earth  or 
soil,  whether  alluvial  or  not,  in  which  are  found  gold,  silver,  copper, 
phosphate  of  lime,  asbestos,  or  any  mineral  substance  having  an  ap- 
preciable value; 

This  no  doubt  includes  coal.  But,  it  is  believed,  no  coal  is  being 
worked  in  the  Province.  It  does  not  include  bits  of  gold  found  in  rivers 
or  strewed  about  on  land.  This  is  not  "  treasure  "  in  the  sense  of  Art.  586 
of  the  Civil  Code,  because  it  is  not  a  thing  which  has  been  buried  or  iiid- 
den  by  a  former  owner.  It  never  had  an  owner.  By  old  French  law  it 
it  was  called  "or  en  paillole,"  and  was  said  to  come  like  ma.nna  and  by 
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the  graco  of  GotI,  "  par  forme  de  manne  et  grftce  de  Dleu."  It  waa 
alwavH  irtniieil  as  the  i)n»perty  of  tho  fluder.  Lam6  Fleury,  p.  116;  R.  v. 
lALcry.  il5>S3>  G  L.  N.  at  p.  404. 

;>.  'I'lir  \\< tills  ••  mining'  division  "  nican  and  designate  any  tract 
of  country  i  iviled  into  a  '*  mining  division  "  under  this  law; 

•I.  Tin*  \v(.rd>  "  jaililic  lands'*  or  "Crown  Lands''  mean  and 
drsigiiati-  all  Crown  Lands  or  Ordinance  Lands  transferred  to  the 
I'rovincc,  Clergy  lands  or  lands  of  the  Jesuits'  Estates,  Crown  Do- 
Miain  or  Seigniory  of  j.auzon,  which  have  not  been  alienated  by  the 
t  rown; 

■'».  Tin-  words  *•  private  lands  "  designate  all  lands  conceded  or 
othor\\i>e  alienated  by  the  Crown,  other  than  mining  concessions  or 
lands  (onctthd  i>y    the    Crown  as  such,  or  which    shall  be  hereafter 

cnci'dfd; 

•;.  The  Words  "  private  jierson  ''  mean  any  person  who  possesses 
a  lot  of  hind,  as  proprietor  or  usufructuary,  upon  which  mines  or  min- 
erals e.\i>t  or  are  su]>i)osed  to  exist; 

7.  The  word  "  licensee  "  designates  any  person,  firm  or  company, 
uho  niay  liave  obtained  a  license  under  the  present  law; 

8.  'J'he  words  "  party  wall  or  passage  "  designate  a  bank  of  earth 
or  rock  h-ft  between  two  excavations; 

1'.  The  Words  "  mill  or  machine  license"  mean  a  permit  to  use 
machinery  for  the  purpose  of  extracting  or  preparing  minerals; 

1<>.  The  words  '*  licensed  mills  or  machines"  designate  the  mills 
or  mi!cliin«>,  m>  licensetl  for  extracting  gold  or  silver  from  stone  or 
•  |uart/;  iind  the  words  "licensed  mill  or  machine  owner"  designate 
thr  per-oji  to  whom  any  such  license  has  been  granted; 

11.  The  words  *' sujH'rior  metals"  include  the  ores  of  gold,  sil- 
ver, had.  (ojip.r,  ni(k»K  nnd  also  grai)hite,  asbestos,  mica,  and  phos- 
phatr  of  lime:  anrl  the  words  "inferior  metals"  mean  and  include 
i\\  the  mineral-  and  f>res  which  arc  not  included  in  the  preceding 
<!•  finition  an<l  whi(  h  are  of  appreciable  value; 

rj,  Thf  \\.>rd-  "  mining  concession  "  mean  any  tract  of  country 
.«-  dd  f'.r  the  pnrpos,.  of  mining; 

l-'^.  The  words  "  underground  mining  concession  "  mean  any  un- 
derground miniuL'  property  sold  for  the  purpose  of  mining  under  the 
present  law; 
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14.  The  word  "  Commissioner/'  when  used  alone,  means  the 
Commissioner  of  Crown  Lands; 

15.  All  measurements  and  distances  under  this  section  are  made 
and  taken  to  be  according  to  English  measurement.  43-44  Vict.  c. 
12,  ss.  1  and  164;  51-52  Vict.  c.  15,  s.  9,  and  K.  S.  Q.  1421. 

§  2. — Privileges  and  Aliens  and  Reserve  of  Mining  Rights. 

"  1422.  Aliens,  as  well  as  British  subjects,  may  enjoy  the  bene- 
fit of  this  law,  by  complying  with  its  provisions  and  submitting  there- 
to.   43-44  Vict.  c.  12,  s.  2,  and  R.  S.  Q.    1422. 

"  1423.  It  shall  not  be  necessary,  in  any  letters-patent  for  lands 
granted  for  agricultural  purpose,  to  mention  the  reserve  of  mining 
rights,  which  reserve  is  always  considered  as  existing  under  the  pro- 
visions of  this  law. 

As  respects  the  Crown,  such  mining  rights,  so  tacitly  reserved, 
shall  be  property  separate  from  the  soil  covering  such  mines  and  min- 
erals comprised  in  such  rights,  and  shall  constitute  a  property  under 
the  soil  which  shall  also  be  public  property  independent  from  that  of 
the  soil  which  is  above  it,  unless  the  proprietor  of  the  surface  or  su- 
perficial property  have  purchased  it  from  the  Crown  as  a  mining  con- 
cession or  otherwise,  in  which  case  the  properties,  superficial  and 
underground,  constitute  only  one  private  property.  43-44  Vict.  c. 
12,  s.  3;  47  Vict  c.  22,  s.  1,  and  R.  S.  Q.  1423  and  1424. 

Article  414  of  the  Civil  Code  of  Lower  Canada  provides,  "  ownership 
of  the  soil  carries  with  it  ownership  of  what  is  above  and  what  is  below 
It."  But  the  right  of  the  proprietor  to  make  excavations  below  the  soil,  and 
to  draw  from  them  any  products  they  may  yield  is  declared  to  ba 
"  saving  the  modifications  resulting  from  the  laws  and  regulations 
relating  to  mines,  and  the  laws  and  regulations  of  police." 

See  Stevenson  v.  Wallingford,  (1894)  R.  J.  Q.  6  C.  S.  183. 

The  principle  underlying  the  provision  of  the  legislation,  that 
the  Crown  in  making  a  grant  of  lands  for  agricultural  purposes 
is  not  to  be  understood  to  be  conveying  the  minerals,  is  th.at 
given  by  Domat  (t.  1,  ch.  xxii.,  livre  ii.,  s.  2,  No.  19),  for  the  same 
rule  of  the  old  French  law.  It  is  for  the  public  interest  that  the  sovereign 
should  have  in  mines  and  minerals  a  right  independent  of  that  of  the 
owners  of  the  surface.  Further,  as  to  past  grants,  one  may  reasonably  say 
that  the  right  of  the  grantees  was  in  its  origin  limited  to  making  use  of 
their  lands  for  sowing,  planting,  or  building  upon  them,  or  for  other 
similar  purposes,  ,and  that  their  titles  did  not  imply  a  right  to  mines 
which  were  unknown,  and  of  which  the  use  is  destined  by  nature  to  the 
public,  from  the  need  which  the  state  may  have  for  metals  and  other 
special  substances  extracted  from  mines.    "  La  necessity  des  m6taux,  noa 
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souloment  pour  les  numnaies,  pour  Tusnge  des  armes,  et  cclul  de 
rartlllerie.  mals  pour  un«'  lnflnit6  d'autres  l>es<)Iiis  et  commodltfis,  dont 
pluHieurs  rf»K:ir(leni  I'intert^t  public,  rend  ces  mati^rt'S  et  colle  des  autres 
mdtaux  8l  utllos  oi  si  n6c»'S8airPs  dans  un  ctat,  qu'il  est  de  I'ordre  de  l:i 
poliro  quo  lo  souverain  alt  sur  los  mines  de  ces  mati6res  un  droit  ind6- 
pendiuii  de  celul  des  proprl^taires  des  lieux  oil  ellea  se  trouvent,  et 
il'allleurs  ou  pent  dire  que  leur  droit  dans  son  origine  a  6t6  bomfi  k 
I'usnRo  do  lours  ht'ritagcs  pour  y  senior,  planter,  ou  bfttir,  ou  pour 
d'aulros  somblables  usages,  ot  que  lours  titres  n'ont  pas  suppose  un  droit 
5ur  los  mines  qui  etaient  inconnues,  et  dont  la  nature  destine  I'usage  au 
publlo.  par  lo  bosoin  que  pent  avoir  un  ^tat  des  m^taux  et  autres matldres. 
singulidros  qu'on  tiro  des  mines.  Ainsi  les  Ids  ont  rSglO  I'usage  des  mines. 
ot  laissant  aux  propri^taires  du  fonds  ce  qui  a  parii  juste,  olles  en  ont 
aussl  r«'gl<^  un  droit  pour  le  souveraln.  (Cited  by  Caron.  J.,  In  Reg.  v.  De 
I-^Tv.  9  Q.  L.  R.  at  p.  233,  where  see  other  authorities  to  the  same  effect. 
See  for  a  similar  doctrine  in  English  law  Att.-Gen.  of  Hrlt.  Columbia  v. 
Att.-Gen.  of  Canada,  (1889)  14  Appeal  Cases.  295,  and  In  Scotland  Bread- 
:;lbano  v.  Jamieson.  (1875)  Court  of  Soss.  Cases,  4th  series,  Vol.  II.,  p.  826. 
The  mining  rights  so  tacitly  reserved  remain  vested  In  the  Crown  as  a 
separate  property.  They  may,  however,  bo  acquired  by  the  owner  of  the 
surface  from  the  Commissioner  of  Crown  Lands  as  a  mining  concession. 
In  this  case  the  two  properties,  superficial  and  underground,  will  become 
one  by  confusion,  or  they  may  be  occupied  and  worked  under  a  raining 
litonse.  (Art.  1440,  1469).  And  the  proprietor  of  the  surface  has  a  pre- 
ferential right  or  right  of  pre-emption  In  the  mining  rights  under  his 
lands.  (Arts.  1440,  1441).  If  he  desires  to  purchase  them  as  a  mining  con- 
ression.  or  lo  work  them  under  a  mining  license,  he  can  exclude  any  other 
person.    (Art.*?.  1441.  1469). 

This  places  a  proprietor  of  the  soil  under  whose  lands  there  are 
miiu'r;il.i  still  vested  in  the  Crown  in  a  more  favoured  position  than  one 
under  whose  lands  the  minerals  are  vested  in  a  private  owner.  For  in 
the  Inttor  oaso  the  proprietor  of  the  surface  has  no  preferential  right  to 
purohaso  the  minerals.  It  has  accordingly  been  held  that  a  vendor  of 
Innd.H  mu.Ht  n»»t  conceal  from  the  purchaser  the  fact  that  the  mining 
riKhts  iind«r  the  lands  do  not  belong  to  the  Crown,  An  unreserved  sale 
of  an  Imniovablo  convoys  all  mining  rights  In  the  same,  subject  to  the 
proviHlouf*  of  the  Quebec  Mining  Law.  and  an  action  will  He  to  reslllate 
Hurh  salf.  or  for  an  indemnity,  by  a  purchaser  who  subsequently  dls- 
f overs  that  a  reserve  of  such  mining  rights  exists  In  favour  of  his  ven- 
dors author.'*.  Neil  v.  Proulx,  R.  J.  Q.  1  C.  S.  565;  see  Turriff  v.  Cie  de 
Ch.  do   IVr  giiobec  Central,   R.   .T.  Q.  2  Q.  B.  559. 

ji  .'^. — Fjxrrpliounl  Provisions. 

IIJL  Wlicnovor  a  person  wlio  lias  become  owner  of  the  soil 
nivl  of  tlio  jtroj.orty  under  the  soil,  under  any  title,  before  the  tenth 
of  .Inno.  l>s|.  soils,  hy)>othecatrs,  leases  or  afTeets  the  mining  rights 
in  -noli  ]»roj>rrty  \n  another  person  under  article  2099  of  the  Civil 
i'f>Ar  of  T.owor  Canada,  such  soil    and    the    property  under  the  soil 
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again  become  two  properties  perfectly  distinct  and  independent  from 
each  other,  for  all  lawful  purposes,  as  they  were  when  in  the  posses- 
sion of  the  Crown,  so  that  the  sale,  judicial  or  otherwise,  of  one  of 
these  properties,  does  not  in  any  way  affect  the  other. 

This  removes  doubts  which  seem  to  have  been  felt  as  to  the  position 
of  an  owner  of  both  the  soil  and  the  property  under  the  soil,  who  acquired 
them  before  10th  June,  1884,  the  date  of  the  commencement  of  the  Act  47 
Vict.  c.  22.  The  Act  of  1861,  24  Vict.  c.  31,  virtually  recognized  the  possi- 
bility of  dual  ownership,  where  the  soil  and  the  property  belong  to  two 
different  persons,  and  can  be  dealt  with  separately,  just  as  if  the  one 
property  adjoined  the  other  laterally,  instead  of  being  super-imposed  upon 
it.  Article  2099  of  the  Civil  Code  is  based  upon  the  Act  of  1861.  Article  2098 
of  the  Civil  Code  enacts  that  all  acts  inter  vivos,  conveying  the  ownership 
of  an  immovable,  must  be  registered  at  length  or  by  memorial,  In  de- 
fault of  such  registration  the  title  cannot  be  invoked  against  a  subsequent 
purchaser  for  value  from  the  same  vendor  whose  title  is  registered.  But 
Art.  2099  makes  this  modification:  "Notwithstanding  the  provisions  here- 
in above  contained,  the  sale,  lease,  or  transfer  of  a  mining  right,  if  the 
title  be  authentic  [i.e.  executed  by  a  notary],  is  preserved,  and  takes  effect 
from  its  date  by  means  of  its  registration  within  sixty  days  after  its  date, 
even  though  such  act  be  not  followed  by  actual  possession.  So,  in  a  case 
where  mining  rights  had  been  sold  in  1863,  it  was  held  that,  when  the 
mining  rights  have  been  reserved,  or  separately  sold,  they  form  a  distinct 
property,  and  are  unaffected  by  subsequent  mutations,  registrations,  or 
prescriptions  of  the  superficial  property.  (Laurier  et  al.  v.  Desbarats  et  al, 
R.  J.  Q.  9  C.  S.  274.  See  Stevenson  v.  Wallingford,  R.  J.  Q.  6  C.  S.  183.) 
The  section  declares  the  law  as  to  owners  whose  titles  are  prior  to  10th 
June,  1884.  But,  although  very  oddly  expressed,  it  seems  that  it  does  not 
imply  that  an  owner  whose  title  to  both  the  soil  and  the  minerals, 
or  to  either  of  them,  is  since  10th  June,  1884,  in  a  different  position.  In 
his  case  also  there  is  confusion  of  the  two  estates  while  he  holds  both. 
This  is  expressly  laid  down  in  Art.  1423;  and  by  dealing  separately  with 
the  mining  rights  he  makes  thom  form  a  separate  estate  again.  If  this 
is  sound,  Art.  1424  must  be  understood  as  if  it  read:  "Whenever  a  person 
who  has  become  owner  of  the  soil,  and  of  the  property  under  the  soil, 
under  any  title,  even  before  the  10th  June,  1884."  In  the  Act  47  Vict.  c. 
22,  s.  1,  the  words  were  "  before  the  passing  of  this  Act."  In  Stevenson  v. 
Wallingford,  R.  J.  Q.  6  C.  S.  183,  the  owner  of  both  the  surface  and  the 
minerals  had  sold  the  mining  rights  separately.  Subsequently  the  surface 
was  sold  by  the  sheriff  for  municipal  taxes.  The  purchaser  claimed  tfiat 
he  had  got  the  minerals  also,  but  the  Court  rejected  this  contention.  Mining 
rights  are  exempt  from  municipal  taxation  (Art.  1579).  The  owner  of  the 
surface  only  can  never  acquire  the  ownership  of  the  mines  by  prescription, 
for  the  plain  reason  that  he  never  posesses  them.  But  rights  of  servi- 
tude which  have  been  included  in  the  reserve  of  mining  rights,  e.gt., 
rights  of  way,  of  drawing  water,  of  erecting  buildings  for  mining  opera- 
tions, and  the  like,  may  be  lost  or  extinguished  by  non-user  for  thirty 
years.  (Laurier  et  al.  v.  Desbarats  et  al.,  R.  J.  Q.  6  C.  S.  274;  C.  C.  Art.  462.) 
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\i.  It  i>.  lii>\\»vi'r.  well  iiiKloiNlood  tliat  the  ri^'lits  acquired  over 
siuli  proj  orty.  tluriii;:  the  tonfusi.ui  in  the  ownersliip  of  tlie  soil  and 
of  ilie  |»r«»jHTty  iiinlrr  llie  soil,  iwo  in  no  wise  affected  by  the  subse- 
t|m'iit  sale  «»f  iiiinin;:  ri;:hts  and  the  division  of  the  property  in  the 
soil  and  of  that  under  the  soil  arisinir  iherefroni;  only  that  the  owner 
of  the  i»roperty  under  the  soil  shall  he  sued  and  made  a  })arty  to  the 
fjiiit  in  the  same  manner  as  if  he  had  purchased  a  part  or  portion  of 
the  soil.     17  Viet.  c.  r^,  s.  1,  and  II.  S.  Q.  1424. 

ThlH  portion  Is  clear.  A  creditor  who  has  a  mortgage  over  the 
whole  property,  surface  and  minerals,  as  it  is  held  by  a  single  owner, 
cannot  be  prejudiced  by  a  sub9«'quent  separation  of  the  two  estates.  His 
mortRago  will  affect  the  mining  rights  which  have  been  sold,  as  well  as 
the  surface  which  is  retained.  The  purchaser  of  the  minfng  rights  in  fact, 
as  it  is  said.  Is  in  the  same  position  as  if  he  had  bought  a  part  of  the 
surface    instead  of  the  imderground  property. 

An  own«'r  who  sells,  transfers,  or  alienates  mining  rights,  is  now 
bound  to  give  notice  of  the  transfer,  etc.,  to  the  Commissioner  within 
thirty  days.     (.Art.  1442,  1527). 

For  a  li.st  of  cases  in  which  leases  or  alienations  of  mining  rights 
have  been  Judicially  construed,  see  note  on  1442. 

"  1  I  "Jo.  .\ny  ]»ers()n  wjm,  previous  to  the  24th  July,  1880,  ob- 
taineil  l»y  letters-patent,  for  a<rricultural  purposes,  but  with  reserva- 
tion by  the  (iovernment  of  tlie  mining  ri«rhts,  any  lot  whatever, 
formini;  part  of  the  pul)iic  lands  of  this  Province,  may,  if  he  or  his 
le^'al  rej»resentative  discovers  and  wishes  to  work  a  mine,  purchase 
tlie  mining  rights  so  reserved  by  the  (Jovernment,  l)y  paying  in  cash 
to  the  (*f>niniissioner,  over  and  above  the  price  already  paid  for  said 
lot.  a  sullicient  additional  amount  to  make  up  the  sum  required  by 
article  1  1 II.     13-14  A'ict.  c.  12,  s,   1,  and  R.  S.  Q.  1425. 

1  Iv^;.  I'.very  ]>roi)rietor  of  land  sold  for  agricultural  purposes, 
by  l.tters-pateni,  previous  to  the  2lth  July,  1880,  but  without  any 
rr.'.ervati'-n  l.y  the  (Government  of  the  mining  rights,  or  the  legal  re- 
preT..ntati\r  f>f  such  j<roprietor  who  discovers  upon  such  land  a  gold 
or  silv.r  mine,  may  work  the  same,  by  i)aying  to  the  Commissioner, 
o\er  an«l  ahove  the  priic  already  ])aid  for  such  land,  a  sutbcient  addi- 
tional amount  to  make  up  the  sum  rcjpiircd  by  article  1444.  43-44 
Vi.t.  r.    12,  s.  :>,  and   R.  S.  (^  1120. 

**  1427.  Kvcrj-  ]>roj»rietor  of  land  sold  by  letters-patent  for  agri- 
ndtural  purjioses  .nnee  the  21th  July,  1880,  or  which  may  be  sold  in 
the  future,  hut  without  any  reservation  by  the  Government  of  the 
mining  rights,  or  the  lr*gal  representative  of  such  proprietor  who  dis- 
<  r>v.  r-  a  mi?ie  i.n  sudi  land,  may  work  the  same  by  paying  to  the 
<'onim!s-ion»  r.  f»ver  and  above  the  price  already  paid  for  such  land, 
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a  sufficient  additional  amount  to  make  up  the  sum  required  by  article 
1444. 

This  and  the  two  preceding  articles  need  to  be  carefully  compared. 
In  the  case  of  lands  sold  by  letters  patent  for  agricultural  purposes  since 
the  24th  July,  1880,  the  minerals  tacitly  reserved  to  the  Crown  will  in- 
clude all  those  enumerated  in  Art.  1421,  s.  2,  viz.:  "  All  quarries  of  stone 
of  whatever  kind,  and  all  stones  or  rocks,  earth  or  soil,  whether  alluvial 
or  not,  in  which  are  found  gold,  silver,  copper,  phosphate  of  lime, 
asbestos,  or  any  mineral  substance  having  an  appreciable  value.  In  the 
case  of  lands  granted  in  the  same  way  previous  to  24th  July,  1880,  if  there 
is  an  express  reservation,  its  extent  will  depend  upon  its  terms.  But, 
if  the  reservation  is  of  "  mining  rights  "  generally,  this  will  include  all 
the  minerals  above  enumerated.  Where  there  is  no  express  reservation 
the  Crown  will,  it  is  thought,  be  held  only  to  have  reserved  the  rights 
to  gold  and  silver  mines,  ,and  to  mines  of  phosphate  of  lime,  if  the  grant 
was  after  the  9th  March,  1878.  One  would  have  expected  a  distinction  so 
important  to  be  stated  expressly.  But  it  is  clearly  implied  from  con- 
trasting the  words  of  Art.  1426  with  those  of  Arts.  1425  and  1427.  Where 
there  is  no  express  reservation,  ajid  the  grant  was  prior  to  24th  July,  1880, 
it  is  said  that  the  proprietor  who  discovers  "  a  gold  or  silver  mine  "  may 
work  it  on  making  the  payment  required  by  Art.  1444.  If  the  grant  was 
made  after  24th  July,  1880,  or  is  made  in  future,  and  there  is  no  express 
reservation,  the  proprietor  cannot  work  "  a  mine "  except  on  the  same 
terms.  And  "  mine  "  is  defined  in  Art.  1421,  s.  2,  as  cited  above. 

Moreover,  Art.  1423  declares  expressly  that  in  future  grants  of  land 
for  agricultural  purposes  all  the  mining  rights,  and  not  merely  gold  and 
silver  mines,  are  tacitly  reserved.  In  expressing  Art.  1426  the  legislature 
seems  clearly  to  have  intended  to  make  this  distinction,  and  to  provide 
that  as  to  grants  prior  to  24th  July,  1880,  all  minerals  except  gold  and 
silver  passed  to  the  grantee,  unless  there  was  a  special*  reservation  of 
mining  rights.  This  view  is  supported  by  the  history  of  the  legislation  in 
Canada.  Until  the  Act  of  1880  it  does  not  seem  that  the  Crown  made  any 
claim  as  to  minerals  other  than  gold  and  silver,  except  as  to  phosphate 
of  lime,  since  9th  March,  1878.  It  seems  more  questionable  if  the  old  law 
of  France  was  to  the  same  effect.  The  Court  of  Queen's  Bench  in  Reg.  v. 
DeL6ry  (6  L.  N.  402),  did  not  distinguish  gold  and  silver  from  the  other 
minerals  in  this  respect.  But  the  question  in  that  case  was  as  to  a  gold 
mine,  and  the  judgment  of  Caron,  J.  (9  Q.  L.  R.  225),  is  more  guarded.  (See 
Dalloz,  Mines,  No.  9,  and  the  introduction  snpni,  as  to  the  history  of  the 
French  law).  The  view  that  in  Crown  grants  prior  to  24th  July,  1880,  with- 
out any  reservation  of  minerals,  all  minerals  except  gold  and  silver  passed 
to  the  grantee,  seems,  however,  so  clearly  implied  by  Art.  1426  that,  pro- 
bably, the  Courts  would  not  think  it  necessary  to  inquire  into  the  old 
French  law  on  the  point.  In  considering  the  rights  of  an  owner  of  the  sur- 
face in  the  minerals  below  it,  the  date  of  the  original  grant  is  an  important 
element.  The  seigniories  being  all  granted  long  before  24th  July,  1880,  it 
follows  that  in  them  the  minerals,  other  than  gold  and  silver,  were 
granted  with  the  lands,  unless  there  was  a  general  reservation  of  mining 
rights,  and  are  no  longer  vested  in  the  Crown. 
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•*  1  H*S.  In  soi«:ni»)riej>  in  which  tlie  Crown  still  holds  mining 
rights,  any  cenailaire  or  iiis  lepil  rei)resontative  who  discovers  a  mine 
•.i|M»n  his  land,  may  work  the  wime,  hy  paying  to  the  Commissioner 
thf  suru  icjuircd  hy  article  144t,  loss  fifty  cents  per  acre,  for  the 
whoji'  of  his  land,  or  for  at  least  one  hundred  acres,  at  one  and  the 
same  time; 

V*.  Tlie  siMLTnior  or  proprietor  of  the  nnconceded  portion  of  a 
.-» i^'niory,  if  he  or  his  legal  representative  discovers  a  mine,  and 
\\i>hes  to  work  the  same,  may  do  so,  by  i)aying  to  the  Commissioner 
tin-  sum  icipiired  hy  article  Ml  1,  for  the  whole  extent  of  such  uncon- 
(idcd  part  of  the  said  seigniory,  as  limited  by  the  following  para- 
gniph: 

In  all  cases,  no  such  proprietor,  in  virtue  of  letters-patent,  censi- 
taire  or  si'lguior,  (an  thus  obtain  mining  rights  on  a  larger  extent 
tijnn  that  tixcd  by  anicle  \\V.\.   bMl  Vict.  c.  12,  s.  G,  and  K.  S.  Q. 

A  rnixitnirr  in  a  seigniory  in  which  the  Crown  has  the  mining  rights 
may  purchase  them  for  fifty  cents  an  acre  less  than  any  other  person,  if 
he  takes  at  least  a  hundred  acres. 

The  J^eiKnio^  «»r  proprietor  of  the  part  of  the  seigniory  which  has 
not  been  con(  eded  to  n  n.sitairrs,  cannot  wc  rk  the  mines  in.  such  a  cas3  un- 
h?8  he  purchases  the  mining  rights  for  the  whole  seigniory.  But  neither 
lhi«  niLsiiainH,  nor  the  seignior,  can  obtain  n-.ore  than  the  maximum 
amount  to  be  gninte<l  to  on«'  person,  viz.,  four  hundred  acres,  or  one 
ihoufuind  acres  if  an  Order  in  Council  to  that  effect  be  obtained.  (Art. 
1143).  No  doubt  the  seignior  may  also  obtain  a  mining  license  like  any 
othrr  proprietor  of  the  soil.     (Art.  1441). 

•*  1  lti!>.  If,  on  any  lot  of  land  granted  by  letters-patent,  since 
t!n'  !»tli  of  Mr.n  b.  one  thousand  eight  hundred  and  seventy-eight,  or 
vliidi  >iiali  hircafter  be  granted,  on  the  usual  terms  and  conditions, 
f'lr  agric  ulturnl  |.urposrs.  a  mine  of  phosj)hate  of  lime  has  been  found 
to  .■\i>t.  any  jMircba-cr  of  sucli  b)t  or  his  legal  representative,  shall, 
if  h»-  wisbr-  to  Work  such  nnne,  ])ay  in  cash,  to  the  Commissioner,  a 
MitVu  init  juMitionnl  niuouut  to  make  \\\)  the  sum  required  by  article 
nil.      I-!- 1  I   \i«t.(.    IV.  s.  7.  jiud   R.  S.  Q.  1428. 

**  1  i;5<».  Tlic  grantees  of  lands  under  gratuitous  title,  or  their 
bjral  rcpn>«  jUati\es.  nn-  subject  to  the  ]irovisions  of  articles  1426, 
1  !•,'•:.  1  I-.':.  1  l'.'s  and  1  120.     43-44  Vict.  c.  12,  s.  0,  and  R.  S.  Q.  1430. 

1  I''.  1.  Kvcry  prrsrui.  who  has  cditained  or  who  may  hereafter 
"  Mill,  by  b'tters-pntcnt.  for  the  purpose  of  mining  for  inferior 
M  rtaN.  onr  or  mor(>  b.fs  forming  ]iart  of  the  ])ublic  lands  of  this 
rr"\infp.  -]]nll.  if  hr  or  bis  letral  representative,  discovers  and  wishes 
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to  work,  or  cause  to  be  worked,  any  mine  of  superior  metals,  pay  to 
the  Commissioner,  over  and  above  the  price  already  paid  for  sucli 
mining  land,  a  sufficient  additional  amount  to  make  up  the  sum  re- 
quired by  article  1444  for  the  purchase  of  mining  lands  containing 
superior  metals;  provided,  always,  that  the  sum  already  paid  does  not 
reach  the  latter  amount.    43-44  Viet.  c.  12,  s.  10,  and  11.  S.  Q.  1431. 

"  1433.  Every  person  who  has  obtained,  since  the  24th  of  July, 
1880,  or  who  may  obtain  in  the  future,  by  location  ticket  only,  a  lot 
of  land  from  the  Crown,  on  the  usual  terms  and  conditions,  for  agri- 
cultural purposes,  and  has  not  fulfilled  or  does  not  fulfil  the  required 
conditions,  may,  if  he  or  his  legal  representative  discovers  upon  such 
land  a  mine  of  any  kind  and  wishes  to  work  the  same,  work  such 
mine,  on  paying  to  the  Commissioner  an  additional  amount  as  men- 
tioned in  articles  1425,  1426,  1427,  1428  and  1429;  otherwise  the 
title  to  the  property  so  made  may  be  cancelled  by  the  Commissioner. 
43-44  Vict.  c.  12,  s.  12,  and  R.  S.  Q.  1433. 

The  settler  under  a  location  ticket  is  to  have  the  same  right  of  pre- 
emption as  a  proprietor  of  land  sold  by  letters  patent.  But  if  he  neither 
pays  the  additional  sum  required  by  Art.  1444,  and  works  the  mine,  nor 
fulfils  the  conditions  upon  which  the  location  ticket  was  granted,  hia 
title  to  the  property  may  be  cancelled  by  the  Commissioner, 

"  1433.  Whenever  an  additional  sum  is  paid  under  the  preceding 
articles,  a  receipt  establishing  such  payment  shall  be  endorsed  upon 
such  document  or  letters-patent,  by  which  the  land  has  been  so 
granted,  and  signed  by  the  Commissioner  or  his  assistant,  or  other 
persons  duly  authorized  for  that  purpose,  and  afterwards  registered 
in  the  office  of  the  Provincial  Registrar,  with  a  reference  to  the  docu- 
ment to  which  such  receipt  relates.  43-44  Vict.  c.  12^  s.  11^  and 
R.  S.  Q.  1432. 

"  1434.  The  Lieutenant-Governor  in  Council  has,  in  virtue  of 
the  provisions  of  article  1580,  power  to  increase  the  price  per  acre  of 
the  lands  mentioned  in  articles  1425,  1426,  1427,  1428,  1429  and 
1432;  and  all  persons  desirous  of  availing  themselves  of  the  pro- 
visions of  the  said  last  mentioned  articles  must  pay  the  increased 
prices  fixed  by  Order  in  Council,  under  the  provisions  of  the  said 
article  1580.    49-50  Vict.  c.  30,  s.  1,  and  R.  S.  Q.  1434. 

§  4. — Royalty. 

"  1435.  The  Lieutenant-Governor  in  Council  may,  if  he  thinks 
proper,  and  in  accordance  with  the  conditions  and  formalities  which 
he  may  deem  advisable,  claim,  at  any  time,,  the  royalty  due  to  the 
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Crown  ujMjii  any  laiul  iilreatly  j^dM,  concedecl  or  otlicrwise  alienatod 
by  the  Crown  i»r  wliitli  may  l)o  lioreafter  sokl,  but  only  five  years  after 
the  tlate  of  such  alienation. 

Such  r<»yaliy,  unless  otherwise  determined  by  letters-patent  or 
«»tluT  title  from  the  Crown,  is  lixed  by  the  Lieutenant-Governor  in 
i  ouncil,  in  accordance  with  the  report  of  the  mining  inspector,  and 
taking  as  a  l)asis  the  value,  at  the  mine,  of  the  mineral  extracted, 
aft«r  d»-diutiug  the  costs  of  tlie  extracting,  and  it  must  not  exceed 
lhri'«'  \H-r  ciMl.  of  such  value,  li)-!!  \'ict.  c.  12,  s.  13,  and  11.  S.  Q, 
1135. 

§  .">. — Min'uuj  Concessions,  their  form  and  dimensions. 

"  I  130.  Mining  concessions  are  divided  into  three  classes,  and 
each  of  them  respectively,  in  addition  to  the  usual  allowance  of  five 
p«'r  (cnt.  fnr  highways,  in  cacli  case,  shall  be  of  the  following  form 
and  dimensions,  viz.: 

1,  In  unsurveyed  territory: 

The  first  class  contains  100  acres: — 52  chains  in  width  by  80 
chains  and  so  links  in  de])tii; 

The  second  class  contains  200  acres: — 26  chains  in  width,  by  80 
chains  and  cSO  links  in  depth; 

'i'hc  third  class  contains  100  acres:— 13  chains  in  width,  by  SO 
chains  and  SO  links  in  depth. 

2.  In  surveyed  townships: 

The  three  aforesaid  classes  respectively  comprise:  One,  two  and 
four  lots,  as  leL'ularly  divided,  or  more  or  less,  as  the  case  may  be,  if 
>n(h  lots.  b.in.L'  of  irregular  form,  contain  more  or  less  than  one  hun- 
dred a.re.  earii,  in  >ui.erfi(  ies.  13-11  Vict.  c.  12,  s.  25,  and  K.  S.  Q. 
li:.3. 

•'  1  1.'.:.  In  t'.^vn^llips  which  are  merely  ])rojected,  the  side  lines 
of  Mi()»  r..n.e^H..iw  ninsl  be  parallel  to  the  side  lines  of  the  said  town- 
siiil-.  and  the  front  and  rear  lines  must  coincide  with  the  range  liac8 
n-«»  projected. 

2.  In  un-urv.  yed  territory,  the  direction  of  the  exterior  lines  of 
all  unnin-  (on.e-Hons  >ball  be  determined  by  the  Commissioner.  43- 
•II  Viet.  e.  12.  ss.  2«;  and  27.  and  H.  S.  (}.  1  151  and  1455. 

'  1  ;.'.^.  When  mining  concessions,  in  unsurveyed  territory,  bor- 
d.  r  iip..u  hik.-^  or  rivers,  they  shall  front  on  such  lakes  or  rivers  and 
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be  subject,  in  all  eases,  to  the  public  rights  in  navigable  and  float- 
ahle  waters. 

Further,  along  such  lakes  or  rivers,  there  is  reserved  a  right  of 
way,  one  half  chain  in  breadth,  which  shall  be  comprised  in  tlie  al- 
lowance of  five  per  cent,  specified  in  article  1436.     43-44  Vict  c   12 
s.  30,  and  li.  S.  Q.  1458. 

"  1439.  All  mining  concessions,  comprised  in  an  unsurveyed 
territory,  shall  be  surveyed  by  a  provincial  land  surveyor,  acting  un- 
der the  instructions  of  the  Department  of  Crown  Lands,  and  be  con- 
nected with  some  known  point  in  previous  surveys,  so  as  to  be  laid 
down  upon  the  office  maps  of  such  territory  of  record  in  the  Depart- 
ment. 

Such  surveys  are  made  at  the  cost  of  the  applicants,  who  are  re- 
quired to  furnish,  with  their  application  to  purchase,  the  plan  of  the 
survey  or  establishing  the  position  and  dimensions  of  the  concessions 
they  desire  to  purchase,  with  the  field-notes  and  proces-verhaux  of 
the  operations;  the  whole  in  conformity  with  the  present  law  and  to 
the  satisfaction  of  the  Commissioner.  43-44  Vict.  c.  12,  s,  28,  and 
R.  S.  Q.  1456. 

§  6. — Acquisition  of  Mining  Lands. — Duties  of  proprietors  who  sell 

their  rights. 

"  1440.  All  lands,  supposed  to  contain  mines  or  ores,  belonging 
to  the  Crown,  may  be  acquired  from  the  Commissioner  of  Lands: 

1.  As  a  mining  concession  by  purchase,  or 

2.  Be  occupied  and  worked  under  a  mining  license.  43-44  Vict. 
c.  12,  s.  21,  and  E.  S.  Q.  1439. 

"  144L  The  mining  rights  belonging  to  the  Crown,  in  the 
property  under  the  soil,  under  article  1423,  may  be  acquired  from  the 
Commissioner  in  the  manner  indicated  in  the  preceding  article,  by 
the  proprietor  of  the  soil,  who  has  a  preferential  right  thereto. 

See  note  on  1423. 

2.  Articles  1466  and  following,  relating  to  mining  on  private 
lands,  apply  equally  to  property  under  the  soil,  referred  to  in  this 
article,  when  the  owner  of  the  soil  refuses  to  mine.  47  Vict.  c.  22, 
s.  3,  and  R.  S.  Q.  1440,  1443,  1444,  and  1445. 

"  1442.  Every  owner  of  mining  land  is  bound,  whenever  he  sells, 
transfers  or  alienates  his  rights  in  such  land  to  give  notice  thereof  to 
the  Commissioner,  within  thirty  days  of  such  sale,  transfer  or  alien- 
ation, uncler  the  penalties  mentioned  in  article  1527. 
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Sales,  least's,  or  other  contracts  dealing  with  mining  rights  are  not 
»;ubject  to  any  specialties.  In  the  cases  under  noted  agreements  relating 
to  nilnos  have  bet'n  Judicially  construed.  Baker  v.  McLelland,  24  S.  C. 
416;  John8t>n  et  al.  v.  Aylmer,  1  L.  C.  L.  J.  67,  and  18  Mathieu,  145; 
IhUnuT  V.  Wallbridge.  15  S.  C.  650;  McArthur  v.  Brown,  13  Q.  L.  R.  168, 
and  17  S.  C.  R.  Gl;  Cushlng  v.  Davles.  13  L.  C.  R.  515;  R.  v.  DeL4ry,  6  L. 
N.  402;  Ijiurier  et  al.  v.  Desbarats  et  al.,  R.  J.  Q.  9  C.  S.  274;  Nelll  v. 
I'roulx.  R.  J.  Q.  1  C.  S.  565;  Turriff  v.  Ch.  de  For  Quebec  Central,  R. 
J.  Q.  2  Q.  B.  559;  Webster  v.  Walters,  21  R.  L.  447;  see  Esqulmault  B.  Co. 
V.  Bainbridge.  11896]  Appeal  Cases,  561  (construction  of  "precious 
metals'):  Att.-Gen.  of  Brit.  Columb.  v.  Att.-Gen.  of  Canada,  1889,  14 
Appeal  Cases.  295.) 

Of  those  cases  most  of  those  in  which  any  general  principle  has  been 
laid  down  have  been  already  referred  to.  In  Turriff  v.  Quebec  Central 
R.  J.  Q.  2  Q.  B.  559,  there  were  two  points  which  may  be  mentioned.  1. 
In  construing  an  agreemont  by  which  lands  are  convoyed  by  a  private 
ownor  to  a  railway  company  for  the  construction  of  their  road,  the 
mining  rights  will  not  bo  presumed  to  he  reserved  from  the  fact  that 
the  company  cannot  work  a  mine.  Although  the  company  cannot  work 
mines,  this  not  being  within  its  statutory  powers,  it  can  acquire  them  and 
iillonai*'  them. 

2.  If  the  soller  alienates  his  lands  for  a  nominal  price,  hoping  to 
gain  matorl:il  advantage  from  tho  conveniences  to  be  afforded  by  the 
railrord.  tho  alienation  is  not  a  donation,  and  therefore  null  under  Art. 
77«,  of  the  C.  C,  unless  executed  in  notarial  form.  It  is  a  "  contrat 
.'ivaaJla  gmatique."  *'  do  ut  facias." 

In  Webster  v.  W'attcrs,  21  R.  L.  447,  it  was  hold  that  a  contract  by 
which  the  proprietor  of  a  mine  sold  to  a  third  party  all  the  minerals 
which  he  should  be  ablo  to  extract,  did  not  give  the  purchaser  any  real 
right  in  the  mino.  An  injunction  forbidding  the  vendor  to  go  on  working 
would  not  l>o  granted  unless  it  appeared  that,  without  it,  the  purchaser 
wciijld  bo  in  danger  of  losing  his  recourse  for  non-execution  of  the 
ronlrart. 

>  "• — rruf  (./■  Minim/  Conrrssintis. — Reserves  of  the  right  of  cutiiiig 

limber  ihcrcou. 

I.— rUHi:    OF    MINI  NO    CO.NCKSSIONS. 

\\\'.\.   No  salo.s  of  iiiinijicr  (•oiu'os.<ionH,  coiilaining  more  than 
four  Inimlrod  ac  ros  in  siiixTficios,  shall  l)e  made  to  the  same  person. 

Tho  I^itiitoiKini-CJovornor  in  Council  has,  nevertheless,  the  right 
to  trraiit  t«)  any  jtor^oji.  ujum  suflioiont  proof  of  his  capital  and  rc- 
K»nrros.  a  larger  oxtmt  ftf  territory,  htit  not,  in  any  case,  to  exceed 
on.'  thousand  a(  ros.  I.'l-l!  Vict.  c.  12,  s.  21,  and  R.  S.  Q.  1451  and 
1  {:.?. 

"  HI  I.  With  -IK  li  applications  to  ]iiirchasc  and  the  production  of 
tl.o  df'cuniont-  nuntionod  in  this  law,  applicants  are  required  to  pay 
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to  the  Department  of  Crown  Lands  the  entire  price  of  the  mining 
concessions  which  they  desire  to  purchase  at  the  following  rates: 

1.  If  for  the  mining  of  superior  metals  on  lands  situated  more 
than  twelve  miles  from  a  railway  in  operation,  five  dollars  an  acre, 
and  if  on  lands  situated  less  than  twelve  miles  from  such  railway,  ten 
dollars  an  acre; 

2.  If  for  the  mining  of  inferior  metals  on  lands  situated  more 
than  twelve  miles  from  a  railway  in  operation,  two  dollars  an  acre, 
and  if  on  lands  situated  less  than  twelve  miles  from  such  railway, 
four  dollars  an  acre.     43-44  Vict.  c.  12,  s.  29,  and  R.  S.  Q.  1457. 

"  1445.  The  Commissioner  may,  from  time  to  time,  and  as  often 
as  circumstances  require,  offer  and  put  up  for  sale  such  number  of 
mining  concessions  as  he  may  deem  proper. 

This  sale  is  made  by  public  auction,  after  notice  duly  given  and 
published,  during  at  least  four  weeks,  in  the  Quebec  Official  Gazette, 
and  at  least  in  one  French  and  one  English  newspaper,  if  there  be 
any  published  in  these  two  languages  in  each  of  the  cities  of  Mon- 
treal, Quebec  and  Ottawa. 

At  each  such  sale,  the  upset  price  or  first  bid  is  fixed  and  deter- 
mined by  the  Commissioner,  but  shall  not,  in  any  case,  be  less  than  the 
total  amount  determined  in  the  preceding  article;  and  the  entire  price 
of  adjudication  is  payable  in  cash,  under  penalty  of  the  absolute 
nullity  of  the  sale.    43-44  Vict.    c.  12,  s.  158,  and  R.  S.  Q.  1580. 

"  1446.  Unless  stipulated  to  the  contrary  in  the  letters-patent: 

1.  In  concessions  for  the  mining  of  superior  metals,  the  sale  of 
such  concession  shall  give  to  the  purchaser  the  right  to  mine  for  all 
metals  which  may  be  found  therein; 

2.  In  concessions  for  the  mining  of  inferior  metals,  the  sale  of 
such  concession  shall  give  to  the  purchaser  the  right  to  mine  for  in- 
ferior metals  only. 

"  1447.  In  townships  duly  erected,  as  well  as  in  unsurveyed 
territory,  no  lands  shall  be  sold  under  this  law,  unless  there  be  some 
real  indications  of  the  presence  of  minerals;  and  the  proof  of  such 
indications  must  be  shown  by  the  exhibition  of  specimens  found 
upon  or  in  such  land,  accompanied  by  affidavits  of  competent  and 
crodi])le  persons,  establishing  that  the  specimens  exhibited  came 
therefrom.    43-44  Vict.  c.  12,  s.  31,  and  E.  S.  Q.  1459. 
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II.— RB8>:«VB   OF    lUr.HT    OK    CUTTING    TIMBER    OX    MI.VINQ    CONCESSIONS. 

•*  Ills.  The  hoklt'rs  of  licenses  to  cut  timber,  have,  under  such 
liteiise,  llie  privih^^'e  of  cutting  on  all  mining  concessions  granted, 
within  their  limits,  pine  timber  measuring  twelve  or  more  inches  in 
diameter,  on  the  stump,  and  spruce  timber  measuring  nine  or  more 
inches  in  diameter  on  the  stump; 

'J'his  privilege  shall,  however,  finally  expire  after  a  period  of 
three  years  from  the  date  of  the  issue  of  the  deed  of  sale.  43-44 
\  :ct.  V.   ll>,  8.  [V2,  and  K.  S.  Q,  IIGO. 

'*  1110.  The  letters-jiatent  for  Crown  land,  sold  as  mining  cou- 
cej-siniis,  within  the  meaning  of  this  law,  shall  contain  a  clause  re- 
serving all  trees  of  pine  or  spruce  tind)er,  in  favor  of  the  Crown;  and 
subject  to  the  provisions  of  the  preceding  article,  the  Commissioner 
nuiy  grant,  to  any  ])erson  whomsoever,  the  right  of  entering  upon  the 
haid  lands,  and  cutting  and  taking  therefrom,  according  to  the  regu- 
hitions,  the  trees  so  reserved,  and  making  and  keeping  in  repair, 
a(  loss  tiie  said  mining  concessions,  all  roads  necessary  for  such 
operations.    43-14  Vict.  c.  12,  s.  33,  and  E.  S.  Q.  14G1. 

*'  1  |."i(>.  The  i)urchasers  or  proprietors  of  such  mining  concaa- 
sions  have,  in  the  case  of  the  two  preceding  articles,  the  right  to  cut 
and  take  away,  for  their  own  use,  such  trees  as  they  may  require  for 
tlie  cf»nstru(tion  of  the  buildings  and  dependencies  necessary  for 
tli.'ir  operations.     13-4  1  Vict.  c.  12,  s.  33,  and  R.  S.  Q.  1461. 

§  S. — CaureUiug  of  sales  of  Mining  Lanch. 

"  1  l.M.  Mining  lands  shall  be  sold  on  the  express  condition  that 
the  punhn-er  sluill  commence  bona  fide  the  mining  of  the  minerals 
I  herein  coi)taine»l,  within  two  years  from  the  date  of  purchase,  and 
that,  during  such  delay,  the  ])urchaser  shall,  in  such  working,  spend 
a  ^iim  of  not  less  than  five  hundred  dollars,  if  for  superior  metals, 
nufl  of  n'«t  le>s  than  two  hundred  dollars,  if  for  inferior  metals. 

The  Cfunmissioner  may  cancel  the  sale  of  such  mining  land  in 
default  of  the  performnneo  of  the  conditions  herein  mentioned,  ftc- 
ronling  to  flw  inf>de  followed  for  the  cancellation  of  sales  of  public 
lands. 

Tetters-patent  shall  be  issued  only  on  satisfactory  proof  that  the 
foregoing  conditions  have  been  fulfilled.  43-44  Vict.  c.  12,  8.  34, 
and  H. SO.  1  in?. 
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§  9. — Licenses. 

I. — EXPLORATION    AND    PROSPECTING    LICENSES. 

"  1452.  Any  person,  firm  or  company  may,  without  a  license, 
prospect  and  search  for  mines  or  ores  upon  public  lands,  not  already 
occupied  as  mining  concessions  or  otherwise. 

"When  any  such  person,  firm  or  company,  may  desire  to  enjoy  the 
benefit  of  such  license,  he  shall  obtain  from  the  Commissioner  such 
license  for  such  purpose,  on  conforming  to  the  provisions  of  the  fol- 
lowing article. 

"  1453.  The  application  for  an  exploration  and  prospecting  li- 
cense shall  contain  as  exact  a  description  as  possible  of  the  land  re- 
quired, to  the  satisfaction  of  the  Commissioner,  and  shall  be  accom- 
panied by  the  following  fees,  as  the  case  may  be: 

1.  If  the  mine  is  upon  private  lands,  two  dollars  for  every  hun- 
dred acres;  every  less  number  of  acres  to  count  as  one  hundred; 

2.  If  the  mine  is  upon  Crown  lands; 

a.  In  surveyed  territory,  five  dollars  for  every  hundred  acres; 
every  less  number  of  acres  to  count  as  one  hundred; 

1).  In  unsurveyed  territory,  five  dollars  for  each  square  mile. 

Such  license  is  valid  for  three  months  and  may  be  renewed.  43- 
44  Vict.  c.  12,  s.  22;  47  Vict.  c.  22,  ss.  4  and  5,  and  R.  S.  Q.  1446 
and  1447. 

"  1454.  The  applicant  for  an  exploration  and  prospecting  license 
shall  furnish  good  and  sufficient  security,  subject  to  the  approval  of 
the  Commissioner,  to  answer  for  all  losses  and  damages  that  he  may 
cause  to  the  proprietor  of  the  soil  in  making  such  searches  or  explora- 
tions.    47  Vict.  c.  22,  s.  5,  and  E.  S.  Q.  1448. 

"  1455.  Whoever,  under  such  license,  searches  and  prospects  as 
aforesaid,  shall  make  a  report  to  the  Commissioner,  or  to  the  Inspec- 
tor, of  the  result  of  his  operations.  47  Vict.  c.  22,  s.  5,  and  E.  S. 
Q.  1449. 

"  1456.  The  holder  of  such  license  may  afterwards  purchase 
such  mine,  by  paying  the  prices  mentioned  in  article  1444  and  by  con- 
forming to  the  present  law,  and  also  to  the  regulations  passed  in 
virtue  thereof;  the  whole,  however,  subject  to  the  right  of  prefer- 
ence granted  to  the  proprietor  of  the  soil,  to  be  himself,  to  the  ex- 
clusion of  all  others,  the  purchaser  of  the  mines  and  minerals  dis- 
22— M 
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covertti,  or  wliidi  miglit  l»e  afteruarcis  discovered  in  the  soil  under 
liis  projuTty. 

•*  u:>r.  Articles  1 IIM,  Mi)")  and  U;>r»  aj)})!}'  also,  in  so  far  as 
t<»n.-isttnt  witli  the  provisions  of  the  preceding  articles,  to  the  person, 
linn  or  company  who,  h<»ldin«r  a  license  as  above,  has  discovered  a 
new  mini'.      IT  \'ict.  c.  22,  s.  5,  and  II.  S.  Q.  1450. 

k  II. — MINING     LICENSES. 

1. — Miii'uiff  xcithnut  license  forbidden. 

"  1  l.'iS.  Kvcry  j)erson  is  j)rohihited,  under  pain  of  the  fines  and 
jenalties  mentioned  in  Article  1526,  from  mining  in  any  mine, 
either  upon  public  or  private  lands,  when  the  mining  rights  belong 
to  the  Crown,  without  having  previously  purchased  the  same,  in 
\irtuc  of  tlie  present  law,  or  without  having  obtained,  to  that  effect, 
a  mining  license,  and  paid  the  fee  and  rent  required  by  Article  1461. 
43-41  Vict.  c.  12,  s.  IT,  and  K.  S.  Q.  1475. 

*•  1  \yj.  V.wry  person,  firm  or  company,  is  further  prohibited, 
under  the  |)enalties  mentioned  in  Article  1528,  from  commencing 
mining'  ojierations  without  having  given  notice  in  writing,  without 
delay,  to  the  insi)eetor,  according  to  the  form  of  Schedule  F,  con- 
taining the  name,  the  descrii)tion  of  the  land  and  the  place  of  domi- 
eile  of  jiueh  jx-rson,  firm  or  company.  43-44  Vict.  c.  12,  s.  48,  and  K. 
S.  Q.  1  176. 

2. — Form  of  Miniiiff  Licenses. 

•*  1  lOfJ,  There  are  two  descriptions  of  licenses  for  mining,  known 

5i<  follows,  to  wit : 

1.  Private  lands  license,  where  the  mining  rights  belong  to  the 
Crown; 

2.  Pnblie  lands  license. 

Th«'  first  is  n)ndo  in  the  form  of  Schedule  A  of  this  law,  and 
the  second  in  the  form  of  Schedule  B.  43-44  Vict.  c.  12,  s.  50,  and 
R.  S.  Q.  1478. 

^.—(Irnniinfi  and  duration  of  licenses. 

*'  1161.  Mining'  licenses  are  granted  on  payment  of  a  fee  of  five 
•^>llnr-;.  and  f.f  nn  annual  n«ntal  of  one  dollar  per  acre. 

2.  Fvery  such  license  is  valid  for  one  year  from  the  date  of  its 
i-<ue.  nnd  is  trnnsferable  onlv  with  the  consent  of  the  Commissioner. 
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3.  It  cannot  be  granted  for  an  extent  of  over  two  hundred  acres 
in  superficies,  unless  the  Lieutenant-Governor  in  Council  otherwise 
decides,  in  virtue  of  Article  1580. 

4.  The  licensee  may,  before  the  expiry  of  his  license,  and  not 
later  than  ten  clear  days  thereafter,  renew  such  license,  on  pay- 
ment of  a  like  fee  of  five  dollars,  or  of  any  such  other  sum  as  may  be 
determined  by  law,  at  the  time  of  its  issue,  and  of  an  annual  rental 
of  one  dollar  per  acre. 

5.  Xo  such  mining  license  can  be  renewed  except  upon  payment 
of  the  said  fee  and  of  the  said  annual  rental. 

"  1462.  It  shall  be  lawful  for  the  Lieutenant-Governor  in  Council 
whenever  he  deems  it  expedient,  to  require  the  payment  of  the 
royalty,  in  lieu  and  stead  of  fees  for  a  mining  license  and  of  an  annual 
rental  as  aforesaid,  except,  however,  in  places  in  this  Province  in 
Mhich  the  royalty  due  to  the  Crown  under  letters-patent  is  paid  by 
means  of  fees  for  mining  licenses.  43-44  Vict.  c.  12,  s.  52;  47  Vict. 
c.  22,  ss.  9  and  10,  and  R.  S.  Q.  1480. 

"  14G3.  Every  inspector  is  bound  to  keep  a  book  in  which  the 
licenses  are  registered,  and  he  must  further  enter  therein,  upon  no- 
tice given  under  Articles  1492  and  1493,  the  names  of  the  applicants 
for  a  license,  the  description  of  mining  lands  staked  out  by  them 
under  the  provisions  of  x\rticle  1491,  and  the  date  of  the  choice  of 
Midi  land.     43-44  Vict.  c.  12,  s.  43,  and  R.  S.  Q.  1471. 

"  1464.  Such  book  is  to  be  open  to  the  inspection  of  any  one 
desiring  to  examine  the  same,  upon  payment  of  a  fee  of  twenty  cents 
to  the  inspector.     43-44  Vict.  c.  12,  s.  43,  and  R.  S.  Q.  1471. 

4. — Powd's  of  Licensees  on  Private  Lands. 

"  1465.  Every  holder  of  a  private  lands  license  is  authorized  to 
search  on  any  private  lands,  whenever  such  private  person  voluntarily 
consents  or  is  compelled  thereto  under  the  provisions  of  the  follow- 
ing Articles.     43-44  Vict.  c.  12,  s.  53,  and  R.  S.  Q.  1481. 

5. — Arbitration  for  mining  on  Private  Lands. 

"  1466.  Every  person  who  desires  to  mine  on  the  lands  of  a  pri- 
vate person,  must  first  cause  to  be  served  a  notice  in  writing,  accord- 
ing to  the  form  of  Schedule  C  of  this  law,  stating: 

1.  That  he  intends  to  mine  on  the  lands  of  such  private  person; 
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'2.  That  he  is  ready  to  })ay  the  damages  arising  from  such  mining 
operations,  to  In?  assessed  by  mutual  agreement.  43-44  Vict.  c.  12, 
tf.  55,  and  U.  S.  Q.  1 1.^3. 

**1I<;T.  The  notice  sluill  give  a  dehiy  of  one  month,  from  the 
ihiti'  i>f  the  siTviie,  to  tiie  said  private  j)erson,  to  answer  and  make 
>U(  h  agreement,  if  present,  and  if  absent  from  the  Province,  double 
delay,  and  in  the  latter  ease  the  notice  shall  be  inserted  in  French 
and  l!n,i:lisl«,  tliree  times  in  a  newspaper  of  the  district,  if  there  is 
such  newspajier,  if  not,  in  a  newspaper  of  an  adjoining  district.  43- 
14  Vict.  e.  12,  s.  50,  and  1?.  S.  Q.  1484. 

'*  1  UJS.  Whenever  a  i)rivate  person  refuses  to  come  to  a  mutual 
iinderstan«liiig  for  mining  on  liis  land,  the  petitioner  may  then  cause 
u  i>lan  of  the  land,  al)solutely  necessary  for  his  mining  operations,  to 
Ih»  made  l»y  a  sworn  land  surveyor,  who,  for  that  purpose,  is  author- 
ized to  enter  upon  the  said  property  with  his  employees,  and  cause 
to  be  served  upon  the  said  private  person  another  notice,  according 
to  the  form  of  Scliedule  D  of  this  law,  containing: 

1.  A  (h>scrii)tion  of  the  land  to  be  taken  for  mining  purposes; 

2.  A  coj)y  of  the  land  surveyor's  plan; 

3.  A  declaration  that  he  is  ready  to  pay  a  certain  sum,  in  money 
or  rent,  as  the  case  may  be,  as  a  compensation  for  the  said  land  or 
daiMjigcs,  and, 

I.  The  name  of  a  person  whom  he  appoints  as  his  arbitrator,  if 
\u<  olTrr  i>  not  acccj>tcd.  also  a  demand  ujmn  the  said  private  person 
to  api>oint  nnd  declare  the  name  of  his  arbitrator.  43-44  Vict.  c.  12, 
8.  :.8.  and  ]{.  S.  (}.  11 86. 

*•  liniK  Every  such  jirivate  person  may,  however,  within  the 
delays  aforesaid,  take  out  a  mining  license  to  mine  his  land,  in  con- 
formity with  the  present  law;  provided,  however,  that  he  has  not 
•livested  him>e]f  of  his  right  of  pre-emption  in  favor  of  a  third  per- 
son.    i:{.j  I  Viet.  c.  12,  s.  5r,  and  R.  S.  Q.  1485. 

"  1  Ko.  The  delay  to  answer  such  notice  is  ten  clear  days,  if  the 
•  •pp<»sit"  party  i**  ].resent  in  this  Province.  43-44  Met.  c.  12,  s.  59, 
and  n   S.  Q.  1  |sr. 

*'  im.  If  the  op|)OiJite  party  is  absent  from  the  Province,  or  is 
unknown,  then,  upon  a  petition  addressed  to  the  inspector  of  the 
mining  division  in  which  the  land  is  situated,  accompanied  by  a  re- 
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turn  of  service,  certifying  that  the  said  person  is  absent  from  the 
Province,  and  could  not  be  found  therein,  the  said  inspector  orders, 
under  his  signature,  that  the  notice,  drawn  up  according  to  the  form 
of  Schedule  D  of  this  law,  be  inserted,  three  times  in  the  French  and 
English  languages,  during  ten  days  in  a  newspaper  published  in  such 
district,  if  there  is  such  newspaper,  if  not,  then  in  a  newspaper  of  a 
neighboring  district.     43-44  Vict.  c.  12,  s.  59,  and  K.  S.  Q.  1487. 

"  1472.  The  answer,  to  be  given  to  the  said  notice,  is  made  in 
terms  of  the  form  of  Schedule  E  of  this  law.  43-44  Vict.  c.  12,  s.  59, 
and  R.  S.  Q.  1487. 

"  1473.  If,  during  the  ten  days  after  the  service  of  the  notice,  or 
the  eight  days  following  the  last  publication  (as  the  case  may  be),  the 
opposite  party  does  not  inform  the  petitioner  that  he  accepts  his 
offers,  or  does  not  give  the  name  of  the  arbitrator  appointed  by  him, 
tlien  the  inspector  of  the  mining  division,  upon  application  of  the 
said  petitioner,  appoints  a  competent  person  to  be  sole  arbitrator,  to 
determine  the  compensation  which  the  opposite  party  has  a  right  to 
receive.  43-44  Vict.  c.  12,  s.  60;  47  Vict.  c.  22,  s.  17,  and  R.  S. 
Q.  1488. 

"  1474.  If  the  opposite  party,  during  the  above  prescribed  delay, 
notifies  to  the  petitioner  the  name  of  the  arbitrator  whom  he  has 
chosen,  the  two  arbitrators  jointly  name  a  third.  43-44  Vict.  c.  12, 
s.  Gl,  and  R.  S.  Q.  1489. 

"  1475.  Such  arbitrators  appointed  by  the  parties  must,  within 
eight  days  after  the  opposite  party  has  made  known  the  name  of  his 
arbitrator,  meet  to  agree  upon  the  choice  of  a  third.  43-44  Vict, 
c.  12,  s.  61,  and  R.  S.  Q.  1489. 

"  1476.  If  the  two  arbitrators  cannot  agree  upon  the  choice  of  a 
third,  the  inspector  is  bound,  upon  application  of  any  of  the  parties, 
notice  of  at  least  two  clear  days  having  been  previously  given  to  the 
other,  to  appoint  such  third  arbitrator  himself.  43-44  Vict.  c.  12, 
«.  61,  and  R.  S.  Q.  1489. 

"  1477.  The  arbitrators  or  two  of  them,  or  the  sole  arbitrator, 
after  having  taken  an  oath  before  a  justice  of  the  peace  of  the  dis- 
trict, or  before  the  inspector  of  the  mining  division,  in  which  such 
land  is  situated,  to  faithfully  and  impartially  fulfil  the  duties  of  their 
office,  immediately  proceed  to  establish  the  compensation  to  be  paid 
by  the  petitioner,  as  the  majority  may  decide;  and  the  award  of  the 
arbitrators  or  of  the  sole  arbitrator,  as  the  case  may  be,  is  final  and 
without  appeal.     43-44  Vict.  c.  12,  s.  62,  and  R.  S.  Q.  1490. 
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•*  UTS.  No  |ir(K't»eilin«;s  can  l)e  comnionced  l)y  the  arbitrators  be- 
fore a  fiiim  of  fifty  dollars  is  deposited  witii  the  inspector  of  the  miu- 
injj  division,  to  defray  the  costs  of  the  arbitration,  and  a  certificate  of 
the  inspt'(  tor  bo  delivcre<l  to  them  certifying  such  deposit. 

Thi"  arbitrators  nuiy  require  tlie  deposit  of  any  other  sum  deemed 
nect'ssiiry  during  the  j)roceedings.  43-44  Vict.  c.  12,  s.  62,  and  K.  S. 
(i.  \VM). 

"  14T;>.  Xo  award  can  be  given,  and  no  official  act  done  by  the 
majority  of  the  arl)itrators,  unless  at  a  meeting  of  which  the  other 
arbitrator  has  received  notice,  at  least  two  clear  days  before,  of  the 
time  and  ])lace  at  which  such  meeting  is  to  be  held. 

The  MTvite  of  the  notice  on  the  parties  is  not  necessary.  13-44 
\i(!.  c.  l-.\  s.  (;.{,  an.)  R.  S.  i).  14<)1. 

"  14S(J.  In  deciding  upon  tlie  value  or  the  compensation  to  be 
paid,  tlie  arbitrators  are  authorized  and  required  to  take  into  con- 
siilcration  the  inconveniences,  loss  or  damages  arising  from  the  fact 
that  a  third  i)arty  takes  possession  or  makes  use  of  the  land  for  mining 
purj)oses.     43-44  Vict.  c.  12,  s.  04,  and  II.  S.  Q.  1443  and  1492. 

*•  1  ISI.  If  the  arbitrators  are  not  satisfied  with  the  plan  drawn 
by  the  !ain<l  surveyor,  as  mentioned  in  Article  14()8,  they  may  cause 
another  to  be  nuule,  at  the  cost  of  the  petitioner,  by  any  other  land 
surveyor,  to  whom  they  have  a  right  to  give  the  necessary  instruc- 
tions.    43-M  Vict.  c.  12,  s.  (;:>,  and  K.  S.  Q.  1493. 

**  1  IS2.  The  arbitrators,  in  ])roceeding  with  such  ar])itration,  must 
a]b>w  only  the  land,  strictly  recpiisite  for  mining  j)urj)oses,  which  can, 
in  no  (ase,  excee^l  fifteen  acres  in  sui)erficies,  over  and  above  the  land 
tleejiied  netcssary,  (»n  the  sanu*  property,  for  right  of  way  with  horses 
and  vehicles  to  and  from  the  nearest  highway.  43-44  Vict.  c.  12, 
«.  C*t^>,  and   \l.  S.  (}.  1  191. 

**  11S3.  The  costs  are  ])aid  by  the  ])etitioner,  e.xcei)t,  however, 
those  of  the  arbitrator  of  the  opjmsite  party,  which  are  paid  by  him, 
if  tlu'  award  does  not  allow  him  a  higher  compensation  than  that 
otTered  before  the  arbitration. 

In  all  (ases.  the  costs  are  taxed  by  the  inspector  of  the  mining 
divi.«ion.     43-U  Vict.  c.  12,  s.  f,;,  and  K.  S.  Q.  1495. 

"  M>^  I.  The  arbitrators  may  swear  the  ]iarties  and  their  witnesses, 
and.  in  their  discretion,  interrogate  them  under  oath  or  solemn 
afrirmation.      13-4  1  Vict.  c.  12,  s.  G8,  and  R.  S.  Q.  1496. 
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"  1485.  In  the  case  gf  a  sole  arbitrator,  if  the  latter  dies  before 
giving  his  award,  or  if  he  becomes  ill,  or  refuses,  or  neglects  to  act, 
within  a  reasonable  delay,  the  inspector,  upon  satisfactory  proof  there- 
of, appoints  another  in  his  stead;  but  the  latter  arbitrator  cannot  re- 
commence or  repeat  any  of  the  previous  proceedings.  43-44  Vict, 
c.  12,  s.  69,  and  K.  S.  Q.  1497. 

"  1486.  When  the  award  of  the  abitrators  is  given,  the  amount 
of  the  damages  awarded  and  costs  must  be  paid  into  the  hands  of  the 
inspector  of  the  mining  division  having  jurisdiction.  43-44  Vict,  c. 
12,  s.  70,  and  R.  S.  Q.  1498. 

"  1487.  The  inspector  must  give  a  receipt  for  the  sums  so  paid; 
but  no  work  shall  be  commenced,  without  the  express  permission  of 
the  inspector,  or  before  the  amount  of  the  compensation  has  been 
paid  or  lawfully  tendered  to  private  person  or  to  the  proprietor  of 
the  soil.  43-44  Vict.  c.  12,  s.  71;  47  Vict.  c.  22,  s.  18,  and  R.  S.  Q. 
1499. 

"  1488.  The  amount  of  the  compensation,  and  the  costs  so  paid, 
are  afterwards  distributed,  within  the  shortest  possible  delay,  by  the 
inspector,  to  the  persons  entitled  thereto.  43-44  Vict.  c.  12,  s.  72, 
and  R.  S.  Q.  1500. 

"  1489.  Every  petitioner,  as  aforesaid,  may  also,  by  following 
the  procedure  above  set  forth,  obtain  from  neighboring  proprietors 
and  others,  the  right  of  way  over  their  lands  with  horses  and  vehicles, 
and  the  right  to  make  the  works  necessary  thereon  for  conveying  the 
water  required  by  him  for  the  better  working  of  his  mining  lands  ; 
provided,  however,  that  he  does  not  apply  for  any  thing  which  might 
have  the  effect  of  turning  the  course  of  any  spring,  river  or  stream,  so 
as  to  deprive  the  inferior  riparian  proprietors  of  the  use  of  such 
^!pring,  river  or  stream.     43-44  Vict.  c.  12,  s.  73,  and  R.  S.  Q.  1501. 

"  1490.  The  preceding  article  is  applicable  to  every  person  who 
works  a  mine  of  any  kind  in  this  Province.  43-44  Vict.  c.  12,  s.  73, 
and  R.  S.  Q.  1501. 

6. — Miscellaneous  provisions  respecting  applicants  for,  and  Jiohlers  of  licenses, 
and  persons  icorking  mines. 

"  14!>1.  livery  ap])licant  for  a  license  to  mine  U])on  ])ublic  land?, 
has  a  riglit  to  plant  a  wooden  picket  at  each  corner  of  the  lot  for 
which  he  desires  to  obtain  such  license.  43-44  Vict.  c.  12,  s.  77,  and 
R.  S.  Q.  1504. 
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'*  I4I>2.  Kvery  such  applicant,  after  having  staked  out  the  loca- 
tion «»f  Ills  land  in  the  manner  determined  in  the  preceding  article, 
is  iMuind  to  ^'ive  written  notice  thereof,  without  delay,  to  the  mining 
inr.|M«tor.  in  ihr  form  of  Silu'«hde  V  of  tiiis  law.  43-44  Viet.  c.  Ti, 
s.  i<\,  and  h*.  S.  t^  I'.OS. 

*•  1  \\y.\.  Such  notice  shall  give  the  name  of  the  applicant,  indi- 
cate the  place  wliere  the  land  is  situated,  contain  a  complete  designa- 
tion and  (le>crij)tion  of  the  land,  and  mention  where  such  applicant 
elects  his  domicile,  under  the  penalties  mentioned  in  Article  1528. 
43-11  Vict.  c.  1-^,  s.  SI,  and  R.  S.   0.  1508. 

'*  Mi)!.  The  discoverer  of  a  new  mine  on  public  lands  is  entitled 
to  a  free  mining  license,  in  the  form  of  Schedule  J  of  this  law,  valid 
for  twelve  months,  for  the  area  allowed  l)y  Article  1401,  or  by  any 
rcgidations  which  may  be  issued  under  it,  and  in  force  when  such  dis- 
covery is  made;  ])rovi(led  that  such  discovery  has  been  immediately 
reportctl,  in  writing,  to  the  insi)eetor  of  the  mining  division.  43-44 
Vict.  c.  ll>,  s.  s;J,  and  H.  S.  Q.  1510. 

"  1  r.»"».  .\ny  one,  who  does  not  immediately  report  such  dis- 
covery, shall  be  deprived  for  the  space  of  one  year,  of  the  right  to 
mine  on  luiblic  lands.      i:}-44  Vict.  c.  12,  s.  83,  and  R.  S.  Q.  1510. 

'•  1  IIMI.  \o  ])erson  is  considered  to  be  the  discoverer  of  a  new 
mine,  unless  the  place  of  the  alleged  discovery  is  in  a  region  unknown 
as  u  mining  region,  or  at  least  at  a  distance  of  thirty  miles  from  the 
neare-t  mine.      !3-l  I  Vict.  c.  12,  s.  84,  and  R.  S.  Q.  1511. 


"  1  l'.»T.  Kvery  person  iiolding  a  mining  license,  upon  renewing 
the  same,  is  bound,  under  ]ienalty  of  the  refusal  of  such  renewal,  to 
n.ake  \n  the  inspector  of  the  mining  division,  in  addition  to  the 
annual  ^tatenu•nt  which  he  is  bound  to  furnish  in  virtue  of  the  fol- 
lowing .\rticle,  a  full  and  true  statement,  under  oath,  of  the  work 
performed,  and  of  \hv  minerals  ol)tained  l)y  him,  during  the  term  of 
Muh  li«ru>e,  which  statement  may  be  entered  upon  the  expiring 
li(cn>. .      i:;-i  I  Vict.  c.  12.  s.  S{\,  and  R.  S.  Q.  1513. 

"  1  l''s.  Kvery  ])erson  working  a  mine  must  furnish,  during  the 
month  of  .fjiiiuary.  every  year,  a  sworn  statement  of  his  operations  for 
(he  prrvi«»us  year,  containing  the  (piantity  of  the  mineral  extracted, 
its  value  at  the  mine,  and  the  number  of  workmen  employed,  as  also 
n  statement  ^'iving  the  names  of  ]>ersons  killed  or  wounded  in  working 
t)u«  mines. 
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"  1499.  No  title  to  a  mining  concession  or  license  shall,  without 
the  formal  consent  of  the  proprietor  of  the  soil,  give  a  right  to  mine, 
(»r  to  open  pits  or  galleries,  or  to  erect  machines  or  stores,  in  fields, 
yards  or  gardens,  or  upon  lands  close  to  dwelling  houses,  or  boundary 
fences,  within  a  distance  of  three  hundred  feet  from  such  fences  or 
dwellings,  nor  even  to  enter  such  yards  or  habitations.  43-44  Vict. 
c.  12,  s.  76,  and  II.  S.  Q.  1444  and  1503. 

"  ]  500.  Every  person,  who  prospects  or  mines  for  minerals  upon 
lands  adjoining  a  mining  division,  is  subject  to  the  provisions  of  this 
law,  as  if  he  worked  within  the  limits  of  such  mining  division.  43- 
44  Vict.  c.  12,  s.  98,  and  E.  S.  Q.  1525. 

"  1501.  Every  licensee,  under  this  law,  is  bound,  under  the  penal- 
ties mentioned  in  Article  1538,  whenever  required  so  to  do,  to  exhibit 
his  license  to  the  inspector  of  the  division,  or  to  any  constable  or 
peace  officer  deputed  by  the  said  inspector,  and  to  prove  to  the  satis- 
faction of  every  such  officer,  making  such  demand,  that  the  license 
which  he  holds  is  in  force.     43-44  Vict.  c.  12,  s.  99,  and  R.  S.  Q.  1536. 

"  1502.  Every  licensee  is  bound,  under  the  penalties  mentioned 
in  Article  1539,  to  allow  the  inspector  of  the  mining  division,  or  any 
constable  or  other  peace  officer,  deputed  by  the  said  inspector,  to  enter 
upon  the  lands  which  he  works,  and  to  afford  them  all  necessary 
facilities  and  assistance  for  that  purpose.  43  &  44  Vict.  c.  12,  s,  100, 
and  R.  S.  Q.  1527. 

III. MILL.    OB    MACHINE    LICENSE. 

1. — Price  of  License. 

"  1503.  Every  person,  who  desires  to  employ  or  make  use  of  any 
mill  or  machinery,  other  than  those  worked  by  hand,  for  crushing 
quartz  or  reduction  of  quartz,  or  the  obtaining  of  gold  and  silver 
therefrom,  by  crushing,  stamping,  amalgamating  or  otherwise,  is  re- 
quired, under  the  penalties  mentioned  in  Article  1535,  to  obtain  be- 
forehand a  special  license  therefor,  from  the  inspector  of  the  mining 
division,  upon  payment  of  a  fee  of  five  dollars. 

Such  license  is  in  the  form  of  Schedule  H  of  this  law.  43-44 
Vict.  c.  12,  s.  90,  and  R.  S.  Q.  1517. 

2. — Duties  of  Mill  or  Machine  owners. 

"  1504.  Every  licensed  mill  or  machine  owner,  as  aforesaid,  is 
required,  under  the  penalties  mentioned  in  Article  1536,  to  keep  an 
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accruiiu  i.i.oK,  in  wiiich  he  is  !>oun(l  to  vwwy  a  clear  and  distinct  state- 
ment of  all  ijuartz  crushed,  redueed  or  amalgamated  by  such  mill  or 
nuichine,  and  also  the  following  particulars: 

1.  Tlu'  name  of  the  owner  or  owners  of  each  distinct  parcel  or 
lot  of  quartz  crushed; 

2.  The  weight  of  eacli  such  ])arcel  or  lot; 

.'>.  'J'he  date  of  the  crushing  of  the  same; 

•L  The  actual  yield  in  w  eight  of  mineral  obtained  from  each  such 
parcel  or  lot; 

').  The  description  of  the  mining  land  worked.  43-44  Vict. 
V.  12,  s.  !»1,  and  n.  S.  Q.  1518. 

**  loOo.  Kvery  owner  of  a  licensed  mill  or  machine  is  bound, 
tm<ler  the  jjenalties  mentioned  in  Article  1536,  to  furnish,  monthly, 
to  the  insjiector  of  the  mining  division,  a  return  under  oath,  compiled 
from  the  l»'»ok.  containing  tiie  aforesaid  statements  and  details  for 
vM'\\  and  every  day  of  tlie  month  then  last  past,  together  with  such 
other  information  as  the  ins))ector  or  the  Licutenant-Ciovernor  in 
Council  may  rctjuire.    43-44  Vict.  c.  12,  s.  92,  and  K.  S.  Q.  1519. 

§  10. — Special  provisions  respecting  mining. 

I. — PARTY    WALLS    OR   PASSAOnS. 

'*  1. ■»(»(;.  A  party  wall  or  j)assage,  at  least  three  feet  thick,  shall  be 
left  between  each  holding  worked  as  well  on  public  as  on  private  lands; 
whi<ii  -aid  jiarty  wall  or  passage  is  to  be  used  in  common  by  all  par- 
tits  a-i  a  nio<le  of  access  to  the  stream,  where  one  exists;  and  no  one 
^liall  ol  struct  such  jmrty  wall  or  passage  by  throwing  soil,  stones  or 
ether  material  thereon,  under  the  jienalties  mentioned  in  Article 
i:.:5o.      \:\.\\  Vict.  c.  r^.  s.  93,  and  H.  8.  Q.  1520. 

1  •*»<'*..  Any  person  interested  may,  at  any  time,  remove  a  party 
wall  «.r  I'assage  as  aforesaid,  if  he  thinks  it  necessary,  but  he  shall,  if 
pipiired  so  to  do.  construct  a  new  mode  of  access  to  the  water,  offer- 
ing the  same  facilities  as  an  approach  as  the  party  wall  or  passage  so 
removed,  under  the  penalties  enacted  in  Article  1531;  but  such  re- 
moval cannot  be  effected  without  the  written  ])ermi88ion  of  the  in- 
Fj-cf  tor  of  the  mining  division,  who  shall  summarily  decide,  after 
bejiring  the  adverse  ]>arty  or,  in  his  absence,  if  he  has  been  duly  noti- 
n-  d.      13- 1 1  Vict.  c.  ]'.>,  s.  91;  47  Vict.  c.  22,  s.  21,  and  R.  S.  Q.  1521. 
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II. — DAMAGES    RESULTING    FROM    MINING    OPERATIONS. 

"  1508.  Xo  person  working  mines  shall  cause  any  damage  or  in- 
jury to  the  occupant  of  any  other  mining  land  by  throwing  earth, 
clay,  stones  or  other  material  upon  such  other  land,  or  by  causing  or. 
allowing  any  water  which  may  be  pumped  or  baled,  or  may  flow  from 
his  land,  to  flow  into  or  upon  such  other  land,  under  the  penalties 
mentioned  in  Article  1532,  over  and  above  the  damage  caused.  43-44 
Vict.  c.  12,  s.  95,  and  11.  S.  Q.  1522. 

III. WATER-COURSES  AND    EXCAVATIONS. 

"  1509.  Every  miner,  who  makes  a  pit,  shaft  or  any  excavation 
whatever,  to  a  depth  of  four  feet  and  over,  is  bound,  under  the  penal- 
ties mentioned  in  Article  1537,  to  enclose  the  same  with  a  fence,  at 
least  four  feet  in  height,  if  he  discontinues  working  the  same  for  a 
period  of  eight  days.    43-44  Vict.  c.  12,  s.  97,  and  E.  S.  Q.  1523. 

"  1510.  All  owners  of  claims  and  mining  locations,  bounded  by 
water-courses  or  rivers,  upon  public  as  well  as  upon  private  lands,  may 
make  use  of  such  water-courses  or  rivers  in  working  their  respective 
claims  or  locations,  but  without  hindering  each  other,  subject  in  all 
cases  to  the  provisions  of  Article  1489,  if  they  apply.  43-44  Vict.  c. 
12,  s.  96,  and  R.  S.  Q.  1524. 

"  1511.  Every  dispute,  arising  between  the  parties  on  the  subject, 
is  settled  and  decided  by  the  inspector  of  the  mining  division;  and 
whosoever  disobeys  the  order  of  the  inspector  is  liable  to  the  penalties 
mentioned  in  Article  1533.    43-44  Vict.  c.  12,  s.  96,  R.  S.  Q.  1524. 


§  11. — Inspectors  and  other  ofpcers. 

I. APPOINTMENT. 

"  1512.  The  Lieutenant-Governor  in  Council  may,  on  the  i-e- 
commendation  of  the  Commissioner,  appoint  all  inspectors,  policemen 
or  police  force  and  other  officers  (except  constables)  deemed  neces- 
sary for  the  carrying  out  of  the  present  section,  fix  their  rank,  and 
salaries,  and  prescribe  their  duties  not  formally  herein  prescribed. 
43-44  Vict.  c.  12,  s.  36,  and  R.  S.  Q.  1464. 

"  1513.  The  inspectors  must  be  mining  engineers,  possessing 
Euflicient  knowledge  of  mineralogy  and  metallurgy,  and  have  exer- 
cised their  profession  during,  at  least,  five  years. 
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''  l.")l-|.  The  in.»iiHvnors  may  ho  aj>pointc(l  for  one  or  more  mining 
di*isi«>ns,  us  tlio  Lii'Utonaiit-dovcrnor  in  Council  thinks  proper,  iindei 
tho  name  of  **  Jns|>e(t«>r  for  the  mining  division  of  (name  of  the  divi- 
^i^>n)  t»r  for  tlie  mining  divisions  of  (name  of  the  divisions),"  as  the 
case  may  he.    -l.'M  I  Viet.  e.  12,  s.  37,  and  R.  S.  Q.  14G5. 

•*  l.M.*).  If,  in  any  mining  division,  no  inspector  has  been  ap- 
ix)inte«l,  or  if  there  is  one,  and  lie  is  unable,  for  any  reason  whatso- 
vwr,  to  perform  the  duties  of  his  ofiice,  or,  if  such  oflice  is  vacant, 
the  Commissioner  may  order  an  oflTicer  of  his  department  or  any  other 
eomprtent  j>erson  to  tenijmrarily  perform  the  duties  of  inspector  in 
Ruh  divisi(m.     l.'M-l  Viet.  e.  12,  s.  38,  and  II.  S.  Q.  14G6. 

'*  l."iHI.  The  polieemen  or  police  force  are  subject  to  the  regula- 
tions established  l)y  the  liieutenant-Governor  in  Council;  and  such 
))olieeinen  and  members  of  the  police  force  so  appointed  have,  while 
Ihey  an*  in  otVu-e.  all  the  powers  and  immunities  of  constables  and 
peace  ollieers,  and  all  such  extraordinary  powers  and  authority  as  the 
Jiieutenant-dovernor  in  Council  may  confer  on  them.  43-14  Vict.  c. 
12,  s.  31).  and  K.  S.  Q.  14fi7. 

"  l.MT.  'i'luy  mny  also  be  employed  in  such  duties  as  the  Lieu- 
tenanl-( Governor  may.  from  time  to  time,  determine.  43-44  Vict.  c. 
12.  s.  31).  and  H.  S.  Q.  1  IfiT. 

"  I '>ls.  All  iiisjK'ctors  and  other  ofVieers  appointed  under  this  law 
lire  under  the  general  control  and  management  of  the  Commissioner. 
•13-11  Vict.  c.  12,  s.  3.-),  and  K.  S.  Q.  M()3. 

n. — powf:rs  and  duties. 

*'  1. "»!!•.  Mvcry  inspector  or  other  ofTieer  who  receives  public  mon- 
eys, unrbr  the  present  law,  is  accountable  therefor  to  the  Commis- 
fiomr.  into  \\hosc  hands  he  is  bound  to  pay  the  same,  at  the  dates 
niid  in  the  nwinn.T  prescribed  by  the  latter.  43-44  AHct.  c.  12,  s.  40, 
and  n.  S.  (,).  1  ir.s. 

"  l.*»20.  In  rendering  his  accounts  to  the  Commissioner,  the  in- 
seertor  shall  transmit,  in  addition  to  the  information  required,  a  re- 
turn showing  the  sums  collected  by  him,  and  the  names  of  the  per- 
sons who  have  obtained  licenses.  43-44  Vict.  c.  12,  s.  40,  and  R.  S.  Q. 
1  ir,><. 

**  l.'>21.  The  in-j)ector  of  a  mining  division  may.  with  the  appr> 
^.l1  of  the  Conunissioner.  from  time  to  time,  appoint  constables  to  the 
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number  of  twelve  at  most;  the  persons  so  appointed  are  hereby  re- 
spectively constituted  constables  and  peace  officers,  for  the  purposes 
of  this  law,  for  the  time  and  in  the  mining  divisions  for  which  they 
are  respectively  appointed. 

2.  The  inspector  has  special  control  over  the  •  constables  and 
police  force  appointed  for  his  division.  43-44  Vict.  c.  12,  ss.  41  and 
42,  and  R.  S.  Q.  1469  and  1470. 

"  1522.  lie  may  give  such  orders  or  make  such  regulations,  sub- 
ject to  the  approval  of  the  Commissioner,  as  he  may  deem  expedient, 
respecting  the  general  government  of  such  officers,  their  classification, 
rank  and  particular  services,  their  distribution,  inspection,  and  place 
of  residence. 

He  has  absolute  power,  at  any  time,  to  suspend  them  from  their 
functions,  and,  with  respect  to  constables,  to  remove  them,  with  tho 
approval  of  the  Commissioner.  43-44  Vict.  c.  12,  s.  42,  and  R.  S,  Q. 
1470. 

"  1523.  All  such  constables,  while  in  office,  have  all  the  powers, 
authority,  rights  and  privileges  conferred  on  the  police  force  of  the 
cities  of  Montreal  and  Quebec  respectively,  by  the  provisions  of  sec- 
tions one  and  four  of  chapter  first  of  title  seventh  of  these  Revised 
Statutes.    43-44  Vict.  c.  12,  s.  42,  and  R.  S.  Q.  1470. 

"  1524.  Every  inspector,  constable  or  peace  officer,  in  a  mining 
division,  may,  at  any  time,  enter  upon  private  or  public  lands  that  are 
being  mined,  in  the  said  division,  and  examine  the  pits,  shafts,  tun- 
nels, subterranean  passages  or  other  mining  works  or  excavations 
constructed  or  commenced  in  any  manner  whatsoever,  and  require, 
from  the  proprietors  of  such  jnts,  shafts,  tunnels  and  other  mining 
works,  and  from  their  employees,  all  the  facilities  and  assistance  neces- 
sary for  that  purpose.    43-44  Vict.  c.  12,  s.  45,  and  R.  S.  Q.  1473. 

"  1525.  No  inspector  of  a  mining  division,  under  the  penalties 
mentioned  in  Article  1540,  can,  at  any  time,  either  directly  or  indirect- 
ly, so  long  as  he  is  in  office,  take  any  share,  in  his  own  name,  or  in  the 
name  of  another  for  him,  in  the  working  of  the  mines  at  large  in  the 
mining  division  for  which  he  has  been  appointed.  43-44  Vict.  c.  12, 
s.  46,  and  R.  S.  Q.  1474. 

§  12. — Penalties. 

"  1526.  Every  person,  who  works  a  mine  in  public  or  private 
lands,  when  the  claim  belongs  to  the  Crown,  without  having  first  ac- 
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i|uiriHl  the  wiino  umlor  tlio  present  law,  or  without  having  first  ob- 
taimnl  a  license  and  jwiiil  the  fee  and  rental  required  by  Article  1161, 
is  liable  to  a  fine  of  two  hundred  dollars  and  costs  for  every  contra ven- 
tit»n,  and,  in  default  of  jmyment,  to  imprisonment  for  a  period  not 
exeiH(lin>r  three  months.  Ml-U  Viet.  c.  12,  s.  102,  and  R.  S.  Q.  15*;8 
and  152;). 

'*  152T.  Kvery  owner  of  mining  land  who  sells,  cedes,  transfers 
or  alienates  his  mining  right,  without  having  given  notice  to  the 
(  ommissioucr  of  Crown  Lands  within  thirty  days  after  such  sale, 
transfer  or  alienation,  is  liable  to  a  fine  of  fifty  dollars  and  costs,  and, 
in  default  of  paynient,  to  an  imprisonment  of  three  months. 

**  1528.  ICvery  j)erson,  who  commences  mining,  or  every  applicant 
for  a  license  who  has  staked  out  a  mining  lot,  in  conformity  with 
Article  1 191,  without  having  furnished  to  the  inspector  the  name  of 
the  person,  the  full  designation  and  description  of  his  mining  land 
an<l  declared  his  ])lace  of  residence,  is  liable  to  a  fine  not  exceeding 
twenty-five  dollars  and  costs,  and,  in  default  of  payment,  to  imprison- 
ment for  a  |)eriod  not  exceeding  one  month.  43-44  Vict.  c.  12,  s.  103, 
nnd  U.  S.  g.  1530. 

''  152!).  Every  ))erson,  who,  by  himself  or  his  agents,  employs  a 
wr)Fuan  or  a  girl,  or  who  employs  any  male  child  in  the  working  of 
such  mine,  contrary  to  the  provisions  of  Article  1548,  is  liable  to  a 
line  not  exceeding  twenty  dollars  for  each  offence  and  the  costs,  and, 
in  dt'faidt  of  jmyuient,  to  an  iinj)risonment  not  exceeding  one  month. 

*'  1530,  Whosoever  obstructs  a  party  wall  or  passage  upon  lands 
w«.rked  as  mines  under  this  law,  by  throwing  thereon  earth,  stones  or 
other  nmtenal.  is  liable  to  a  fine  not  exceeding  five  dollars  and  costs, 
and.  in  default  f)f  juiyuK'nt,  to  imprisonment  for  a  period  not  exceed- 
ing one  month.     13-11  Vict.  c.  12,  s.  104,  and  R.  S.  Q.  1531. 

"  15:n.  Whosoever  removes  a  party  wall  or  passage  and  does  nof, 
if  thereunto  recpiired,  j>rovide  another  mode  of  access  to  the  water- 
rf)un«e.  is  liable  to  the  penalty  mentioned  in  the  preceding  article. 
13-11  Vict.  c.  12,  s.  lO.-i.  and  lY  S.  Q.  1.532. 

"  1532.  Whr>srever,  while  engaged  in  mining,  causes  damage  or 
injury  to  tlie  orrujmnt  of  another  mining  land  by  throwing  earth, 
(lay.  stones  or  other  material  in  and  upon  such  claim,  or  by  causing 
or  jdlowing  any  water,  which  may  be  pumped  or  baled  or  which  may 
flow  from  his  claim,  to  flow  into  or  upon  such  land,  is  liable  to  a  fine 
not  exceeding  five  dollars  and  costs,  and,  in  default  of  payment  to 
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imprisonment  for  a  period  not  exceeding  one  month.     43-44:  Viet.  c. 
12,  s.  108,  and  R.  S.  Q.  1533. 

"  1533.  Whosoever,  in  working  a  mine,  does  not  comply  with 
tlie  decision  of  the  inspector  with  respect  to  the  use  he  is  to  make  of  a 
water-course,  canal,  drain,  shoot,  or  other  aqueduct,  is  liable  to  a  fine 
not  exceeding  fifty  dollars  and  costs,  and,  in  default  of  payment,  to 
imprisonment  for  a  period  not  exceeding  one  month.  43-44  Vict. 
c.  12,  s.  107;  47  Vict.  c.  22,  s.  22,  and  li.  S.  Q.  1534. 

"  1534.  Any  person,  found  removing  or  disturbing  intentionally, 
any  stake  or  picket  planted  under  the  provisions  of  this  law,  is  liable 
to  a  fine  not  exceeding  ten  dollars  and  costs,  and,  in  default  of  pay- 
ment, to  imprisonment  for  a  period  not  exceeding  one  month.  43-44 
Vict.  c.  12,  s.  108,  and  11.  S.  Q.  1535. 

"  1535.  Whosoever  makes  use  of  any  mill  or  machine,  other  than 
those  worked  by  hand,  within  or  near  any  mining  division,  for  tlie 
crushing  or  reduction  of  quartz  or  the  obtaining  of  gold  therefrom,  by 
crushing,  stamping,  amalgamating  or  otherwise,  without  a  license 
therefor,  is  liable  to  a  fine  not  exceeding  one  hundred  dollars  and 
costs,  and,  in  default  of  payment,  to  imprisonment  for  a  period  not 
exceeding  two  months.    43-44  Vict.  c.  12,  s.  109,  and  R.  S.  Q.  1536. 

"  1536.  Every  licensed  mill  or  machine  owner,  or,  in  the  case  of 
nn  incorporated  company,  every  manager  or  agent  thereof,  who  omits 
to  enter  the  statement  of  any  of  the  details  which  he  is  required  to 
enter,  in  his  book,  under  Articles  1504  and  1505,  or  delays  sending  in 
the  return  which  he  is  bound  to  make,  is  liable,  for  every  day  of  such 
omission  or  delay,  to  a  fine  not  exceeding  twenty  dollars  and  costs, 
and,  in  default  of  payment,  to  imprisonment  for  a  period  not  exceed- 
in-  one  month.    43-44  Vict.  c.  12,  s.  110,  and  R.  S.  Q.  1537. 

"  1537.  Every  person,  who  discontinues  working  in  any  pit,  shaft 
or  excavation  whatsoever  of  four  feet  or  more  in  depth,  without  fenc- 
ing in  the  same  to  a  height  of  at  least  four  feet,  is  liable,  for  each 
ofl'ence,  to  a  fine  not  exceeding  fifty  dollars  and  costs,  and,  in  default 
of  payment,  to  imprisonment  for  a  period  not  exceeding  one  month. 
43-44  Vict.  c.  12,  s.  Ill,  and  R.  S.  Q.  1538. 

"  1538.  Every  licensee,  who,  when  required  so  to  do,  refuses  to 
exhibit  his  license  to  the  inspector  of  the  mining  division,  or  to  any 
constable,  or  peace  officer  deputed  by  such  inspector,  is  liable  to  a  fine 
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in»t  exitt'tling  five  dollairs  and  costs,  and.  in  default  of  ])aymcnt,  to 
inij>ris«»nnu-nt  for  a  piTiod  not  excivding  one  niontli.  43-44  Vict.  c. 
Vi,  s.  iri,  and  K.  S.  Q.  15:^1). 

•*  l."i.{lt.  Kverv  jHT.-on.  en«raged  in  n»inin«r  n])on  any  land  what- 
pver,  who  refuses  to  allow  the  insj)cetor  of  the  division,  or  any  con- 
.'laMi'  or  j>ea<  ('  ollieer,  authorized  hy  such  inspector,  to  enter,  for  the 
perfonnance  of  their  ollicial  duties,  upon  the  lands  on  which  he  is  so 
workin>r.  or,  w  ho  refuses,  when  thereunto  required,  to  afTord  them  the 
facilities  and  assistance  necessary  for  such  ])urpose,  is  liable  to  a  fine 
ni»t  exce«'din^'  live  dollars  and  costs,  and,  in  default  of  payment,  to 
imprisonnjent  for  a  |)eriod  not  exceeding  one  month.  43-44  A'ict.  c. 
V:,  s.  li;5.  and  K.  S.  Q.  1310. 

"  l.")l().  Mvery  inspector  of  mines,  who,  while  he  is  in  oflice,  takes 
'.\  ^ha^•  in  the  working  of  the  mines  generally,  either  in  his  own  name 
•  r  in  that  of  another  for  him,  directly  or  indirectly,  is  liable  (in  addi- 
tion tt>  dismissal  from  Dllice,  and  the  nullity  of  the  title  or  interest 
whirh  he  has  obtained)  to  a  fine  not  exceeding  four  hundred  dollars 
and  costs,  and,  in  default  of  payment,  to  imprisonment  for  a  period 
not  cxcee<ling  one  year.    43-44  Vict.  c.  12,  s.  114,  and  K.  S.  Q.  1541. 

*•  l.'iM.  l-lvcry  witness  lawfully  summoned,  who  refuses  to  appear 
or  to  take  the  oath  and  to  answer,  is  liable  to  a  fine  of  five  dollars  and 
( o^ts,  for  every  such  refusal,  or  to  be  imprisoned  until  he  consents  to 
lake  the  oath  or  atlirmation  and  to  answer.  43-44  Vict.  c.  12,  s.  115, 
jui.l  I{.  S.  ().  i:)p>. 

"  1.*»}-J.  livery  person,  who.  knowingly  or  under  reasonable  belief 
that  an  arrest  under  tliis  law  is  to  be  made,  prevents  the  arrest  of  any 
onr  violating  iliis  law,  is  liable  to  a  fine  not  exceeding  forty  dollar, 
aufl.  in  default  of  payment,  to  imprisonment  for  a  period  not  exceed- 
ing two  months.     13-1 1  Vict.  c.  12,  s.  118,  and  K.  S.  Q.  1570. 

1  M.'J.  I'.vrry  person,  contravening  this  law  or  any  order  or  regu- 
lation made  nndrr  it.  wluTe  no  other  penalty  or  punishment  is  im- 
posiMl.  i^  liablr.  for  every  day  on  which  such  contravention  occurs, 
rontinn.'**.  f»r  i-  rej.eated.  to  a  fine  not  exceeding  twenty  dollars  and 
f  <'^t-*.  and.  in  fbfanit  of  j.ayment,  to  imprisonment  not  exceeding  one 
m<nth.     \:\-\\  Vict,  c  Vi,  s.  121,  and  R.  S.  Q.  1543. 

l*>n.  Kvery  term  of  imprisonment  counts  from  the  day  of  in- 
rnrreration.     13-11  Vict.  c.  12,  s.  140,  and  R.  S.  Q.  1571. 
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§  13. — Riots  in  the  neighborhood  of  mines. 

"  1545.  The  Lieutenant-Governor  in  Council  may,  by  proclama- 
tion, whenever  he  deems  it  necessary,  declare  that  section  eleventh  of 
chapter  eighth  of  title  fourth  of  these  Revised  Statutes,  respecting 
riots  near  public  works,  shall  apply  to  one  or  more  mining  divi- 
sions, in  so  far  as  its  provisions  may  be  applicable;  the  said  section 
shall  have  force  of  law,  from  and  after  the  date  of  such  proclamation, 
in  the  mining  division  or  divisions  mentioned  in  the  proclamation. 
43-44  Vict.  c.  12,  s.  125,  and  R.  S.  Q.  1546. 

"  1546.  The  Lieutenant-Governor  in  Council  may,  in  the  same 
manner,  from  time  to  time,  declare  the  said  section  to  be  no  longer 
in  force  in  such  mining  division  or  divisions  and  again  put  the  same 
in  force,  when  he  deems  it  advisable.  43-44  Vict.  c.  12,  s.  125,  and 
R.  S.  Q.  1546. 

"  1547.  No  such  proclamation  can  have  any  effect  within  the 
limiis  of  a  city.     43-44  Vict.  c.  12,  s.  125,  and  R.  S.  Q.  1546. 

§  14. — Protection  of  workmen  in  mines. 

"  1548.  Xo  woman  or  girl  shall  be  employed  in  the  working  of 
any  mine. 

2.  No  male  child  under  fifteen  years  shall  be  employed  in  the 
underground  works  of  any  mine  or  quarry. 

3.  No  male  child  of  fifteen  years  but  under  seventeen  years  shall 
be  employed  in  a  mine  as  above,  more  than  forty-eight  hours  per 
week,  said  week  being  considered  as  beginning  at  midnight  on  Sunday 
and  ending  at  midnight  on  the  following  Saturday. 

4.  No  male  child  of  less  than  twenty  years  shall  be  employed  in 
working  machinery  in  or  near  a  mine,  with  the  exception  of  machinery 
put  in  motion  by  horses  or  other  animals,  in  which  case  their  driver 
may  be  sixteen  years  of  age. 

"  1549.  Every  proprietor  of  a  mine  in  operation,  who  by  himself 
or  his  agents,  contravenes  the  provisions  of  the  preceding  article,  is 
subject  to  the  penalties  mentioned  in  Article  1529. 

"  1550.  Regulations  may  be  made  by  the  Lieutenant-Governor 
in  Council,  respecting  the  sanitary  condition  and  safety  of  the  works 
in  mines,  so  as  to  protect  the  life  and  health  of  the  workmen  therein 
employed. 

23- M 


854  QUEBEC 


Suih  regulations,  after  their  promulpition  in  tlie  Oflicial  Gazette, 
become  law,  ami  a  vo\a-  of  the  same  t^hiiU  l)e  ixKsted  \i\)  in  the  most 
conHpieiious  places  of  tjje  mine,  in  conformity  with  the  instructions  of 
the  mining  inspector. 

"  i:>:)l.  Kvery  three  montlis,  the  inspector  shall  make  a  report  to 
the  l'<»mmi.-sioner  with  respect  to  the  fulfilment  of  the  provisions  of 
the  j)resent  paragrajih  within  the  limits  of  his  mining  division. 

§   l'». — >'<//<•  of  IiifojicaliiKj  Liquors  near  mines  in  operation. 

*•  l')'»"J.  The  sale  or  exchange  of  intoxicating  liquors,  within  a 
ratlins  of  seven  miles  of  any  mine  in  oj)eralion,  is  prohihited  unless  a 
license  to  that  elTect  has  heen  obtained  from  the  inspector  of  the 
mining  division,  in  conformity  with  section  twelfth  of  cliapter  fifth  of 
title  fourth  of  these  Kevised  Statutes,  under  the  penalties  set  forth  in 
the  ,s:»:{nl  and  following  articles.     43-44  Vict.  c.  12,  s.  49,  and  U. 

s.  g.  1  i:r. 

"  1. ')').'{.  The  inspector  of  a  division  has  the  supervision  of  those 
who  therein  sell  intoxicating  liquors;  he  alone  may  refuse  or  grant 
such  licenses  and  cancel  the  same  within  such  radius  of  seven  miles. 
I.M  1  Vict.  c.  ]t>,  s.  411;  45  Vict.  c.  14,  s.  1,  and  R.  S.  Q.  1477. 

§  10. — rroscculions. 

I. LAWS    APPLICABLE. 

'•  1.">M.  .Ml  the  ]>r()visions  of  this  law,  relating  to  indictable  of- 
fmces  or  nummary  convictions,  as  well  as  to  the  proceedings  to  be 
O'loptrd  in  cnch  of  su(  li  cases,  shall  l)e  so  interpreted  that  the  Revised 
Statute's  of  Canada,  (hajilers  one  hundred  and  seventy-four  and  one 
hun.lred  j,nd  -eventy-eight  shall  ])e  api)licable  thereto,  as  also  the  pro- 
viHons  of  Arti.lrs  ->:]:]  to  '^720  of  these  Kevised  Statutes.  43-44  Viet, 
c.  12.  <^.  I -J';,  !ind  K.  S.  {).  1517. 


It.— IN     WIIOSK     .VAMK     DROUOHT. 

••  1 :.;.:,.  IV.sefutions  for  the  recovery  of  royalties  due  to  the 
Crown,  fnr  -.urns  <]ue  fr>r  the  i)urchase  of  mining  concessions  or  mining 
rights,  anrl  for  mininrf  or  exploration  licenses,  are  1)rought  in  the 
name  of  the  (ounni^sioner  of  frown  Lands,  before  any  court  of  com- 
p«"tint  civil  jurisdiction,  and  other  prosecutions  for  contraventions  of 
t^n.  law  are  brought  in  the  name  of  a  complainant  or  by  the  collector 
"'  prr.v.ncial  revenue  for  the  district  in  which  such  offence  was  com- 
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mitted.    43-44  Vict.  c.  12,  s.  137;  47  Vict.  c.  22,  s.  23,  and  R.  S.  Q. 

1548. 

III. — inspector's  court  and  jurisdiction. 

"  1556.  Prosecutions  for  the  recovery  of  fines  imposed  by  this  sec- 
tion, or  by  the  regulations  made  in  virtue  thereof,  for  the  recovery  of 
fees  exigible  thereunder,  other  than  those  mentioned  in  the  preceding 
article,  and  for  all  contraventions  of  the  provisions  thereof,  are 
brought  before  the  inspector  of  each  mining  division,  having  juris- 
diction.   43-44  Vict.  c.  12,  s.  128,  and  R.  S.  Q.  1549. 

"  1557.  The  inspector  of  each  mining  division  is,  ex  officio,  a 
justice  of  the  peace  for  the  district  which  may  comprise  or  include,  m 
whole  or  in  part,  the  mining  division,  for  which  he  has  been  appointed, 
or  in  which  district  or  portions  thereof  there  may  be  one  or  more 
mining  divisions,  in  which  he  is  bound  to  perform  his  duties.  43-44 
Vict.  c.  12,  s.  129,  and  R.  S.  Q.  1550. 

"  1558.  It  shall  not  be  necessary  that  the  inspector  have  any  pro- 
perty qualification,  to  allow  of  his  lawfully  acting  as  a  justice  of  the 
peace.    43-44  Vict.  c.  12,  s.  130,  and  R.  S.  Q.  1551. 

"  1559.  As  a  justice  of  the  peace,  the  inspector  (except  in  suits 
relating  to  rights  or  titles  to  immovable  property,  in  which  he  must 
decline  to  act,  if  such  cases  occur),  possesses  the  jurisdiction,  author- 
ity, rights  and  privileges  which  may  be  conferred,  by  the  laws  then  in 
force,  upon  any  police  magistrate,  district  magistrate,  judge  of  the 
sessions  of  the  peace,  justice  of  the  peace,  sheriif  or  recorder  through- 
out the  whole  extent  of  the  territory,  for  which  he  has  been  appointed. 

2.  He  decides,  in  a  summary  manner,  all  contestations  respect- 
ing the  dimensions  or  boundaries  of  mining  lands  under  mining  li- 
cense, the  use  of  water-courses  and  the  access  thereto.  • 

His  decision  is  final  and  without  appeal,  in  all  things  within  his 
jurisdiction. 

3.  He  takes  cognizance  of  and  finally  determines  all  suits  of  a 
purely  personal  nature,  and  those  affecting  movables,  between  per- 
sons or  companies  engaged  in  mining,  or  their  agents,  or  other  per- 
sons or  companies;  and  vice  versa;  providing  the  amount  in  dispute 
does  not  exceed  twenty-five  dollars. 

The  proceedings  are  summary.  43-44  Vict.  c.  12,  ss.  131  and  132; 
47  Vict.  c.  22,  s.  24,  and  R.  S.  Q.  1553  and  1554. 
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••  loiIO.  For  till'  exit  ution  of  jiidgnionts  under  this  law,  the  pro- 
ccidinj;s  are  the  same  a.s  tlios^e  in  the  Circuit  Court.  4T  Vict.  c.  22,  s. 
21,  and  I  J.  S.  g.  15:. 4. 

*•  1. *)(;!.  Tlie  insjieetor  may: 

1.  I?y  writ  of  summons,  cause  defendants  to  appear  before  him, 

2.  Sunnnon  any  person  who  is  pointed  out  to  him  as  an  important 
witness  iu  a  case; 

.\.  Condemn  a  witness  to  the  i)enalties  mentioned  in  Article  1541, 
whenever  he  refuses  to  appear,  when  lawfully  summoned,  or  to  take 
the  oath  aind  to  answer; 

■1.  Hee«*ive  and  cause  to  he  taken  in  writing,  upon  the  application 
if  ihi'  i)laintifT  or  of  the  defendant  in  his  discretion,  the  depositions 
cf  the  witnessis  then  present,  and  adjourn  the  case  to  a  future  day, 
wiii  h  ii«'  shall  tlien  fix  for  such  purpose; 

.').  Determine  such  complaint,  in  the  presence  or  absence  of  the 
drfrndjint,  in  a  summary  numner,  upon  the  evidence  given  under 
oath  by  one  or  more  witnesses,  sworn  ])efore  him,  and  levy  such  sum 
i\>  hv  may  adjudge  to  be  due  by  such  person  or  company  to  such  la- 
borers or  servants,  togctlier  witli  such  costs  as  he  may  deem  proper, 
by  a  warrant  of  distress  and  sale  of  the  defendant's  goods  and  chattels; 

n.  Convict,  within  his  division,  upon  view,  any  person  for  any 
contravention,  punishable  under  the  provisions  of  this  law  or  the 
regulations  nuide  in  virtue  thereof.  43-44  Vict.  c.  12,  ss.  134,  135,  136, 
]:;r.  i:5S,  \:v.)  nnd  1  !0,  and  K.  S.  Q.  1555,  1556,  1557,  1558,  155!), 

1  •''';•»  and  i:.';i. 

IV. — CLnnKH    OF   INaPECTORS. 

•*  l.*'r,2.  The  clerks  of  inspectors  of  mining  divisions  shall  be 
npj  ointod  by  tlw  Cr>nHuissioner  of  Crown  I^nds  and  shall  be  entitled 
tf»  I  he  sam«'  f»(s  as  clerks  of  commissioners'  courts  or  clerks  of  justices 
of  th.'  pence,  us  the  case  may  be.  17  Vict.  c.  22,  s.  25,  and  R.  S.  Q. 
ir)r,2. 

V. — PnOCEDURE. 

"  1*63.  In  any  prosecution,  instituted  under  this  section,  it  is  not 
neres.«!ar)-.  in  the  declaration,  information,  complaint  or  summons,  to 
allejre  any  negative  fact  or  any  fact  which  it  is  the  duty  of  the  defen- 
dant to  prove.     13-M  Vict.  c.  12,  s.  143,  and  R.  S.  Q.  1565. 
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"  1564.  Any  declaration,  complaint  or  summons  may  be 
amended,  without  costs,  if  there  be  any  defect  in  the  form  thereof, 
and,  upon  such  amendment,  the  defendant  may  obtain  a  further  delay 
to  plead  and  adduce  evidence.  43-44  Vict.  c.  12,  s.  144,  and  K.  S.  Q. 
1566. 

"  1565.  It  is  not  necessary,  in  a  complaint,  to  state  the  exact  day 
on  which  the  offence  was  committed;  it  is  sufficient  that  the  day  and 
liour  be  approximately  stated.  43-44  Vict.  c.  12,  s.  145,  and  R.  S.  Q. 
1567. 

"  1566.  The  fees  to  which  bailiffs,  constables  and  clerks  of  inspec- 
tors of  mining  divisions  are  entitled  are  those  mentioned  in  Articles 
2585  to  2592,  which  fees  each  is  respectively  allowed  to  collect;  but, 
as  regards  the  fees  of  advocates  and  other  costs,  they  are  taxed  in  a 
reasonable  and  equitable  manner,  in  the  discretion  of  the  inspector. 
43-44  Vict.  c.  12,  s.  146;  49-50  Vict.  c.  34,  s.  1,  and  E.  S.  Q.  1568. 

"  1567.  Every  service,  under  this  law,  is  made  by  a  bailiff  of  the 
Superior  Court,  or  a  constable  appointed  for  the  mining  division  in 
which  the  suit  is  instituted,  by  leaving  a  copy,  certified  by  the  inspec- 
tor of  the  said  division,  with  the  defendant  personally,  or  with  a  rea- 
sonable person  of  his  family,  at  his  domicile  or  jDlace  of  business.  43- 
44  Vict.  c.  12,  s.  141,  and  R.  S.  Q.  1563. 

"  1568.  The  return  of  service  by  a  bailiff  is  made  under  his  oath 
of  office. 

That  made  by  a  constable  is  proved  by  a  certificate,  sworn  before 
a  justice  of  the  peace  or  the  inspector  of  the  mining  division.  43-44 
Vict.  c.  12,  s.  142,  and  R.  S.  Q.  1564. 

VI. — EXECUTION    OP    JUDGMENTS. 

"  1569.  In  default  of  immediate  payment  of  the  fine  and  costs, 
the  inspector  may  either  cause  the  defendant  to  be  imprisoned  at  once, 
or  cause  the  defendant's  goods  and  chattels  to  be  seized  and  sold  to  pay 
the  same;  and,  if  he  have  no  goods  and  chattels  or  not  sufficient  goods 
and  chattels,  cause  him  to  be  imprisoned  for  the  period  mentioned 
in  the  judgment. 

Nevertheless,  the  defendant  may,  at  any  time,  obtain  his  dis- 
charge by  paying  the  fine  and  costs.  43-44  Vict.  c.  12,  s.  147,  and 
R.  S.  Q.  1569. 

"  1570.  No  appeal  lies  from  any  conviction  by  or  judgment  of 
the  inspector,  in  conformity  with  the  provisions  of  this  law.  43-44 
Vict.  c.  12,  s.  150,  and  R.  S.  Q.  1572. 
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^  17. — Miscelhineous  rrovisions. 

1. — Ari'LICATlON   OK   1)L*E8,    FEES   AND   FINES. 

*•  15T1.  All  (lues,  foes  aiul  fines  collected  under  this  law,  as  well 
ji'  ilir  jTire  of  iiiiiuiii;  concessions,  unless  otherwise  provided,  form 
|»5irt  of  the  lonsolidaled  revenue  fund  of  this  Province.  43-44  Viot. 
I.  IV,  s.  i:.l,and  n.  S.  Q.  15T3. 

•*  l.'iT'J.  Any  i»roj)ortion  of  such  dues,  fees  and  fines  may,  from 
time  to  tinie,  he  apjilied,  hy  the  Lieutenant-Governor  in  Council,  to- 
wards iinH'tin^  the  expenses  incurred  in  carrying  out  this  law.  43-44 
Vj.  t.  e.  \'*,  s.  151,  and  H.  S.  Q.  1573. 

*'  157;5.  'J'he  fines  arc  applied  as  follows: 

1.  If  the  fine  and  costs  arc  wholly  recovered  in  the  name  of  a 
i*  mplaiiiant,  after  the  costs  are  ]>aid,  one-half  of  the  penalty  belongs 
tn  such  complainant,  and  the  l)alaHce  is  paid  to  the  Provincial  Trea- 
surer: 

V.  If  the  fine  and  costs  have  not  been  wholly  recovered,  then, 
aftrr  payment  of  the  costs,  the  balance  is  distributed  in  the  proportion 
indicated  in  the  preceding  j)aragraph.  43-44  Vict.  c.  12,  s.  152,  and 
U.  S.  ().  157!. 

The  aforesaid  distribution  is  made  by  the  inspector  of  the  min- 
ing' division  himself.    •i3-ll  Viet.  c.  12,  s.  143,  and  R.  S.  Q.  1575. 

II. — OEOLOOICAL    EXPLORATIONS. 

**  1575.  The  Commissioner  of  Crown  Lands  may,  from  time  to 
time,  jind  so  oft«'n  as  he  may  deem  advisable,  cause  geological  explora- 
tions f)r  other  searches  to  be  made,  in  order  to  ascertain  what  lands 
contain  ores  or  minerals  (.f  any  kind.  13-44  Vict.  e.  12,  s.  156,  and 
]{.  S.  (].   157S. 

15T«;.  I!«'  may.  at  the  same  time,  cause  to  be  surveyed,  and 
boundaries  and  limits  s«'t  to  miniiifr  concessions,  in  localities  which  are 
fmt  yet  snbdivitled.  nnd.  in  his  discretion,  cause  each  lot  to  be  marked 
out  in  ncr. .rdance  with  the  meaning  of  this  law.  43-44  Vict.  c.  12,  8. 
15r,.  and  U.  S.  {^  157S. 

in-     HAI.F,   OF    IANT>H,    AND    RESERVES    OF    MINING    LANDS. 

"  1577.  Lands  8f»ld  by  the  Crown  for  the  working  of  mines  in 
^'f^n.  ral  .«hali  be  s«»ld  in  confr)rmity  with  the  provisions  of  this  law. 
4".-n  Vi.t.c.  12,  s.  151.  and  K.  8.  Q.  1570. 
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"  1578.  The  Commissioner  may,  when  he  sees  fit,  reserve  and 
withhold  from  sale,  for  colonization  purposes,  lands  in  which  the  ex- 
istence of  mines,  which  may  be  worked,  has  been  established,  with  the 
object  of  selling  them,  at  a  suitable  time,  as  mining  concessions.  43- 
44  Vict.  c.  12,  s.  157,  and  K.  S.  Q.  1579.  j 

IV. — VALUATION    OP    TAXABLE    MINING    LANDS. 

"  1579.  In  making  the  valuation  of  taxable  mining  lands  in  a 
municipality,  in  which  there  exists  an  immovable  property,  containing 
a  mine  which  is  being  worked,  the  valuators  shall,  up  to  the  21th 
July,  1900,  value  such  immovable,  without  taking  into  consideration 
the  increased  value  arising  from  the  existence  of  such  mine,  and  mine- 
rals, ores,  pits,  shafts,  excavations,  tunnels,  mills,  machines  and  other 
buildings,  structures  and  dependencies  used  or  to  be  used  exclusively 
for  the  working  of  such  mine.  43-44  Vict.  c.  12,  s.  122,  and  R.  S.  Q. 
1544. 

Stevenson  v.  Wallingford,  R.  J.  Q.  6  C.  S.  183;  see  note  on  1424. 

V. — REGULATIONS    BY   THE    LIEUTENANT-GOVERNOR. 

"  1580.  The  Lieutenant-Governor  in  Council  may,  from  time  to 
time,  make  any  regulations  which  he  may  deem  necessary  or  ex- 
pedient: 

1.  For  diminishing  or  increasing  the  size  of  lands  for  which 
mining  licenses  are  granted  under  this  law,  or  for  altering  the  sEape 
thereof; 

2.  For  altering  the  price,  terms  and  conditions  of  mining  licenses, 
and  for  increasing  the  price  of  mining  concessions; 

3.  For  reserving  land  found  to  be  rich  in  mines  and  minerals, 
or  for  withdrawing  them  temporarily  from  sale; 

4.  For  classifying,  in  one  of  the  two  categories  of  paragraph  11 
of  Article  1421,  such  ores  and  minerals  which  are  not  therein  specially 
named,  or  for  changing  the  category  of  those  already  therein  named; 

5.  For  the  opening,  construction,  maintenance  and  use  of  the 
shafts,  conducts,  sluices,  through  or  upon  claims  or  mining  conces- 
sions, or  on  lands  under  mining  license,  to  facilitate  the  carriage  and 
passage  of  water  for  mining  purposes; 

6.  For  erecting  into  mining  divisions  any  part  of  the  Province 
which  he  may  deem  proper,  for  enlarging  or  diminishing,  from  time 
to  time,  such  divisions,  or  for  abolishing  them  at  any  time  he  may 
consider  necessary; 
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7.  l-'or  estaMisliing  aiul  inaintaiiiing  roads  througli  mining  divi- 
sions an«l  gontnilly  for  the  hotter  carrying  out  of  the  provisions  of  the 
]»ri'!i<;ut  law. 

All  t*iu  h  regulations,  after  heing  puljlished  in  the  Quebec  Ofllcial 
t;azette.  -.hall  have  fr.rce  of  law.  l.'J-l  I  Vict.  c.  12,  s.  124;  -4^-50  Vict. 
t.  30,  s.  l,an«l  K.  S.  Q.  miG. 

§   IS. — Final  Provisiuns. 

"  l."»sl.  The  Commissioner  shall  suhmit,  with  his  annual  return 
to  tin-  lA-gislature.  a  statement  resjieeting  mines  in  this  Province.  43- 
41  Viit.  c.  12,  s.  l.')!),  and  K.  8.  Q.  1581. 

*•  l.')S2.  The  forms  1,  2,  3,  4,  5,  (J  and  7  of  the  present  law%  ornny 
otlier  forujs  to  the  same  elTeet,  may  be  employed  whenever  deemed 
necessary."    43-11  Viet.  e.   12,  s.  1G3,  and  K.  S.  Q.  1582. 

2.  The  Aets  51  Victoria,  chapters  15  and  Ifi,  are  hereby  repealed. 

3.  The  jtresent  Act  shall  not  afTect  any  promises  of  sale  of  min- 
ing concessions  which  may  have  been  made,  under  the  provisions  of 
the  Act  5}  \'i(toria,  chaj)ter  15,  for  a  greater  extent  than  that  au- 
tliorize<l  by  the  present  law,  nor  shall  it  alTect  any  acquired  rights. 

4.  The  j»resent  Act  shall  come  into  force  on  the  day  of  its  sanc- 
tion. 


CHAPTEK     XYL 


New  Brunswick. 


'•'  The  General  Mining  Act/'  as  amended  in  1892,  1893  and  189(). 

An  Act  Eelating  to  Mines  and  Minerals. 

Passed  16th  April,  1801. 
Be  it  enacted  by  the  Lieutenant-Governor,  Legislative  Council, 
and  Assembly,  as  follows: — 

1.  This  Act  may  be  cited  as  "The  General  Mining  Act."  * 
^  This  Act  has  been  amended  as  follows  : 

(1)  By  55  Vict.  (1892)  Chap.X.  (passed  7th  April,  1892). 
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U.  WluTt'  the  following  words  oitur  in  tliis  Act,  and  in  Orders 
in  Council  or  Herniations  nnder  tlu»  Act,  they  shall  be  construed 
in  the  manner  hereinafter  mentioned,  unless  a  contrary  intention 
ai»j»ears. 

(I)  '{'he  word  "mine"  shall  mean  any  locality  in  which  any 
vein,  stratum  or  natural  bed  of  coal  or  metalliferous  or  mineral  bear- 
ing ore  or  ro(  k  or  s;ilt  bed  or  rock  or  saltsprings,  exist  or  may  be 
worke<l. 

(v*)  'J'lie  verb  **  to  mine''  and  ])artici|)le  "mining"  shall  mean 
and  include  any  mode  or  method  of  working  whatsoever,  whereby 
the  soil  or  earth,  or  any  rock,  stone  or  quartz  may  be  disturbed,  re- 
moved, carted,  carried,  washed,  sifted,  smelted,  refined,  crushed  or 
otherwise  dealt  with  for  the  })urpose  of  obtaining  any  mineral,  metal 
or  nu-tals,  therefrom,  and  shall  also  mean  and  include  any  method 
of  obtiiininL',  removing  and  manufacturing  salt,  by  obtaining  the 
>al!  lirinr,  and  evaporating  the  same.^ 

'  InHrrted  by  56  Vict.  (1893)  c.  10,  which  repealed  ss.  1  and  2  of  the 
principal  Act. 

(.'»)  "Mining  Division''   shall   mean  and   include  any  tract  of 
country  declared  to  be  a  mining  division  within  this  Act; 

(4)  '•  (Jold-bearing  cpiartz  "  shall  be  held  to  mean  all  aurifer- 
ous rock  in  silu; 

(5)  **  Alluvial  Mine"  shall  be  held  to  mean  gold-bearing  earth 

or  rock  clsewluTc  than  in  fiihi; 

(<;)  '•  Partv  Wall"  shall  mean  a  bank  of  earth  or  rock  left  be- 
tween two  excavations; 

I*)  *•  L<'->rc  "  >]\i\\\  include  and  mean  sub-lessee,  or  any  pcr- 
><'n  deriving  tith'  to  a  mine  through  a  lessee  of  the 
( 'iMwn: 

(s)  *•  LimiM-d  Mills"  shall  signify  mills  and  machinery 
luvnsr.l: 

(!>)  *•  Mill  Owners"  a  person  or  persons  to  whom  such  licenses 
shall  be  granted; 

(KO  "Licensee"  i>  held  to  mean  any  person  holding  a  license 
under  this  .\ct; 

(11)  "  Prospcofiiig  license"  shall  signify  license  to  search  for 
mines  of  gold,  or  gold  and  silver; 
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(12)  "  Licensed  to  search  "  shall  mean  a  license  to  prospect  or 
search  for  mines  other  than  gold,  or  gold  and  silver. 

3.  Aliens  as  well  as  British  subjects  may  enjoy  the  benefit  of 
this  Act  by  complying  with  its  provisions  and  submitting  thereto. 

4.  It  is  hereby  declared  to  be  the  law  that  in  all  grants  in  which 
mines  and  minerals  have  been  excepted  and  reserved  to  the  Crown, 
such  mining  rights  are  property  separate  from  the  soil  covering  such 
mines  and  minerals,  and  constitute  a  property  under  the  soil  which 
is  public  property  independent  from  that  of  the  soil  which  is 
above  it. 

In  McMahon  v.  Berton,  (1851)  2  Allen,  321,  the  Supreme  Court  of  N. 
B.  in  a  judgment  of  Carter,  C.J.,  for  the  Court,  decided 

Page  353,  "  We  entertain  no  doubt  that  the  King  being  in  1786  seized 
of  the  land  with  all  the  mines,  metals  and  minerals  therein,  might  lawfully- 
reserve  to  himself  and  his  successors,  and  except  out  of  the  grant  of  the 
soil,  any  base  mines,  metals  and  minerals,  as  well  as  the  royal  metals, 
gold  and  silver;  and  we  think  that  coal  mines  were  excepted  out  of  the 
grant  in  question  (a  tract  of  land  with  the  appurtenances  .and  heredita- 
ments thereto  belonging,  and  mines  and  minerals:  saving  and  reserving 
all  mines  of  gold,  silver,  copper,  lead  and  co,als),  and  remained  the  pro- 
perty of  the  Sovereign." 

Page  357,  "  It  appears  to  us  therefore  that  where  the  Crown  or  a  sub- 
ject being  originally  seized  of  land  and  the  minerals  beneath,  grants  the 
land,  reserving  the  minerals,  but  without  any  express  reservation  of  a 
right  to  enter  on  the  land  and  dig  mines  and  carry  away  the  minerals, 
such  reservation  will  not  as  a  legal  incident  thereto  give  any  right  to  do 
anything  on  the  land  previously  granted,  which  will  injure  or  destroy 
the  surface  of  the  land;  that  even  if  a  bare  right  of  entry  could  be  held 
as  an  incident  and  necessary  easement,  no  right  to  turn  up  or  destroy 
any  part  of  the  surface  by  digging  or  otherwise  could  be  so  incident,  with- 
out the  consent  of  the  owner  of  the  land,  or  making  him  reasonable  com- 
pensation for  the  loss  and  injury  sustained  by  him  thereby." 

The  Imperial  Statute,  21  Jac.  I.  c.  14,  is  in  force  in  New  Brunswick, 
consequently  a  grant  of  land,  of  which  the  Crown  has  been  out  of 
possession  for  20  years  prior  to  the  issue  of  the  patent,  is  invalid,  unless 
the  title  of  the  Crown  is  first  established  by  information  of  intrusion: 
Murray  v.  Duff,  (1895)  33  N.  B.  R.  351. 

5.  All  veins  or  deposits  of  coal,  on  granted  lands,  known  as 
surface  veins,  and  not  exceeding  two  feet  in  depth,^  are  excepted 
from  the  operations  of  this  Act.  They  may  be  mined  and  worked, 
and  said  coal  removed,  shipped  and  disposed  of  without  the  payment 
of  any  royalty  whatever. 

^  By  56  Vict.  c.  10,  s.  2,  the  word  "  thickness  "  was  struck  out,  and  the 
word  "  depth  "  inserted  instead. 
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6.  The  udminisinition  of  this  Act  shall  devolve  upon  and  be 
attached  to  the  Deiwirtnieiit  of  Crown  I^nds,  and  tlie  Surveyor-Gen- 
tral  shall  he  charged  with  the  duty  of  carrying  out  and  enforcing  the 
provisions  hereof. 

Bit.  If  the  IJeutenant-Ciovernor  in  Council  shall  deem  it  ex- 
jK'dient,  an«l  in  the  interest  of  mineral  development,  and  as  tending 
to  encounip'  the  prospecting  for  minerals  within  the  Province,  he 
may  authorize  the  Surveyor-tieneral  to  purchase  any  suitable,  proper, 
moilern,  imj)roved  machinery  and  appliances  for  exploration  and 
boring  purposes,  and  to  expend  a  sum  not  exceeding  four  thousand 
d«)llars  in  procuring  such  appliances  and  machinery,  the  same  to  be 
paid  for  by  warrant  from  the  Keceiver-General  in  the  usual  manner. 
Such  nuuhinery,  when  })rocured,  shall  be  placed  under  the  care, 
nuina«:ement  and  direction  of  a  suitable  person,  experienced  in  the 
use  of  such  machinery  and  the  prosecuting  of  works  in  exploring 
for  minerals,  and  may  be  allowed  to  be  used  by  any  persons,  by  ar- 
rangement with  the  Surveyor-Cieneral,  upon  his  being  reasonably 
satisfied  that  the  locality  in  which  the  work  of  exploration  and  boring 
is  proposed  to  be  carried  on,  gives  probable  evidence  of  the  existence 
of  minerals  therein,  such  arrangement  for  the  use  of  the  said  ma- 
chinery being  u|)on  such  terms,  and  governed  by  such  conditions  as 
the  JJeutenant-CJovernor  may  by  Order  in  Council  prescribe;  any 
costs,  charges  and  exj)enses  of  carrying  out  the  arrangement  herein 
mentioned  on  the  jiart  of  the  Surveyor-General,  to  be  a  charge  against 
the  revenue  of  the  Province,  and  to  be  paid  by  warrant  in  the  usual 
manner.* 

'  69  Vict.  (1896)  c.  27,  8.  1  (passed  20th  March,  1896). 

7.  Neither  the  Snrveyor-CJeneral,  Deputy  Surveyor-General,  nor 
any  oHicer  appointed  under  the  authority  of  this  Act,  shall  be  directly 
or  in«liri(tly  interested  in  any  mine  or  mining  operations,  or  in  the 
[•roceeds  or  profits  thereof,  nor  shall  any  of  them  act  as  agent  or 
ftttornoy  «)f  any  person  interested  therein,  under  a  penalty  of  one 
thou^ancl  dollars  for  each  ofTenco,  to  be  recovered  in  the  Supreme 
Court. 

OK  (JOLI)  AM)  (;()LT)  AND  SILVER  MIXES. 

H.  The  (tovernor  in  Council  on  being  satisfied  of  the  discovery 
r»f  gold,  or  gold  and  silver,  in  any  locality,  may  by  proclamation  in 
♦  he  Hoyal  (iazotte.  declare  such  locality  to  be  a  gold  district,  and 
n-sjgn  limits  and  bf»nndaries  to  such  district,  and  from  time  to  time 
enlarge,  contract  or  otherwise  alter  such  limits. 
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O.  Quartz  mines  shall,  so  far  as  local  peculiarities  or  other  cir- 
cumstances may  permit,  be  laid  off  in  rectangular  areas  of  one  hun- 
dred and  fifty  feet  magnetic  east  and  west,  and  two  hundred  and  fifty 
feet  north  and  south.  These  areas  shall  be  known  and  described  as 
"  class  number  one." 

10.  Areas  shall  be  laid  out  as  far  as  possible  uniformly  and  in 
quadrilateral  and  rectangular  shapes.  Measurements  of  areas  shall 
be  horizontal,  and  each  area  shall  be  bounded  by  land  vertical  with 
the  horizon. 

11.  Alluvial  mines  shall  be  laid  out  as  far  as  local  peculiarities 
will  allow,  as  directed  in  the  case  of  quartz  mines.  The  course  of  the 
respective  boundary  lines  of  such  mines  to  be  decided  by  the  Sur- 
veyor-General or  officer  appointed  by  him,  and  advance  payment 
or  rents  and  royalties  shall  be  the  same  as  those  of  quartz  mines. 

12.  There  shall  be  kept  at  the  Department  of  Crown  Lands  a 
book  of  record  for  proclaimed  gold  districts  and  for  unproclaimed 
districts  or  places  in  which  applications  for  leases  of  areas  are  made, 
and  another  for  prospecting  licenses,  wherein  shall  be  entered  all 
applications  for  areas,  with  the  precise  times  of  their  being  made, 
showing  the  descriptions  of  the  areas  applied  for,  the  amounts  paid 
and  the  names  of  the  applicants  in  full,  the  names  of  the  licensed 
mill  owners,  and  the  amounts  of  royalty  received  from  them,  and  from 
others.  Such  book  of  record  shall  be  open  at  all  reasonable  times  to 
the  inspection  of  all  persons  desiring  to  see  the  same. 

13.  The  Surveyor-General  shall  cause  to  be  prepared,  and  shall 
keep  in  his  Department,  plans  of  all  gold  districts  with  the  areas  en- 
tered thereon,  and  on  which  all  areas  applied  for  shall  be  distinctly 
designated  by  numbers. 

14.  All  applications  for  leases  of  areas  shall  be  made  to  the 
Surveyor-General,  but  no  application  shall  be  received  for  areas 
already  applied  for,  or  under  license  or  lease. 

15.  Every  application  shall  be  in  writing,  defining  the  area  or 
areas  applied  for,  and  shall  be  accompanied  by  a  payment  of  two 
dollars  for  each  and  every  of  such  areas,  which  shall  be  considered  to 
be  the  annual  payment  in  advance  for  the  first  year  that  the  lease  is 
outstanding,  and  the  Surveyor-General  receiving  such  application 
shall  endorse  thereon  the  precise  time  of  such  receipt. 

(1)  Whenever  any  area  shall  have  been  leased  as  herein  provided, 
the  owner  thereof  shall,  on  or  before  the  expiration  of  the 
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first  year  that  the  lease  is  outstanding,  pay  in  advance  to 
tlu'  Survi'vur-tienenil  tlie  sum  of  fifty  cents  for  each  and 
every  sui  li  area  or  jM»rti(>n  thereof  contained  in  his  lease, 
and  shall  thereafter  coniinue  to  make  the  same  payments 
annually  in  advance,  and  in  the  same  manner  for  the  rc- 
nuiining  yoars  for  which  the  lease  shall  continue.  Upon 
failuH'  in  the  payment  of  such  sum  in  advance,  the  lease 
will  hcconie,  and  is  herchy  declared  to  be  forfeited  at  the 
expiration  of  the  then  current  twelve  months  in  which  de- 
fault was  made,  the  first  payment  in  advance  being  con- 
siilered  the  annual  i)ayment  for  the  first  twelve  months; 
and  applicati<ms  for  licenses  or  leases  in  respect  of  the  areas 
hereby  declared  forfeited,  may  be  made  at  the  ofHce  of  the 
Department  on  the  day  after  such  twelve  months  shall 
e.\j>ire. 

lO.  Kvery  lease  granted  under  this  Act  shall  be  executed  on  the 
part  of  tile  Crown  by  the  Surveyor-General  under  his  hand  and  seal, 
and  on  the  jtart  of  the  lessee  under  his  hand  and  seal  or  that  of  his 
duly  authorized  attorney  or  agent,  and  when  such  lease  is  executed  by 
bu«  h  attoriu'y  (►r  agent,  the  instrument  conferring  such  power  shall 
be  filed  in  the  otlice  of  the  Department  before  such  execution 
takes  place,  and  such  lease  sliall  ])e  in  the  form  in  the  Sche- 
dule (A)  hereto  annexed,  and  such  lessee,  his  executors,  adminis- 
trators »»r  assigns,  where  such  lease  is  granted  on  private  lands,  shall, 
bfr«)re  making  entry  on  such  lands,  obtain  from  the  owner  thereof 
p»'i mission  to  enter,  either  by  agreement  with  such  owner  or  other- 
wise in  accordniue  with  the  provisions  of  this  Act. 

17.  When  tlie  li«.l<ler  of  a  lease  of  areas  on  private  lands  cannot 
make  an  ai^reenient  with  the  owner  thereof,  and  with  the  tenant, 
where  a  tenant  is  occupying,  for  leave  to  enter  and  for  easements 
and  for  any  damage  which  may  be  done  such  lands,  and  for  other 
purjioM's  mentioned  in  the  IDth  section  of  this  Act,  it  shall  be  lawfid 
for  su«  h  holder  to  give  notice  to  the  owner  and  tenant  to  appoint 
an  arbitrator  to  act  with  another  arbitrator  named  by  the  lessee  of 
anas  in  order  to  awar<l  the  amount  of  damages  to  which  the  owner 
ancj  tenant  -ball  be  entitled  by  reason  of  the  opening  and  working 
of  a  mine  m  t^xnU  lands,  and  the  doing  of  the  acts  or  things  author- 
ized and  ronteinjilaterl  by  this  Act,  and  if  any  lessee  shall  enter  and 
work  upon  land  leased  liefore  he  may  have  agreed  with  the  owner 
and  tenant  ••f  the  land,  or  have  i)roceeded  to  have  his  damages  aj)- 
}  raised  in  aec*>rdanec  with  this  Act,  the  owner  and  tenant  may  com- 
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l)lain  to  a  Judge  in  the  Supreme  Court,  who  shall,  in  a  summary  way, 
investigate  the  complaint,  and  if  the  same  is  substantiated,  shall  de- 
clare the  lease  forfeited. 

18.  The  notice  mentioned  in  the  last  preceding  section  shall, 
when  practicable,  be  personally  served  on  such  owner,  or  his  agent 
and  tenant,  of  such  lands  (if  any),  but  if  after  reasonable  efforts 
have  been  made  to  effect  such  personal  service,  such  service  cannot 
be  effected,  then  such  notice  may  be  served  by  leaving  it  at  the  last 
known  place  of  abode  of  the  owner,  or  his  agent  and  tenant.  If  the 
owner  resides  in  the  county  in  which  the  land  is  situate,  such  notice 
shall  be  served  ten  days  before  the  expiration  of  the  time  limited 
therein,  if  out  of  the  county  and  within  the  Province,  twenty  days, 
and  if  out  of  the  Province,  thirty  days  before  such  expiration.  If 
the  owner  and  tenant  both  refuse,  omit  or  decline  to  appoint  an  arbi- 
trator, or  when  for  any  other  reason  no  arbitrator  is  appointed  by 
the  owner  or  tenant  in  the  time  limited  therefor  in  the  notice,  the 
warden  of  the  municipality  wherein  the  lands  lie  shall,  on  being 
satisfied  by  affidavit  that  such  notice  has  come  to  the  knowledge  of 
such  owner,  agent  or  tenant,  or  that  such  owner  or  agent  or  tenant 
wilfully  evades  service  of  such  notice,  or  cannot  be  found,  and  that 
reasonable  efforts  have  been  made  to  effect  such  service,  and  that 
notice  was  left  at  the  last  known  place  of  abode  of  such  owner  or 
agent  or  tenant,  appoint  an  arbitrator  on  his  behalf.  One  arbitra- 
tor only  shall  be  appointed  by  the  owner  and  tenant,  and  if  they  do 
not  agree  in  the  choice  of  an  arbitrator,  the  one  chosen  by  the  owner 
shall  be  entitled  to  act. 

lO.  All  arbitrators  appointed  under  the  authority  of  this  Act 
shall  be  sworn  before  a  justice  of  the  peace  to  the  faithful  discharge 
of  the  duties  assigned  them,  and  they  shall  forthwith  proceed  to 
estimate  the  reasonable  damages  which  the  owners  and  tenants  of 
such  lands,  according  to  their  several  interests  therein,  shall  respec- 
tively sustain  by  reason  of  the  opening  of  necessary  shafts  and  other 
excavations,  the  construction  of  roads  and  drains,  the  erection  of 
necessary  works  and  buildings  thereon,  and  of  the  occupation  of  so 
much  thereof  (how  much  to  be  determined  by  an  officer  appointed 
by  the  Surveyor-General  in  the  event  of  any  dispute  arising  in  respect 
thereof)  as  the  lessee  may  require  for  all  purposes  connected  with  the 
opening  and  working  of  the  mine  to  the  most  advantage  thereof,  in- 
cluding therein  all  such  spaces  as  may  be  necessary  from  time  to 
time  for  dumping  ground  or  grounds  for  depositing  the  mineral 
mined  as  well  as  the  refuse,  rubbish,  waste  and  other  material  mined 
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or  extavatt'tl  Uy  such  \v»»Qe.  In  estinmtin^  such  damages  the  arbitra- 
tois  shall  tli'iiTiiiiiu'  tlie  value  of  tiie  land  irrespective  of  any  en- 
hantfirent  thereof  from  the  existence  of  minerals  therein.  In  case 
^U(  h  arhitnitors  cannot  agree,  they  nmy  select  a  third  arbitrator,  and 
when  the  two  arbitrators  cannot  agree  upon  a  third  arbitrator,  the 
uiirdtu  of  the  luuniciimliiy  in  which  the  lands  lie  shall  select  such 
third  arl)itratnr.  The  award  of  any  two  arbitrators  made  in  writing 
^ilail  lie  final. 

20.  W  lii'ii  the  owner  of  such  lands  shall  be  unknown  or  uncer- 
tain, tlie  lessee  siiall,  by  advertisement  published  in  the  Royal 
<.'azette  and  in  a  newspaper  (if  any)  published  in  the  county  where 
the  lan<is  lie,  for  at  least  thirty  days,  and  in  which  advertisement  the 
hnuls  shall  be  ])articularly  described,  call  upon  all  persons  having 
a  right  to  such  damages  to  appear  before  the  warden  of  the  munici- 
lality  in  which  such  lands  lie,  on  or  before  a  certain  day  therein 
naineil,  to  be  not  less  than  tliirty  days  after  the  publication  of  such 
advcrti>cnient,  to  appoint  an  arbitrator,  and  if  an  arbitrator  is  not 
so  app'iinicd  on  or  before  such  day,  the  warden  and  lessee  shall  each 
ai  point  an  arbitrator,  and  all  further  proceedings  shall  be  in  accord- 
ant with  the  provisions  of  this  Act,  and  the  warden  shall  receive 
a!l  nu)neys  awarded  in  such  case,  and  pay  the  same  over  to  the  trea- 
surer of  the  municipality,  and  when  the  right  to  ownership  of  the 
land  shall  be  in  dispute  the  payment  for  damages  awarded  shall  in 
like  manner  1  e  made  by  them  to  the  warden,  who  shall  pay  the  same 
tn  the  tieasurer  of  the  municipality. 

21.  Payment  of  such  damages  by  the  party  liable  therefor  to  the 
person  designated  by  the  award  as  entitled  thereto,  or  if  the  award 
shall  n«it  designate  tlie  persons  entitled,  to  such  persons  as  in  the 
ab-en(e  of  any  disi)ute,  shall  be  ostensibly  entitled  thereto,  shall  ex- 
f-nerate  the  party  making  payment,  but  any  person  subsequently 
(laimim:  to  have  been  entitled  to  the  damages  so  paid,  may  prosecute 
his  claim  by  action  for  money  had  and  received  against  persons  to 
vhoin  pa\ni«nt  shall  have  been  made.  In  case  the  award  shall  not 
desijinate  to  whom  the  money  is  to  be  paid,  or  in  case  the  party 
•Ic'ignated  shall  de(  line  to  receive  it,  the  party  liable  to  the  payment 
of  the  amount  so  ordered  may  exonerate  himself  from  all  further 
1  ability  by  i>ayinir  the  money  so  ordered  to  the  Clerk  of  the  Pleas  of 
the  Supreme  Court.  The  Clerk  of  the  IMeas,  upon  receipt  thereof, 
'hall  dej'OHt  the  same,  less  a  commission  of  two  and  a  half  per  cent, 
thereon,  at  interest  in  the  Government  Savings  Bank  or  in  a  chartered 
bank.  Such  (  lerk  of  the  Pleas  shall  not  be  entitled,  under  any  cir- 
riim-tan(es.  to  make  any  charge  beyond  the  said  commission. 
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22.  In  case  of  dispute  or  unknown  title,  a  Judge  of  the  Supreme 
Court,  on  application  of  claimant,  may  order  the  damages  paid  to 
the  treasurer  of  the  municipality  or  Clerk  of  the  Pleas  to  be  paid  to 
the  persons  -svho  shall  (establish  their  right  thereto  to  the  satisfac- 
tion of  such  Judge,  but  no  order  shall  be  made  until  sufficient  notice 
lias  been  given  in  the  judgment  of  the  Judge  to  protect  the  rights 
of  all  persons  who  may  be,  or  who  may  claim  to  be  interested. 

2ii.  The  lessee  or  licensee  shall  not  be  implicated,  nor  shall  he 
03  made  a  party  in  any  contestation  between  the  parties,  respecting 
such  right  to  such  damages. 

24.  In  no  case  in  which  the  award  shall  find  the  amount  of 
damages  with  sufficient  certainty,  shall  such  award  be  set  aside  be- 
cause persons  entitled  to  damages  are  not  designated  by  name  or 
otherwise  sufficiently  designated,  or  by  reason  of  error  or  irregularity 
as  to  the  persons  entitled,  or  on  account  of  any  matter  of  form,  but 
the  Supreme  Court,  or  any  Judge  thereof,  may  rectify  any  error  or 
informality,  and  may  adopt  such  proceedings  as  may  be  deemed  ad- 
visable for  determining  to  whom  the  damages  may  be  paid,  or  for 
otherwise  carrying  into  effect  the  provisions  and  intent  of  this  Act. 

25.  The  payment  of  all  damages  awarded  in  accordance  with  the 
preceding  sections  shall  be  made  by  the  lessee  or  licensee  before 
entry  on  the  lands  included  in  his  lease  or  license,  in  the  manner 
hereinbefore  provided. 

26.  All  persons  obtaining  licenses  and  leases  under  this  Act,  and 
those  deriving  title  under  them,  shall  be  answerable  for  all  damages 
that  may  ensue  from  the  falling  in  of  lands,  or  for  other  injury  which 
may  have  been  sustained  by  the  owners,  or  tenants  of  such  lands 
for  which  damages  have  not  been  awarded,  by  reason  of  the  work 
of  the  parties  obtaining  licenses  or  leases  or  those  under  them,  or 
deriving  title  from  or  through  them.  Where  an  agreement  cannot 
be  made  with  the  owner  and  tenant  (if  any)  of  the  lands  for  any  such 
subsequent  damages,  the  holder  of  the  lease  may  proceed  to  have  them 
referred  to  arbitration  in  the  manner  hereinbefore  provided  for,  and 
relating  to  the  assessment  of  damages  before  entry. 

27.  All  leases  shall  be  for  the  term  of  twenty  years,  but  the 
holder  of  any  such  lease  may  at  any  time  surrender  the  same  by 
notice  in  writing,  signed  by  him,  and  filed,  together  with  his  counter- 
part of  the  lease,  in  the  office  of  the  Surveyor-General.  In  case  the 
counterpart  of  the  lease  has  been  lost  or  cannot  be  obtained,  an  affi- 
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ilavii  to  that  tfTcrt  imulo  l.y  the  lessee  sliall  l»e  received  in  place  of 
Muli  (ounteri'nrt.  Imt  nothing'  herein  contained  shall  be  eonstrned 
to  diM  harp'  him  from  lial)i!ity  in  respect  of  any  covenants  in  the 
lease  or  in  nspet  t  of  any  act.  matter  or  thing  for  which  at  the  time 
of  sueh  surnnder  lie  was  lial»le  nmler  the  terms  of  such  lease. 

U.H.  Siiili  hasrs  may  ))e  forfeitei]  on  failure  to  pay  the  stipulated 
lovaltu's  otlur  than  tliose  arising  from  gold  or  gold  and  silver-bear- 
ing material,  crushed  or  otlierwise  treated  at  the  licensed  mill,  or  to 
k«'ei»  emphtyed  annually  on  the  demised  i)remises  the  number  of  days* 
labor  hereinafter  specified,  or  to  comply  with  any  other  of  the  pro- 
vision- and  stipulations  in  the  leases  contained. 

20.  The  holder  of  any  such  mining  lease  shall  not  use  any  part 
of  tl:e  I'lmls  so  demised  for  any  other  purpose  whatsoever,  except 
>\uh  a<  shall  be  necessary  for  making  roads,  opening  drains,  erecting 
necessary  works,  buildings  and  all  other  purposes  connected  with  the 
opiiiiuL:  atid  working  of  such  mines  to  the  most  advantage,  and  all 
necessary  ways  and  water-courses,  whether  expressly  reserved  in  sucli 
ha<es  or  not.  shall  be  considered  as  reserved  to  the  Crown,  and  in 
respect  to  the  making,  alteration  and  use  thereof,  shall  be  subject 
to  >u«  h  orders  and  regulations  as  the  (lovernor  in  Council  may  from 
time  to  time  (tmsider  expedient;  and  all  licensees  and  lessees  and 
othtT  |>ersons  employed  about  the  mines  on  such  demised  premises 
>h;dl  U'c  the  lands  in  such  manner  as  will  be  least  injurious  to  the 
ountrs  and  occupants  of  such  lands,  or  any  other  lands  lying  con- 
tigiions  thereto. 


30.  The  (if»vernor  in  Council  may  by  order  and  regulation,  pro- 
scril ,.  tJic  nundMT  of  days'  labor  which  any  lessee  shall  be  required 
to  ]Mrfnrm  in  rc-pcct  of  the  areas  which  may  be  included  in  his  lease, 
jiufl  !iiay  fix  ami  det«'rmine  the  conditions  of  such  labor,  and  the  evi- 
dence, whether  by  aflidavit  or  otherwise,  the  lessee  shall  be  required 
to  fiiini-h  "f  the  com|)liancc  on  his  ])art  with  such  conditions,  and 
may  d.termine  and  prescribe  the  circumstances  under  which  cofn- 
plinme  with  these  conditions  may  be  dispensed  with. 

Jil.  When,  from  any  cause  whatever,  a  leased  mine  shall  become  | 
forfeited  to  the  Crown,  under  the  proceedings  herein  provided,  all 
the  right,  title  anrl  interest  which  the  holder  of  such  forfeited  lease 
bad  therein  ]>revions  to  such  forfeiture,  shall  become  thereby  vested 
in  the  (Vf.wn.  and  the  lessee  of  any  mine  may,  during  his  lawful  oc- 
rupancy  thereof,  take  down  and  remove  any  house,  buildings,  ma- 
(I'.ines,  or  other  ere(tions  built  or  placed  by  him  thereon,  notwitli-  | 
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standing  that  the  same  may  be  considered  in  law  as  attached  to  the 
freehold. 

32.  Any  person  occupying  and  staking  off  any  areas/  or  taking 
possession  of  by  staking  off  any  areas  from  the  lands  not  lying  within 
any  proclaimed  gold  district,  not  exceeding  one  hundred  areas  of 
Class  No.  1,  shall  be  entitled  to  a  license  or  lease,  as  the  case  may  be, 
in  preference  to  any  other  applicant;  every  such  person  shall  be  en- 
titled to  one  week,  and  thereafter  to  twenty-four  hours'  time  for 
every  fifteen  miles  distance  of  the  mine  so  staked  off  from  the  office 
of  the  Surveyor-General  at  Fredericton,  for  making  his  application. 

'  By  56  Vict.  (1893)  c.  10,  s.  4,  the  word  "  acres  "  was  struck  out,  and 
the  word  "  areas  "  inserted  instead. 

33.  The  Surveyor-General  may  issue  licenses  to  search  for  gold 
and  silver,  to  be  called  prospecting  licenses,  which  shall  be  subject 
to  the  rules  prescribed  by  this  Act,  or  by  the  Governor  in  Council 
under  the  authority  of  this  Act. 

34.  Any  such  license  may,  in  the  discretion  of  the  Lieutenant- 
Governor  in  Council,  include  an  area  not  exceeding  one  hundred 
areas  of  Class  No.  1  in  extent,  or  less  than  ten  areas,  so  as  the 
same  may  be  laid  off  in  quadrilateral  and  rectangular  figures,  and 
shall  not,  in  length,  exceed  double  the  breadth  thereof.  Any  appli- 
cant may  apply  for  one  or  more  of  such  licenses.^ 

1  Inserted  by  56  Vict.  (1893)  c.  10,  which  repealed  s.  34  of  the  principal 
Act. 

35.  Such  license  shall  be  in  force  for  any  period  not  exceeding 
twelve  months  from  the  date  of  application  therefor  in  the  discretion 
of  the  Surveyor-General. 

36.  All  applications  for  prospecting  shall  accurately  define  by 
metes  and  bounds  the  lands  applied  for,  and  shall  be  accompanied 
by  a  payment  at  the  rate  of  fifty  cents  per  area  for  every  area  up  to 
ten  areas  in  extent,  and  of  twenty-five  cents  for  every  area  in  addi- 
tion to  that  extent. 

3T«  l^efore  such  license  shall  be  issued  the  applicant  shall  enter 
into  a  bond  with  two  sureties  to  the  satisfaction  of  the  Surveyor- 
General  to  recompense  the  proprietor  of  the  soil,  in  the  event  of 
entry  being  made  on  private  lands,  for  damages  done  to  his  lands, 
to  make  the  returns  at  the  expiration  of  the  license,  and  of  the  re- 
newal, and  to  pay  the  royalties  hereinafter  required. 

38.  If  the  proprietor  of  private  lands  so  entered  upon  shall  seek 
damages,  he  shall,  before  the  end  of  three  months  after  the  expira- 
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ti«>n  of  tlie  liceni.c,  make  his  claim  in  writing  against  the  holder  of 
Muh  !uen>e,  tledaring  the  particulars  and  amount  of  claim,  and  if 
the  claim  is  not  adjusted  hy  agreement  between  the  parties  within 
viw  month  after  notice  thereof,  as  aforesaid,  it  may  be  settled  by 
i'.rbiiratJ.'M  in  acrordance  with  the  provisions  of  section  17  and  sub- 
SM|i:ont  sections  of  tiiis  Act,  l>ut  in  such  case  either  of  the  parties 
mav  give  the  retjuired  notice  to  apjuMnt  an  arbitrator,  and  the  warden 
of  a  muniiipality  nuiy  appoint  an  arl)itrator  on  behalf  of  either  of 
!«ueli  jaities  neglecting  or  refusing  to  make  such  appointment. 

;i!>.  IMie  holder  of  a  prosjiecting  license,  who  shall  have  fulfilled 
nil  ihe  terms  and  conditions  thereof,  shall  be  entitled  to  a  renewal 
then  of  for  a  s<:'cond  period  of  not  exceeding  twelve  months,  upon 
like  terms  and  conditions,  except  that  the  price  of  the  same  space 
shall  only  be  half  that  jmid  on  the  previous  application. 

lO.  Within  the  ]>eriod  for  which  license  or  renewed  license  is 
granttMJ  the  party  holding  the  same  shall  be  entitled  to  select  any 
an/a  or  anas  (•onii)rised  therein,  of  size  and  form  dcscri])ed  in  this 
.\«  t,  and  siiall  be  entitled  to  a  lease  of  areas  selected,  upon  the 
terms  imposed   herein. 

•II.  No  lease  nor  any  jirospccting  license  or  license  to  search 
OijII  authorize  entr}-  upon  any  buildings  or  the  curtilage  appertain- 
ing to  any  house,  store,  barn  or  building,  or  upon  any  garden, 
orchard,  or  ground  reserved  for  ornament  or  under  cultivation  for 
growing  crojis  or  enclosed,  except  with  the  consent  of  the  occupier 
or  by  license  of  the  CJovcrnor  in  Council  authorizing  such  entry  to 
I  (•  granted  on  spcM-ial  application  setting  forth  the  circumstances 
under  which  the  same  is  ai)i)lied  for,  and  on  such  terms  as  the  case 
n  ay  rccpiire, 

V2,  On  all  bases  of  gold  and  gold  and  silver  mines,  or  prospect- 
ing In.  nses  to  search  for  gold  or  silver,  there  shall  be  reserved  a 
royalty  of  two  and  one-half  per  cent,  upon  the  gross  amount  of  gold 
Jind  >ilver  mined. 

'I2«.  The  LifMitenant-Oovernor  in  Council  may  by  order  in  Coun- 
cil, whenever  it  sliall  hr  deemed  necessary  to  assure  speedy  develop- 
ment, provi.lc  that  tlie  royalty  reserved  under  "The  General  Mining 
Aet,"  shall  not  be  inipo.«;ed  or  collected  upon  any  ores  mined,  wrought 
or  taken,  until  after  ten  years  from  the  date  of  the  mining  lease. 

I«i.  The  Snrveyor-Ceneral  may  issue  a  license  to  any  person  or 
]'erpons  (to  be  called  "licensed  mill  owners")  to  run  or  use  any  mill 


GENERAL  MINING  ACT  373 


or  machinery  (to  be  called  a  "  licensed  mill "),  for  the  purpose  of  the 
reduction  or  concentration  of  quartz  or  other  gold  or  silver  bearing 
material,  or  the  obtaining  of  the  gold  and  silver  therefrom  by  crush- 
ing, stamping,  amalgamating,  or  otherwise,  and  to  retain  out  of  such 
gold  and  silver  a  sufficient  amount  to  pay  the  royalties  prescribed  by 
this  Act,  and  no  person  or  persons  shall  run  or  use  such  mill  or  ma- 
chinery without  such  license  therefor  first  had  and  obtained,  except 
in  the  case  of  mills  or  machinery  | worked  by  hand. 

44.  Before  any  such  license  shall  be  granted,  the  party  applying 
therefor  shall  enter  into  a  bond  to  Her  Majesty  in  the  penalty  of 
two  thousand  dollars,  to  comply  with  the  requirements  of  this  Act 
in  respect  of  licensed  mill  owners. 

45.  Every  licensed  mill  owner  shall  keep  on  the  demised 
premises  a  book  or  books  of  account,  to  be  supplied  by  the  Surveyor- 
General,  which  shall  at  all  times  be  open  to  the  inspection  and  ex- 
amination of  the  Surveyor-General  or  deputy,  or  any  other  person 
thereto  authorized  by  the  Surveyor-General,  in  which  book  or  books 
shall  be  entered  a  clear  and  distinct  statement  of  all  quartz  or  other 
material  reduced,  concentrated,  crushed,  stamped  or  amalgamated  at 
such  licensed  mill,  and  the  following  particulars  in  respect  of  the 
same: — 

I.  The  name  of  the  owner  or  owners  of  each  distinct  parcel  or 

lot  of  quartz  or  other  m-aterial  crushed. 

II.  The  weight  of  each  such  parcel  or  lot. 

III.  The  date  of  crushing  the  same. 

IV.  The  actual  yield  in  weight  of  gold,  or  gold  and  silver,  from 
each  parcel  or  lot. 

V.  The  royalty  thereon,  calculated  at  two  and  one-half  per  cent. 

VI.  The  number  of  the  lease  of  the  mine  or  area  (so  far  as  the 
same  is  known  or  can  be  ascertained),  from  which  each 
such  parcel  or  lot  was  raised. 

And  if  he  fail  to  keep  such  book  or  books  of  account,  his  license  may 
be  revoked. 

46.  Each  licensed  mill  owner  shall  pay,  or  cause  to  be  paid,  in 
money  in  weekly  or  other  payments,  as  the  Surveyor-General  shall 
order,  to  the  Surveyor-General  or  his  deputy,  a  royalty  of  two  and 
one-half  per  cent,  on  the  gross  amount  of  gold  obtained  by  amalga- 
mation   or    otherwise  in  the    mill    of    such    licensed    mill    owner. 
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nt  the  nito  of  nineteen  dollars  an  ounee  troy  for  smelted  gold,  and 
ei^ihteen  dollars  an  ounce  troy  for  unsniolted  gold,  and  of  two  and 
one-half  jMr  cent,  on  the  silver  nt  tlio  rate  of  one  dollar  per  ounce 
troy. 

•17.  In  (Ui^c  any  licensed  mill  owner  shall  fail  to  ])ay  such  royalty 
in  the  mod*'  or  at  the  times  preserihed  by  or  in  accordance  with  this 
Act,  ht'  shall  he  liable  to  an  action  at  the  suit  of  the  Surveyor-Gen- 
rral  for  money  had  and  received  to  the  use  of  such  Surveyor-Gen- 
eral, an<l  such  action  may  he  brought  according  to  the  amount  of 
the  claim,  in  the  Siime  Court  which  would  have  jurisdiction  in  case 
the  amount  claimed  were  an  ordinary  private  debt,  and  his  license 
may  be  revoked. 

•IH.  livery  licensed  mill  owner  shall  fde  in  the  ofTicc  of  the  Sur- 
veyor-General on  or  before  the  tenth  day  of  each  month,  a  return, 
1  ein^'  a  copy  of  the  entries  in  such  book  or  books  of  account,  for  the 
la>t  i»nceding  month  as  jjrescribed  by  the  4r)th  section,  which  return 
shall  he  verified  by  tlie  atlidavit  of  the  person  principally  employed 
in  k<'ej)ing  such  account;  and  on  failure  to  make  such  return,  or  to 
verify  the  same  as  aforesaid,  the  license  of  any  mill  owner  may  be 
revoked. 

'11>.  Any  owner  or  ))art  owner  of  any  mill  or  machinery  for  the 
f  rushing  or  reduction  of  quartz,  or  for  the  obtaining  of  gold  or  gold 
and  silver  therefrom  (other  than  mills  or  machinery  worked  by 
hand),  which  shall  l)e  engaged,  nsod  or  employed  for  the  crushing 
or  reduction  of  (juartz  or  other  gold  or  gold  and  silver  bearing  ma- 
terial, or  the  obtaining  of  gold  or  gold  and  silver  therefrom,  without 
a  Ii(ens<'  therefor  first  had  and  obtained,  as  prescribed  by  this  Act; 
and  any  person  (Migaged  as  agent,  servant,  workman,  clerk  or  other- 
wise in  any  such  nnll.  shall  forfeit  and  pay  the  sum  of  four  hundred 
dollars  for  each  such  offence;  and  for  every  day  in  which  such  offence 
j<liall  be  committed,  the  same  shall  be  considered  a  new  offence. 

♦T^O.  When  the  atcount  books  ])rescribed  by  this  Act,  or  any  of 
the  accounts  hereby  re«iuired  shall  l)c  fraudulently  or  falsely  kept, 
or  tlie  aflidavit-4  hereby  prescribed,  or  any  of  them,  shall  be  false  or 
fraudulent,  tlie  license  to  the  mill  in  respect  of  which  the  offence 
ha>  been  coniMiitted  may  be  revoked  and  the  "licensed  mill  owner" 
shall  be  liable  for  each  offence  to  a  penalty  of  not  more  tlian  two 
lh«>usand  dr.llars,  to  be  recovered  in  the  Sujireme  Court  in  the  name 
r'f  the  Survevor-fJeneral. 
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51.  In  case  a  "licensed  mill  owner"  is  not  the  owner  of  the 
mill  or  machinery  so  licensed,  the  owner  thereof  may  apply  to  the 
Surveyor-General  to  have  said  license  revoked,  and  upon  proof  hav- 
ing first  been  given  that  the  "  licensed  mill  owner "  has  received 
leasonable  notice  that  such  application  would  be  made,  with  the 
date  thereof,  and  that  the  applicant  is  the  legal  owner  of  said  mill 
and  machinery,  said  license  may  be  revoked. 

52.  The  Surveyor-General  shall  have  authority  to  enquire  into 
any  alleged  violation  of  the  sections  whereby  such  mill  license  may 
be  revoked,  and  if  in  his  judgment  such  violation  has  been  commit- 
ted, he  may  revoke  the  same,  but  his  Judgment  shall  be  subject  on 
appeal  to  the  revision  of  a  Judge  of  the  Supreme  Court  at  Cham- 
bers who  shall  make  such  order  in  respect  to  the  same  as  shall  be 
agreeable  to  law  and  justice,  and  if  he  think  fit,  may  order  any  ques- 
tion of  fact  to  be  tried  by  a  jury. 

53.  Every  licensed  mill  owner,  who  shall  in  all  respects,  have 
complied  with  this  Act,  shall  be  entitled  to  receive  from  the  Sur- 
veyor-General at  the  end  or  expiration  of  every  three  months  from 
the  date  of  his  license,  a  sum  equal  to  five  per  cent,  upon  the  amount 
paid  over  by  him  as  royalty  during  such  period.^ 

^  By  56  Vict,  (1893)  c.  10,  s.  6,  the  words  "  but  no  such  percentage  shall 
be  paid  in  the  case  of  free  leases  "  were  struck  out. 

54. A  licensed  mill  owner  may  at  any  time  surrender  his  license 
by  delivering  the  same  into  the  office  of  the  Surveyor-General  with 
a  MTitten  surrender  endorsed  thereon;  but  no  such  surrender  shall 
take  effect  till  after  the  lapse  of  ten  days  from  the  filing  at  the  office 
of  the  Surveyor-General  of  a  notice  in  writing  of  the  intention  of 
such  mill  owner  to  surrender  the  same. 

55.  Upon  such  surrender  taking  effect  as  aforesaid,  such  mill 
shall  cease  to  be  a  "licensed  mill"  until  again  licensed  under  the 
provisions  of  this  Act. 

50.  The  licensed  mill  owner  so  surrendering  his  license,  and  his 
sureties,  shall  remain  liable  under  their  bond  for  all  obligations  ac- 
cruing thereunder  up  to  the  time  when  the  surrender  takes  effect 
as  aforesaid,  but  shall  not  be  liable  for  obligations  accruing  there- 
after. 

REQUIREMENTS  OF  LESSEES  AND  LICENSEES. 

.  57.  Lessees  of  mines  shall  be  boimd  to  make  to  the  Crown  Land 
Office  within  ten  days  after  the  first  days  of  January,  April,  July 
and  October  in  each  year,  true  and  correct  returns  to  the  best  of 
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thtir  knowledge  and  belief,  on  forms  to  he  supplied  by  the  depart- 
Munl,  in  which  .shall  be  comprised  the  following  particulars: — 

I.  The  numlu'r  of  days'  labor    performed  on  the  demised  premises 

during  the  preeeiling  ijuarter; 

II.  Th»*  nund»er  of  tons  of  (juartz  or  other  gold  or  gold  and  silver 

l>eari!ii:  matrrial   raised  from  the  demised  premises  during  the 
jirti-eding  (piarlfr; 

III.  The  lerson  or  jtersons  to  whom  the  same  has  been  sold  or  dis- 
j)o^e«l  of.  and  the  different  lots  or  i)arcels  in  which  the  same  has 
l;een  sold  or  disi)osi'd  of,  with   the  dates; 

I\'.  The  w<*ight  of  all  (piartz  or  other  gold  or  gold  and  silver-bear- 
ing material,  sent  by  him  during  the  quarter  to  any  licensed 
mill,  and  the  name  and  descrijition  of  the  mill  to  which  the 
.-am*'  has  been  sent:  and  when  the  same  has  been  sent,  and  kept 
in  distinct  ])ar(rls,  the  weight  of  each  separate  parcel; 

V.  Thf  yield  of  eacli  separate  ];arcel  or  lot,  as  returned  and  allotted 
by  the  mill  owner,  with  the  date  of  allotment; 

AT.  The  total  (|uanlity  of  gold  or  silver  obtained  from  the  mine  in 
any  manner  during  the  (piarter,  distinguishing  that  resulting 
from  tlH>  (piartz  or  other  gold  or  gold  and  silver-bearing  material 
crushed  at  licen.<ed  mills,  from  the  gold  or  gold  and  silver 
oiherwjse  obtained,  and  such  returns  shall  be  verified  on  oath. 

•iH.  The  1(  ssee  and  licensee  of  each  mine  shall  be  liable  for 
r(»yaliy  nj»ou  all  gold  or  gold  and  silver  obtained  from  his  mine  in 
any  other  way  than  from  quartz  or  other  gold  or  gold  and  silver- 
bearing  material  crushed  by  licensed  mills,  but  he  shall  be  exempt 
from  }iny  claim  in  resjH'ct  of  gold  or  gold  and  silver  obtained  from 
quart/  or  other  gold  or  gold  and  silver  bearing  material  so  crushed, 
the  liability  <>{  the  mill  owner  for  such  royalty  being  substituted  for 
ti'.at    of  the  lessee. 

5».'  Thi.  seeti..n  was  repealed  by  :,(}  Vict.  (1893),  e.  10,  s.  7. 
It  read  a^  fallows  : 

' "  Whon  any  parrrl  or  qnartz  or  other  gold  or  gold  and  silver 
lM>arinK  njatrrlal  from  a  free  mine  sliall  have  been  crushed  at  a  licensed 
mill,  the  owner  of  the  quartz  or  other  gold  or  gold  and  silver  bearing 
matorlal.  on  proof  of  the  facta  to  the  aatiafaction  of  the  Surveyor-General, 
fhall  hv  rntltlpd  to  receive  from  the  Surveyor-General  the  amount  deducted 
»>y  the  llrenserl  mill  owner  and  paid  as  royalty  under  the  provisions  of  this 
Act." 


i 


4. 


I 


GENERAL  MINING  ACT  377 

60.  In  case  any  holder  of  a  lease  granted  under  this  Act  shall 
fail  to  make  payment  of  any  royalty  accruing  under  the  terms  of 
section  58,  within  ten  days  after  the  time  prescribed  by  this  Act  for 
making  his  return  to  the  Surveyor-General,  he  shall  be  liable  to  an 
action  at  the  suit  of  the  Surveyor-General,  as  for  money  had  and 
received  to  his  use  for  the  value  of  the  royalty  so  accruing. 

61.  Such  action  may  be  brought  according  to  the  amount 
claimed,  before  the  same  Court  which  would  have  jurisdiction  in 
case  the  amount  claimed  were  an  ordinary  private  debt;  and  on  a 
change  in  the  office  of  the  Surveyor-General,  actions  prosecuted  by 
him  shall  be  continued  and  prosecuted  by  his  successor  in  such  man-, 
ner  as  the  Court  shall  direct,  and  the  Surveyor-General  may  prose- 
cute in  his  own  name  as  for  money  had  and  received  to  his  use, 
although  the  same  shall  have  become  due  to  a  previous  Surveyor- 
General. 

62.  In  any  case  of  liability  to  forfeiture  of  any  gold,  or  gold 
and  silver  mining  leases,  for  non-compliance  by  the  lessee  with  the 
terms,  stipulations  and  conditions  therein  contained,  or  by  this  Act 
required,  the  Surveyor-General  shall  cause  a  notice  in  the  form  in 
Schedule  (E)  to  be  personally  served  upon  the  lessee  (or  some  or  one 
of  the  lessees,  where  more  than  one  are  included  in  the  lease),  or  his 
agent  or  person  principally  employed  on  the  premises,  or  shall  cause 
such  notice  to  be  posted  upon  the  premises  leased,  where  no 
person  can  be  found  in  the  gold  district  where  such  premises  lie, 
or  (in  case  the  leased  premises  are  not  within  a  proclaimed  gold  dis- 
trict), in  the  parish,  or  in  one  of  the  parishes  in  which  such  premises ' 
are  situated,  iTpon  whom  to  make  service  thereof,  informing  him  of 
such  charge,  and  appointing  a  time  (not  less  than  thirty  days  after 
tlie  service  or  posting  of  such  notice)  and  place  for  the  investigation 
of  the  same;  and  a  duplicate  of  such  notice  shall  also  be  posted  up 
in  the  office  of  the  Crown  Land  Department  at  least  thirty  days 
next  previous  to  the  time  so  appointed;  and  such  duplicate  shall  be 
kept  so  posted  for  at  least  thirty  days  after  the  investigation  and 
decision  of  the  case,  with  the  decision  and  the  date  of  such  decision 
briefly  noted  thereon. 

63.  At  the  time  and  place  appointed,  the  Surveyor-General  shall 
proceed  to  investigate  such  case,  and  the  service  or  posting  of  the 
notice  shall  be  proved,  either  orally  at  the  investigation  or  by  affi- 
davit. Upon  proof  of  such  notice,  and  upon  hearing  the  evidence 
relating  to  the  case,  which  shall  be  taken  in  writing  and  signed  by 
the  witness,  the  Surveyor-General,  on  being  satisfied  of  the  non-f  ul- 
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tilmeiit  of  the  tuiulitioiis  of  the  lease  or  of  tlie  provisions  of  this 
Alt,  chilli  ^ive  jiul«:inent  forfeiting  the  lease  ami  revesting  the 
jTi mists  in  the  Crown;  ami  such  judgment  shall  be  in  the  form  of 
SiheduK*  (T)  and  shall  he  signed  hy  the  Surveyor-General. 

Ol.  rn»m  the  judgment  of  the  Surveyor-General,  the  party 
ii'ti'n'.>i»'d  ii:ay  apj»eal  to  a  .hidge  of  the  Supreme  Court  at  Chambers, 
j-mvidid  thai  notice  of  such  appeal  ))e  given  to  the  Surveyor-General 
•Nithin  thirty  days  from  the  date  of  his  decision;  provided  also,  that 
th»'  party  appealing  shall  on  ajiplying  for  sueli  appeal  make  and  fde 
with  the  Surveyor-! Jeneral  an  allidavit  that  he  is  dissatisfied  with 
>iu\\  judgment,  and  that  lie  verily  believes  the  lease  has  not  been 
forfeit!  d  and  that  the  conditions  in  resj)ect  of  which  the  forfeiture 
lias  I  em  declared  have  really  and  truly  been  performed  and  ful- 
{ille<l,  and  >!iall  witliin  the  time  limited  for  appeal  enter  into  a  bond 
with  two  sullicient  sureties  in  tlie  i)enalty  of  fifty  dollars,  to  enter  and 
prose<  nte  his  apj)eal  according  to  the  provisions  thereof,  and  ])ay  all 
costs  which  may  be  adjudged  against  liim   by  tlie  Court  of   Appeal. 

0*'S.  On  such  apjieal  l>eing  ])erfceted,  the  Surveyor-General  shall 
transmit  to  the  Clerk  of  the  Pleas  at  Fredcrieton  the  notes  of  tes- 
timony taken  before  him,  and  the  Judge  at  Chambers  shall  confirm 
or  set  aside  the  judgment  or  make  snch  order  thereon  as  is  agrce- 
jibl.'  to  justice  and  in  conformity  with  law. 

OO.  If  thf  Judge  shall  consider  that  the  case  involves  (piestions 
of  ( ontrovcf  trd  fact  on  whicli  be  is  of  opinion  tiiat  the  verdict  of 
a  jury  should  pass,  he  may  make  an  order  for  the  trial  of  the  ques- 
tions of  fact  in  the  county  where  the  land  lies,  in  which  case  all  the 
papers  -hall  be  transmitted  to  the  Clerk  of  the  Circuits  of  that 
rounty:  and  tlie  cause  shall  come  on  for  trial  in  its  place  in  the  same 
May  a-;  ordinury  a|»j>eals  ordered  to  be  tried  by  a  jury. 

07.  l*|»'  11  the  finding  of  a  jury  on  the  fact,  the  Judge  shall  pro- 
nonncf  judgment  on  the  wlude  case.  So  soon  as  judgment  declaring 
forfeiture  f)f  the  lease  shall  be  given  either  by  the  Surveyor-General 
without  ajtp*;d.  or  by  the  Court  of  Appeal  when  the  Surveyor-Gene- 
rnl's  judirmrnt  i-  appealed  from,  the  lessee,  and  all  ])ersons  holding 
under  him.  sh.dl  thereafter  cease  to  have  any  interest  in  the  mine 
based,  and  a  minute  of  the  judgment  declaring  forfeiture  shall  be 
legistered  in  the  Crf>wn  T>and  OfTice  on  the  expiration  of  the  time 
limife  1  for  appeal,  in  the  same  manner  as  prescribed  by  this  Act  for 
ba>«s  and  transfers;  and  the  leased  premises  shall  then  be  open  to 
].»•  leaded  to  nnv  f>t1ier  applicant  in  the  same  way  as  if  no  lease  thereof 
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had  ever  passed;  and  pending  the  proceedings  between  the  delivery 
of  the  first  judgment  and  any  subsequent  judgment  upon  appeal  there- 
from, such  lessees  shall  suspend  all  mining  operations  on  the  area 
alleged  to  be  forfeited;  otherwise  he  may,  at  the  discretion  of  the 
Surveyor-General,  be  liable  to  be  treated  as  a  trespasser  as  herein- 
after directed. 

6S.  The  Surveyor-General  shall  have  power  to  declare  forfeited 
all  leases  granted  for  mining  gold  or  gold  and  silver  that  are  liable 
to  forfeiture  that  have  not  been  worked  or  have  only  been  colorably 
worked  for  the  space  of  five  years  next  preceding,  notice  of  such  in- 
tended declaration  first  having  been  advertised  for  three  weeks  in 
the  Royal  Gazette,  and  in  a  newspaper,  if  any  there  be,  in  the  county 
in  which  the  areas  contained  in  such  lease  or  leases  lie,  said  adver- 
tisement to  show  the  names  of  the  lessees,  the  number  of  the  leases, 
and  the  date  at  which  such  declaration  will  be  made.  On  the  day  so 
named  in  such  notice  the  Surveyor-General  shall  hear  any  party 
interested  in  any  such  lease,  and  his  judgment  shall  be  final,  unless 
appealed  from  within  thirty  days  thereafter,  such  appeal  to  be  made 
and  perfected  as  provided  in  section  64  of  this  Act. 

60.  l\o  applications  for  leases  or  prospecting  licenses  for  for- 
feited areas  shall  be  received  until  the  time  limited  for  appeal  has 
expired,  and  all  appeals  are  finally  determined. 

TO.  Whenever  any  areas  which  are  or  shall  be  under  lease  for 
gold  mining  or  for  gold  and  silver  mining  shall  be  forfeited  under 
the  provisions  of  this  Act,  and  whenever  after  the  investigation  by 
the  Surveyor-General,  he  is  unable  to  decide  who  was  the  first  ap- 
plicant for  a  lease  of  said  areas,  the  said  Surveyor-General  may,  after 
public  notice  to  be  given  in  such  manner  and  for  such  length  of 
time  as  may  seem  to  him  to  be  proper,  cause  the  right  to  the  lease 
of  the  said  areas  to  be  sold  at  auction,  in  whole  or  in  part,  as  he  shall 
deem  best  for  the  public  interest,  and  the  person  or  persons  who  shall 
offer  and  pay  the  highest  premium  therefor  at  such  sale  shall  be 
entitled  to  receive  from  the  Surveyor-General  a  lease  or  leases  of 
such  area  or  areas  as  he  or  they  may  have  purchased  as  aforesaid, 
in  preference  to  any  other  applicant  or  applicants. 

UNLAWFUL  ENTRY  AND  WORKING. 
71.  The  Surveyor-General  shall  have  power  by  warrant  under 
his  hand  and  seal,  addressed  to  the  sheriff  or  a  constable  of  the 
county  wherein  the  gold  district  lies,  to  cause  any  person  unlawfully 
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in  [»ossc\Si>ion  of  u  mine  t>o  judged  to  be  forfeited,  to  be  removed  from 
th  '  iK>s*es^-ion  and  oceupation  tliereof,  and  upon  receipt  of  sueli  war- 
rant, tl»e  slierilT  or  cons^table  tu  whom  it  is  directed  shall  immediately 
cvecute  the  >ame. 

728.  Anv  i»«'r><>n  found  minin<:j  in  any  land  belonging  to  the 
(  rowij  or  to  a  juivate  proprietor,  the  minerals  in  which  belong  to 
th-  (  r.»\\n.  or  tnti'ring  thereon  for  the  purpose  of  mining,  shall  be 
liabU'  to  a  penally  for  each  olfence  of  not  less  than  ten  dollars  nor 
lU'To  than  lifty  dollars;  l)Ut  this  section  shall  not  extend  to  parties 
pio.sjH'(  tin;,'  or  seanhing  for  mines. 

T2I.  I'nrties  violating  the  provisions  of  the  preceding  section, 
.-hall  he  considiTed  guilty  of  a  distinct  offence  for  every  day  they 
chilli  unlawfully  mine. 

71.  On  com|)laint  in  writing  made  to  any  justice  of  the  peace 
«f  tlu'  c'unnty  in  respect  of  such  unlawful  mining  or  entry  to  mine, 
tlu'  ju-ticf  >hall  issue  liis  warrant  to  apprehend  the  offender  and 
biing  him  heforc  the  justice  to  answer  the  complaint,  such  justice 
siudl  thereupon  fortinvith  enter  upon  the  investigation  of  the  com- 
plaint; and  in  ease  lu'  >hall  find  the  party  guilty,  impose  such  fines 
or  penalties  as  the  i)arty  may  have  incurred  under  the  provisions  of 
this  A(  t.  In  case  the  defendant  requires  time  for  the  production  of 
wit ms.-es  for  the  defence,  the  justice  shall  adjourn  the  investiga- 
tion for  any  period  not  exceeding  six  days,  on  being  satisfied  by 
nlVidavit  that  .-ueh  time  is  recpiired  for  that  purpose;  and  in  such 
(a-e  tlie  defendant  shall  be  (ommitted  to  jail,  unless  he  gives  security 
to  the  satisfaction  of  the  justice  to  ai)|)ear  at  the  time  and  place  ap- 
pointed for  such  adjourned  investigation. 

75.  The  decision  of  sueh  justice  shall  be  subject  to  appeal,  as 
in  «»rdinary  cnHs;  but  before  such  shall  be  allowed,  the  ai)pellant 
f-hail  L'ive  n  bond,  with  sutlicient  sureties,  to  the  satisfaction  of  the 
clerk  of  the  peace  of  the  county  where  the  lands  lie  in  double  the 
amount  of  th.>  penalty  and  costs,  to  appear  in  the  Supreme  or  County 
Conrt  and  obey  the  judgment  thereof,  and  pay  such  costs  as  the 
<  ourt  may  award. 

70.  (i.hl  f.r  gf)ld  nnd  silver  in  cpiartz  or  otherwise,  unlawfully 
mined  «.n  the  property  of  nny  lessee  of  the  Crown,  shall  be  considered 
in  law  the  personal  projurty  of  tlie  owner  of  the  mine  and  a  search 
V  a  rant  niay  be  is.'jued  for  the  same  by  any  justice  of  the  peace  for 
tl  e  c  uinly.  in  the  same  manner  as  for  stolen  goods;  and  upon  the 
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recovery  of  any  gold  or  gold  and  silver  under  such  warrant,  the  jus- 
tice shall  make  such  order  for  the  restoration  thereof  to  the  proper 
owner  as  he  shall  consider  right. 

TT.  Nothing  in  this  Act  contained  shall  prevent  Her  Majesty 
from  having  or  using  any  other  remedy  now  available  to  recover  pos- 
session of  any  mine  forfeited  from  causes  cognizable  before  the  Sur- 
veyor-General, or  from  any  other  causes  from  which  the  same  may  be 
liable  to  forfeiture. 

TS.  Any  party  aggrieved  by  a  decision  of  the  Surveyor-General 
respecting  any  application  for  a  prospecting  license  or  a  lease  of  a 
gold  area  or  a  gold  and  silver  area,  or  a  license  to  search,  or  a  license 
to  work,  of  any  area  other  than  a  gold  or  gold  and  silver  area,  may 
appeal  from  such  decision  to  the  Supreme  Court  at  the  next  term  or 
the  following  term  by  leave  of  the  Court. 

T9.  Any  party  desiring  to  appeal  from  such  decision  shall  give 
notice  in  writing  to  the  Surveyor-General  of  his  intention  to  appeal 
within  twenty  days  after  such  decision  or  within  twenty  days 
after  such  decision  being  made  known  to  the  party  dis- 
satisfied therewith,  but  always  within  one  year  from  the 
date  of  such  decision;  and  shall  make  and  file  with  such  notice  an 
affidavit  that  he  is  dissatisfied  with  such  judgment  or  decision,  and 
that  he  verily  believes  he  is  entitled  to  the  license  or  lease  applied 
for,  and  shall  also  set  forth  therein  the  grounds  of  his  appeal,  and 
shall  within  ten  days  thereafter  enter  into  a  bond  with  two  sureties 
in  the  penalty  of  two  hundred  dollars  to  enter  and  prosecute  his  ap- 
peal according  to  the  provisions  of  this  Act,  and  pay  all  costs  which 
may  be  adjudged  against  him  by  the  Court  of  Appeal;  and  thereupon 
the  Surveyor-General  shall  file  such  notice  and  affidavit,  together 
with  all  papers  and  documents  connected  with  such  appeal  with  the 
Clerk  of  the  Pleas  at  Fredericton,  on  or  before  the  first  day  of  such 
term. 

80.  The  provisions  of  the  foregoing  sections  from  9  to  79,  both 
included,  shall  apply  exclusively  to  gold  and  to  gold  and  silver  min- 
ing, except  where  any  such  sections  are  expressly  mentioned  to  apply 
to  mines  other  than  gold  and  gold  and  silver  mines  by  the  subsequent 
sections  of  this  Act. 
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or  MINKS  OTllKK  THAN   GOIJ)  MINKS. 

LICENSES   TO   SEARCH    AND    WORK. 

HI.  Tin-  Survcvor-iit'iieral  may  upon  ai)i)lic'atioji  grant  licenses 
to  soarih,  to  \)e  in  force  for  one  year  and  six  months  ^  from  the  date 
of  application  therofor,  to  enter  upon  any  lands  in  this  Province  not 
already  aj»plied  for  or  under  license  or  lease  for  mining  purposes,  and 
to  dig  and  explore  for  sueli  minerals  other  than  gold  or  gold  and 
>ilver  as  the  Crown  holds  for  tlie  henelit  of  the  l*rovince,  a  bond  beinsr 
hist  given  to  the  Surveyor-CJeneral  with  sufficient  sureties  to  his 
.'atisfaetion  that  in  the  event  of  entry  being  made  upon  private  lands, 
n-cinni  ensi'  shall  be  made  for  damages  in  the  manner  hereinafter 
))rovided. 

•  Inserted  by  56  Vict.  (1893)  c.  10,  s.  8. 

M2.  No  sucli  api)licati()n  shall  be  valid  unless  accompanied 
by  a  payment  of  twenty  dollars,  and  the  license  to  search  may  cover 
any  single  tract  of  ground  not  exceeding  five  square  miles  in  extent, 
Itut  not  more  tiian  two  and  a  half  miles  in  length  in  a  rectangular 
shaj»e.  tlu'  lines  running  magnetic  east  and  west  and  north  and  south.* 
'  Added  l.y  56  Vict.  (1893)  c.  10,  8.  9. 

HJt.  l"j)on  such  application  and  payment  being  made,  the  Sur- 
^eyor-(Jencral,  wliere  necessary,  shall  cause  the  lands  apjdied  for  to 
I  e  surveyed  and  laid  off,  and  a  full  description  thereof  shall  be  em- 
bodied in  the  license  to  search,  but  no  such  license  shall  authorize 
<ntry  u|)on  any  lands  which  in  accordance  with  section  41  of  this 
Act  are  for])i(]den  to  l)e  entered  upon  except  as  in  that  section  ex- 
(cpted. 

Hi.  'Hie  ( ost  of  such  survey  shall  be  defrayed  by  the  licensees  or 
lessees,  and  the  search  for  minerals  under  such  licenses  shall  be  made 
free  of  all  eNi»en>e  to  the  (lovernment;  and  the  holder  of  the  license 
.-hall,  within  the  time  that  the  same  shall  be  in  force,  and  with  all 
conveni<'nt  sp.rd.  make  a  full  and  correct  report  of  the  results  of 
his  cxploialion  to  the  Surveyor-CJeneral. 

H5.'   This  section  was  rei)ealed  by  50  Vict.  (1893),  c.  10,  8.  7, 
it  read   as  follows  : 

'  "  The  Rfiid  licrnso  to  search  may  be  renewed  for  a  further  period 
of  twelve  months,  on  jipplication  therefor  to  the  Surveyor-General,  setting 
forth  the  special  circumstances  of  the  case,  not  less  than  thirty  days 
l)cfore  the  expiration  thereof,  and  on  payment  of  the  further  sum  of 
twenty  dollars;  subject,  however,  to  the  approval  of  the  Governor  in 
C'ounril.  upon  consideration  of  the  special  circumstances  submitted." 
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86.  When  a  license  to  search  for  mines,  other  than  gold  and 
silver,  has  been  applied  for,  it  shall  be  lawful  for  the  Surveyor-Gene- 
ral to  receive  applications  for  other  licenses  to  search  (called  second 
lights)  over  the  same  area;  provided  that  he  shall  receive  no  more 
applications  than  there  are  areas  of  one  square  mile  each  contained 
within  the  area  so  first  applied  for,  and  on  the  expiration  of  the 
license  to  search  granted  under  the  first  application,  or  on  the  selec- 
tion of  the  one  square  mile  thereunder,  the  license  to  search  can  be 
granted  under  the  second  application,  and  so  on,  until  the  whole  area 
is  disposed  of. 

ST.  If  the  proprietor  of  pi-ivate  lands  entered  under  such  license 
shall  seek  damages,  the  proceedings  for  ascertaining  the  amount  of 
such  damages  and  making  payment  of  the  same,  shall  be  the  same  as 
proAided  for  by  this  Act  in  the  case  of  prospecting  licenses  for  gold. 

88.  The  holder  of  a  license  to  search  may  at  any  time  before 
the  expiration  thereof,  select  from  the  land  covered  by  such  license, 
an  area  of  one  square  mile  for  the  purpose  of  working  the  mines  and 
minerals  therein,  and  may  make  an  application  in  writing  to  the 
Surveyor-General  for  a  license  to  work  they  same,  which  application 
i-hall  be  accompanied  by  a  payment  of  fifty  dollars. 

A  Crown  grant  excepted  and  reserved,  among  other  things,  "  all  coals, 
and  all  gold  and  silver  and  other  mines  and  minerals,"  and  it  was 
held,  without  deciding  whether  the  substance  in  question  was  coal  or 
bitumen,  that  it  was  nevertheless  a  mineral  and  excepted.  "  All  we  are 
called  on  to  decide  is  whether  carbona-ceous  minerals  are  excepted,  we 
think  they  are":  Gesner  v.  Cairns,  (1853)  2  Allen,  593. 

The  construction  of  a  Crown  grant  cannot  be  limited  by  the  Royal 
instructions  directing  the  Governor  of  the  Province  to"  reserve  to  the 
Crown  certain  minerals  (lb.). 

If  the  exception  is  larger  than  the  instructions  authorized,  it  may  be 
a  ground  for  repealing  the  grant,  or  the  grantee  may  refuse  to  receive  it; 
but  the  Crown  may  ratify  the  act  of  the  Governor  (lb.). 

A  license  from  the  Crown  to  dig  minerals  in  granted  lands,  where 
the  mines  are  excepted  out  of  the  grant,  will  not  justify  an  injury  to  the 
surface  soil  (lb.). 

A  paid    license    from    the  owner  of    land  in  which  the  mines  are 
excepted,  to  the  grantee  of  the  mines  to  enter  and  dig  them,  vests  no 
estate  in  the  licensee,  and  is  revoked  by  a  conveyance  of  the  land  to  a 
third  person  "  (lb.).  See  also  Gesner  v.  The  Gas  Co.,  (1853)  1  James  (N.  S. 
R.)  72. 

80.  Upon  such  application  and  payment  being  made,  the  Sur- 
veyor-General shall  cause  the  portion  so  selected  to  be  surveyed  and 
laid  off,  and  the  applicant  shall  defray  the  expenese  of  such  survey. 
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which  6i\'u\  i)ortion  sliail  be  in  one  bh)ek,  tlie  length  of  which  sliali 
not  exceed  two  anil  a  half  miles,  and  as  far  as  possible  in  a  rectangular 
block,  the  liiu's  running  by  the  magnet  north  and  south  and  east  and 
west  ;  '  and  the  person  making  such  survey  shall  make  a  full  and 
accurate  plan  theret)f,  and  transmit  the  same  to  the  Surveyor-General. 

OO.  All  the  provisions  herein  contained  relative  to  settlement  by 
ngreement  or  arbitration  with  the  owner  of  the  soil,  where  the  same 
i>  private  land,  for  damages  done  to  his  land,  and  to  payment  therefor 
as  set  forth  in  sections  17  to  25  inclusive,  and  to  the  occupation  of 
sueh  huids  as  set  forth  in  section  29,  and  to  the  exemption  of  certairi 
descriptions  thereof  from  liability  to  be  entered  as  specified  in  sec- 
tion 11.  and  1o  tlie  vesting  of  interests  forfeited  under  this  Act  as 
pj  ccilied  in  section  31,  shall  be  applicable  and  in  force  in  the  case  of 
mines  other  than  gold  or  gold  and  silver  mines,  equally  as  in  gold 
or  gold  and  silver  mines. 

«l.  Ipon  complying  with  the  requirements  of  this  Act,  the 
iipplicant  sliall  be  entitled  to  a  license  to  work  the  one  square  mile 
applied  for:  the  bond  given  for  the  license  to  search,  under  which  the 
license  to  work  was  ol)tained,  remaining  in  full  force  and  virtue. 

1>2.  Mvery  license  to  work  shall  be  for  a  term  of  two  years  from 
the  date  of  application,  and  shall  be  extended  to  three  years  upon 
the  additional  payment  by  the  holder  of  the  license  of  one-half  of  tho 
amount  originally  paid  for  such  license;  and  within  such  term  tho 
holder  of  the  license  shall  commence  effective  and  not  colorable 
mining  operations,  and  shall  continue  the  same  in  good  faith  until 
the  termination  of  such  term;  and  in  case  the  same  person  shall  hold 
li(cnses  to  work  over  several  adjoining  areas,  and  shall  have  com- 
menced eirective  mining  ojjcrations  on  one  of  these  areas,  the  Sur- 
veyor-( General  may  if  it  be  shown  to  his  satisfaction  that  the  area  so 
opened  is  by  reason  of  a  deficiency  of  mineral  or  other  natural  cause 
insulVuiejit  for  elfective  working,  allow  one  of  the  adjoining  areas 
to  be  (ombined  with  it,  and  the  two  so  combined  to  be  considered  as 
one  area  with  respect  to  the  commencement  and  contintiation  of 
effective   mining  oj)eratious. 

03.  Any  jiarty  may  a])])ly  for  a  license  to  work  without  having 
])revif)U.-ly  obtained  or  a])]>lied  for  a  license  to  search,  and  in  sueh 
case  his  ai>plication  shall  embody  a  description  of  the  area  applied 
for,  and  uj)on  complying  with  all  the  antecedent  conditions  herein- 
1  efore  set  forth,  except  those  which  relate  solely  to  licenses  to  search. 
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and  a  bond  being  given  to  the  Surveyor-General  as  for  a  license  to 
search,  he  shall  be  entitled  to  such  license  to  work. 

04.  The  holder  of  a  license  to  work,  or  those  representing  him, 
having  complied  with  the  terms  of  the  preceding  section,  shall  on 
or  before  the  termination  of  his  license  be  entitled  to  a  lease  of  the 
premises  described  therein,  which  lease  shall  contain  all  the  ordinary 
provisions  of  mining  leases,  with  such  conditions  as  the  Governor- 
in^Council  may  think  necessary  to  ensure  the  effective  and  safe  work- 
ing of  the  mines  on  such  premises. 

LEASES. 

05.  No  lease  shall  be  issued  unless  it  shall  have  been  shown  to 
the  satisfaction  of  the  Surveyor-General  that  the  conditions  relative 
to  commencement  and  continuance  of  effective  mining  operations  in 
the  license  to  work  have  been  fully  complied  with. 

06.  Leases  of  mines,  other  than  gold  mines,  or  gold  and  silver 
mines,  granted  under  the  provisions  of  this  Act,  shall  be  executed  by 
the  Surveyor-General  and  the  lessee  in  the  same  manner  as  provided 
in  section  16  of  this  Act  for  leases  of  gold  mines. 

(a)  Leases  of  mines,  other  than  gold,  or  gold  and  silver  mines, 
shall  be  for  the  term  of  twenty  years,  and  shall  contain  all 
the  conditions,  provisions,  provisos,  and  reservations  usually 
contained  in  such  leases,  or  that  may  be  required  for  the 
safe  and  proper  working  of  the  mines,  or  that  may  be  re- 
quired by  an  order  of  the  Governor  in  Council,  or  by  this 
Act  or  any  Act  hereafter  passed  by  the  Legislature  of  this 
Province;  and  such  leases  may  be  renewed  on  the  same 
terms  and  conditions  as  are  hereafter  provided,  but  such, 
renewals  shall  not  extend  or  be  construed  to  extend  to  a 
period  beyond  eighty  years  from  the  date  of  the  lease: 

(h)  In  the  granting  of  leases  hereafter,  there  shall  be  reserved 
as  a  barrier  a  space  of  ten  yards  in  width,  running  all 
around  the  area  leased,  which  barrier  shall  not  be  opened 
or  mined,  except  by  the  consent  of  the  owner  of  the  ad- 
joining area,  or  by  .the  order  of  the  Governor  in  Council; 
and  in  case  of  a  mine  in  lands  covered  with  water,  the  bar- 
rier or  reservation  as  above,  shall  be  twenty-five  yards  m 
width,  and  shall  not  be  opened  or  mined,  unless  by  the  con- 
sent of  the  owner  of  the  adjoining  area,  or  by  the  order  of 
the  Governor  in  Council. 
25— M 
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(c)  A  lessee  of  a  coal  mine  granted  under  this  Act  or  any  Act 
passed  by  the  Le^nslature  of  tliis  Province,  shall  not  at  any 
time  during  the  term  of  his  lease,  or  any  renewal  thereof, 
assign,  transfer,  set  over  or  otherwise  part  M'ith  the  pre- 
mises granted  or  any  ])art  thereof,  for  such  term  or  any 
])ortion  tliereof,  to  any  ])erson  whomsoever  without  the 
license,  consent  or  approbation  of  the  Governor  in  Council 
first  had  and  obtained  for  the  purpose,  and  signified  under 
the  hand  and  seal  of  the  Surveyor-General: 

((/)  '  'I'll is  sub-section,  whieli  was  rei)ealed  by  56  Vict.  c.  10,  s. 
r?,  read  as  follows: 

'  The  ratification  by  the  Governor  in  Council  signified  under  the  hand 
and  seal  of  the  Surveyor-General  shall  be  equivalent  in  all  cases  to  the 
license,  consent  and  approbation  of  the  Governor  in  Council  first  had  and 
obtained  for  the  purpose  under  sub-section  (r),  and  any  assignment  or 
transfer  which  has  been  so  ratified,  or  may  hereafter  be  ratified,  is  and 
shall  be  of  the  same  force  and  effect  as  if  such  license  and  consent  and 
approbation  had  been  given  before  such  transfer." 

(e)  *  This  sub-section,  wliich  was  repealed  by  56  Vict.  c.  10,  s. 
12,  read  as  follows  : 

•  "  Any  lease  may  at  any  time  be  surrendered  by  the  lessee  in  the 
same  manner  and  upon  terms  similar  to  those  hereinbefore  prescribed  for 
the  surrender  of  a  gold  or  gold  and  silver  mining  lease." 

OT.  The  Lieutenant-Governor  in  Council  is  hereby  author- 
ized and  empowered  under  any  special  circumstances  which 
may  seem  to  him  to  make  it  expedient  and  in  the  public 
interest  so  to  do,  and  upon  the  recommendation  of  the  Sur- 
veyor-Gcnornl,  by  special  order  in  Council  to  authorize  the  issue  of 
a  miiiiuL'  lease  for  a  term  not  exceeding  twenty  years,  and  renewable 
in  accordance  with  the  provisions  of  section  06  of  "  the  General  Min- 
ing Act  "  and  upon  such  conditions  as  the  Lieutenant-Governor  in 
Council  may  think  fit  to  any  licensee  under  license  to  search  or  work, 
and  for  such  area  as  may  be  fixed  or  prescribed  in  the  order,  and  such 
lenso  may.  noi withstanding  anything  contained  in  the  said  Act,  oi* 
any  Art  in  amendment  thereof,  comprise  and  include  areas  embraced 
in  several  scjtarate  licenses  to  search  or  work.^ 

'  Inserted  by  56  Vict.  c.  10,  s.  12,  which  repealed  s.  97  of  the  principal 
Act. 

07«.  The  annual  rent  payable  by  lessees  of  mines  other  than 
gold  and  silv.T  sliall  be  fifty  dollars  per  square  mile. 

O.H.   All  leases  of  copper  and  lead  mines  which  have  been  or  may 

be  issued  under  this  Act  or  any  Act  passed  by  the  Legislature  of  this 
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Province,  shall  be  held  and  construed  to  convey  to  the  lessee  or 
lessees  therein  named,  and  his  or  their  assigns,  all  ores  and  metals 
held  in  composition,  associated  with  or  contained  in  the  copper  or 
lead  ores  therein  conveyed,  and  the  same  shall  be  subject  to  the 
same  royalties  as  are  hereinafter  provided  for  such  ores  and  metals. 

CORNER  POSTS. 

00,  All  lessees  of  mining  areas  other  than  gold  or  gold  and  silver 
mining  areas  shall  within  six  months  after  the  issuing  of  such  leases, 
place  or  cause  to  be  placed  at  each  and  every  corner  of  the  areas  con- 
tained in  their  respective  leases,  a  post  or  monument  of  stone  or  other 
durable  material  of  such  size,  nature  and  character  as  the  Surveyor- 
General  may  determine. 

(a)  Each  post  or  monument  shall  have  distinguishing  letters 
or  a  suitable  inscription  cut  or  marked  thereon,  designating 
the  corner  where  placed;  provided  always,  that  in  cases  of 
areas,  any  corners  of  which  are  covered  with  water,  or  where 
the  placing  of  such  posts  or  monuments  at  such  corners 
would  cause  private  or  public  inconvenience,  it  shall  be 
lawful  and  requisite  for  the  lessees,  with  the  consent  of  the 
Surveyor-General  to  place  such  posts  or  monuments  on  the 
land  adjoining  such  corners,  in  such  position  as  shall  be 
approved  by  the  Surveyor-General; 

(h)  The  area  of  each  lease  shall  be  defined  as  herein  required, 
according  to  the  priority  of  the  granting  of  such  lease,  and 
the  lessee  of  the  area  first  leased  shall  give  to  the  lessees  of 
the  adjoining  areas,  or  their  agents,  a  written  notice  that  on 
a  day  named,  to  be  not  less  than  ten  days  after  the  service 
of  such  notice,  a  survey  will  be  made  for  the  purpose  of 
establishing  the  boundaries  of  the   area  and   placing  the 
posts  or  monuments  required  by  this  Act.     Such  survey 
shall  be  made  by  a  sworn  surveyor,  whose  appointment  shall 
be  sanctioned  by  the  Surveyor-General,  and  such  surveyor 
shall  make  a  return  of  such  survey  with  an  accurate  plan 
thereof  to  the  Surveyor-General; 
(c)  If  within  forty  days  after  such  return  has  been  made  by  the 
surveyor  to  the  Surveyor-General,  no  complaint  be  made  to 
the  Surveyor-General  that  the  boundary  lines  of  the  area 
as  so  defined  are  not  in  accordance  with  the  lines  as  origin- 
ally defined,  the  boundary  lines  of  the  area  as  so  defined  by 
the  surveyor  shall  as  between  the  lessees  be  held  to  be  the 
true  and  correct  boundary  lines  of  the  area; 
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((/)  If  within  the  year  aluno  mentioiuHl,  from  disagreement  or 
othorwiso,  such  hoiuKhiry  linos  are  not  establislied  and  de- 
fini'd  as  required  hy  this  Act,  the  Surveyor-General  may 
cause  a  survey  to  he  made  and  tlie  area  to  be  defined  as 
liereinhefore  re(|uired,  and  the  boundaries  so  establislicd 
shall  he  held  to  be  iinally  determined; 

(t)  The  t'xpenses  of  all  surveys  and  of  the  placing  or  erection 
of  all  such  j)osts  or  monuments  as  required  by  this  Act  shall 
be  paid  by  the  lessees  of  the  areas  defined;  and  where  such 
sun-eys  are  made  and  such  posts  or  monuments  are  estab- 
lished by  virtue  of  the  next  preceding  section,  such  expenses 
may  be  sued  for  and  recovered  from  the  lessees  in  the  name 
of  the  Surveyor-CJeneral  as  an  ordinary  debt  of  like  amount; 

(/)  Kach  monument  or  post,  as  often  as  it  shall  be  destroyed 
or  removed,  shall  be  replaced  by  the  lessee  at  his  own  ex- 
pense within  one  month;  and  the  proceedings  therefor  shall 
be  the  same  as  hereinbefore  required  for  the  original  de- 
finition of  the  area; 

(</)  Where  the  lessee  is  not  the  owner  of  the  land  included  in  the 
area  leased,  and  on  which  the  boundary  posts  or  monuments 
are  recpiired  to  be  placed,  he  shall  be  at  liberty  to  set  them 
up  on  such  land,  but  shall  pay  the  proprietor  for  the  dam- 
age caused  thereby; 

ih)  If  the  proprietor  and  the  lessee  cannot  agree  on  the  amount 
of  such  damages,  the  lessee  may  call  on  any  three  disin- 
terested justices  of  the  peace  for  the  county  in  which  the 
area  is,  to  appraise  the  same.  The  justices  so  called  upon 
shall  forthwith  appraise  such  damages,  and  their  award,  or 
that  of  any  two  of  them,  shall  be  final; 

(/)  llacli  of  such  justices  of  the  peace  shall  be  entitled  to  one 
dollar  a  day  for  the  time  actually  and  necessarily  employed 
in  making  such  aj)praisement,  besides  travelling  fees  at  the 
rate  f»f  two  cents  per  mile,  to  be  computed  from  the  resi- 
dence of  the  justice  to  the  place  where  the  appraisement 
is  made;  such  pay  and  travelling  fees  to  be  paid  by  the 
lessee; 

(;')  Any  lessee  neglecting  to  set  up  such  post  or  monument,  or  to 
renew  or  rej)lace  the  same  when  removed  or  destroyed,  as 
required  by  this  Act,  shall  forfeit  a  sum  not  exceeding  one 
hundred  dollars  for  every  such  post  or  monument  he  shall 
neglect  to  set  up  or  replace; 
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(k)  Any  person  wilfully  destroying,  defacing,  injuring  or  re- 
moving any  such  post  or  monument,  or  attempting  so  to 
do,  shall  forfeit  a  sura  not  exceeding  one  hundred  dollars 
for  each  offence; 

(I)  Any  penalty  under  this  Act  shall  be  recovered  in  the  name 
of  the  Surveyor-General,  before  two  justices  of  the  peace 
for  the  county  wherein  the  offence  is  committed,  in  the 
same  manner  as  an  ordinary  debt. 

QUARTERLY  RETURNS. 

lOO.  On  or  before  the  10th  day  of  each  of  the  months  of  Janu- 
ary, April,  July  and  October  in  each  and  every  year,  the  owner, 
agent  or  manager  of  every  mine  (other  than  a  gold  or  gold  and  silver 
mine)  leased  from  the  Crown,  shall  send  to  the  Surveyor-General 
a  correct  return,  specifying  the  quantity  of  coal,  iron  ore  or  other 
mineral  wrought  or  gotten  in  such  mine,  the  probable  use  and  desti- 
nation of  the  same,  and  the  amount  of  royalty  which  has  accrued 
upon  such  material  extracted  during  the  last  previous  quarter;  and 
on  or  before  the  last  days  of  January,  April,  July  and  October  in 
each  year,  a  correct  return  specifying  the  number  of  days'  labour  and 
the  number  of  persons  ordinarily  employed  in  or  about  such  mine 
below  ground  and  above  ground,  and  the  different  classes  of  the  per- 
sons so  employed,  and  the  costs  and  description  of  all  the  shafts,  quar- 
ries, slopes,  levels,  planes,  works,  machinery,  tramways,  and  railways, 
sunk,  driven,  opened  or  constructed  during  the  preceding  quarter. 
Such  return  shall  be  sworn  to  by  the  agent  or  manager  and  by  one 
or  more  credible  persons  principally  employed  in  or  about  the  work- 
ing and  management  of  such  mine. 

ROYALTIES. 

lOl.  All  ores  and  minerals  (other  than  gold  or  gold  and  silver) 
mined,  wrought,  or  gotten  under  authority  of  licenses  or  leases  grant- 
ed under  the  provisions  of  this  Act  or  of  any  Act  heretofore  passed 
by  the  Legislature  of  this  Province,  shall  be  subject  to  the  following 
royalties  to  the  Crown,  for  the  use  of  the  Province,  that  is  to  say: — 

Coal. — (1)  Ten  cents  on  every  ton  of  two  thousand  two 
hundred  and  forty  pounds  of  coal  sold  or  removed  from  the  mines^ 
or  used  in  the  manufacture  of  coke  or  other  form  of  manufactured 
fuel. 
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(2)  The  words  "  removed  from  the  mines  "  in  tlie  preceding  sec- 
tion shall  not  be  held  to  be  applied  to  coal  used  for  domestic  pur- 
poses by  the  workmen  employed  in  and  about  each  mine;  nor  to 
Ci)al  u.-ed  in  mining'  operations  in  and  al)out  the  mine  from  which 
suih  tonl  has  been  gotten;  but  coal  so  used  shall  not  be  liable  to  pay 
royalty. 

(3)  Xothing  in  this  Act  shall  compel  lessees  of  coal  mines  in 
this  Province  to  pay  royalties  on  coal  other  than  on  the  terms  pre- 
scribed in  tlie  leases  now  outstanding  until  said  leases  expire;  but 
any  such  lessee  may  take  advantage  of  the  provisions  of  this  Act, 
and  from  the  date  of  its  passage,  if  so  disposed. 

ToprEK. — Four  cents  upon  every  unit,  that  is,  upon  every  one 
per  tent,  of  coi)per  contained  in  each  and  every  ton  of  two  thousand 
thrcf  hundred  and  fifty  two  pounds  of  copper  ore  sold  or  smelted. 

JjCAi). — Two  cents  upon  every  unit,  that  is,  upon  every  one  per 
cent,  of  lead  contained  in  each  and  every  ton  of  two  thousand  two 
hundred  aiul  forty  pounds  of  lead  ore  sold  or  smelted. 

Iron. — Five  cents  on  every  ton  of  two  thousand  two  hundred 
and  forty  j)ounds  of  ore  sold  or  smelted. 

Tln  .\Nn  Frixious  Stonks. — Five  per  cent,  on  their  value. 

S.\LT. — Two  cents  per  bushel,  but  no  royalty  shall  be  paid 
where  the  l)rine  does  not  contain  at  least  fifteen  per  cent,  of  salt  in 
solution. 

(1)  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act 
shall  contain  a  provision  that  the  royalties  may  be  increased,  dimin- 
ish* d  or  otlicrwise  changed  by  the  liCgislature. 

(T.)  From  and  after  the  passing  of  this  Act,  all  royalties  due 
to  the  Frovinee  shall  bear  interest  at  the  rate  of  five  per  cent,  per 

aununi. 

(«;)'•  .Ml  otlier  ore  sliall  be  subject  to  such  royalty  as  shall  be  from 
time  to  tiiue  inij.os.Ml  by  order  in  Council.  Notwithstanding  anything 
in  tlii<  .\e!  (<.ntaiue(l  the  Governor  in  Council  may,  by  order  in  Coun- 
cil, whenever  it  shall  be  deemed  necessary  to  assure  speedy  develop- 
ment, provide  that  the  royalty  reserved  under  this  Act  shall  not  be  im- 
posed or  cf>l!e(  ted  ujmn  any  ores  mined,  wrought  or  taken,  until  after 
five  years  from  the  date  of  the  mining  lease;  and  whenever  concentrat- 
ing, smelting.  re<lucing  or  other  works  are  established  within  the  Pro- 
\inre.  the  (iovornor  in  Council  may,  by  order  in  Council,  make  a 
reservation  f.f  a  sufTicient  tract  of  woodland  in  the  vicinity  of  such 
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works  as  may  be  deemed  necessary  to  provide  fuel  and  timber  for 
mining  purposes,  in  connection  with  the  successful  operation  of  said 
works."  ^  ^ 

*  Added  by  55  Vict.  c.  10.  s.  1. 

KENEWALS. 
102.  The  lessees  of  mines  other  than  gold  or  gold  and  silver 
mines  in  this  Province,  their  executors,  administrators  and  assigns, 
and  mining  companies,  shall,  upon  giving  notice  in  writing  to  the 
Surveyor-General  at  least  six  months  previous  to  the  expiration  of 
their  leases  respectively,  of  their  intention  to  renew  such  leases  re- 
spectively for  a  further  period  of  twenty  years  from  the  expiration 
thereof,  be  entitled  to  a  renewal  thereof  for  such  extended  term,  upon 
the  same  terms,  conditions  and  covenants  as  contained  in  the  original 
lease,  or  as  prescribed  by  this  Act,  or  by  any  Act  that  may  be  passed 
by  the  Legislature  of  this  Province,  and  in  like  manner  upon  getting 
a  like  notice  before  the  expiration  of  such  renewal  term  to  a  second 
renewal  and  extension  of  term  of  twenty  years  from  and  after  the 
expiration  of  such  renewal  term,  and  in  like  manner  upon  giving 
like  notice  before  the  expiration  of  such  second  renewal  term,  to  a 
third  renewal  and  extension  of  twenty  years  from  and  after  the  ex- 
piration of  such  second  renewal  term,  provided  that  at  the  time  of 
giving  siicli  notices  and  the  expiration  of  such  terms  respectively, 
the  said  lessees,  their  executors,  administrators  and  assigns,  are  and 
shall  continue  to  be  bona  fide  working  the  areas  comprised  within 
their  respective  leases,  and  complying  with  the  terms,  covenants  and 
stipulations  in  their  respective  leases  contained,  within  the  true  in- 
tent and  meaning  of  section  104  of  this  Act;  and  provided,  that  in 
no  case  shall  such  renewal  or  renewals  extend,  or  be  construed  to 
extend,  to  a  period  beyond  eighty  years  from  the  date  of  the  original 
lease,  but  the  renewed  lease  shall  not  include  in  respect  of  each  mine 
worked  a  larger  area  than  five  square  miles. 

(«)  In  case  the  workings  of  a  colliery  extend  under  ground 
covered  by  two  or  more  leases,  the  Surveyor-General  may 
renew  such  leases  on  it  being  satisfactorily  proven  to  him 
that  the  ground  covered  by  said  leases  is  necessary  to  the 
satisfactory  and  profitable  working  of  said  mine; 

(6)  In  case  the  workings  of  one  area  have  been  extended  into 
an  adjoining  area,  even  if  there  is  now  no  coal  being  mined 
in  the  first  area,  both  leases  may  be  renewed  in  whole  or 
in  part,  as  may  be  decided  by  the  Surveyor-General  on  the 
special  circumstances  of  the  case; 
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(r)  In  tlie  nise  t»f  works  Irmii^  ])rosecuto(l  outside  of  an  area  for 
the  |)urj)ose  of  niinin;?  the  coal  in  said  area,  tlie  lease  of 
saiitl  an-a  may  he  renewed  on  it  heing  satisfactorily  shown 
to  the  Sur\eyor-(ieneral  that  said  works  are  being  continu- 
ously and  elTeetively  prosecuted; 

{(/)  In  the  case  of  an  un worked  area  adjoining  a  mine  being 
worked,  tlie  works  of  wliidi  would  be  a  natural  outlet  of 
said  unworked  area,  and  that  it  was  necessary  to  the  profit- 
aide  working  of  the  mine,  the  lease  of  said  area  may  be 
relic we»l  on  it  being  shown  to  the  Surveyor-General  that 
said  workings  would  be  a  natural  outlet  for  the  product  of 
said  unworked  area,  and  that  said  unworked  area  was  neces- 
sary to  the  j)r()fital)lc  working  of  the  mine. 

SURRENDER. 

I  Oil.  Tlu'  holder  of  any  lease  may  at  any  time  surrender  the 
same  l>y  notice  in  writing,  signed  by  him  and  filed,  together  with 
his  counterpart  of  lease  in  the  Crown  Land  ofHce;  but  in  case  the 
counterpart  of  the  lease  has  been  lost  or  cannot  be  obtained,  an 
atlidavit  to  that  cirect  made  by  the  lessee  will  be  received  in  place  of 
such  connterjiart;  but  nothing  herein  contained  shall  be  construed 
to  discharge  him  from  liability  in  respect  of  any  covenants  in  the 
lease  for  or  in  rcsj)ect  of  any  act,  matter  or  thing  for  which  at  the 
date  of  such  surrender  he  was  liable  under  the  terms  of  such  lease. 


lOKFElTURE. 

lOI.  Wli.  never  it  sludl  be  re])resented  to  or  shall  come  to  the 
knowledge  of  the  Survcyor-(ieneral  that  work  upon  any  mine  or 
mining  <»perations  ii))on  any  area  held  or  claimed  under  a  lease  from 
the  (  rowj).  or  under  ;i  lejise  granted  jiursuant  to  the  said  Act,  or  any 
Act  or  Aet>  in  amendment  thereof,  have  been  abandoned  or  not 
carried  on  for  the  sjtace  of  one  year,  or  have  not  been  efliciently  and 
continuously  cirried  on.  or  have  been  carried  on  only  colorably,  or 
in  prevent  a  forfeiture  under  the  terms  of  such  lease,  the  Surveyor- 
(ienrral  xhall  (an>e  a  notice  to  the  effect  of  the  form  in  Schedule  (E) 
to  thi**  Act  to  be  personally  served  upon  the  lessee,  or  some  one  of  the 
lessees,  where  more  than  one  of  them  are  included  in  the  same  lease, 
or  on  his  agent  or  their  agent,  or  i)erson  jjrincijially  employed  on  the 
|>renjises.  or  shall  cause  such  notice  to  be  ])osted  U]K)n  the  premises 
lea-ed.  where  no  j»erson  can  be  found  upon  whom  to  make  service 
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tliereof,  informing  him  of  such  charge  or  information  and  appointing 
a  time  to  be  not  less  than  thirty  days  after  the  service  or  posting  up 
of  such  notice,  and  also  a  place  for  the  investigation  thereof.  At  the 
time  and  place  appointed  the  Surveyor-General  shall  proceed  to  in- 
vestigate such  case  and  decide  thereon,  and  may  either  cancel  such 
lease,  or  extend  the  time  during  which  it  shall  be  necessary  to  com- 
mence and  carry  on  elfective  mining  operations  on  the  leased  pre- 
mises, or  may  make  such  other  order  or  decision  as  may  seem  to  him 
to  be  just  and  equitable;  and  shall  thereupon  give  notice  of  his  deci- 
sion to  the  lessee,  or  his  agent,  by  causing  such  notice  to  be  served 
or  posted  up  as  in  this  section  above  directed;  and  in  case  further 
time  is  given  to  the  lessee  or  lessees,  if  within  such  term  as  may  be 
prescribed  by  the  Surveyor-General  the  lessee  or  his  assignee  shall 
not  commence  and  prosecute  effective  mining  operations  to  the  satis- 
faction of  the  Surveyor-General,  according  to  the  time,  intent  and 
meaning  of  the  terms,  covenants  and  stipulations  in  the  lease  con- 
tained, and  of  this  section,  such  mining  areas  so  leased  shall  be  for- 
feited, and  the  Surveyor-General,  in  case  he  decides  to  cancel  such 
lease,  or  in  case  the  conditions  on  which  further  time  is  given  are  not 
complied  with,  may  grant  a  new  lease  or  new  leases  of  such  area.^ 
'  59  Vict.  (1896)  c.  27,  s.  2  (passed  20th  March,  1896). 

105.  No  mere  colorable  working  shall  prevent  a  forfeiture; 
and  the  Surveyor-General  shall  have  power  to  examine  witnesses  on 
oath,  and  receive  all  other  necessary  testimony  in  respect  of  the 
mining  operations;  and  if  the  decision  shall  be,  that  such  operations 
are  not  effective,  but  merely  colorable,  the  mine  or  mines  shall  be 
declared  forfeited,  and  notice  of  the  decision  shall  be  given  in  ac- 
cordance with  the  provisions  in  section  104. 

106.  The  decision  of  such  Surveyor-General  shall  be  in  the  form 
in  Schedule  (P),  and  the  lessee  or  assignee  may  appeal  to  the  Supreme 
Court  or  a  Judge  thereof  at  Chambers  against  such  decision;  any 
party  desiring  to  appeal  from  such  decision  shall  give  notice  in 
writing  to  the  Surveyor-General  of  his  intention  to  appeal  within 
twenty  days  after  such  decision,  or  within  twenty  days  after 
such  decision  being  made  known  to  the  party  dissatisfied  there- 
with, but  always  within  one  year  from  the  date  of  such  de- 
cision, and  shall  make  and  file  with  such  notice  an  affidavit,  that 
be  is  dissatisfied  with  such  judgment  or  decision,  and  that  he  verily 
believes  the  lease  should  not  have  been  forfeited,  and  shall  also  set 
forth  therein  the  grounds  of  his  appeal,  and  shall  within  ten  days 
thereafter  enter  into  a  bond  with  two  sureties,  in  the  penalty  of  six 
hundred  dollars,  to  enter  and  prosecute  his  appeal  according  to  the 
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provisions  of  this  Act,  and  pay  all  costs  which  may  be  adjudged 
a;,'aiiist  Inm  l)y  the  Court  of  Appeal;  and  thereupon  the  Surveyor- 
(ieneral  shall  file  such  notice  and  afiidavit,  to^rether  with  all  papers 
and  documents  connected  with  such  ap})eal,  with  the  Clerk  of  the 
Pleas  at  Fiederiiton,  on  or  before  the  first  day  of  such  term. 

107.  Wlwre  notices  are  to  be  posted  on  the  ])remises  under  this 
Ai  t,  or  any  of  the  sections  thereof,  and  the  areas  in  respect  of  which 
the  notices  are  to  be  ])osted  shall  be  covered  with  water,  the  notices 
may  le  posted  on  tlie  land,  as  near  as  conveniently  may  be  to  the 
aiea<  so  covered  with  water. 

lO.S.  Wlicncver  a  lease  of  a  mine  other  than  gold  or  gold  and 
-ilver  shall  become  forfeited  under  this  Act,  the  Governor  in  Council 
may  direct  such  additional  terms  to  those  prescribed  thereby  on  which 
sudi  mini'  shall  be  relet  or  regranted  by  the  Surveyor-CJeneral. 

I  Oil.  There  shall  ])e  kept  in  the  office  of  the  Surveyor-General 
nuips  of  the  dillVrent  mining  districts  in  the  Province,  on  which  shall 
le  delineated  as  accurately  as  may  be  all  the  areas  under  license  or 
lease  as  mines  other  than  gold  or  gold  and  silver  mines,  and  also  a 
book  or  books  of  registry,  in  which  shall  be  registered  all  the  licenses 
j!nd  lea>es  of  such  areas,  and  such  nuips  and  book  or  books  shall  be 
open  to  the  inspection  of  the  ])ul)lic. 

110.  The  provisions  of  the  foregoing  sections  from  81  to  lOi), 

i>oth  inclusive,  shall  aj)i>ly  only  to  mines  other  than  gold  and  gold 
and  silver  mines. 

MrSCELLANKOUS. 

111.  The  Siirveyor-(ieneral  may  lease  Crown  lands,  being  within 
tile  limits  of  any  jiroclaimed  gold  district,  or  comj)rising  any  tract 
vitliin  which  the  mines  and  minerals  other  than  gold  or  gold  and 
siher  are  under  license  f)r  lease,  for  ])urposes  other  than  mining,  re- 
H^rvini:  always  the  right  of  ])resent  or  future  lessees  of  mining  areas 
ther<  ill.  niul  subject  t«)  such  other  reservations,  and  for  such  time 
and  ujiojj  such  conditions  as  the  Governor  in  Council  may  direct; 
and  may  also  sell  any  tind)er  not  jircviously  disposed  of  growing  or 
being  upon  any  jiart  of  the  Crown  domain  included  within  such  gold 
<]i>trict.  *»r  other  tract  under  license  or  lease  for  mines  or  minerals 
other  than  gold  or  gold  and  silver,  upon  such  terms  as  the  Governor 
in  Council  shall  authorize  and  direct. 

112.  \o  lease  ;:ranted  under  the  jirovisions  of  this  Act  shall  be 
void  jisTJiinst  anv  suhse<pient  juirchaser.  mortgagee  for  valuable  con- 
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sideration  or  judgment  creditor,  by  reason  of  such  lease  not  having 
been  previously  registered  in  accordance  with  the  provisions  of  the 
chapter  of  the  Consolidated  Statutes,  of  the  "  Registry  of  Deeds  and 
Wills/' 

113.  The  Governor  in  Council  may  at  any  time  by  proclamation 
as  in  this  Act  provided,  declare  a  gold  district,  which  shall  contain  an 
area  or  areas  under  license  or  lease,  for  the  purpose  of  searching  for 
or  working  mines  and  minerals  other  than  gold  or  gold  and  silver; 
and  in  such  case  the  areas  under  such  license  or  lease  shall,  notwith- 
standing such  license  or  lease,  become  subject  to  all  the  provisions 
of  this  Act  which  relate  specially  to  all  gold  districts  and  gold  and 
silver  mines,  under  such  regulations  as  the  Governor  in  Council  shall 
make. 

114.  The  Governor  in  Council  is  authorized  to  make  rules  and 
regulations  relative  to  gold  districts,  and  gold  or  gold  and  silver 
mines  and  mines  other  than  gold  or  gold  and  silver  mines,  and 
licensing  and  leasing  the  same,  and  to  the  pumping,  draining, 
ventilation,  working,  management,  care,  possession  and  disposal 
of  the  same,  and  to  all  other  matters  connected  with  the  same;  and 
to  make  such  rules  or  regulations  general  or  applicable  only  to 
particular  districts  or  localities  as  may  be  deemed  best;  and  all  such 
rules  and  regulations  when  published  in  the  Royal  Gazette  shall  have 
the  force  of  law  until  annulled  by  the  Governor  in  Council;  provided 
such  rules  and  regulations  shall  not  be  repugnant  to  the  laws  of  the 
Province  or  the  provisions  of  this  Act,  and  such  rules  and  regulations 
]nay  in  like  manner  be  altered,  modified  or  cancelled  as  circumstances 
shall  require. 

115.  The  forms  to  be  used  under  this  Act  shall  be  prescribed  by 
the  Governor  in  Council  from  time  to  time. 

116.  Any  lessee  or  licensee  of  mining  areas  lying  beneath  the 
waters  of  the  sea  may  make,  or  cause  to  be  made,  tunnels  from  the 
adjacent  land  above  high  water  mark  under  the  water  to  such  mining 
areas,  doing  as  little  damage  as  possible  to  the  owners  or  lessees  of 
the  land  in  which  such  tunnel  shall  be  made,  and  the  intervening 
land  covered  with  water,  and  the  mines  therein  contained. 

117.  The  damages  of  such  tunnelling  shall  be  agreed  for,  deter- 
mined, settled  and  paid,  as  directed  in  this  Act  from  section  17  to 
section  27  inclusive,  and  also  section  90. 
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IIW.  If  the  lessee  or  licensee  of  such  mining  areas  cannot  agree 
with  the  owner  (»r  owners  of  tlie  land,  or  tlie  lessee  or  licensee  of  the 
mining'  areas  tlirou'ili  which  it  is  necessary  to  drive  such  tunnel,  the 
Survevor-(K'ncral,  sul)jctt  to  the  aj)i»roval  of  the  Governor  in  Council, 
.'liall  dclcnniue  wliere  such  tunnels  shall  be  made  or  commenced, 
the  nuinher  of  such  tunnels,  the  size,  width  and  depth  thereof,  the 
(|i!autiiy  <<f  lan<l  to  he  taken  and  occupied  for  the  same,  and  the 
tour>e  and  direetion  which  such  tunnels  are  to  take  through  the  in- 
t  rviiiing  lands  eovered  with  water,  and  the  mines  therein  contained, 
}  lid  he  shall  cause  a  i)lan  thereof  to  be  made  and  filed  in  the  office 
of  the  Ke^M>trar  of  Deeds  for  the  county  wliere  the  lands  so  taken  for 
til '  comiiK'iuement  of  the  tunnels  shall  be  situated. 

no  Leases  of  iiiiiiiiiii:  areas  shall  be  issued  in  duplicate;  and 
siuii  base-  shall  be  registered  in  the  Crown  Land  ofiice. 

lUO.   A  (crtilieatc  of  such  registry,  with  the  day  and  year  thereof, 

shall  1  e  endorsed  on  the  duplicate  delivered  to  the  lessee. 

|t2l.  Ill  case  of  a  lease  or  license,  where  there  arc  more  than 
one  le>sre,  a  decljiration  in  du])licate  may  lie  made  and  signed  under 
seal  by  aU  the  lessees,  or  their  heirs  and  assigns,  stating  the  jiropor- 
tioii  owneil  by  each  lessee,  and  such  declaration  shall  be  duly  proved 
<  n  ( atli  and  registered  as  hereinbefore  mentioned. 

122.  All  tiaiisbrs  of  any  interest  in  mining  leases  hereafter  to 
!••  made,  shall  be  registered  as  aforesaid,  and  a  certificate  of  such 
r.'gislry  sliall  be  endorsed  on  every  transfer,  as  in  the  case  of  mining 
h  a-es:  and  such  registry  and  certificate  shall  be  conclusive  evidence 
"f  the  t'ansfcr  of  such  mining  interests. 

As  to  tln'  fonstructlon  of  an  agreement  to  acquire  mining  rights,  see 
C.-old  V.  Stockton.  (1.S9I)  31  N.  B.  R.  57. 

12Ji.   'I  111-  b.rins  of  declaration  and  transfer  for  the  purposes  of 

tli's  Act  shall  lie  ns  in  Schedules  (P»)  and  (C)  respectively. 

121.  I'vny  (oinpjiny  now  or  hereafter  incorporated  under  an) 
Art  of  this  l.eirisliitme.  or  by  any  other  comiietent  authority,  hold- 
ing or  working  mines  under  this  Act,  shall  file  a  coi>y  of  their  charter 
or  A«  t  of  ln((»rporation  and  by-laws  or  regulations  in  the  Crown 
\^\]  (]  other,  before  any  sneli  comimny  shall  commence  work,  together 
Mitli  a  list  (»f  the  olViecis  «)f  such  company,  and  all  changes  of  officers 
nadc  shall  also  br  (<  rtilied  to  the  Crf)wn  T.and  office  ;  and  until  such 
cert  li( ate  is  fib  d  no  such  new  official  need  lie  recognized  by  the 
Ser\«'yor-(;eneral  as  an  olbeial  of  any  such  company. 
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125.  A  description  of  all  mortgages,  bills  of  sale,  attachments, 
judgments,  transfers  and  documents  of  title  of  any  kind  (except 
licences),  relating  to  or  in  any  way  afl'ecting  the  title  of  gold  or  gold 
and  silver,  coal  or  other  mines,  shall  be  recorded  according  to  Sche- 
dule (D)  in  the  Crown  Land  Office;  and  all  licenses  and  a  description 
of  all  mortgages,  bills  of  sale,  attachments,  judgments,  transfers,  and 
documents  of  title  of  any  kind  affecting  such  licenses,  shall  be  re- 
gistered in  the  book  of  application  for  mining  rights  in  the  Crown 
Land  Office,  in  the  same  manner  as  such  licenses  and  descriptions 
arc  now  registered;  provided  that  such  mortgages,  bills  of  sale,- at- 
tachments, judgments,  transfers,  or  documents  of  title,  shall  proceed 
from  or  be  charged  against  the  parties  who  may  appear  upon  the 
registry  to  be  the  lessees  or  licensees  of  such  gold  or  gold  and  silver, 
coal  or  other  mines,  so  to  be  transferred  or  to  be  encumbered;  and 
any  such  mortgage,  bill  of  sale,  attachment,  judgment,  transfer  or 
document  of  title  shall  be  void  as  against  any  subsequent  bona  fide 
mortgage,  bill  of  sale,  attachment,  judgment,  transfer  or  document 
of  title  which  shall  be  previously  registered. 

12G.  A  duplicate,  ox  true  copy  certified  by  a  notary  under  his 
seal,  of  every  transfer,  mortgage  or  other  conveyance  registered  as 
above,  shall  be  filed  in  the  Crown  Land  Office  before  a  certificate  of 
registry  is  given. 

12*7.  If  the  applicant  for  a  mining  lease  shall  not  execute  such 
lease  and  file  it  in  the  Crown  Land  Office  for  execution  and  registry 
by  the  Surveyor-General  within  one  year  from  the  time  of  his  ap- 
plication, the  areas  shall  be  considered  vacant,  and  applications  for 
a  lease  or  license  may  be  received. 

128.  The  Surveyor-General  shall  have  power  to  cause  witnesses 
to  be  brought  before  him  in  all  contested  cases  or  matters  which  he 
has  power  to  investigate  and  decide,  to  be  examined  under  oath, 
which  oath  the  Surveyor-General  is  hereby  empowered  to  administer, 
and  like  powers  are  hereby  conferred  on  his  deputy  in  all  contested 
cases  and  matters  before  them  which  they  have  power  to  investigate 
and  decide;  and  the  Surveyor-General  and  Deputy  shall  have  power 
to  take  affidavits  under  oath,  and  to  administer  the  oath  in  all  such 
cases,  and  to  administer  oaths  in  all  cases  where  affidavits  are  re- 
quired by  this  Act,  except  where  such  oath  is  required  to  be  adminis- 
tered by  a  Commissioner  of  the  Supreme  Court.  The  Surveyor- 
General,  or  any  Deputy  Surveyor-General,  shall  not  receive  any  ap- 
plication for  license  or  lease  of  any  mines  or  mining  areas,  the  right 
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to  a  license  or  lease  of  wliich  is  at  the  time  of  such  application  in 
dispute  before  the  Survi-yor-CJi'iieral  or  Dujmty,  or  any  Court  of 
Apj>eal. 

12fl.  Wliere  myall ies  arc  iluo  and  owing  to  the  Crown,  the  Gov- 
vtiutT  in  Council  sluill  liavo  power  to  order  the  Surveyor-General  to 
issue  a  warrant  under  his  hand  and  seal  of  office,  directed  to  the 
hht-riir  of  the  county  where  the  mine  in  respect  of  which  such 
royalties  are  due  is  situated,  requiring  such  sherilf,  immediately  on 
receipt  tiiereof,  to  levy  on  the  goods  and  chattels  used  in  working 
and  o])erating  such  mine;  and  if  within  the  space  of  twenty  days  next 
alter  such  levy,  such  royalties  so  due  are  not  paid  to  such  sherifT,  to 
]>roeeed  to  sell  the  same,  or  so  much  of  such  goods  and  chattels  as 
t-hall  l,e  sufficient  to  pay  such  royalties  and  his  fees,  llrst  having  pub- 
licly advertised  the  same  for  the  space  of  not  less  than  ten  days  before 
such  sale,  and  to  make  return  of  such  warrant,  and  pay  over  the  sum 
due  for  such  royalties  to  the  Surveyor-General  within  thirty  days  from 
the  issuing  thereof.  Cpon  the  receipt  of  such  order,  the  Surveyor- 
(Jeneral  shall  issue  such  warrant  and  deliver  the  same  to  such  sherilf, 
who  shall  immediately  execute  the  same,  according  to  the  exigencies 
thereof,  and  the  sheriif's  fees  on  such  execution  shall  be  the  same  as 
for  executing  a  writ  of  execution  out  of  the  Supreme  Court  in  a 
civil  suit. 

IJiO.  Leases  and  licenses  shall  terminate  on  the  recurrence  of 
the  day  on  which  they  bear  date  in  the  year  of  their  termination,  and 
after  ten  of  the  clock  of  the  forenoon  of  the  following  day  the  areas 
may  be  leased  or  licensed  anew;  but  nothing  contained  in  this  sec- 
tion shall  prevent  the  renewal  and  extending  of  licenses  and  leases 
lis  heieinbefore  j)rovided. 

i:il.  If  any  lease  or  any  share  or  interest  therein  become  trans- 
mitted f)r  transferred  in  conse(iucncc  of  the  death,  bankruptcy  or  in- 
solvency of  any  lessee,  or  in  consecpiencc  of  the  marriage  of  any 
female  le.s«'e,  or  by  any  means  other  than  a  transfer  according  to  the 
])rovisions  of  this  Act,  such  transmission  or  transfer  shall  be  authenti- 
cated by  a  declaration  of  tlie  person  to  whom  such  lease  or  share  or 
interest  therein  has  been  transmitted  or  transferred,  stating  the  cir- 
cuMistances  of  such  transmission  or  transfer,  and  describing  the 
manner  in  whi«h.  and  the  person  to  whom  such  pro|Xjrty  has  been 
transmitted  or  transferred:  and  such  declaration  shall  be  made  be- 
fore the  Surveyor-General  or  Deputy  Surveyor-General,  or  a  justice 
f'f  the  peace. 
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J  32.  If  such  transmission  or  transfer  shall  have  taken  place  by 
virtue  of  the  bankruptcy  or  insolvency  of  any  lessee,  such  declara- 
tion shall  be  accompanied  by  such  evidence  as  may  for  the  time  being 
be  receivable  in  Courts  of  Justice,  as  proof  of  the  title  of  persons 
claiming  under  any  bankruptcy  or  insolvency;  and  if  such  transmis- 
sion has  taken  place  by  virtue  of  the  marriage  of  a  female  lessee,  such 
declaration  shall  be  accompanied  by  a  copy  of  the  register  of  such 
marriage,  or  other  legal  evidence  of  the  celebration  thereof,  and  shall 
declare  the  identity  of  such  female  lessee,  and  if  such  transmission 
shall  have  taken  place  by  virtue  of  any  testamentary  instrument  or 
by  intestacy,  then  such  declaration  shall  be  accompanied  by  the  pro- 
bate of  the  will,  or  the  letters  of  administration,  or  any  copy  thereof 
that  may  be  legal  evidence,  or  would  be  received  in  Courts  of  Justice 
as  proof  of  such  transmission. 

133.  The  Surveyor-General,  upon  the  receipt  of  such  declaration 
so  accompanied  as  aforesaid,  shall  enter  the  name  of  the  person  en- 
titled to  the  lease,  or  any  share  or  interest  therein  under  such  trans- 
mission or  transfer,  in  the  books  of  registry  as  so  entitled  thereto. 

134.  The  Lieutenant-Governor  in  Council  is  hereby  authorized 
and  empowered  to  name  any  head  of  Department  in  the  Government 
to  perform  the  duties  and  exercise  the  powers  by  this  Act  conferred 
upon  the  Surveyor-General,  in  case  of  the  absence  of  the  Surveyor- 
General,  or  of  vacancy  in  the  office,  or  for  any  other  cause  deemed 
by  him  sufficient  therefor,  and  such  other  head  of  Department  shall, 
in  performing  any  of  the  duties  or  exercising  any  of  the  powers  con- 
ferred by  this  Act,  be  styled  "  Acting  Surveyor-General." 

135.  The  Deputy  Surveyor-General  may  act  for  and  instead  of 
the  Surveyor-General,  or  for  and  instead  of  the  Acting  Surveyor- 
General  in  any  emergency,  and  the  Governor  in  Council  is  also 
hereby  authorized  to  appoint  a  Chief  Inspector,  or  County  Inspectors 
of  Mines,  or  such  other  officers  as  he  may  deem  necessary  for  the  due 
carrying  out  of  the  provisions  of  this  Act,  and  such  officers  shall  be 
paid  such  compensation  for  their  services  as  may  be  fixed  by  the 
Governor  in  Council.  Payment  to  be  made  by  warrant  in  the  usual 
manner  out  of  the  moneys  received  under  this  Act. 

136.  The  provisions  of  this  Act  shall  become  applicable  to  all 
mining  leases  and  the  lessees  under  all  mining  leases  and  their  re- 
presentatives and  assigns,  which  have  been,  issued  prior  to  the  going 
into  operation  of  this  Act,  so  far  as  such  provisions  are  capable  of 
being  applied  thereto,  but  this  section  shall  not  be  operative  until 
the  expiration  of  one  year  after  the  passing  of  this  Act. 
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1517.  Any  (»f  the  powi-rs  by  this  Act  conferred  upon  the  warden 
oi  u  municipality  nuiy,  in  case  tlie  warden  is  an  interested  party,  or 
there  l,e  n  >  warden  at  the  time,  be  exercised  ))y  a  Judge  of  tho 
County  Court  of  tlie  County  in  wliich  the  lands  lie,  or  a  Judge  of  the 
Supreme  Court. 

lliH,  In  respect  of  granted  lands  wherein  the  owner  of  such 
lands  (or  the  assignee  of  such  owner  who  has  gone  to  expense  in  tho 
jiurchase,  as  he  believed,  of  mining  rights  or  interests)  has  made  ex- 
plorations, or  actually  commenced  mining  operations  before  the  pass- 
ing of  this  Act  no  lease  or  license  shall  be  made  under  this  Act  to 
any  i)ers()n,  other  than  such  owner  or  assignee,  until  sucli  owner  or 
assignee  has  had  notice  of  api)lication  having  been  nuide  therefor, 
\vhi(  h  notice  nuiy  be  sulliciently  given  by  publication  thereof  by  tho 
Snrveyor-Ceneral  for  thirty  days  in  the  Koyal  Gazette,  or  in  such 
manner  as  the  Surveyor-General  shall  direct,  and  thereupon  the  Gov- 
ernor in  Council  shall  examine  into  the  matter,  and  take  such  action 
as  in  his  discretion  shall  seem  just,  taking  into  account  the  circuni- 
^tanccs  of  each  case;  })rovided  however,  that  any  such  owner  or  as- 
siiiuee  shall  be  subject  to  the  jjayment  of  all  royalties,  and  to  the 
other  provisions  of  this  Act,  so  far  as  the  same  are  applicable  to  his 
case. 

ISiHa.  A  lease  of  mines  and  minerals,  which  by  Statute  or  other- 
wise have  been  exempt  from  royalty  to  the  Crown,  covering  an  area  not 
exceeding  one  square  mile  in  one  block,  may  be  granted  by  order  of 
the  (lovernor  in  Council  after  a  license  to  search  or  work  has  been 
granted  ui)on  application  of  the  licensee  or  his  executors,  adminis- 
trators or  assigns,  subject  to  the  provisions  contained  in  section  138. 

i:i.Hl>.  N(»i\vithstanding  anything  in  this  Act  contained,  the  Sur- 
veyor-General shall  have  the  power,  whenever  he  may  deem  it  ad- 
visal)le  so  to  do,  n})on  the  application  of  any  person  interested,  to 
grant  upon  such  terms  and  for  such  period  as  he  may  see  fit  a  license 
to  the  owner  of  any  land  to  search  for  and  mine  therein  manganese 
only. 

iai».  Chapter  is  of  the  Consolidated  Statutes,  of  "Mines  and 

Minerals,"  is  hereby  repealed,  and  so  much  of  cha])tcr  ID  of  the 
Consolidated  Statutes,  of  "  The  Escheat  of  Mining  Leases  and  Mill 
IJeserves,"  which  is  inconsistent  with  any  of  the  provisions  of  this 
Act,  is  also  hereby  repealed. 

l»Oa.  This  Act  (55  Vict.  (]8<)i>)  c.  10  (passed  Tth  Apl.  1802)] 
shall  l)e  taken,  read  and  construed  as  part  of  The  General  Mining  Act. 


CHAPTEE    XVII. 


NOVA  SCOTIA. 

"  THE  MINES  AND  MINERAL  ACT,  1892/^  ^ 

Act,  1892,  c.  1. 

Passed  the  30th  day  of  April,  A.D.  1892. 

1.  The  word  "  mine  "  in  this  chapter  shall  mean  any  locality  in 
which  any  vein,  stratum,  or  natural  bed  of  coal,  or  of  metalliferous 
ore  or  rock  exists,  or  shall  or  may  be  worked.  The  verb  "  to  mine  " 
in  this  chapter  shall  include  any  mode  or  method  of  working  whatso- 
ever whereby  the  ore,  earth,  or  soil,  or  any  rock,  may  be  disturbed, 
removed,  washed,  shifted,  smelted,  refined,  crushed  or  otherwise  dealt 
with  for  the  purpose  of  obtaining  gold,  coal,  iron,  copper  or  any 
other  ore  or  metallic  substance,  and  whether  the  same  may  have  been 
previously  disturbed  or  not. 

The  term  "  gold-bearing  quartz  "  shall  be  held  to  mean  all  gold- 
bearing  auriferous  rock  in  situ. 

"  Alluvial  mine "  shall  be  held  to  mean  gold-bearing  earth  or 
rock  elsewhere  than  in  situ. 

The  terms  "  Commissioner ''  and  "  Commissioner  of  Mines " 
shall  be  held  to  mean  the  Commissioner  of  Public  Works  and  Mines, 
and  the  term  "  Deputy  "  shall  be  held  to  mean  the  Deputy  Commis- 
sioner of  Public  Works  and  Mines,  and  the  term  "  Deputy  Commis- 
sioner "  shall  be  held  to  mean  Deputy  Commissioner  of  Mines. 

"  Lessee  "  shall  include  and  mean  sub-lessee  or  any  person  de- 
riving title  to  a  mine  through  a  lessee  of  the  Crown,  unless  such  in- 
terpretation is  repugnant  to  the  context  or  to  the  spirit  of  this  chap- 
ter. 

The  words  "  licensed  mills,"  when  used  in  this  chapter,  shall 
signify  mills  and  machinery  licensed  under  this  chapter,  and  the 
words  ^Micensed  mill  owner,"  the  person  or  persons  to  whom  such 
license  shall  be  granted. 

The  words  "prospecting  license,"  when  used  in  this  chapter, 
shall  signify  a  license  to  search  for  mines  of  gold  or  gold  and  silver. 

2(5— M 
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Thf  \v«)nls  "  license  to  searcli,"  when  used  in  this  cliaptcr,  shall 
si>:nify  a  licinse  to  prospect  or  searcli  for  mines  oilier  than  gold  or 
gold  and  silvrr.- 

'  The  Statute  Law  of  Nova  Scotia  relating  to  Mines  and  Minerals  is 
contained  in  "  Tlif  Mines  and  Minerals  Act,  1892,"  chapter  1  of  the  Acts  of 
1892,  as  amended  by  chapters  2  and  3  of  the  Acts  of  1892;  chapters  2  and 
3  of  ihr  Acts  of  1893;  chapters  4  and  5  of  the  Acts  of  1897,  and  chapters 
2G.  27  and  28  of  the  Acts  of  1898. 

-  Asphaltum  is  included  in  the  exception  in  certain  Royal  grants  In 
the  Province  of  New  Brunswick  of  '*  all  coals,"  and  also  all  gold,  silver, 
and  other  mines  and  minerals." 

The  words  '*  mines  and  minerals  "  in  the  exception  are  to  be  under- 
stood in  their  popular  and  ordinary,  and  not  in  their  scientific  meaning. 

Trover  will  lie  in  Nova  Scotia  for  minerals,  which  have  been  taken 
from  a  mine  out  of  the  Province  and  removed  here.  Gesner  v.  Gas  Com- 
pany, (1853)  2  N.  S.  R.  72;  James,  72. 

The  commissioner  has  been  held  under  section  84  of  "  The  Mines 
Act,"  R.  S.  N.  S.  (s.  4)  c.  7,  to  have  no  power  to  inquire  into  the  validity  of 
or  to  cancel  a  lease  or  a  grant  of  the  Crown.  Re  Jeffery  McColl,  (1889) 
22  N.  S.  R.  17. 

2.  The  oflice  of  the  commissioner  shall  he  oj)ened  at  ten  of  the 
clock  in  tl;e  forenoon  and  closed  at  four  of  the  clock  in  the  afternoon, 
cvce])t  on  Saturdays,  when  it  shall  be  closed  at  one  of  the  clock  in 
Ihe  afternoon.  ])id)]ic  holidays,  and  such  days  as  the  (Jovernor  in 
Coniuil  may  direct;  and  all  applications  for  licenses  or  lease,  shall  be 
made  durinir  such  ollice  hours,  and  all  such  applications  made  at 
otiier  times  shall  he  void,  save  that  applications  received  by  post  at 
said  ollice  out  of  ofiice  hours  shall  be  deemed  to  have  been  received 
imuHdiatrly  after  the  commencement  of  the  next  ofiice  hours. 

3.  The  Governor  in  Council  shall  continue  to  be  authorized  to  se- 
lect and  aj^jioint,  when  and  as  often  as  occasion  may  require,  a  suitable 
per.-on  to  ad  as  Commissioner  of  Pid)lic  Works  and  Mines  for  the 
Province,  who  shall  be  a  member  of  the  executive  Council  of  the 
Piovinct'.  and  suitable  ])ersons  to  act  as  Deputy  Commissioners  of 
Mines  in  the  several  gold  districts  hereinafter  provided  for,  and  to 
drfine  the  limits  of  the  jurisdictions  of  such  Deputy  Commissioners 
r«  s|  ecfively:  and  by  virtue  of  and  during  the  continuance  of  such 
njipo^ntment  sii<  h  Commissioner  of  Piddic  Works  and  Mines  within 
the  Province,  and  such  Deputy  Commissioners  within  the  gold  dis- 
triets  for  which  they  are  respectively  appointed,  shall  exercise  the 
poweis  of  Justi(e  of  the  Peace.  Provided  always,  that  no  such  Com- 
missioner or  Deputy  shall  act  as  a  Justice  of  the  Peace  at  any  Court 
of  special  or  general  sessions,  or  in  any  matter  out  of  session,  except 
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for  the  administering  of  oaths,  the  preservation  of  the  peace,  the  pre- 
vention of  crimes,  the  detection  and  commitment  of  offenders  and  the 
carrying  out  of  the  provisions  of  this  chapter. 

4.  The  Governor  in  Council  is  authorized  to  select  and  appoint, 
when  and  as  often  as  occasion  may  require,  a  suitable  person  to  act 
as  Deputy  Commissioner  of  Public  Works  and  Mines  for  the  Province, 
nnd  to  define  the  limits  of  his  authority  and  jurisdiction;  and  by  vir- 
tue of  and  during  the  continuance  of  such  appointment,  such  Deputy 
Commissioner  of  Public  Works  and  Mines  shall  within  the  Province 
exercise  the  powers  of  a  Justice  of  the  Peace  in  the  same  manner  and 
with  the  same  limitations  as  in  the  next  preceding  section  contained 
as  to   the  Commissioner. 

5.  The  Governor  in  Council  is  authorized  to  select  and  appoint, 
Avhen  and  as  often  as  occasion  may  require,  a  suitable  person  to  act  as 
Inspector  of  Mines,  who  shall  be  a  competent,  scientific,  practical 
Mining  Engineer,  whose  duty  it  shall  be  to  visit  and  inspect  at  such 
times  as  may  be  deemed  necessary,  the  various  mines  belonging  to 
or  under  lease  from  the  Crow^n,  to  ascertain  if  the  laws,  stipulations 
and  agreements  relative  to  the  working  and  management  of  such 
mines,  and  to  the  payment  of  rents  and  royalties  accruing  there- 
from, are  complied  with,  and  if  the  said  mines  are  being  worked  in  a 
scientific,  workmanlike  and  effective  manner,  due  regard  being  had 
to  maintain  the  value  of  such  mines,  and  providing  for  the  safety 
and  protection  of  the  persons  employed  therein,  and  any  further 
duties  that  may  be  assigned  to  him  under  the  provisions  of  this 
chapter,  or  of  any  other  Act  of  the  Province  now  in  force  or  here- 
after to  be  passed  by  the  Legislature;  and  he  shall  from  time  to  time 
report  in  accordance  with  the  facts  to  the  Commissioner.  The  Gov- 
ernor in  Council  may  appoint  one  or  more  Deputy  Inspectors,  who 
shall  be  competent,  practical  men,  and  who  shall  have  the  same 
duties  as  the  Inspector,  but  shall  be  under  his  direction.  The  Gover- 
nor in  Council  may  appoint  one  or  more  Mining  Surveyors,  whose 
duties  shall  be  performed  under  the  direction  of  the  Inspector  of 
Mines.  The  salaries  of  the  Inspector  and  Deputy  Inspectors  of  Mines 
shall  be  fixed  by  the  Governor  in  Council. 

6.  The  Commissioner  of  Public  Works  and  Mines,  the  Deputy 
Commissioner  of  Public  Works  and  Mines,  the  Deputy  Commissioners 
of  Mines,  the  Inspector  and  Deputy  Inspectors  of  Mines,  shall  each 
hold  office  during  pleasure,  and  shall  give  bonds  to  Her  Majesty  the 
Queen,  for  the  faithful  discharge  of  their  duties,  in  such  sums  and 
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with  such  sureties  as  may  be  fixed  by  the  Governor  in  Council,  and 
neither  they  nor  any  employee  of  the  Mines  Department,  shall  be 
direttly  or  indirectly  interested  in  any  mine  or  mining  operations, 
or  in  the  jiroceeds  or  jirofits  thereof,  nor  shall  any  of  them  act  as  the 
agent  or  attorney  of  any  j)erson  interested  therein,  under  penalty  of 
one  thousand  dollars  for  every  ofTence  against  this  section,  to  be  re- 
covered in  the  Supreme  Court  by  action  in  the  name  of  the  Queen, 
in-titutcd  by  the  Attorney-General. 

T.  Tiie  Deputy  Commissioner  of  Public  Works  and  Mines,  the 
Deputy  Commissioner  of  Mines,  and  the  Inspector  of  Mines  and 
Deputy  Insi)ectors,  shall  be  incapable  of  being  elected  to  or  of  sitting 
or  voting  in  the  Douse  of  Assembly,  and  any  or  cither  of  them  who 
shall  so  sit  or  vote  shall  forfeit  two  hundred  dollars  for  every  day 
oil  which  he  sliall  so  sit  or  vote,  to  be  recovered  in  the  Supreme 
Couit  by  any  i)ers()n  suing  tlierefor.  None  of  such  ofiicers  shall  take 
any  j  art,  or  use  any  iniluence,  directly  or  indirectly,  in  the  election 
of  any  representative  to  sit  in  the  Assembly,  under  a  penalty  of  two 
hundred  dollars  for  every  such  offence,  to  be  recovered  in  the  Supreme 
Court,  by  action  in  the  name  of  the  Queen,  instituted  by  the  Attor- 
ncy-(Jeneral. 

H.  The  Governor  in  Council  is  authorized  to  select  and  appoint 
a  Board  of  Examiners,  to  be  composed  of  the  Inspector  of  Mines  and 
nine  persons  conversant  with  coal  mines,  such  persons  to  be 
njipointed  biennially  by  the  (Jovcrnor  in  Council.  Three  of  them 
shall  be  miiH'  managers,  three  working  miners,  and  three  experienced 
mining  engineers,  or  men  of  i)ractical  ability,  not  in  connection 
with  any  coal  mine  in  operation.  The  Deputy  Inspectors  of  Mines 
may  he  put  on  the  lioard  in  lieu  of  mining  engineers.  It  shall  be 
the  duty  of  tlie  r>oard  to  examine  colliery  officials.  The  Province  for 
the  ])urj>o,..e  of  this  section,  shall  be  divided  into  three  districts, 
c.dlofl  res|ertively  Cund)erland,  I*ictou,  and  Ca])e  Breton  districts, 
as  (lofined  from  time  to  time  l)y  the  Commissioner,  and  the  Board 
for  tlie  ])urpose  of  examination  shall  be  divided  into  divisions,  one 
divi'ir  n  for  each  district.  Each  division  shall  examine  all  candidates 
in  its  respr'ctive  district.  The  ]>ai)ers  of  the  candidates  shall,  for 
the  ]>urpose  of  examinntion,  be  referred  to  a  general  meeting  of  the 
Board,  at  which  there  must  be  present  at  least  one  member  of  the 
r»i>ard  from  each  district,  and  the  successful  candidates  shall  be  re- 
commended for  certificates  under  this  Act,  or  under  chapter  8,  Re- 
Ni-el  Statutes,  "  Of  the  Begulation  of  Mines." 
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OF  GOLD  AND  GOLD  AND  SILVER  MINES. 

O.  The  Governor  in  Coimeil,  on  being  satisfied  of  the  discovery 
of  gold  or  gold  and  silver  in  any  locality,  may,  by  proclamation  in  the 
Boyal  Gazette,  of  this  Province,  declare  such  locality  to  be  a  gold 
district,  and  assign  limits  and  boundaries  to  such  district,  and  from 
time  to  time  enlarge,  contract  or  otherwise  alter  such  limits. 

(a)  The  Governor  in  Council  may  at  any  time,  by  proclamation 
in  the  Boyal  Gazette  aforesaid,  declare  that  any  locality  previously 
proclaimed  a  gold  district  has  ceased  to  be  a  gold  district. 

10.  All  mines  of  gold  or  of  gold  and  silver  shall  hereafter  be 
laid  off  in  areas  of  two  hundred  and  fifty  feet  length  [magnetic]  ^ 
meridian,  north  and  south,  and  one  hundred  and  fifty  feet  east  and 
west.  These  areas  shall  be  known  and  described  as  Class  Number 
One. 

^  By  Act  of  1893,  c.  3,  s.  1,  the  word  "  true  "  was  struck  out  and  the 
word  "  magnetic  "  inserted  instead. 

11.  Mining  areas,  which,  before  the  passing  of  this  chapter, 
have  been  laid  out  in  the  manner  heretofore  in  force,  shall  not  be 
affected  by  the  provisions  of  the  next  preceding  section.  Should 
such  areas  for  any  cause  revert  to  the  Crown,  the  commissioner  may 
direct  the  same  when  applied  for,  to  be  laid  out  in  such  manner  as 
he  may  deem  advisable. 

"  And  when  any  area  or  areas  hereafter  applied  for  under  pro- 
specting license  or  lease  may  be  bounded  upon  any  area  or  areas  that 
have  been  applied  for  before  the  passage  of  this  Act,  or  be  so  situated 
that  the  courses  and  boundaries  thereof  may  run  upon  any  area  or 
areas  heretofore  applied  for,  then  the  Commissioner  shall  have  power 
to  direct  that  such  areas  so  applied  for  after  the  passage  of  this  Act 
shall  be  laid  out  in  such  manner  as  he  may  deem  advisable."  (Added 
by  Acts  1893,  c.  3,  s.  2.) 

12.  Areas  shall  be  laid  out  as  far  as  possible  uniformly  and  in 
quadrilateral  and  rectangular  shapes.  Surface  measurements  of 
areas  shall  be  horizontal,  and  each  area  shall  be  bounded  by  vertical 
planes  passing  through  the  horizontal  surface  lines. 

The  relators  in  this  case  sought  to  have  a  lease  granted  by  the 
Crown  of  certain  gold  mining  areas  set  aside  on  the  ground  that  it  had 
been  granted  improvidently,  and  in  derogation  of  relators'  rights.  They 
had  taken  out  a  lease  in  April,  1862,  but  were  in  arrears  for  rent  thereon 
in  February,  1863,  when  a  new  lease  was  taken  out  and  some  rent  paid 
on  its  account,  but  none  of  the  rent  then  overdue  paid.    After  working 
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on  the  areas  for  a  month  all  operations  were  discontinued,  and  in  Octo- 
ber of  the  same  y»'ar  the  gold  commissioner  declared  the  lease  forfeited, 
and  granted  the  areas  to  other  parties.  This  lease  also  being  forfeited, 
another  lease  was  granted  to  third  parties  in  1866,  and  in  1868  the  re- 
lators sought  to  have  this  lease  set  aside,  alleging  that  they  had  been 
misled  as  to  the  law  by  the  deputy  gold  commissioner,  but  this  was  con- 
tradicted. 

Held,  that  ihe  relators  had  not  shown  any  ground  for  the  lease 
being  set  aside,  they  having  forfeited  all  claim  to  the  areas,  and  that,  in 
any  »'vent.  they  were  too  late  in  applying  for  relief.  Queen  v.  Snow, 
(1873)  9  N.  S.  R.  373;  3  N.  S.  D.  373. 

1^.  Surveys  of  property  held  under  lease  may  be  ordered  by  the 
Coiiunissioner,  and  shall  he  made  l)y  j.ersons  duly  authorized  by  the 
C'oniiuissioner.  Les^^ees  of  the  property  to  be  surveyed  shall  be  noti- 
fied by  the  surveyor  to  be  present  on  the  ground  on  the  day  and 
linur  uniued  for  the  survey,  and  the  surveyor  shall  as  far  as  practi- 
cable notify  the  hobh'rs  of  leases  of  adjoining  properties. 

(//)  At  the  tiuie  ai)p()inted,  the  surveyor  shall  proceed  to  make 
the  .-urvey  a-  ncciirately  as  possible,  and  define  and  mark  each  corner 
of  the  property  or  proj)erties  surveyed;  if  no  objection  be  taken  at 
the  time  by  any  of  tlie  parties  interested,  the  corners  so  marked  by 
tl:e  .'Uiveyur  shall  be  held  to  be  fixed  and  determined,  save  as  in  the 
r.e>;t  sub-s(ction  provided. 

(/>)  If  the  lessee  or  lessees  interested  in  the  survey,  or  his  or 
their  representatives,  on  account  of  unavoidable  circumstances,  fail 
to  appear  at  the  time  ajipointed  for  the  survey  to  l)e  made,  or  if  he 
or  they  feel  dissatisfied  with  the  corners  marked  by  the  surve3'or,  he 
«»r  tliey  mn>t  state  their  objections  to  the  Commissioner,  in  writing, 
\\ithin  two  moutiis  from  tlie  date  of  the  survey,  otherwise  the  sur- 
vey that  has  been  made  shall  bo  hold  to  be  valid,  and  the  boundaries 
indiciit'd  by  siK  h  corners  to  be  true  and  fixed. 

ir)  The  ('ommission(^r,  on  receiving  a  statement  of  objections, 
ns  providid  in  the  ]>reeeding  sub-section,  and  a  sum  of  money  equal 
to  doidtlr  the  co-^t  of  th(>  first  survey,  may  order  a  second  survey, 
whie!)  .«linll  in  all  easo<  be  held  to  be  valid  and  binding  on  all  parties 
iiiteje^tMl  If  the  lirst  survoy  is  found  to  bo  correct,  the  expense  of 
the  se(f.n<l  survey  shall  bo  ])aid  out  of  such  sum,  and  the  balance  of 
^U(h  sum,  if  any.  shall  bo  repaid  to  the  party  or  parties  objecting, 
I  thorwise  the  expenses  shall  be  borne  by  the  Department,  and  the 
sum  of  money  rioposited  by  the  applicant  refunded  to  him. 

((I)  Surveyors  shall  have  power  and  are  hereby  required  to  ad- 
minister oaths  to  the  chainmen  and  others  employed  by  them  to  assist 
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in  making  the  survey,  binding  them  to  the  due  and  faithful  perform- 
ance of  the  duties  they  may  be  called  upon  to  perform, — the  form  of 
oath  to  be  similar  to  that  in  Schedule  H  to  this  chapter. 

14.  The  Commissioner  shall  also  cause  to  be  established,  within 
three  months  after  application  for  the  same  by  any  lessee  or  licensee, 
in  any  proclaimed  district,  and  also  in  any  unproclaimed  district  where 
at  least  one  hundred  areas  have  been  applied  for,  a  base  line  of  not  less 
than  four  hundred  and  fifty  feet  in  length,  to  be  laid  off  [magnetic]  ^ 
meridian  east  and  west.  Such  base  line  shall  be  marked  at  its  two 
ends  or  termini  by  substantial,  permanent,  and  accessible  monuments, 
with  proper  inscriptions  marked  thereon;  and  all  areas  shall  be  laid 
off  from  this  base-line  by  lines  parallel  to  the  same  or  at  right  an- 
gles to  it,  or  its  course  prolonged;  and  any  person  removing,  altering, 
obliterating  or  defacing  such  monument  or  monuments,  or  any  mark 
thereon,  shall  forfeit  a  sum  of  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars  for  each  offence,  to  be  recovered  by  the 
Commissioner  or  any  person  suing  therefor  in  the  same  manner  as 
an  ordinary  debt. 

^  By  Acts  of  1898,  c.  27,  s.  2,  the  word  "  true  "  was  struck  out  and  the 
word  "  magnetic  "  was  substituted  therefor. 

15.  There  shall  be  kept  at  the  office  of  the  Commissioner  a  book 
of  record  for  proclaimed  gold  districts,  and  for  unproclaimed  dis- 
tricts or  places,  in  which  applications  for  leases  of  areas  shall  be  en- 
tered, and  another  book  in  which  applications  for  pro,«5pecting  li- 
censes shall  be  entered.  All  applications'  for  areas  shall  be  entered  in 
tJie  proper  book  with  the  precise  time  of  their  being  made,  with  the 
description  of  the  areas  applied  for,  the  amounts  paid,  and  the  names 
of  the  applicants  in  full,  with  their  address;  and  each  Deputy  Com- 
ruissioner  shall  keep  a  book  of  record,  wherein  shall  be  entered  all 
applications  for  areas,  with  the  precise  times  of  their  being  made, 
slidwing  the  descriptions  of  the  areas  applied  for,  the  amounts  paid, 
Ihe  names  of  the  applicants  in  full,  with  the  names  of  the  parties 
paying,  the  amounts  of  royalty  received  from  the  licensed  mill 
owners,  the  names  of  the  licensed  mill  owners,  the  amounts 
of  royalty  received  from  others  than  mill  owners,  the  names 
of  parties  paying  such  royalty,  the  distinguishing  numbers  of 
tlie  areas,  or  the  numbers  of  the  leases  covering  the  areas  from  which 
the  gold,  or  gold  and  silver,  was  obtained,  in  respect  of  which  such 
royalty  was  paid;  and  each  deputy  shall  eacli  week  forward  a  return 
to  the  office  of  the  Commissioner,  which  return  shall  be  a  true  tran- 
script of  the  entries  made  in  such  book  of  record  during  the  week 
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I»revious  to  tlie  making  of  HUch  return,  and  shall  then  remit  to  the 
(ommisjiioiuT  the  several  sums  so  paid.  Such  book  of  record  shall 
be  o]Hn  at  all  reasonable  times  to  tiie  inspection  of  all  persons  de- 
6irin«,'  to  see  the  same,  on  payment  of  a  fee  of  twenty-live  cents. 

Iir  'J'iie  Commissioner  shall  cause  to  l)e  prepared,  and  shall  keep 
ill  hi>  nt]'uM'.  j)lans  of  all  ^^old  districts,  with  the  areas  numbered 
tlureon.  and  on  which  all  areas  applied  for  shall  ])e  distinctly  desig- 
nati'd  by  numl)ers.  Kach  Deputy  Commissioner  shall  prepare  and 
keep  a  duplicate  of  a  plan  of  tlie  district  under  his  jurisdiction,  on 
which  all  areas  aj)plied  for  in  such  district  shall  be  distinctly  desig- 
nated; and  shall  in  his  weekly  returns  report  the  distinguishing  num- 
I'C.s  of  the  areas  apj)lied  for,  as  indicated  on  such  i)lan. 

17.  All  a])j)lications  for  leases  of  areas  (and  for  prospecting 
li(  cn>cs  \(>  search  for  gold  and  silver  hereafter)^  shall  be  made  to  the 
Deputy  Commissioners  for  the  districts  in  which  the  areas  are  situ- 
attd.  if  there  I.e  de})uties  for  such  districts;  and  where  there  are  no 
dejmfies  for  such  districts,  or  where  the  areas  ap])lied  for  are  not 
within  any  i>roclaimed  district,  the  ai)plications  shall  be  made  to  the 
Conmiis<i<iner  or  Deputy;  and  no  such  applications  shall  be  received 
for  areas  already  applied  for  or  under  license  or  lease. - 

'  Inserted  by  Acts  of  1893,  c.  3,  s.  3;  see  also  Acts  1893,  c.  3,  s.  4. 
=  Held,  that  the  4th  Rev.  Stats,  c,  9,  contemplates  the  grant  of  both 
llcmsea  and  leases  in  all  districts,  whether  proclaimed  or  unproclaimed. 
The  first  appllrant.  whether  for  a  license  or  a  lease,  is  entitled.  Appli- 
cations must  be  made  in  writing  to  the  Commissioner  or  Deputy  Coramis- 
sioaer.  A  licensee  is  entitletl  to  a  lease  under  s.  42.  "  Occupying  and 
staking  off."  is  not  a  condition  precedent  to  all  leases  in  an  unproclaimed 
district.  Not  reported  below.  Mott  v.  Lockhart,  (1883)  8  App.  Cas.  568; 
{\HS?.)  52  L.  .T.   P.  C.  f)1. 

'Ihe  provisions  of  the  Mines  Act  for  the  appointment  of  arbitrators, 
the  making  of  an  award  and  the  payment  of  damages  where  a  mining 
lenjio  is  «>l>tMined  over  private  lands,  and  no  agreement  is  made  with  the 
owner,  are  conditions  precedent  to  the  right  of  entry. 

Lease.s  may  be  granted  in  unproclaimed  as  well  as  proclaimed  dis- 
tricts. 

The  provisions  (.f  the  Act  limiting  the  number  of  areas  to  be  in- 
cbided  In  a  lease  Is  directory  only,  and  disregard  of  it  by  the  Commis- 
sioner will   not    Invalidate  a   lease. 

It  ?8  too  late  to  take  exception  to  defects  or  irregularities  in  an 
application  for  a  license  to  search,  or  in  the  license  itself  after  the  appli- 
catlr»n  for  the  llcenfie  has  been  received  and  acted  upon  and  a  lease 
issued,  unless  fraud  is  shown  iipon  the  part  of  the  licensee  in  respect  of 
a  matter  material  to  his  right  to  get  a  lease. 
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When  application  is  made  for  a  license  to  search,  and  a  lease  is 
subsequently  obtained,  without  the  license  to  search  having  actually 
issued,  the  non-issue  of  the  license  to  search  is  no  objection  to  the  lease. 

In  signing  a  lease  it  is  not  incumbent  upon  the  Commissioner  of 
Mines  to  attach  to  his  signature  his  title  of  office,  if  the  capacity  in 
which  he  signs  appears  sufficiently  from  the   body  of  the  document. 

The  expressions  "  district "  and  "  gold  district "  in  the  statute  do 
not  necessarily  mean  a  "  proclaimed  gold   district." 

The  fact  that  an  application  for  a  license  to  search  conflicts  with  a 
previous  application,  will  not  invalidate  either  the  application  or  the 
subsequent  lease,  if  at  the  time  of  the  granting  of  the  leas3  the  first 
application  has  expired  without  having  been  acted  upon. 

Defendants'  application  described  the  areas  applied  for'  as  "  com- 
mencing at  a  birch  tree  marked  A.  D.,  and  being  on  the  east  side  of 
Salmon  River  about  five  miles  above  the  bridge."  It  appeared  that  the 
tree  was  about  2,000  feet  distant  from  the  river,  and  considerably  less 
than  five  miles  from  the  bridge  in  a  direct  line. 

Held,  that  the  tree  being  otherwise  sufficiently  identified,  the 
description  was  not  vitiated  by  the  errors  as  to  locality  and  distance. 
Fielding  v.  Mott,  (1885)  18  N.  S.  R.  339;  (1885)  6  R.  G.  339;  (1885)  6  C.  L.  S. 
491. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  held,  affirming 
the  judgment  of  the  Court  below,  that  where  a  mining  lease  was  ob- 
tained over  private  lands  in  Nova  Scotia,  the  lessees  must  obtain  from 
the  owners  of  the  land  permission  to  enter  either  by  special  agreement 
or  in  accordance  with  the  provisions  of  "  The  Mining  Act,"  4th  R.  S.  c.  9. 

Mining  leases  may  be  granted  in  all  districts  whether  proclaimed 
or  unproclaimed. 

A  mining  lease  is  not  invalid  because  it  includes  a  greater  number 
of  areas  than  is  provided  by  the  statute,  such  provision  being  only 
directory  to  the  commissioner.  The  issue  of  a  lease  cures  any  irregu- 
larities in  the  application  for  a  license,  or  in  the  license  itself  in  the 
absence  of  fraud  on  the  part  of  the  licensee.  Fielding  v.  Mott,  (1886)  14 
S.  C.  R.  254. 

1H.  Every  application  shall  be  in  writing,  defining  the  area  or 
areas  applied  for,  and  shall  be  accompanied  by  a  payment  of  two 
dollars  for  each  and  every  of  snch  areas;  which  shall  be  considered  to 
be  the  annual  payment  in  advance  for  the  first  year  that  the  lease 
is  outstanding,  and  the  Commissioner  or  Deputy  Commissioner,  as 
the  case  may  be,  receiving  such  application  shall  endorse  thereon  the 
precise  time  of  such  receipt. 

(a)  This  sub-section,  as  it  was  originally  enacted,  has  been  re- 
pealed by  Statutes  of  1893,  c.  2,  s.  2,  and  the  following  substituted: 

And  whenever  any  area  shall  have  been  leased  as  herein  pro- 
vided, the  owner  thereof  shall,  on  or  before  the  expiration  of  the 
first  year  that  the  lease  is  outstanding,  pay  in  advance  to  the  Com- 
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miss-onor  or  Deputy  Commiwsionor,  ns  the  case  may  ])e,  the  sum  of 
fifty  ct  nts  for  encli  and  every  of  such  areas  or  portion  of  every  area 
tontaintd  in  his  K-ase,  and  shall  thereafter  continue  to  make  the  same 
payments  annually  in  advance,  and  in  the  same  manner  for  the  re- 
n.ainintr  numhcr  of  years  that  the  lease  is  outstanding?.  In  case  any 
such  annual  payment  in  advance  shall  not  he  nuule,  notice  of  such 
default  shall  forthwith  he  sent  hy  the  Commissioner  or  Deputy  Com- 
missioner hy  registered  letter,  mailed  to  the  post  oflfice  address  of  the 
lt'>SK'  or  lessees,  and  if  such  rental  he  not  paid  within  thirty  days 
afti'r  the  posting  of  such  notice,  the  lease  will  hecome  and  is  hereby 
(fecial ed  to  hi'  forfeited  at  the  ex])iration  of  the  said  period  of  thirty 
days.  The  jiayments  n»ade  at  the  time  of  application  shall  be  con- 
sideied  the  annual  ])ayments  in  advance  for  the  first  twelve  months, 
an<l  applications  for  licenses  or  leases  for  the  areas  hereby  declared 
forfeiti'd  mav  he  made  at  the  mines  office,  at  ten  o'clock  of  the  mom- 
ing  of  the  next  day  after  the  last  day  of  the  said  period  of  thirty  days, 
and  the  Commissioner  or  Deputy  Conmiissioner,  as  the  case  may  i)e, 
may  rri  civc  the  same.^ 

'  See  also  Acts  1893,  c.  2,  ss.  4,  5. 

(//)  Wiu-ncver,  during  any  year,  the  lessee  of  any  area  shall  have 
jicrfoimod  thereon  the  labour  required  under  section  32  of  this  Act, 
and  shall  have  made  return  thereof  to  the  Commissioner,  he  shall 
le(ntitled,  upon  application,  to  a  refund  of  the  payment  in  advance 
for  that  year. 

((•)  It  shall  be  lawful  for  the  lessee  of  any  area,  by  duplicate 
agreement  in  writing  witii  the  Commissioner,  to  avail  himself  of  the 
l»rovisions  of  this  chapter,  so  far  as  relates  to  the  annual  payment 
in  advance  and  the  refund  thereof,  and  such  advance  ])ayments  shall 
1  e  con-trued  to  comuience  from  the  nearest  anniversary  of  the  date 
of  tlie  le;ise.  So  long  as  the  rental  is  paid  as  provided  in  this  sub- 
section and  sub--ection  (f/),  the  area  so  held  under  lease  shall  not 
he  liable  tn  forfeiture  for  non-working.' 

'  Soo  Arts  of  1893.  r.  2.  8.  6. 

((/)  The  provisions  of  this  section  and  sub-sections  shall  apply 
only  to  mine-  of  gold  and  gold  and  silver. 

lO.  I'veiy  lease  granted  uiuler  the  provisions  of  this  chapter 
-hall  he  executed  on  the  part  of  the  Crown  by  the  Commissioner  of 
Public  Works  and  Klines  under  his  hand  and  seal  of  office,  and  on 
the  ]>art  of  the  lessee  under  his  hand  and  seal,  signed  and  affixed 
fliereto  hv  the  lessee  or  his  dulv  authorized  attorney;    and  when  a 
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lease  is  executed  by  an  attorney,  the  instrument  conferring  such 
power  of  executing,  shall  be  filed  in  the  office  of  the  Commissioner 
before  such  lease  is  executed  by  such  attorney;  and  such  lease  shall 
])e  in  the  form  in  Schedule  A,  hereto  annexed,  and  shall  contain  all 
the  grants,  demises,  reservations,  covenants,  promises,  provisions, 
conditions  and  agreements  mentioned  or  intended  in  or  by  such 
Schedule;  and  shall  be  subject  to  and  contain  the  reservations  of  the 
rights  of  the  owners  of  the  soil,  their  heirs  and  assigns;  and  such 
lessee,  his  executors,  administrators  or  assigns,  where  such  lease  is 
granted  on  private  lauds,  shall,  before  making  entry  on  such  lands, 
obtain  from  the  owners  thereof  permission  to  enter,  either  by  special 
agreement  or  in  accordance  with  the  provisions  of  this  chapter.^ 

^  It  has  been  decided  under  "  The  Mines  Act,"  R.  S.  N.  S.  c.  7,  s.  19, 
that,  "  Before  acquiring  the  right  to  appoint  an  arbitrator  .  .  the 
warden  must  be  satisfied  of  the  existence  of  several  facts.  The  inquiry 
into  and  determination  of  these  facts  involve  the  exercise  by  him  of 
judicial  discretion,  and  in  addition  to  that  the  act  of  appointment  was 
in  itself  also  a  judicial  act.  .  .  The  warden  having  judicial  duties 
imposed  upon  him  was  bound  on  their  performance  to  observe  the  rules 
which  govern  in  such  cases— to  the  extent  at  all  events  of  hearing  the  other 
Hide.  See  Lord  v.  Lord,  (1855)  5  E.  &  B.  404.  In  re  Hopper,  (1867)  L.  R.  2 
Q.  B.  370-6,  and  the  observations  of  Bayley,  B.,  in  Capel  v.  Child,  (1832)  2 
Cr.  &  J.  558."  Per  Meagher,  J.,  in  Palgrave  Mining  Co.  v.  McDonald,  (1891) 
24  N.  S.  R.  74-75;  (see  also  Nichols  v.  Gumming,  (1877)  1  S.  C.  R.  407,  per 
Strong,  J.),  but  see  Palgrave  Gold  Mining  Company  v.  McMil-an,  (1892) 
App.  Gas.  460,  referred  to  in  note  to  sec.  21,  post.  Also  that  the  award 
cannot  be  m.ade  until  after  the  extent  of  territory  to  be  occupied  has  been 
determined  by  the  inspector.     (lb.) 

Such  an  agreement  or  proceeding  by  way  of  .arbitration,  under 
section  20  et  scq.,  is  a  co;idition  precedent  to  the  right  of  the  lessee  to 
enter.     Fielding  v.  Mott,  (1886)  14  S.  C.  R.   254. 

Held,  affirming  the  judgment  of  the  Court  below,  that  where  a  min- 
ing lease  is  obtained  over  private  lands  in  Nova  Scotia' the  lessees  must 
obtain  from  the  owners  of  the  land  permission  to  enter  either  by  special 
agreement  or  in  accordance  with  the  provisions  of  "  The  Mining  Act,"  R. 
S.  N.  S.  (4th  series)  c.  9.  Mining  leases  may  be  granted  in  all  districts, 
whether  proclaimed  or  unproclaimed.  A  mining  lease  is  not  invalid  be- 
cause it  includes  a  greater  number  of  areas  than  is  provided  by  the 
statute,  such  provision  being  only  directory  to  the  commissioner.  The 
issue  of  a  lease  cures  any  irregularity  in  the  application  for  a  license 
or  in  the  license  itself,  in  the  absence  of  fraud  on  the  part  of  the  lessee. 

Sir  W.  Ritchie,  G.J.  (255):  I  think  the  judgment  of  the  S.  C.  of  N.  S. 
as  delivered  by  Thompson,  J.,  in  this  case,  conclusive  against  the  appel- 
lants. ...  I  do  not  think  I  can  with  advantage  add  anything  to 
what  has  been  so  forcibly  and  conclusively  put  forward  by  Mr.  Justice 
Thompson  in  delivering  the  judgment  in  the  Court  below,  (1885)  (6  Russ.  & 
Geld.  339);  Fielding  v.  Mott,  (1887)  14  S;  C.  R,    254. 
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20.  When  the  hohler  of  a  lease  of  areas  on  private  lands  cannot 
make  an  aj;ri'i  nunl  with  the  (»\viu'r  tliereof  for  leave  to  enter  and  for 
easeiiu'iits,  ami  for  danui^'i'  to  sirIi  lands,  and  for  the  other  pnrposes 
nu'nlioiied  in  sett  ion  'i'l  of  this  ehai)ter,  it  shall  be  lawful  for  such 
holder  to  pve  notice  to  the  owner  or  tenant  to  appoint  an  arbitrator 
to  att  with  another  arl>itnitor  named  by  the  lessee  of  the  areas,  in 
<'rd«r  to  award  the  aujount  of  damages  to  which  the  owner  or  tenant 
pliali  be  entille«l,  by  reason  of  the  o])ening  and  working  of  a  mine 
in  sut  h  land-,  and  the  doing  the  acts  or  things  contemplated  by  this 
Feet  ion  ami  said  section:  and  if  any  lessee  shall  enter  and  work  upon 
the  land  leased  before  he  sliall  have  agreed  with  the  owner  of  the 
1  md,  or  have  his  damages  ap])raised  in  accordance  with  this  section, 
he  sliall  be  liable  to  the  owner  for  trespass  as  in  ordinary  cases. 

In  Th«'  Town  of  Stcllarton  v.  The  Acadia  Coal  Company,  dtnilded  by 
Mr.  Justice  Graham  on  thf  20th  December,  1897,  the  facts  alleged  were 
that  the  pl.iintiff  was  a  body  corporate,  and  the  owner  in  fee  and  occupant 
of  the  strrets  and  lan«'S  within  the  corporate  limits  of  the  said  Town,  in- 
rludinK  the  Lands  and  premises  therein  described;  that  the  defendant  com- 
pany was  a  body  corporate,  incorporated  by  chapter  64  of  the  Acts  of  the 
Legislature  of  Nova  Scotia  for  the  year  1865;  that  by  chapter  162  of  the 
Acts  of  said  LeRislature  for  the  year  1886,  all  the  property  of  every  nature 
and  description  of  the  Halifax  Company,  Limited,  and  the  Vale  Coal,  Iron 
and  Manufacturing  Company,  including  the  leases  held  under  chapter  7 
of  the  Revised  Statutes  of  N«)va  Scotia,  5th  series,  to  certain  coal  mining 
areas  covering  and  including  within  their  limits  the  property  hereinafter 
described,  became  vested  in  the  defendant  company,  and  the  defendant 
company  thereby  derived  its  title  to  said  leases  from  the  said  Halifax 
Company.  Limit«*d,  and  the  def«»ndant  company  has  since  held,  renewed, 
and  ol)tainc'd,  and  now  holds  the  said  coal  mining  leases  covering  the 
said  limits,  under  said  chapter,  and  under  chapter  1  of  the  Acts  of  the 
Legislature  of  Nova  Scotia  for  the  year  1892;  tha,t  by  reason  of  the  works 
of  the  partirs  holding  said  mining  leases,  and  of  those  under  them,  the 
plaintiff,  in  the  years  1895  and  1896,  while  the  defendant  company  held  said 
lenses  as  aforesaid,  suffered  damage  by  reason  of  the  falling  in  and 
siibsidenre  (.f  the  lands  described  as  follows:— Beginning  on  the  northern 
margin  of  the  road  leading  from  Stellarton  past  the  McGregor  slope,  to 
the  Westvillr  road  at  a  point  65  feet  in  a  south-westerly  direction  from 
the  south-rast  rornrr  of  the  most  eastern  house  of  the  Foster  Pit  Row; 
thenre  wrsterly  along  the  margin  of  the  said  road  420  feet;  thence 
southerly  50  feet;  th«nce  easterly  along  the  southern  margin  of  said 
road  120  fret,  and  thenre  northerly  50  feet  to  the  place  of  beginning, 
which  subsidence  was  caused  by  the  works  and  excavations  of  the  parties 
holding  said  leases,  and  while  said  damage  was  sustained  subsequent  to 
any  agreement  for  «.r  award  of  damages  required  by  said  chapter  7  or 
chapter  1.  or  any  Acts  in  amendment  thereof,  whereby  an  action  accrued 
to  th.«  plaintiff  against  the  defendant  company.  The  defendant  denied 
that  the  plaintiff  corporation  is  the  owner  in  fee,  or  at  all,  of  the  lands 
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described  in  the  claim;  that  the  plaintiff  was  the  occupant  of  the  lands 
described  in  the  claim,  and  said  that  any  occupation  of  said  lands  by  the 
plaintiff  was  by  leave  and  license  of  the  defendant;  that  the  lands  were  the 
lands  and  premises  of  the  defendant  Company;  that  the  leases  held  by 
defendant  Company  were  held  immediately  from  the  Queen,  represented 
In  that  behalf  by  the  Commissioner  of  Mines  and  Public  Works  for  the 
Province  of  Nova  Scotia,  and  not  from  the  Halifax  Company,  Limited, 
and  denied  that  the  falling  in  or  subsidence  of  the  lands  described  in 
the  claim,  or  any  part  thereof,  was  caused  by  any  of  its  acts  or  "vorltings, 
or  from  the  acts  or  workings  of  the  Halifax  Company.  Limited, or  any  per- 
son or  corporation  from  whom  the  company  derived  its  title  to  said  leases, 
and  denied  that  the  subsidence  was  caused  by  or  from  the  workings  of  any 
person  or  corporation, and  said  that  at  the  time  said  excavations  were  made, 
the  person  or  corporation  making  the  same  was  the  owner  in  fee  of  the 
lands  described  in  the  claim;  that  the  said  excavations  were  made  by  the 
leave  and  license  of  the  owner  in  fee  of  the  lands;  and  that  the  plainitff's 
claim,  if  any,  was  barred  by  chapter  112  of  the  Revised  Statutes  of  Nova 
Scotia,  5th  series. 

The  judgment  of  Mr.  Justice  Graham  was  as  follows:  — 

"  I  have  no  difficulty  in  finding  as  a  fact  that  the  subsidence  of  the 
land  (a  portion  of  the  street  in  the  Town  of  Stellarton)  was  caused  by  the 
excavation  beneath  in  working  the  mine  of  which  the  defendants  are  the 
present  lessees. 

There  is  evidence  that  the  General  Mining  Association,  predecessors 
in  title  of  the  defendants,  worked  in  that  locality.  Then  there  is  the  fact 
of  the  subsidence  which  would  be  unaccountable  in  this  country  unless 
it  was  due  to  human  agency.  Besides,  the  facts  are  peculiarly  within 
the  knowledge  of  the  defendants,  and  it  was  very  easy  for  them  to  show 
by  the  plans  of  the  underground  working  that  Lannon  was  mistaken  if 
that  was  the  case. 

I  also  find  that  this  street  was  formerly  a  public  road,  and  according 
to  our  law  the  fee  was  divested  from  the  original  private  owner. 

But  the  last  work  of  excavation  proved  was  in  1870,  long  before  the 
defendants  had  acquired  the  title,  and  although  the  subsidence  took  place 
since  and  during  the  currency,  there  is  no  liability.  The  case  is,  I  think, 
within  the  decision  in  Greenwell  v.  Low  Beechburn  Coal  Co.  (1897)  2  Q. 
B.  165. 

The  plaintiffs,  however,  rely  upon  sections  in  the  Mines  Acts,  namely, 
section  20,  made  applicable  to  coal  mines  by  section  105,  section  20  and 
following  sections  relate  to  compensation  to  the  owners  of  surface  pro- 
perty to  be  made  by  the  mine  owner  in  connection  with  the  opening  and 
working  of  the  mine. 

1. — In  my  opinion  the  common  law  liability  is  not  extended  by  rea- 
son of  .anything  in  those  provisions.  Before  this  (1892)  the  penalty  upon 
the  mine  owner  for  entering  and  working  before  making  an  agreement 
with  the  surface  property  owner,  or  arbitrating  in  respect  to  the  damages, 
was  a  liability  to  have  the  lease  forfeited  by  the  Supreme  Court  on  an 
application  of  the  person  complaining.    R.  S.  c.  7,  s.  ]8. 
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Perhaps  thai  was  considered  too  drastic.  At  any  rate  there  wa«  nn 
amendment,  and  the  penally  now  Is.  that  he  shall  be  liable  to  the  owner 
for  trespass  as  in  ordinary  cases— that  Is,  the  owner  shall  have  his  com- 
mon law  reme<ly.  The  legislature  may  have  thought  that  th.s  mode  of 
amendment  would  b«'  clearer  than  simply  to  repeal  the  provisions  about 
the  liability  to  have  the  lease  forfeited. 

2.  Subsidence  is  all  that  the  plaintiffs  can  complain  of  in  regard  to 
their  land,  and  is  all  the  defendants  can  be  connected  with. 

I  think  that  this  would  not  come  within  the  scope  of  the  arbitra- 
tor's powers  under  the  sections  in  question.  They  are  comprehensive, 
no  doubt,  as  will  appear  by  Palgrave  v.  McMillan,  (1892)  A.  C.  460,  but  as 
was  said  by  Bruce.  J.,  in  Green  well  v.  Low  Beechburn  Coal  Co.:  '  When 
I  find  that  the  powers  granted  do  include  a  great  many  things  which, 
apart  from  subsidence  will  necessarily  damage  the  surface,  I  think  I  may 
adopt  the  language  of  Lord  Blackburn,  in  Davis  v.  Ireharno,  and  say  that 
the  reasonable  conclusion  is  that  the  compensation  -s  intended  to  apply  to 
daujage  caused  by  things  done  in  the  exorcise  of  those  rights.* 

If  that  is  so,  the  defendant  was  not  obliged  to  agree,  or  to  arbitrate 
with  the  plaintiffs;  the  section  did  not  apply,  and  the  plaintiffs  are  left  to 
their  common  law  remedy,  and  in  consequence  of  Greenwell  v.  lx)w  Beech- 
burn  Coal  Co.,  they  have  none. 

The  action  will  be  dismissed,  and  with  costs." 

21.  'I'Ik'  notice  mentioned  in  the  last  preceding  section  shall, 
when  practicaltk',  he  personally  served  on  such  owner  or  his  agent, 
if  known,  or  tenant;  and  after  reasonahle  efforts  have  been  made 
to  elFect  ])ersonal  service  without  success,  then  such  notice  shall  be 
s  rvcd  i)y  leaving  it  at  the  last  place  of  abode  of  the  owner,  agent  or 
tenant.  Such  notice  shall  be  served,  if  the  owner  resides  in  the 
(fuinty  ill  wiiich  the  land  is  situate,  ten  days,  if  out  of  the  county, 
twenty  days.  It"  the  proprietor  refuses,  declines  or  omits  to  appoint 
an  arbitrator,  or  when  for  any  other  reason  no  arbitrator  is  ajipointed 
by  tile  i)iopii(tor  in  the  time  limited  therefor  in  tlie  notice  provided 
for  in  the  next  ])receding  section,  the  warden  of  tlic  municipality 
wlieiein  the  hmds  lie,  shall,  on  being  satisfied  by  afTidavit  that  sucli 
notic  •  ha-  cunie  to  the  knowledge  of  such  owner,  agent  or  tenant,  or 
tliat  siif  h  owner,  agent,  or  tenant  wilfully  evades  the  service  of  sucli 
notiie,  or  «annot  be  found,  and  that  reasonable  clTorts  have  been 
n  ade  to  efTe(  t  such  service,  and  that  the  notice  was  left  at  the  lasl 
phic-  of  abode  of  such  owner,  agent,  or  tenant,  appoint  an  arbitra- 
tor on  his  1  elialf. 

Where  the  warden  of  the  municipality  had  under  R.  S.  N.  S.  (5th 
merles)  c.  7.  s.  1I>.  appolnt«>d  an  arbitrator  on  behalf  of  the  respondents  to 
estimate  damages  to  be  paid  to  him  by  the  appellants  under  the  statute, 
and  it  appean'd  that  the  respondent  had  received  and  neglected  a  notice 
under  section  IS.  to  appoint.  It  was  held  that  such  appointment  was  not 
a  judicial  art.  and   that    a    fresh    notice    to  the  respondent  In   relation 
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thereto  was  not  a  condition  precedent  to  its  validity.  Where  an  award 
gave  to  a  land  owner  a  fixed  sum  as  estimated  damages  for  all  W(Tks  or 
occupation  necessary  to  or  required  by  the  mining  lessee  it  was  decided, 
that  having  regard  to  the  subject-matter  and  scope  of  the  Act,  such  award 
was  not  bad  for  uncertainty.  Palgrave  Gold  Mining  Company  v.  McMil- 
lan, (1892)  App.  Cas.  460. 

22.  All  arbitrators  appointed  under  the  authority  of  this  chapter 
shall  be  sworn  to  the  impartial  discharge  of  the  duties  assigned  to 
them;  and  they  shall  forthwith  proceed  to  estimate  the  reasonable  . 
damages  which  the  owners  and  tenants  of  such  lands,  according  to 
their  several  interests  therein,  shall  sustain  by  reason  of  the  opening 
of  necessary  shafts  and  other  excavations,  the  construction  of  roads 
and  drains,  the  erection  of  necessary  works  and  buildings  thereon, 
and  of  the  occupation  of  so  much  thereof  (to  be  determined  by  the 
Inspector  of  Mines,  in  the  event  of  any  dispute  arising  in  respect 
thereof),  as  the  lessee  may  require  for  all  purposes  connected  with  the 
opening  and  working  of  a  mine  to  the  most  advantage  thereon,  in- 
cluding therein  all  such  spaces  as  may  be  necessary  from  time  to  time 
for  a  dumping  ground  or  grounds,  for  depositing  the  mineral  mined, 
as  well  as  slate,  stone,  shale,  screenings,  waste  coal,  refuse,  rubbish, 
and  all  other  material  mined  or  excavated  by  such  lessee,  and  those 
claiming  under  him.  In  estimating  such  damages,  the  abitrators 
shall  determine  the  value  of  the  land  irrespectively  of  any  enhance- 
ment thereof  from  the  existence  of  gold  or  other  mineral  ores  or 
metallic  substances  therein.  In  case  such  arbitrators  cannot  agree, 
they  may  select  a  third  arbitrator;  and  when  the  two  arbitrators  can- 
not agree  upon  a  third  arbitrator,  the  warden  of  the  municipality 
in  which  the  lands  lie  shall  select  such  third  arbitrator.  The  award 
of  any  two  of  such  arbitrators,  made  in  wa'iting,  shall  be  final. 

23.  When  the  person  or  persons  entitled  to  such  damages  shall 
be  unknown  or  uncertain,  the  lessee  shall,  by  advertisement  published 
in  the  Royal  Gazette  at  Halifax,  and  in  a  newspaper,  if  any,  publish- 
ed in  the  county  where  the  lands  lie,  for  at  least  thirty  days,  in  which 
the  lands  shall  be  particularly  described,  call  upon  all  persons  having 
a  right  to  such  damages  to  appear  before  the  warden  of  the  munici- 
pality in  which  the  lands  lie  on  or  before  a  certain  day  therein  named, 
to  be  not  less  than  thirty  days  after  the  first  publication  of  such  ad- 
vertisement, to  appoint  an  arbitrator;  and  if  an  arbitrator  is  not  so 
appointed  on  or  before  such  day,  and  notice  of  his  appointment  given 
to  said  lessee,  the  warden  and  lessee  shall  each  appoint  an  arbitrator, 
and  all  further  proceedings  shall  be  in  accordance  with  the  provisions 
of  this  chapter;   and  the  warden  shall  receive  all  moneys  awarded  in 
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such  case,  and  \my  tlic  same  over  to  the  treasurer  of  the  municipality, 
ami  when  the  right  of  tlie  ownersliip  of  the  land  sluiU  be  in  dispute, 
the  jiaymcnt  for  damages  awarded  sluUl  in  like  manner  be  made  to 
tlie  wank'U,  wlio  sludl  j)ay  the  same  to  the  treasurer  of  the  muni- 
cipality. 

24.  Tlu'  i-ayment  of  such  damages  by  the  l)arty  liable  therefor 
to  tht'  jier.^ons  designated  by  the  award  as  entitled  thereto,  or,  if  tlie 
award  shall  not  designate  the  persons  entitled,  to  such  persons  as  in 
the  absence  of  any  dispute  shall  be  ostensi])ly  entitled  thereto,  shall 
exonerate  the  party  nuiking  i)ayment;  but  any  person  subsequently 
claiming  to  have  been  entitled  to  the  damages  so  paid  may  prosecute 
tlicir  claims  by  action  for  money  had  and  received  against  the  per- 
M)iis  to  whom  the  payment  shall  have  been  made.  In  case  the  award 
shall  not  designate  to  whom  the  money  is  to  be  paid,  or  in  case  the 
parly  designated  shall  decline  to  receive  it,  the  party  liable  to  the 
payment  of  the  amount  so  awarded  may  exonerate  himself  from  all 
further  liability  by  I)aying  the  amount  so  awarded  to  the  Protho- 
iiotary  of  the  Supreme  Court  for  the  county.  When  such  apj)raise- 
nu  nt  has  taken  })lace,  such  Prothonotary  shall,  upon  receipt  thereof, 
d('j)osit  the  same,  less  a  commission  of  one  per  cent,  thereon,  at  in- 
terest in  a  Government  savings  bank,  or  in  a  chartered  bank  nearest 
to  his  otlice.  Such  Prothonotary  shall  not  be  entitled  under  any  cir- 
enmstiinces  to  make  any  charge  beyond  such  commission. 

25.  In  case  of  disjmte  or  unknown  title,  the  Supreme  Court  or 
a  .hiilge  thereof,  on  application  of  the  claimant,  shall  order  the  dam- 
jigi's  paid  to  the  treasurer  of  the  municipality  to  be  paid  to  the  per- 
sons who,  on  due  investigation  by  such  court  or  judge,  shall  have 
established  their  right  thereto,  but  no  order  shall  be  made  until  it 
.-hall  be  shown  that  notice  has  been  given,  sufllcient  in  the  judgment 
of  tho  court  or  judge  to  protect  the  rights  of  all  persons  who  may  be 
or  may  claim  to  be  interested. 

20.  The  lessee  or  licensee  shall  not  be  im])licated  in  controver- 
si«*s  between  ])('rsons  contesting  title  to  the  damages.  Upon  pay- 
ment of  th«'  amount  of  damages  determined  by  the  arbitrators,  the 
h  ssco  shall  be  entitled  to  the  use  of  the  lands  so  acquired  during  the 
t  rm  of  his  lease  for  the  purposes  specified  in  section  22  of  this 
chapter,  and  at  tlie  end  of  said  lease  all  rights  of  the  lessee  in  such 
lands  by  virtue  of  such  lease  will  cease.* 

'  rndor  section  42  of  N.  S.  R.  S.  (4th  series),  c.  9,  a  licensee  has  been 
hclfl  entitled  to  a  lease;  the  statute  contemplates  the  grant  of  both 
lironscs  and  lenm^a  in  all  districts,  whether  proclnimed  or  unproclaimed; 
that  the  first  applicant,  whether  for  a  license  or  a  lease,  is  entitled;  that 
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applications  must  be  made  in  writing  to  the  Commissioner  or  Deputy 
Commissioner;  tlie  statute  does  not  annex  any  riglit  to  earlier  discovery; 
the  Commissioner  is  the  creature  of  the  statute,  and  has  no  jurisdiction 
given  him  to  enforce  equities  entirely  outside  of  the  statutory  proceed- 
ings; though  it  may  be  a  breach  of  duty  on  the  Commissioner'' s  part  to 
grant  a  license  without  the  bond  required  by  the  39th  section,  it  does 
not  follow  that  such  a  license  is  void.  Mott  v.  Lockhart,  (1883)  L.  R.  8 
App.  Cas.  568. 

A  license  to  search  for  minerals  granted  under  chapter  9,  R.  S. 
(4th  series),  is  assignable.  In  re  Milner's  Appeal,  (1877)  11  N.  S.  R.  522; 
(1877)  2  R.  &  C.  522. 

27.  In  no  case  in  which  the  award  shall  find  the  amount  of 
damages  with  sufficient  certainty  shall  such  award  be  set  aside  be- 
cause the  persons  entitled  to  damages  are  not  designated  by  name  or 
sufficiently  designated,  or  by  reason  of  irregularity  as  to  the  persons 
entitled,  or  of  any  matter  of  form;  but  the  Supreme  Court  or  Judge 
shall  rectify  any  error  or  informality,  or  shall  adopt  such  proceedings 
as  may  be  necessary  for  determining  to  whom  the  damages  may  be 
paid  or  for  otherwise  carrying  into  effect  the  provisions  and  intent 
of  this  chapter. 

See  notes  to  sec.  20. 

28.  The  parties  obtaining  licenses  and  leases  under  this  chap- 
ter, and  those  deriving  title  under  them,  shall  be  answerable  for 
damages  that  may  ensue  from  the  falling  in  of  land,  or  for  other 
injury  which  may  be  sustained  by  the  owners  or  tenants  of  such 
lands  subsequent  to  the  agreement  for  or  award  of  damages  required 
by  the  foregoing  sections,  by  reason  of  the  works  of  the  parties 
holding  licenses  or  leases,  or  of  those  under  them.  Where  an  agree- 
ment cannot  be  made  with  the  owner  of  the  land  for  any  such  sub- 
sequent damages,  the  holder  of  the  leases,  or  the  owners  or  tenants 
of  such  lands,  may  proceed  to  have  them  referred  to  arbitration  in 
the  manner  provided  and  set  forth  in  this  and  preceding  sections 
with  reference  to  the  assessment  of  damages  to  lands  and  for  entry. 

29.  All  leases  hereafter  granted  shall  be  for  the  term  of  forty 
years;  but  the  holder  of  any  lease  may  at  any  time  surrender  the 
same  by  notice  in  writing  signed  by  him,,  and  filed,  together  with  his 
counterpart  of  lease,  in  the  office  of  the  Commissioner;  but  in  case 
the  counterpart  of  the  lease  has  been  lost  or  cannot  be  obtained,  an 
affidavit  to  that  effect  made  by  the  lessee  shall  be  received  in  place  of 
such  counterpart;  but  nothing  herein  contained  shall  be  construed 
to  discharge  him  from  liability  in  respect  of  any  covenants  in  the 
lease  for  or  in  respect  of  any  act,  matter  or  thing,  for  which  at  the 
date  of  such  surrender  he  was  liable  under  the  terms  of  such  lease. 

27— M 
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30.  Such  leases  mny  be  forfeited  on  failure  to  pay  the  stipulated 
royaltits  other  than  those  arising  from  gold,  or  gold  and  silver-hear- 
ing nmtirial,  crushed  or  otiierwise  treated  at  a  licensed  mill,  or  to 
keep  cniploved  annually  on  the  demised  premises  the  number  of 
t'avs'  ljil)(>r  hereinafter  specified,  or  to  comply  with  any  other  of  the 
I  rovi>i<>ns  and  stipulations  in  the  leases  contained. 

ill.  Tiic  holder  of  any  mining  lease  shall  not  use  any  part  of  the 
lands  so  demised  for  any  other  jjurposes  whatsoever,  except  such  as 
shall  he  necessary  for  making  roads,  opening  drains,  erecting  neces- 
sary works,  buildings,  and  all  other  purposes  connected  with  the 
opening  and  working  such  mines  to  the  most  advantage;  and  all 
nece-sary  ways  and  watercourses  over  the  demised  premises,  whether 
(■.\pre«sly  reserved  in  such  lease  or  not,  shall  be  considered  as  re- 
scrvetl  to  the  Crown,  and  in  respect  to  the  making,  alteration  and 
use  thereof  shall  be  subject  to  such  orders  and  regulations 
as  the  (Jovernor  in  Council  may  from  time  to  time  consider  ex- 
]e(lient;  aiul  all  licensees  and  lessees  and  other  persons  employed 
about  the  mines  on  such  demised  premises,  shall  use  the  lands  in 
sudi  manner  as  will  be  the  least  injurious  to  the  owners  and  occu- 
]>ants  of  such  lands,  or  any  other  lands  lying  contiguous  thereto. 

32.  There  shall  be  employed  each  year  on  the  demised  premises 
a  nuudier  of  days'  la])or  equivalent  to  40  days  for  every  numlxjr  one 
area  comprised  therein.  The  year  for  this  purpose  shall  be  computed 
from  the  first  day  of  January,  April,  July,  or  October,  which  shall  first 
<  nsue  after  the  date  of  the  lease,  unless  the  lease  shall  be  dated  on 
one  of  such  days,  in  which  case  the  year  shall  be  computed  from  the 
•late  of  the  lease;  hut  any  lessee  holding  ten  or  more,  but  less  than 
twenty  areas  of  Class  No.  1  in  any  gold  district,  shall  not  be  re- 
(jnircd  during  the  first  year  of  his  holding  to  keep  employed  more 
than  thnc-fourths  of  the  number  of  days'  labor  al)ove  required  to  be 
]>erf«»rni('d  per  area;  in  like  manner,  if  holding  twenty  or  more,  but 
less  tlmn  thirty  of  such  areas  in  the  same  district,  he  shall  be  re- 
quired to  keep  employed  only  one-half,  and  if  holding  thirty  or  more, 
( nly  one-fourth,  the  above  required  number  of  days'  labor  during 
Muh  fir.-t  year. 

33.  Where  a  lessee  shall  have  employed  in  any  one  year  a  part 
only  of  the  amount  of  labor  required  to  be  performed  by  him  an- 
nually on  the  premises  demised  to  him  in  any  one  district,  or  under 
any  one  lease,  the  whole  of  the  areas  held  by  him  in  such  district  or 
under  such  lease  shall  not  necessarily  become  forfeited  therefor,  but 
only  a  part  of  such  demised  premises,  proportioned  to  the  number  of 
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days'  labor  which  such  lessee  has  failed  to  perform,  shall  become  for- 
feited; and  such  let^see  shall  make  selection  of  that  part  of  the  de- 
mised premises  which  he  will  retain.  To  avail  himself  of  the  pro- 
visions of  this  section,  a  lessee  must  make  known  his  selection  by 
notice  in  writing  to  the  Commissioner,  within  ten  days  after  the 
termination  of  the  year  for  the  non-performance  of  labor  during 
which  a  portion  of  the  premises  demised  to  him  becomes  forfeited; 
and  the  areas  selected  by  him  to  be  retained  shall,  so  far  as  possible, 
be  in  a  compact  block,  and  not  detached  from  each  other,  and  no 
number  one  area  shall  be  divided  in  making  such  selection.  Should 
any  one  lease  contain  areas  thus  retained  and  also  areas  which  are 
forfeited,  such  lease  shall  be  surrendered  by  the  lessee,  who  shall 
receive  a  new  lease  of  the  areas  so  retained. 

34.  When  from  any  cause  whatever  a  leased  mine  shall  become 
forfeited  to  the  Crown  under  the  proceedings  hereinafter  by  this 
chapter  directed,  all  the  right,  title  and  interest  which  the  holder 
of  such  forfeited  lease  had  therein  immediately  previous  to  such  for- 
feiture become  thereby  vested  in  the  Crown;  but  the  lessee  of  any 
mine  may  during  his  lawful  occupancy  thereof,  or  within  thirty  days 
from  the  date  of  such  forfeiture,  take  down  and  remove  any  houses, 
buildings,  machines  or  other  erections,  built  or  placed  by  him  there- 
on, notwithstanding  that  the  same  may  be  considered  in  law  as 
attached  to  the  freehold. 

35.  Any  person  occupying  and  staking  off  any  areas,  or  taking 
possession  of  by  staking  off  any  areas,  on  lands  not  lying  within  any 
proclaimed  gold  district,  not  exceeding  one  hundred  areas  of  Class 
No.  1,  shall  be  entitled  to  a  license  or  lease,  as  the  case  may  be, 
in  preference  to  any  other  applicant.  Every  such  person  shall  be 
entitled  to  one  week  and  thereafter  to  twenty-four  hours'  time  for 
making  his  application  for  every  fifteen  miles  distance  of  the  mine 
so  occupied  and  staked  off,  from  the  ofBp.e  of  the  Commissioner  at 
Halifax,  by  the  shortest  mail  route. 

36.  The  Commissioner  of  Public  Works  and  Mines  may  issue 
licenses  to  search  for  gold  and  silver,  to  be  called  "  Prospecting 
Licenses,"  which  shall  be  subject  to  the  rules  prescribed  by  this 
chapter. 

^The  effect  of  the  amendment  of  R.  S.  c.  7,  s.  91,  by  the  Acts  of 
1889,  c.  23,  s.  3,  was  to  create  a  change  in  the  system,  by  abolishing 
licenses  to  work  and  substituting  th^erefor  leases,  enabling  applicants 
to  obtain  licenses  in  the  first  instance  without  the  preliminary  license. 
Attorney-General  v.  Reynolds,  (1895)  27  N.  S.  R.  184. 
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H7.  Any  sucli  license  may  include  any  area  not  exceeding  one 
hundred  areas  of  Class  No.  1  in  extent,  so  as  the  same  shall  be  laid 
oil  in  quatlriluteral  and  rectangular  ligures,  and  shall  not  in  length 
excood  double  the  breadth  thereof. 

ilH.  Sue  h  license  shall  be  in  force  for  any  period  not  exceeding 
twilvc  months  from  the  date  of  the  application  therefor. 

JJ!>.  All  applications  for  prospecting  licenses  shall  define  by 
meU'i^  and  bounds  witli  reasonable  certainty  the  lands  applied  for, 
and  sliall  be  accompanied  by  a  payment  at  the  rate  of  fifty  cents  per 
art  a. 

40.  Before  such  license  shall  be  issued  the  applicant  shall  enter 
into  a  l)ond  with  ller  Majesty  the  Queen  witli  two  sureties  to  the 
satisfaction  of  the  Commissioner,  to  recompense  the  proprietor  of 
the  soil,  in  the  event  of  entry  being  made  on  private  lands,  for  dam- 
age done  to  his  lands,  to  make  the  returns  at  the  expiration  of  the 
license,  and  to  pay  the  royalties  hereinafter  required. 

41.  If  the  proprietor  of  private  lands  so  entered  upon  shall  seek 
damages,  he  shall  before  the  end  of  three  months  after  the  expira- 
tion of  the  license  make  his  claim  in  writing  against  the  holder  of 
such  license,  detailing  the  particulars  and  amount  of  claim;  and  if 
the  claim  is  not  adjusted  by  agreement  between  the  parties  within 
one  month  after    notice    thereof  as  aforesaid,  either  of  said  parties 
may  give  notice  to  the  other  to  appoint  an  arbitrator  to  act  with  an- 
other arbitrator  to  be  named  by  the  party  giving  the  notice.    Such 
notice  shall  when  practicable  be  personally  served  on  the  proprietor 
or   holder,  as  the  case    may  be,  or  his   agent,  or  tenant;    and  after 
reasonable  cfTorts  have  been  made  to  efTect  personal  service  without 
success  then  sucli  notice  shall  be  served  by  leaving  it  at  the  last  place 
of  alode  of  tlie    ])roprietor,    holder,  agent  or  tenant.      Such  notice 
shall  be  served,  if  the  proprietor  or  holder  resides  in  the  county  in 
which  the  land  is  situated,  ten  days,  if  out  of  the  county,  twenty 
days.     If  the  ]>roj)rietor  or  holder  refuses,  declines  or  omits  to  ap- 
point an  arbitrator,  or  when  for  any  other  reason  no  arbitrator  is  ap- 
pointed hy  the  proprietor  or  holder  in  the  time  limited  therefor  in 
the  notice  provide«l  l)y  this  section,  the  warden  of  tlie  municipality 
wherein  the  lands  lie  shall,  on  being  satisfied  by  afTidavit  that  such 
notice  has  come  to  the  knowledge  of  such  proprietor,  holder,  agent, 
or    tenant     or    that     such    proprietor,    holder,    agent    or    tenant 
wilfully     eva<les     the     service     of     such     notice,     or     cannot     be 
found,  and  that  reasonable    efforts    have   been  made  to  efTect  such 
servire,  that  the  notice  was  left  at  the  last  place  of  abode  of  such 
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proprietor,  holder,  agent  or  tenant,  appoint  an  arbitrator  on  his 
behalf. 

42.  All  the  provisions  of  sections  20,  21,  22,  23,  24,  25,  26  and 

27,  shall  be  applicable  to  and  shall  govern  so  far  as  practicable  the 
proceedings  of  the  arbitrators  in  the  last  section  mentioned,  and  their 
award. 

43.  Within  the  period  for  which  the  license  is  granted,  the  party 
holding  the  same  shall  be  entitled  to  select  any  area  or  areas  com- 
prised therein  of  the  size  and  form  described  in  this  chapter;  and 
shall  be  entitled  to  a  lease  of  the  areas  selected  upon  the  terms  im- 
posed herein. 

44.  'No  lease  nor  any  prospecting  license  shall  authorize  en- 
try upon  any  buildings  or  the  curtilage  appertaining  to  any  house, 
store,  barn  or  building,  or  upon  any  garden,  orchard,  or  grounds  re- 
served for  ornament,  or  under  cultivation  by  growing  crops,  or  en- 
closed, except  with  the  consent  of  the  occupier,  or  by  license  from 
the  Governor  in  Council  authorizing  such  entry,  to  be  granted  on 
special  application,  setting  forth  the  circumstances  under  which  the 
same  is  applied  for,  and  on  such  terms  as  the  Governor  in  Coimcil 
may  impose. 

45.  On  all  leases  of  gold,  and  gold  and  silver  mines,  and  pro- 
specting licenses  to  search  for  gold,  there  shall  be  reserved  a  royalty 
of  two  per  cent,  upon  the  gross  amount  of  gold  and  silver  mined. 


LICENSED    MILLS. 

46.  The  Commissioner  may  issue  a  license  to  any  person  or  per^ 
sons  (to  be  called  "  licensed  mill  owners  ")  to  run  or  use  any  mill  or 
machinery  (to  be  called  a  "  licensed  mill "),  for  the  purpose  of  the 
reduction  or  concentration  of  quartz  or  other  gold  or  gold  and  silver 
bearing  material,  or  the  obtaining  of  the  gold  and  silver  therefrom 
by  crushing,  stamping,  amalgamating  or  otherwise,  and  to  retain  out 
of  such  gold  and  silver  a  sufficient  amount  to  pay  the  royalties  pre- 
scribed by  this  chapter,  and  no  person  or  persons  shall  run  or  use 
such  mill  or  machinery  without  such  license  therefor  first  had  and 
obtained,  except  in  the  case  of  mills  or  machinery  worked  by  hand. 

4T.  Before  any  such  license  shall  be  granted,  the  party  applying 
therefor  shall  enter  into  a  bond  to  Her  Majesty  in  the  penalty  of 
two  thousand  dollars,  to  comply  with  the  requirements  of  this 
chapter  in  respect  to  licensed  mill  owners. 
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4H.  r.very  litcnseil  mill  owirt  shall  kiH'j)  on  the  demised  premi- 
sos  a  \)ook  t)r  b  M)ks  of  account,  to  bo  supplied  by  the  Cominissioner, 
whi(h  -hall  at  all  times  be  open  to  the  insjjection  and  examination 
(.f  the  Commissioner,  or  the  J)ei)Uty,  or  the  Inspector  of  Mines,  or 
any  other  jieison  thereto  autlu)rized  by  the  Commissioner,  in  which 
book  or  books  shall  be  entered  a  clear  and  distinct  statement  of  all 
(juart/.  or  other  material  reduced,  concentrated,  crushed,  stamped  or 
amaltramnted  at  such  licensed  mill,  and  the  following  particulars  in 
respect  of  the  same: — 

I.  Tlie  name  of  the  owner  or  owners  of  each  distinct  jjarcel  or 
lot  of  (piartz,  or  other  material  crushed. 

II.  The  wei«rht  of  each  such  parcel  or  lot. 

III.  The  date  of  the  crushing  of  the  same. 

IV.  The  actual  yield  in  weight  of  gold  or  gold  and  silver  from 
each  sucli  i)arcel  or  lot. 

V.  The  royalty  thereon,  calculated  at  two  per  cent. 

VI.  The  number  of  the  lease  of  the  mine  or  area  (so  far  as  the 
same  is  known  or  can  be  ascertained)  from  which  each  such  parcel 
or  lot  was  raised,  and  if  he  fail  to  keej)  such  book  or  ])ooks  of  ac- 
(oum.  his  license  shall  be  revoked. 

•lO.  y.iuh  licensed  mill  owner  shall  pay  or  cause  to  be  paid,  in 
nioney.  in  weekly  or  other  payments,  as  the  Commissioner  shall 
order,  to  tlie  Commissioner  or  to  the  Deputy  Commissioner  for  the 
district,  a  royalty  of  two  per  cent,  on  the  gross  amount  of  gold  o))- 
taine<l  by  amal^^amation  or  otherwise  in  the  mill  of  such  licensed 
mill  owner,  at  the  rate  of  nineteen  dollars  an  ounce  troy  for  smelted 
L'o!d,  and  ciLditcen  dollars  an  ounce  troy  for  unsmelted  gold,  and  of 
two  per  ctiit.  f)n  the  silver,  at  the  rate  of  one  dollar  i)er  ounce  troy. 

•"SO.  In  case  any  lic(Mised  mill  owner  shall  fail  to  pay  such  royalty 
in  thf  modo  and  at  the  time  prescribed  by  or  in  accordance  with 
thi-  chapfer,  he  shall  be  liable  to  an  action  at  the  suit  of  the  Oom- 
mis-ion*  r  ;  s  for  money  had  and  received  to  the  use  of  such  Comniis- 
sionrr;  an«l  sue])  action  may  be  brought  according  to  the  amount  of 
the  (laim.  in  the  same  court  which  would  have  jurisdiction  in  case 
the  amount  claimed  were  an  ordinary  private  debt,  and  his  license 
jnay  be  revoked, 

HI.  Kvery  licensed  mill  owner  shall  file  in  the  office  of  the 
Deputy  Commissioner  for  the  district,  on  the  first  day  of  the  month, 
•■•r  if  iliere  be  no  Deputy  Commissioner  for  the  district,  then  in  the 
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ofBce  of  the  Commissioner  on  or  before  the  tenth  day  of  each  month, 
a  return,  being  a  copy  of  the  entries  in  such  book  or  books  of  ac- 
count for  tlie  last  preceding  month,  as  prescribed  by  the  forty-ninth 
section  of  this  chapter,  which  return  sliall  be  verified  by  the  affidavit 
of  the  person  principally  employed  in  keeping  such  account,  and  on 
failure  to  make  such  return  or  to  verify  the  same  as  aforesaid,  the 
license  of  any  mill  owner  may  be  revoked. 

52.  If  during  any  month  no  quartz  or  other  material  be  reduced, 
concentrated,  crushed,  stamped,  or  amalgamated  on  such  premises, 
the  mill  owner  shall  make  a  return  to  that  effect,  which  return  shall 
be  verified  by  the  affidavit  of  the  owner  or  of  the  person  in  charge 
of  the  premises,  and  on  failure  to  make  such  return  or  to  verify  the 
same  as  aforesaid,  the  license  of  any  mill  owner  may  be  revoked. 

53.  Any  owner  or  part  owner  of  any  mill  or  machinery  for  the 
crushing  or  reduction  of  quartz,  or  for  the  obtaining  of  gold  or  gold 
and  silver  therefrom  (other  than  mills  or  machinery  worked  by  hand) 
which  shall  be  engaged,  used  or  employed  for  the  crushing  or  reduc- 
tion of  quartz  or  other  gold  or  gold  and  silver  bearing  material  or  the 
obtaining  of  gold  or  gold  and  silver  therefrom,  without  a  license 
therefor  first  had  and  obtained  as  prescribed  by  this  chapter,  and 
any  person  engaged  as  agent,  servant,  workman,  clerk  or  otherwise, 
in  any  such  mill,  shall  forfeit  and  pay  the  sum  of  four  hundred  dol- 
lars for  each  such  offence,  and  for  every  day  in  which  such  offence 
shall  be  committed  the  same  shall  be  considered  a  new  offence. 

54.  When  the  account  books  prescribed  by  this  chapter,  or  any 
of  the  accounts  hereby  required,  shall  be  fraudulently  or  falsely 
kept,  or  the  affidavits  hereby  prescribed  or  any  of  them  shall  be  false 
or  fraudulent,  the  license  to  the  mill  in  respect  of  which  the  offence 
has  been  committed  may  be  revoked,  and  the  "  licensed  mill  owner  " 
shall  be  liable  for  each  offence  to  a  penalty  of  not  more  than  two 
thousand  dollars,  to  be  recovered  in  the  Supreme  Court  in  the  name 
of  the  Commissioner. 

55.  In  case  a  "  licensed  mill  owner  "  is  not  the  owner  of  the  mill 
or  machinery  so  licensed,  the  owner  thereof  may  apply  to  the  Com- 
missioner to  have  said  license  revoked;  and  upon  proof  having  first 
been  given  that  the  "licensed  mill  owner"  has  received  fourteen 
days'  notice  that  such  application  would  be  made,  with  the  date 
thereof,  and  that  the  applicant  is  the  legal  owner  of  said  mill  and 
n^achinery,  said  license  may  be  revoked. 
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50.  The  Commissioner  sliall  have  authority  to  enquire  into  any 
nlleged  viohition  of  tlie  sections  wliorehy  such  mill  license  nuvy  be 
revoketl,  and  if  in  his  judgment  such  violation  has  been  committed 
he  may  revoke  the  same,  but  his  judgment  shall  be  subject  on  ap- 
j)eal  to  the  revision  of  a  Judge  at  Chandlers,  who  shall  make  such 
order  in  resj)ect  to  the  same  as  shall  be  agreeable  to  law  and  justice, 
and  if  he  think  lit  may  order  any  question  of  fact  to  be  tried  by  a 
jury. 

57.  Every  licensed  mill  owner  who  shall  in  all  respects  have 
com})lied  with  this  chapter  shall  be  entitled  to  receive  from  the  Com- 
missioner at  the  end  or  expiration  of  every  three  months  from  the 
date  of  his  license,  a  sum  equal  to  five  per  cent.  ui)on  the  amount 
paid  over  by  him  as  royalty  during  such  period;  but  no  such  percent- 
uge  shall  f7e  paid  in  the  case  of  free  leases. 

5M.  A  licensed  mill  owner  may  at  any  time  surrender  his  license 
by  delivering  the  same  into  the  ofiice  of  the  Commissioner  with  a 
written  surrender  endorsed  thereon,  but  no  such  surrender  shall  take 
elFect  till  after  the  lapse  of  ten  days  from  the  filing  at  the  office  of 
the  Commissioner  of  a  notice  in  writing  of  the  intention  of  such  mill 
owner  to  surrender  the  same. 

•S1>.  I'pon  such  surrender  taking  elTect  as  aforesaid  such  mill 
shall  cease  to  be  a  "  licensed  mill "  until  again  licensed  under  the 
provisions  of  this  chapter.  The  death  of  a  licensed  mill  owner  shall 
terminate  the  license,  except  that  his  executors  or  administrators 
shall  be  bound  to  close  up  the  outstanding  business  with  the  depart- 
nient,  and  the  Commissioner  may  grant  a  license  to  any  other  appli- 
CHut  after  such  death. 

00.  'J'ht'  licensed  mill  owner  so  surrendering  his  license  and  his 
pureties  shall  remain  liable  under  their  bond  for  all  obligations  ac- 
cruing tlieieunder  up  to  the  time  when  the  surrender  takes  effect  as 
aforesaid,  but  shall  not  ])c  liable  for  obligations  accruing  thereafter. 

KI-nriRI.MKNTS    OK    LKSSKES    AND    LICENSEES. 

01.  I.ssces  of  mines  shall  be  bound  to  make  to  the  office  of  the 
Commissioner  f»r  to  the  I)ei)idy  Commissioner  for  the  district,  within 
ten  days  after  the  first  days  of  January,  April,  July  and  October  in 
each  year,  true  and  correct  returns  to  the  best  of  their  knowledge 
and  belief,  on  forms  to  ])e  sujplied  ])y  the  Commissioner,  in  which 
slijill  i  e  comprised  the  following  particulars: 


I 
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I.  The  number  of  days'  labor  performed  on  the  demised  premi- 
ses during  the  preceding  quarter. 

II.  The  number  of  tons  of  quartz  or  other  gold  or  gold  and 
silver  bearing  material  raised  from  the  demised  premises  during  the 
preceding  year. 

III.  The  person  or  persons  to  whom  the  same  has  been  sold  or 
disposed  of,  and  the  different  lots  or  parcels  in  which  the  same  has 
been  sold  or  disposed  of,  with  dates. 

IT.  The  weight  of  all  quartz  or  other  gold  or  gold  and  silver 
bearing  material  sent  by  him  during  the  quarter  to  any  licensed  mill, 
and  the  name  and  description  of  the  mill  to  which  the  same  has  been 
sent,  and,  when  the  same  has  been  sent  and  kept  in  distinct  parcels, 
the  weight  of  each  separate  parcel. 

V.  The  yield  of  each  separate  parcel  or  lot,  as  returned  and  al- 
lotted by  the  mill  owner,  with  the  date  of  allotment. 

VI.  The  total  quantity  of  gold  or  silver  obtained  from  the  mine 
in  any  manner  during  the  quarter,  distinguishing  that  resulting  from 
the  quartz  or  other  gold  or  gold  and  silver  bearing  material  crushed 
at  licensed  mills,  from  the  gold  or  gold  and  silver  otherwise  obtained. 
Such  returns  shall  be  verified  by  affidavits,  to  be  made  before  the 
Commissioner,  or  one  of  the  Deputies,  or  a  Justice  of  the  Peace. 

62.  The  lessee  and  licensee  of  each  mine  shall  be  liable  for  royalty 
upon  all  gold  or  gold  and  silver  obtained  from  his  mine  in  any  other 
way  than  from  quartz  or  other  gold  or  gold  and  silver  bearing  ma- 
terial crushed  by  licensed  mills;  but  he  shall  be  exempt  from  any 
claim  in  respect  of  gold  or  gold  and  silver  obtained  from  quartz  or 
other  gold  or  gold  and  silver  bearing  material  so  crushed,  the  lia- 
bility of  the  mill  owner  for  such  royalty  being  substituted  for  that  of 
the  lessee. 

63.  When  any  parcel  of  quartz  or  other  gold  or  gold  and  silver 
bearing  material  from  a  free  mine  shall  have  been  crushed  at  a 
licensed  mill,  the  owner  of  the  quartz  or  other  gold  or  gold  and  silver 
bearing  material,  on  proof  of  the  facts  to  the  satisfaction  of  the  Com- 
missioner, shall  be  entitled  to  receive  from  the  Commissioner  the 
amount  deducted  by  the  licensed  mill  owner  and  paid  as  royalty 
under  the  provisions  of  this  chapter. 

64.  In  case  any  holder  of  a  lease  granted  under  this  chapter 
shall  fail  to  make  payment  of  any  royalty  accruing  under  the  terms 
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of  section  i\2  of  tliis  chapter,  witliiii  ten  days  after  the  time  j)re- 
scri)»e(l  hy  tliis  chapter  for  making'  his  return  to  the  Connnissioner 
or  tlu'  Peputy  Commissioner  for  the  District,  lie  sliall  he  liable  to 
an  action  ai  the  suit  of  the  Commissioner  of  Mines,  as  for  money  had 
and  re.eivcd  to  his  use  for  the  value  of  the  royalty  so  accruing. 

im.  Such  action  may  l)e  hrou^rht,  accordin*^  to  the  amount 
chiiuH-d,  lufore  the  same  court  whicli  would  have  jurisdiction  incase 
thr  aiuoimt  claimed  were  an  ordinary  private  debt;  and  on  a  change 
of  Commissioner,  actions  prosecuted  by  him  shall  be  continued  and 
prosecuted  hy  his  successor  in  such  manner  as  the  court  shall  direct; 
auil  a  Commissioner  may  ])rosecute  in  his  own  name  as  for  money  had 
jiud  received  to  his  nse,  although  the  same  may  become  due  to  a 
l>rcvious  Commissioner. 

OO.  Ill  any  case  of  liability  to  forfeiture  of  any  gold  or  gold  and 
silvtM  mining  lease  for  non-compliance  by  the  lessee  with  the  terms, 
stipulations,  and  conditions  therein  contained  or  by  this  chapter  re- 
quired, the  Citmmi-sioner  shall  cause  a  notice  in  the  form  in  schedule 
\i  to  le  jiersonally  served  U})on  the  lessee  (or  some  or  one  of  the  les- 
sees, where  more  than  one  are  included  in  the  lease),  or  his  agent 
or  J  e:s'>n  princi|)ally  employed  on  the  premises,  or  shall  cause  such 
nittiee  to  be  ])osted  upon  the  premises  leased  where  no  person  can 
1  ('  found  in  tlie  gold  district  where  such  premises  lie,  or  (in  case  tlie 
leased  |)remises  are  not  within  a  proclaimed  gold  district)  in  the 
))ol!ing  di>triet  in  which  such  premises  are  situated,  npon  whom  to 
make  service  th(>reof,  informing  him  of  such  charge,  and  appointing 
a  time  (not  l(\<s  than  thirty  days  after  the  service  or  posting  of  such 
ivt  ce)  and  place  for  the  investigation  of  the  same;  and  a  duplicate 
of  such  notice  sliall  also  be  ])osted  np  in  the  ofTice  of  the  Commis- 
missionrr,  for  at  least  thirty  days  next  ])revious  to  the  time  so  ap- 
pointed: and  such  duplicate  shall  be  kei)t  so  ])osted  for  at  least  thirty 
days  after  the  investigation  and  decision  of  the  case,  with  the  de- 
cision and  till'  date  of  such  decision  briefly  noted  thereon.' 

'In  tlio  Attorney-Cencral  v.  Temple.  (Ift96)  29  N.  S.  R.  288,  the 
forfi'iturr  iindrr  provipions  of  s.-s.  n  of  Bee.  18  of  this  Act  as  amended 
May  21  Ht.  1S01.  by  the  Commissioner  of  Mines  of  a  lease,  dated  10th  June, 
1S8J>.  f)f  gold  arras  in  Montague  district,  "for  the  term  of  21  yeirs,  to 
rommrnro  and  ho  rompletcd  from  the  21st  day  of  May,  1889."  was  held 
bad  by  Townsbmd.  .T..  at  the  trial,  ly^cause  (1)  it  was  made  r.r  partr 
and  withoiit  thr  nsnal  proror>ding  and  adjudication  of  forfeiture  (under 
the  general  provisions.  1892.  ss.  66-69);  (2)  the  money  (rent)  tendered 
v^as  in  time,  and  {?,)  that  the  language  of  the  statute,  viz.,  "the  date  of 
thr  loase  "  means  the  date  of  the  document,  and  not  the  commencement 
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of  the  term  fixed  in  the  lease.  On  appeal  the  judgment  was  sustained 
by  Ritchie,  J.,  "  only  on  the  ground  that  the  rent  was  not  in  arrears." 
Graham,  E.J.,  and  Meagher,  J,,  (doubting),  but  following  Attorney-Gen- 
eral V.  Sheraton,  (1895)  28  N.  S.  R.  492,  which,  he  said,  "  governs  this  casj 
in  one  particular,  and  I  yield  to  its  authority." 

Graham,  E.J.,  said,  p.  292:  "I  agree  with  him  (Townshend,  J.)  that 
there  should  have  been  forfeiture  proceedings  and  a  judgment  of  for- 
feiture under  the  general  provisions,  1892,  ss.  66-69,  and  that  under  the 
proper  construction  of  the  provisions  relating  to  rental  applicable  to  the 
case  of  this  lease,  there  was  not  to  be  an  ipso  factor  forfeiture." 

"  There  have  been  changes  in  the  Acts  which  were  applicable  to 
the  case  of  Attorney-General  v.  Sheraton,  (1895)  28  N.  S.  R.  492.  At  any 
rate  there  is  now  an  addition,  which  was  not  applicable  in  that  case, 
made  by  the  Act  of  1890,  c.  19,  s.  2. 

Page  299:  "  I  am  not  impressed,  however,  with  the  idea  now  advanced 
that  a  recital  in  the  rental  agreement  which  identifies  the  lease  by  number, 
and  also  by  the  date,  which,  under  the  assumption,  is  an  erroneous  date, 
constitutes  an  estoppel.  I  think  it  is  merely  a  case  of  false  demonstra- 
tion. Moreover,  the  duplicate  lease  is  also  a  public  document  in  the 
office,  publishing  its  correct  date  as  forcibly  as  the  rental  agreement 
misrepresents  it.  And  I  do  not  think  that  the  defendants  can  set  up 
this  estoppel,  if  it  is  supposed  to  exist,  between  the  commissioner  and  the 
relator;  or  if  it  is  relied  on  as  an  estoppel  against  the  commissioner, 
that  the  Crown  or  public  is  estopped  by  his  mistakes  under  this  public 
Act." 

On  the  question  of  the  right  of  the  defendants  (licensees  from  the 
Crown  of  the  alleged  forfeited  areas)  to  attack  the  plaintiff's  lease,  on 
the  ground  that  the  term  w.as  21  years  instead  of  20,  as  it  was  contended 
it  should  have  been  to  comply  with  the  statute,  Graham,  E.J,,  (p.  300), 
decided  that  "  the  defendant  cannot  raise  the  question.  Osborne  v.  Mor- 
gan, (1888)  13  App.  Cas.  227,  is  in  point.  Queen  v.  Hughes,  (1865)  L.  R.  1  P. 
C.  81,  and  Reg.  v.  Clarke,  (1851)  7  Moo.  P.  C.  77,  were  cases  in  which  the 
Crown  had  instituted  proceedings  directly  to  annul  the  grant  on  the  ground 
that  the  statutory  officer  had  violated  the  Act  and  granted  an  excessive 
area.  Osborne  v.  Morgan  is  a  case  in  which,  as  here,  the  subject  was 
treating  is  as  void,  and  was  attacking  it  in  a  collateral  proceeding  with 
a  subject.  This  was  also  the  case  in  Fielding  v.  Mott,  (1885)  18  N.  S.  R. 
347;  (1886)  14  S.  C.  R.  254." 

This  decision  was  affirmed,  (1897)  27  S.  C.  R.  355. 

See  note  to  s.  1,  Acts  of  1897,  c.  4;  In  re  Weir. 

OT.  At  the  time  and  place  appointed  the  Commissioner  shall 
proceed  to  investigate  such  case,  and  the  service  or  posting  of  the 
notice  shall  be  proved,  either  orally  at  the  investigation  or  by  affi- 
davit sworn  before  a  Justice  of  the  Peace  or  a  Commissioner  of  the 
Supreme  Conrt.  Upon  proof  of  snch  notice  and  upon  hearing  the 
evidence  relating  to  the  case,  which  shall  be  taken  in  writing  and 
signed  by  the  witnesses,  the  Commissioner,  on  being  satisfied  of  the 
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non-fiiltilmeiit  of  tlie  conditions  of  tlie  lease  or  of  the  provisions  of 
this  cliapttT,  shall  give  judgment  forfeiting  the  lease  and  revesting 
the  promises  in  the  Crown;  and  such  judgment  shall  be  in  the  form 
of  Schedule  K,  and  shall  be  signed  by  the  Commissioner.^ 

'See  Attorney-General  v.  Temple.  (1897)  27  S.  C.  R.  355,  referred  to 
in  notes  to  section  G6;  also  note  to  s.  1  Acts  of  1897,  c.  4;  In  re  Weir. 

US.  From  the  judgment  of  the  Commissioner  the  party  inter- 
c>trd  may  appeal  to  a  Judge  at  Chambers,  provided  that  notice  of 
such  appeal  be  given  to  the  Commissioner  within  thirty  days  from 
the  date  of  his  decisicm;  provided  also  that  the  party  appealing  shall, 
on  applying  for  such  ai)peal,  make  and  file  with  the  Commissioner 
an  atlidavit  that  he  is  dissatisfied  with  such  judgment,  and  that  he 
vorily  believes  the  lease  has  not  been  forfeited,  and  that  the  condi- 
tions in  resi)eet  of  which  the  forfeiture  has  been  declared  have  really 
and  truly  been  performed  and  fulfilled,  and  shall,  within  the  time 
limited  for  appeal  enter  into  a  bond  to  Her  Majesty  the  Queen  witli 
two  sutlicieut  sureties  in  the  penalty  of  fifty  dollars  to  enter  and 
prosecute  his  apjx'al  according  to  the  provisions  hereof,  and  pay  all 
costs  whiili  may  be  adjudged  against  him  by  the  Court  of  Appeal. 

OO.  On  such  a])peal  being  perfected  the  Commissioner  shall 
tiansmit  to  the  IVothonotary  at  Halifax  the  notes  of  testimony  taken 
lefore  him,  and  all  exhibits  put  in  evidence. 

TO.  Applications,  transfers  or  other  original  papers  in  the  !Mines 
otVu  c,  or  any  appeal  under  this  chapter,  shall  not  be  transmitted  un- 
less the  Commissioner  so  orders,  but  copies  thereof,  to  be  prepared 
at  tlie  expense  of  the  ]»arty  ap])ealing  and  certified  by  the  Commis- 
sioner or  l)ej)nty,  shall  be  transmitted  instead  of  the  originals.  Pro- 
vidrd  that  the  judge  hearing  the  case  may  grant  an  order  requiring 
.^ome  f^tficer  of  the  dej)artment  to  attend  with  the  original  applica- 
tion-, tran.-fcis.  and  other  papers  for  the  purpose  of  inspection. 

71.  'Pl.e  .Iiul^'e  iit  Chambers  shall  confirm  or  set  aside  the  judg- 
ment, «)r  make  such  order  thereon  as  is  agreeable  to  justice  and  in 
conformity  with  law. 

72.  If  n  judge  shnll  consider  that  the  case  involves  questions  of 
controverted  fact  on  which  he  is  of  opinion  that  the  verdict  of  a  jury 
should  pass,  he  niny  make  an  order  for  the  trial  of  the  quc'^tions  of 
fact  in  the  county  where  the  land  lies,  in  which  case  all  the  papers 
shnll  be  transmitted  to  the  Prothonotary  of  that  county,  and  the 
raise  sliall  come  on  for  trial  in  its  place  in  the  same  way  as  ordinary 
jnrv  causes. 
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73.  Upon  the  finding  of  a  jury  on  the  fact,  the  Judge  shall  pro- 
nounce judgment  on  the  whole  case.  So  soon  as  judgment  declar- 
ing forfeiture  of  the  lease  shall  be  given,  either  by  the  Commissioner 
without  appeal  or  by  the  Court  of  Appeal  when  the  Commissioner's 
judgment  is  appealed  from,  the  lessee  and  all  persons  holding  under 
him  shall  thereafter  cease  to  have  any  interest  in  the  mine  leased, 
and  a  minute  of  the  judgment  declaring  forfeiture  shall  be  registered 
in  the  office  of  the  Commissioner  on  the  expiration  of  the  time  lim- 
ited for  appeal  in  the  same  manner  as  prescribed  by  this  chapter  for 
leases  and  transfers;  and  the  leased  premises  shall  then  be  open  to  be 
leased  to  any  other  applicant  in  the  same  way  as  if  no  lease  thereof 
had  ever  passed,  and  pending  the  proceedings  between  the  delivery 
of  the  first  judgment  and  any  subsequent  judgment  on  appeal  there- 
from such  lessee  shall  suspend  all  mining  operations  on  the  area  al- 
leged to  be  forfeited,  otherwise  he  may  at  the  discretion  of  the  Com- 
missioner be  liable  to  be  treated  as  a  trespasser  as  hereinafter  directed. 

74.  Tlie  Commissioner  shall  have  power  to  declare  forfeited  all 
leases  granted  for  mining  gold  or  gold  and  silver  that  are  liable  to 
forfeiture  that  have  not  been  worked  or  have  only  been  colorably 
worked  for  the  space  of  five  years  next  preceding,  notice  of  such  in- 
tended declaration  first  having  been  given  to  the  lessee  or  lessees  for 
at  least  three  weeks,  such  notice  to  be  served  personally  or  forwarded 
by  registered  letter  to  the  post  office  address  of  such  lessee  or  lessees, 
Baid  notice  to  state  the  names  of  the  lessees,  the  number  of  the  leases, 
and  the  date  at  which  such  declaration  will  be  made. 

75.  On  the  day  so  named  in  such  notice  the  Commissioner  shall 
hear  any  party  interested  in  any  such  lease,  and  his  judgment  shall 
be  final,  unless  appealed  from  within  thirty  days  thereafter,  such 
appeal  to  be  made  and  perfected  as  provided  in  section  68  of  this 
chapter. 

76.  Xo  application  for  leases  or  prospecting  licenses  for  forfeited 
areas  shall  be  received  until  the  time  limited  for  appeal  has  expired, 
or  all  appeals  are  finally  determined. 

77.  Whenever  after  investigation  by  the  Commissioner  he  is 
unable  to  decide  who  was  the  first  applicant  for  a  prospecting  license 
or  lease  of  gold  areas  or  gold  and  silver  areas,  or  who  was  the  first 
applicant  for  license  to  search  for  mines,  other  than  gold  or  gold  and 
silver,  or  for  lease  of  such  mines,  the  said  Commissioner  may, 
after  notice  to  be  given  in  such  manner  and  for  such  length  of  time 
as  may  seem  to  him  to  be  proper,  cause  the  right  to  such  prospecting 
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license  or  lease,  or  license  to  search  or  lease,  to  be  sold,  offered  for 
pale  at  an  amtion  to  the  conflicting  applicants  in  whole  or  in  part  as 
he  shall  dcoin  host  for  the  public  interest,  and  the  applicant  who 
offers  an<l  pays  the  highest  preniiiini  above  the  i)rice  fixed  by  law- 
shall  be  tntilKd  to  be  considered  the  first  applicant  for  such  pro- 
sprcling  license  or  lease  for  gold  or  gold  and  silver,  or  license  to 
scan  h  or  lease  of  minerals  other  than  gold  or  gold  and  silver,  pro- 
videtl  tliJit  in  case  such  conflicting  ap])licant  or  applicants  do  not 
•  •tier  any  ))reniiuin  above  the  ])rice  fixed  by  law,  the  Commissioner 
may  olTir  the  prospecting  license,  license  to  search,  lease  for  gold  or 
g<»l(l  and  silver,  or  for  minerals  other  than  gold  or  gold  and  silver, 
go  applie*!  for,  at  puljlic  auction,  in  such  manner  as  he  may  think  fit. 

INLAW]  rL    ENTRY   AND    WORKING. 

T.S.  'I'lu'  Commissioner  of  Mines  shall  have  power  by  warrant 
under  liis  hand  and  seal,  addressed  to  the  sheriff  or  a  constable  of 
the  county  wherein  tlie  gold  district  lies,  to  cause  any  person  unlaw- 
fully in  possission  of  a  mine  so  judged  to  be  forfeited  to  be  removed 
from  tlie  jMtssession  and  occupation  tliereof;  and  upon  receipt  of  such 
warrant  the  slierifT  or  constable  to  whom  it  is  directed  shall  im- 
nudialely  execute  tiie  same. 

70.  Any  ])erson  found  mining  gold  or  gold  and  silver,  or  any 
mineral  other  than  gold  or  gold  and  silver,  in  any  land  belonging  to 
the  Crown  or  to  a  private  proprietor,  the  minerals  in  which  belong 
to  the  Crown  or  have  been  leased  or  licensed  to  any  licensee,  lessee 
or  corporation  for  the  purpose  of  mining,  shall  be  liable  to  a  penalty 
for  each  olTence  of  not  less  than  ten  dollars  nor  more  than  fifty  dol- 
lars; but  this  section  shall  not  extend  to  jiarties  prospecting  or  fjcarch- 
ing  for  mines. ^ 

'Where  plaintifTs  had  brought  an  action  against  defendants  for  an 
alleged  IrfspaHs  on  their  mine,  and  it  appeared  that  the  mine  was  within 
the  limits  of  a  lot  assigned  to  the  party,  under  whom  plaintiffs  claimed, 
on  a  survey  attended  by  all  the  parties  then  interested;  that  the  lot  had 
beon  occupied  from  that  time  by*  the  plaintiffs  and  those  under  whom 
they  claimed,  by  consent  of  the  proprietor  of  an  adjoining  lot.  under  whom 
tho  defendants  clnim«Hl;  and  that  no  Interruption  of  that  occupation  has 
been  attempted  for  a  period  of  nine  years,  or  until  defendants  Interposed, 
the  Court  refused  to  dissolve  an  injunction  which  had  been  granted  on 
r.r  itntir  jifTidavlts,  on  behalf  of  the  plaintiffs,  to  restrain  the  defendants 
from  working  or  interfering  with  the  mine.  Hamilton  v.  Brown,  (1866) 
R  X.  S.   R.  260;    2  Old.  260. 
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SO.  The  Inspector  or  his  Deputy,  or  any  person  appointed  by 
the  Inspector,  is  hereby  authorized  to  enter  on  any  person's  property 
and  promises  where  he  may  believe  or  be  informed  that  such  mining 
of  coal  or  other  mineral  is  being  carried  on,  and  make  search  over 
such  property  and  premises,  and  if  it  be  found  that  such  mining  re- 
ferred to  in  this  section  has  been  carried  on,  it  shall  be  deemed  prima 
facie  evidence  of  the  guilt  of  the  proprietor  or  tenant  of  such  pro- 
perty or  premises,  and  the  party  found  guilty  shall  be  compelled  to 
fill  up  any  slope  or  pit  made  for  the  purpose  of  such  mining  at  his 
own  expense,  and  to  make  good  any  further  damages  caused  by  such 
mining,  within  a  time  to  be  named  by  the  court  referred  to  in  section 
82  of  this  chapter.  If  the  party  found  guilty  does  not,  within,  the 
time  so  named,  fill  up  such  pit  or  slope,  and  make  good  such  other 
damage,  he  shall  be  considered  guilty  of  a  distinct  offence  under  this 
section  for  every  day  thereafter.  This  section  and  sections  81,  82, 
83,  84  and  85  of  this  chapter  shall  apply  to  mines  other  than  gold 
or  gold  and  silver,  as  well  as  to  mines  of  gold  and  gold  and  silver. 

81.  Parties  violating  the  provisions  of  the  preceding  sections 
T9  end  80,  shall  be  considered  guilty  of  a  distinct  offence  for  every 
day  they  shall  unlawfully  mine. 

82.  On  complaint  in  writing  made  to  any  Justice  of  the  Peace 
of  the  county  in  respect  of  such  unlawful  mining  or  entry  to  mine, 
tlie  justice  shall  issue  his  warrant  to  apprehend  the  offender  and  bring 
him  before  such  justice  or  any  other  justice  to. answer  the  complaint; 
such  justice  shall  thereupon  forthwith  enter  upon  the  investigation 
of  the  complaint;  and  in  case  he  shall  find  the  party  guilty,  impose 
such  fines  or  penalties  as  the  party  may  have  incurred  under  the 
provisions  of  this  chapter.  In  case  the  defendant  requires  time  for 
the  production  of  witnesses  for  the  defence  the  justice  shall  adjourn 
the  investigation  for  any  period  not  exceeding  six  days,  on  being 
satisfied  by  affidavit  that  such  time  is  required  for  that  purpose;  and 
in  such  case  the  defendant  shall  be  committed  to  goal,  unless  he 
gives  security  to  the  satisfaction  of  the  justice  to  appear  at  the  time 
and  place  appointed  for  such  adjourned  investigation. 

83.  The  decision  of  such  justice  shall  be  subject  to  appeal  to 
the  Supreme  Court  or  a  Judge  thereof;  but  before  such  appeal  shall 
be  allowed,  the  appellant  shall  gjive  a  bond  with  sufficient  sureties  in 
double  the  amount  of  the  penalties  and  costs,  to  appear  in  the  Su- 
preme Court  and  obey  the  judgment  thereof,  and  pay  such  costs  aa 
the  Court  may  award. 
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»4.  Gold  or  gold  and  silver  in  quartz  or  otherwise  unlawfully 
mined  on  the  property  of  any  lessee  of  the  Crown  shall  be  considered 
in  law  the  personal  pn)}>erty  of  the  owner  of  the  mine;  and  a  search 
warrant  may  he  issuid  for  the  same  by  any  Justice  of  the  Peace  for 
the  county  in  the  same  manner  as  for  stolen  goods;  and  upon  the  re- 
covery of  any  gold  or  gold  and  silver  under  such  warrant,  the  justice 
shall  make  such  order  for  the  restoration  thereof  to  the  proper  owner 
as  he  shall  consider  right. 

H!i.  Nothing  in  this  chapter  contained  shall  prevent  Iler  Ma- 
jesty from  having  or  using  any  other  remedy  now  available  to  re- 
cover possession  of  any  mine  forfeited  from  causes  cognizable  before 
the  Commissioner  of  Klines,  or  from  any  other  causes  from  which  the 
same  may  be  liable  to  forfeiture. 

Hil.  Xo  lessee  shall  mine  within  ten  feet  of  the  boundary  line 
of  pr(t])erty  held  by  him  under  lease,  but  he  shall  leave  a  barrier  of 
unwrou<;ht  strata  of  at  least  ten  feet  in  thickness  between  his  work- 
ings and  his  boundary;  and  no  opening  shall  be  made  in  this  barrier 
without  the  consent  in  writing  of  the  lessee  of  the  adjoining  land  or 
area-;  and  the  party  injured  by  such  unlawful  mining  shall  have  an 
action  at  law,  in  addition  to  the  penalty,  against  the  offender  for  all 
(himaues  incurred  by  or  consecpient  upon  such  unlawful  working  or 
mining.  Provided  however  that  if  the  lessee  shall  deem  the  above 
restriction  to  be  a  hardship  he  may  apply  to  the  Commissioner  to 
have  the  case  examined  by  the  Inspector  of  Mines,  and  the  Commis- 
s-oniT,  upon  leceiving  the  report  of  the  Inspector  in  such  case,  shall 
havf  it  in  his  discretion  to  release  the  lessee  from  the  foregoing 
^e^triction. 

.ST.  Any  ]>arty  aggrieved  by  a  decision  of  the  Commissioner  of 
Mii'.es  rtPpccting  any  application  for  a  prospecting  license,  or  a  lease 
of  a  gold  area  or  goUl  and  silver  area,  or  a  license  to  search,  or  lease 
of  any  area  other  than  a  gold  or  gold  and  silver  area,  may  appeal  from 
such  dcfi-ion  to  the  Supreme  Court  i?i  banco} 

•  W.  H.  made  application  for  a  lease  of  certain  gold  mining  areas, 
whlrh  was  opposed,  and  a  contestation  took  place  before  the  Commls- 
aionor  of  Minra  as  to  the  rights  of  the  contending  applicants.  Ponding 
the  contest  and  l)eforo  the  decision.  W.  H.  died.  The  decision  being 
ngftinst  the  deceased,  his  widow,  who  was  appointed  sole  executrix,  gave 
notice  under  the  statute  of  her  intention  to  appeal,  and  made  an  affi- 
davit embodying  the  requirements  of  the  statute,  and  filed  the  bond  re- 
quired. The  aflldavit  was  made  in  Toronto  before  a  notary  public  for 
the  Province  of  Ontario,  and  it  was  held  that  the  affidavit  was  not  made 
in  accordance  with  the  requirements  of  the  statute,  and  that  the  appeal 
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must  be  set  aside  for  irregularity.  Construction  of  the  5th  R.  S.  c.  107, 
s.  5.  Re  Hedley,  (1886)  20  N.  S.  R.  130;  (1887)  8  R.  &  G.  130;  (1888)  8  C. 
L.  T.  376. 

One  of  several  applicants  for  a  mining  area  produced  evidence  at 
the  hearing  before  the  Commissioner  of  Mines  to  prove  that  he  was  the 
first  applicant.  In  the  course  of  the  investigation,  a  witness  against  the 
appellant  was  examined,  and  while  he  was  being  cross-examined  on  a 
subject  of  importance  to  the  inquiry,  his  cross-examination  was  stopped 
by  the  Commissioner.  It  was  hold  that  this  was  sufficient  ground  on 
which  to  sustain  an  appeal,  and  that  the  appellant  was  the  party  aggriev- 
ed; the  case  differing  from  In  re  Spelman  in  that  there  the  applications 
were  simultaneous.  (Per  Rigby,  J.)  Costs  do  not  follow,  as  a  matter  of 
course,  in  such  cases,  but  should  be  given  in  such  .a  case  as  the  present. 
(Per  Weatherbee,  J.)  Costs  of  appeal  follow,  as  a  matter  of  course. 
In  re  appeal  Stephen  Sweet,  (1882)  15  N.  S.  R.  397;  (1882)  3  R.  &  G.  397. 

88.  Any  party  desiring  to  appeal  from  such  decision  shall  give 
notice  in  writing  to  the  Commissioner  of  his  intention  to  appeal 
within  twenty  days  after  such  decision^  or  within  twenty  days  after 
such  decision  being  made  known  to  the  party  dissatisfied  therewith, 
but  always  within  one  year  from  the  date  of  such  decision,  and  shall 
make  and  file  with  such  notice  an  affidavit  that  he  is  dissatisfied  with 
such  judgment  or  decision,  and  that  he  verily  believes  he  is  entitled 
to  the  license  or  lease  applied  for,  and  shall  also  set  forth  therein 
the  grounds  of  his  appeal,  and  shall  w^ithin  ten  days  thereafter  enter 
into  a  bond  to  Her  Majesty  the  Queen  with  two  sureties  in  the  penalty 
of  two  hundred  dollars  to  enter  and  prosecute  his  appeal  and  pay 
all  costs  which  may  be  adjudged  against  him  by  the  Court  of  Appeal; 
and  thereupon  the  Commissioner  shall  file  such  notice  and  affidavit, 
together  with  all  papers  and  documents  connected  with  such  appeal, 
witli  the  Prothonotary  at  Halifax  on  or  before  the  first  day  of  such 
term. 

89.  Order  LVII.,  Eules  2  and  9,  and  Order  LVIII.,  Eules  5, 

6  and  7,  of  chapter  104  of  the  Ee vised  Statutes,  fifth  series,  shall 
apply  to  every  such  appeal. 

00.  The  provisions  of  the  foregoing  sections  from  nine  to  eighty- 
nine,  both  included,  shall  apply  exclusively  to  gold  and  to  gold  and 
silver  mines,  except  where  any  of  such  sections  are  expressly  men- 
tioned to  apply  to  mines  other  than  gold  and  gold  and  silver  mines, 
or  where  the  provisions  of  such  sections  are  extended  to  mines  other 
than  gold  and  gold  and  silver  by  the  subsequent  sections  of  this 
chapter. 
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t»F   MINKS  OTIIKR  THAN    (loi.D   MINKS. 

Ol.  'i'he  Conimissioner  may  iii)oii  application  grant  license  to 
search,  to  be  in  force  for  one  year  ami  .<ix  months  from  the  date  of 
nppliiation  tiu'ri-for.  Any  such  license  shall  entitle  the  holder  to 
entir  upon  any  hind  covered  thcrehy,  and  dig  and  explore  for  such 
iiiint'nils  therein,  other  than  gold  or  gold  and  silver,  as  the  Crown 
holds  for  the  heneiit  of  the  l*rovince  of  Xova  Scotia,  that  is  to  say, 
f«>r  tin,  lead,  copper,  coal,  iron  and  precious  stones,  and  any  other 
minerals  hereafter  reserved  by  the  Legislature  of  this  Province.* 

'  A  license  to  search  for  minerals  granted  under  chapter  9,  R.  S.  (4th 
serlfs).  is  assignable. 

In  TV  Milner's  appeal.  (1877)  11  N.  S.  R.  522;  (1877)  2  R.  &  C.  522. 

Oli.  No  aj)plication  for  a  license  to  search  shall  be  valid  or  of 
any  ctTect  unless  made  in  writing,  and  accompanied  by  a  payment 
of  thirty  dollars.  This  section  shall  also  apply  to  applications  for 
liccn>e>  to  scanh,  called  second  rights. 

OJi.  i-cforo  tlic  ( 'omuiissioner  shall  grant  a  license  to  search,  he 
shall  r«M|uir('  and  rcrt'ivc  from  the  applicant  for  such  license  a  ])ond 
in  the  jx-nal  sum  of  eight  hundred  dollars,  with  sufficient  sureties 
to  the  >atipfaction  of  the  Commissioner,  conditioned  that  in  the  event 
of  entry  being  made  ujion  private  lands,  recompense  shall  be  made 
for  dainagos  in  the  manner  hereinafter  provided. 

1M.  A  license  to  search  may  cover  any  single  tract  of  ground 
rot  <'\ee.  ding  five  square  miles  in  extent,  and  not  exceeding  two  and 
<»ne  half  milrs  in  length. 

Il.l.    No  license  to  search  or  lease  shall  be  granted  over  land  for 

wh  «h  a  license  to  search  or  a  lease  has  already  been  applied  for  or 
L-n'nttd.  save  ns  hereinafter  jirovided.* 

'See  Re  Caldwell,  (18%)  28  N.  S.  R.  240,  infra. 

iHl.  1  pun  api>lieaJion  for  a  license  to  search  being  made,  the 
C.mmivHon.r.  where  necessary,  shall  cause  the  lands  applied  for 
to  I  e  snrv.yed  and  laid  ofT,  and  a  full  description  thereof  shall  i)e 
ondindi.  d  in  the  license  to  search,  but  no  such  license  shall  author- 
ize entry  upon  any  lands  which,  in  accordance  with  section  44  of 
fills  (bn)>ter,  ar.'  forbidden  to  be  entered  upon,  except  as  in  that  sec- 
tion provided.' 

'  The  nppllratinn  for  a  prospecting  license  over  certain  mining  areas 
defined  the  locus:  "  Roginning  at  a  stake  marked  W.  M.  L.,  stnnding 
nhoijt   one  milo  westerly  from   M^lega  Lake,  in  the  county  of  Queen's." 
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At  the  time  the  application  was  made  there  was  no  stake  marked  as  de- 
scribed at  the  locality  indicated,  from  which  the  description  could  start, 
but  a  stake  marked  as  described  was  put  down  soon  afterward. 

Held,  that  the  application  was  bad,  as  not  accurately  defining  by 
metes  and  bounds,  the  lands  applied  for,  within  the  meaning  of  "  The 
Mines  Act,"  5th  R.  S.  c.  7,  s.  39. 

Per  McDonald,  J.— That  the  reference  in  the  statute  to  a  description 
by  metes  and  bounds,  referred  to  metes  and  bounds  existing  at  the  time 
of  the  application. 

Quaere,  per  McDonald,  C.J. — Whether  the  stake  having  been  subse- 
quently placed,  the  application,  in  the  absence  of  fraud,  was  valueless  as 
between  the  applicants  and  the  Crown. 

Re  Malega  Barrens,  Ex  parte  McLeod,  (1887)  20  N.  S.  R.  44;  (1887)  8  R. 
&  G.  44. 

It  has  been  held  under  section  15  and  section  37  of  "  The  Mines  and 
Minerals  Act,"  R.  S.  N.  S.  c.  7  (5th  series),  both  regarded  as  imperative 
and  not  merely  directory;  that  a  description  in  an  application  for  a  pro- 
specting license  is  sufficiently  definite  which  describes  the  areas  by  num- 
bers as  designated  on  a  plan  in  the  office;  the  areas  need  not  be  collec- 
tively laid  off  in  a  quadrilateral  figure,  but  the  block  of  areas  over  which 
the  license  extends  must  consist  of  quadrilateral  figures  as  defined  in  the 
statute.     In  re  Ovens,  (1891)  23  N.  S.  R.  376. 

07.  The  cost  of  such  survey  shall  be  defrayed  by  the  licensee, 
and  the  search  for  minerals  under  such  license  shall  be  made  free 
of  all  expense  to  the  Government;  and  the  holder  of  the  license  shall 
within  the  time  that  the  same  shall  be  in  force^,  and  with  all  con- 
venient speed,  make  a  full  and  correct  report  of  the  result  of  his  ex- 
ploration to  the  Commissioner. 

98.  AVhen  a  license  to  search  for  mines  other  than  gold  or  gold 
and  silver  has  been  applied  for  or  granted  it  shall  be  lawful  for  the 
Commissioner  to  receive  applications  for  other  licenses  to  search 
(called  second  rights)  over  the  same  tract.^ 

^  It  w.as  held  in  the  case  of  an  application  for  a  license  (second 
right)  under  this  section  before  the  expiry  of  a  first  license  granted 
under  R.  S.  c.  84,  s.  7,  and  while  it  was  in  force,  that  the  Commissioner 
could  not,  under  the  circumstances,  grant  the  second  right  while  the 
first  right  was  in  existence,  .and  having  done  so,  that  the  second  right, 
which  was  improperly  granted,  and  never  valid  or  effective,  and  that  the 
area  in  question  upon  the  expiration  of  the  first  license  was  vacant,  and 
open  to  any  applicant  therefor.     McCoU  v.  Ross,  (1896)  28  N.  S.  R.  1. 

99.  On  the  expiration  of  the  license  to  search  granted  upon  the 
first  application,  or  on  the  selection  of  an  area  for  lease  by  the  holder 
thereof,  a  license  to  search  over  such  tract,  or  the  remainder  thereof, 
as  the  case  may  be,  may  be  granted  to  the  first  of  the  applicants  for 
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license  to  searoli  (called  second  rights).  Upon  expiration  of  this 
liiriKse  or  selection  of  an  area  by  the  holder,  the  second  of  such  appli- 
cants may  bi'  granted  a  license  over  such  tract,  or  the  remainder 
thereof,  as  tlie  case  may  be,  and  so  on  until  all  such  applications  for 
aiea-  in  tl»e  tract  have  been  exhausted.' 

'  In  re  Caldwell,  (1896)  28  N.  S.  R.  240,  it  was  decided  that  the  pe- 
riods to  be  ct»vered  by  the  liconsos  or  rights,  subsequent  to  the  first  right, 
comnionce  on  the  expiry  of  the  preceding  rights  respectively, 

A  liconsf  to  search  for  minerals,  other  than  gold,  was  granted  to 
the  relat(»rs  under  section  86  of  chapter  9,  4th  R.  S.,  to  expire  21st  May, 
1874.  Previous  to  its  expiration,  four  other  licenses,  to  search  over  the 
same  area,  wero  granted  to  the  relators,  which  were  to  expire  respectively 
22nd  .May.  1875;  23rd  May,  1876;  26th  May,  1877,  and  27th  May,  1878;  the 
area  containing  only  four  and  a  quarter  square  miles.  On  the  28th  of  May, 
1877,  defendants,  having  a  license  to  search  over  an  area  overlying  in 
part  thi'  area  of  tho  relators,  applied  for  a  license,  which  was  afterwards 
granted,  to  work  one  square  mile  partially  overlying  and  including 
within  its  boundaries  the  area  under  license  to  search  to  the  relators. 
An  order  nisi  luaving  been  taken  to  restrain  defendants  from  interfer- 
ing: Held,  that  over  the  area  of  four  and  a  quarter  miles  first  above 
referred  to.  not  more  than  four  valid  licenses  to  search  could  be  granted 
under  R.  S.  c,  9,  s.  91;  that  the  relator's  fifth  license  to  search,  which 
was  to  expire  May  27th,  1878,  was  invalid,  and  that  on  the  28th  of  May, 
1877,  there  was  no  obstacle  to  the  defendants  obtaining  the  license  to 
work  granted  to  them.  Ohitrr  dictum,  that  it  was  no  objection  to  the 
licen.se  to  work,  that  it  was  taken  out  in  the  name  of  one  only  of  the 
defendants,  Fraser,  for  their  joint  benefit,  all  the  defendants  having  had 
an  interest  in  the  licenses  to  search,  although  taken  out  in  the  name  of 
Frascr  only.  Attorney-General  v.  Fraser,  (1878)  R.  E.  D.  275.  On  appeal 
from  the  Judge  in  Equity  to  the  Court  in  banco,  held,  that  the  practice 
of  the  office  was  wrong  in  granting  more  than  one  license  to  search, 
with  right  of  renewal,  to  the  same  party  over  the  same  area;  that  on  this 
ground  the  license  to  search  relied  on  by  relators  was  invalid,  and  that 
without  respect  to  defendant's  title,  the  injunction  must  be  refused,  but 
without  rosta.  as  both  parties  had  acted  under  an  erroneous  view  of  the 
law.     Attorney-CJeneral  v.  Fraser,  (1878)  12  N.  S.  R.  351;  (1878)  3  R.  C.  351. 

100.  If  the  pn>i)ri('tor  of  ])rivate  lands  entered  under  such  license 
shall  s.-.k  (1amn<r('s,  the  proceedings  for  ascertaining  the  amount  of 
su(  h  daniagrs  and  making  payment  of  the  same,  shall  be  the  same 
m  provided  for  ])y  tliis  cliapter  in  the  case  of  prospecting  licenses 
for  gold. 

101.  Tlio  liolflcr  of  a  license  to  search  may  at  any  time  before 
th(>  oxi)ira(ion  thereof,  select  from  the  tract  covered  by  such  license, 
nn  area  of  which  he  may  upon  apjdication  to  the  Commissioner  ob- 
tain a  lease,  for  the  purpose  of  mining  any  mineral  he  may  name. 
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lOS.  T^pon  such  application  being  made,  the  Commissioner  shall 
cause  the  portion  so  selected  to  be  surveyed  and  laid  off,  and  the  ap- 
plicant shall  defray  the  expense  of  such  survey,  and  the  person 
making-  such  survey  shall  make  a  full  and  accurate  plan  thereof,  and 
transmit  the  same  to  the  Commissioner. 

103.  Any  person  may  apply  for  a  lease  without  having  previously 
obtained  or  applied  for  a  license  to  search,  and  in  such  case  his  ap- 
plication shall  embody  a  description  of  the  area  applied  for. 

104.  Every  application  for  a  lease,  whether  made  by  the  holder 
of  a  license  to  search  or  any  other  party,  shall  be  made  in  writing 
to  the  Commissioner,  and  shall  state  the  mineral  for  the  purpose 
of  mining  which  a  lease  is  sought,  and  shall  be  accompanied  by  a 
payment  of  fifty  dollars.  An  application  failing  to  comply  with  each 
and  all  the  requirements  of  this  section  shall  be  invalid  and  of  no 
effect. 

105-  All  the  provisions  herein  contained  relative  to  settlement 
by  agreement  or  arbitration  with  the  owner  of  the  soil,  where  the 
same  is  private  land,  for  damages  done  to  his  land,  and  to  payment 
therefor  as  set  forth  in  sections  20  to  27  inclusive,  and  to  the  occupa- 
tion of  such  lands  as  set  forth  in  section  31,  and  to  the  exemption 
of  certain  descriptions  thereof  from  liability  to  be  entered,  as 
specified  in  section  44,  and  to  the  vesting  of  interests  forfeited  under 
this  chapter,  as  specified  in  section  34,  shall  be  applicable  and  in 
force  in  the  case  of  mines  other  than  gold  or  gold  and  silver  mines, 
equally  as  in  gold  or  gold  and  silver  mines. 

106.  A  lease  for  the  purpose  of  mining  coal  or  iron  may  cover 
any  single  tract  of  ground  not  exceeding  one  square  mile  in  extent, 
and  not  exceeding  two  miles  in  length.  For  the  purpose  of  mining 
copper  or  lead  a  lease  may  cover  any  single  tract  of  ground  not  ex- 
ceeding one  half  square  mile  in  extent  and  one  mile  in  length;  and 
for  the  purpose  of  mining  tin  or  precious  stones  may  cover  any  single 
tract  of  ground  not  exceeding  one  quarter  of  a  square  mile  in  extent 
and  one  half  mile  in  length. 

lOT.  Where  a  lease  of  a  tract  of  land  for  the  purpose  of  mining 
a  particular  mineral  has  been  applied  for  or  granted,  the  Commis- 
sioner may,  at  his  discretion,  and  upon  such  further  terms  and  con- 
ditions, not  at  variance  with  this  chapter,  as  he  may  deem  just  and 
proper,  issue  licenses  to  search  over  the  same  tract,  or  any  part  there- 
of, for  the  purpose  of  mining  other  minerals,  and  may  also  receive 
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ajipllintions.  ami  uim^ii  like  tt'rin>  and  ((HKlitioiis  |  issiu'j  '  leases  of  tlie 
siiiie  tiaet,  or  any  jiari  thereof,  for  the  i)ur}K)se  of  mining  oilier 
iiiinerals. 

'  Sor  Acts  ».f  1893,  c.  3,  s.  7. 

Li:.\si:s. 
lO.S.    Lia-es  of  mines  other  than  «rol(l  mines,  or  gohl  and  silver 
mines,  granted  under  the  provisions  of  this  ehapter,  shall  he  exeeuted 
h\  the  Commi.-sioner  and  the  lessee,  in  the  same  manner  as  i)rovidod 
in  se(  tion  11»  of  this  (•haj)ter  for  leases  of  gold  mines.* 

'  Temple  v.  Attorney-General  of  Nova  Scotin,  (1897)  27  S.  C.  R.  355, 
nmrming.  (1897)  29  N.  S.  R.  288. 

In  the  Palgrave  Mining  Co.  v.  McMillan,  (1892)  25  N.  S.  R.  57,  the 
case  of  Duke  of  Hamilton  v.  Graham,  (1871)  L.  R.  2  H.  L.  (Sc.)  168,  is  dis- 
cussed. 

See  also  cases  cited:  Eardley  v.  Granville,  (1876)  L.  R.  3  Ch.  D.  826; 
Proud  V.  Hates.  (1864)  34  L.  J.  Ch.  406;  Ballacorkish  Mining  Co.  v.  Harri- 
son. (1S73)   L.   R.   5  P.  C.  62. 

Sec  Acts  1S93,  c.  2,  s.  4. 

(a)  Leases  of  mines  other  than  gold  or  gold  and  silver  mines, 
^Iiall  l»e  for  the  term  of  twenty  years,  and  shall  contain  all  the  con- 
<iitions,  prnvisioiis,  and  reservations  generally  contained  in  such 
ha>es,  or  iliai  may  he  recpiired  for  the  safe  and  ])roi)er  working  of 
tile  mines,  or  that  may  be  required  by  an  order  of  the  Governor  in 
(oiimij,  or  hy  this  chapter,  or  any  Act  hereafter  passed  by  the  liCgis- 
latiire  of  this  J'rovince;  and  such  leases  may  be  renewed  on  the  same 
t' rins  and  conditions  as  are  hereinafter  provided,  but  such  renewals 
sliali  not  extend  f)r  be  construed  to  extend  to  a  i)eriod  beyond  eighty 
y'-.\r<  from  tlie  date  of  the  lease. 

ill)  In  I  he  granting  of  leases  hereafter  there  shall  be  reserved 
:is  a  h;iriicr  a  spjuc  of  ten  yards  in  width  running  all  around 
llie  Jir.a  icjis.d.  winch  barrier  shall  not  be  opened  or  mined 
exccj  t  l»y  the  consmi  of  jhi«  owner  of  the  adjoining  area  and  by  the 
order  of  the  (iovernor  in  Council,  and  in  case  of  a  mine  in  lands 
f  overe  I  with  water,  th(>  barrier  of  reservation  as  above  shall  be  twenty- 
five  yar<!>  in  width,  and  shall  not  be  o]>ened  or  mined  unless  by  the 
(on-ent  r)f  the  owner  of  the  adjoining  area,  and  by  the  order  of  the 
(iovernor  in  CtMincil.  Provided  that  the  (iovernor  in  Council  shall 
h  ive  pow.T  at  any  time  uj)on  the  production  of  satisfactory  evidence 
that  the  opening  or  working  of  any  barrier  would  tend  to  the  safety 
^'f  a  mine  or  of  the  workmen  employed  therein,  or  to  prevent  the 
v.nste  of  coal.  t*.  order  that  such  barrier  be  opened  or  worked  in  such 
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manner  as  may  be  deemed  advisable.  The  cost  of  making  such  open- 
ing, woiking,  etc.,  shall  be  borne  by  the  party  to  be  benefited,  and 
lie  shall  pay  to  the  other  party  any  necessary  annual  rental  for  drain- 
age, ventilation,  damages  or  other  loss  or  damage  that  may  arise. 
Tlie  party  to  be  benefited  shall  also  give  bonds  to  the  Queen,  in  twice 
the  amount  estimated  by  the  Governor  in  Council  as  necessary  to 
make  such  opening  or  working,  to  ensure  the  proper  execution  and 
completion  of  such  opening  or  working.  Should  any  question  arise 
as  to  the  cost  of  making  such  opening  or  working,  or  in  respect  of 
the  manner  of  making  such  opening  or  working,  or  in  respect  of  any 
annual  rental  for  drainage  or  ventilation,  or  any  repairs  or  damages 
to  such  opening,  or  in  respect  to  any  point  in  connection  with  the 
opening  or  working  of  such  barrier  not  herein  provided  for,  the  ques- 
tion shall  be  referred  to  three  arbitrators,  the  award  of  a  majority 
of  whom  shall  be  final.  Two  of  these  arbitrators  shall  be  appointed, 
one  by  each  lessee  and  the  third  by  the  two  arbitrators  conjointly, 
or  if  they  do  not  agree  by  the  Governor  in  Council.  These  arbitra- 
tors shall  als3  direct  that  satisfactory  security  be  given  to  the  Queen 
with  proper  securities  for  the  payment  of  any  annual  rental  for  water 
or  air  leave,  or  for  repairs  or  damages  that  may  arise  out  of  such 
opening  or  working  by  the  party  to  be  benefited.  Provided  that  the 
provisions  of  this  sub-section  shall  not  be  construed  to  permit  of  any 
opening  being  made  that  may  tend  to  the  injury  of  the  property  of 
either  lessee  unless  with  the  consent  in  writing  of  both  lessees.  Any 
lessee  having  occasion  to  believe  that  the  barrier  of  an  adjoining  area 
has  been  encroached  upon  shall  upon  application  to  the  Commissioner 
receive  permission  to  enter  such  area  personally  or  by  his  agent  with 
the  Inspector  or  his  Deputy,  and  to  make  such  survey  as  may  be  re- 
quired to  define  the  relations  of  such  workings  to  the  barrier. 

(e)  A  lessee  of  any  mine  other  than  of  gold  or  gold  and  silver, 
granted  under  this  chapter  or  any  Act  passed  by  the  Legislature  of 
this  Province,  shall  not  at  any  time  during  the  term  of  his  lease  or 
any  renewal  thereof,  assign,  transfer,  set  over,  mortgage  or  other- 
wise part  with  the  premises  granted,  or  any  part  thereof,  or  such  term 
or  any  portion  thereof,  to  any  person  whomsoever,  without  the  license, 
consent  or  approbation  of  the  Governor  in  Council  first  had  and  olj- 
tained  for  the  purpose,  and  signified  under  the  hand  and  seal  of  the 
Commissioner  of  Mines. 

{(J)  The  ratification  by  the  Governor  in  Council,  signified  under 
the  hand  and  seal  of  the  Commissioner  of  Mines,  shall  be  equivalent 
in  all  cases  to  the  license,  consent  and  approbation  of  the  Governor 
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in  Coiiiuil  lir>t  liiul  and  obtained  for  the  j)urj>ose  under  sub-section 
((•),  and  any  assi^qiment  or  transfer  whicli  has  been  so  ratified,  or 
may  henafier  be  ratified,  is  and  shall  be  of  the  same  force  and  effect 
ns  if  su  h  lnvnse  and  consi-nt  and  approbation  had  been  given  before 
t^uvli  tninsfrr. 

(r)  Any  lease  may  at  any  time  be  surrendered  by  the  lessee  in 
the  >;imt'  manner  and  upon  terms  similar  to  those  hereinbefore  prc- 
Mr^lu'd  for  the  surrender  of  a  gold  or  gold  and  silver  mining  lease. 

(/)  This  sub-section,  as  originally  enacted,  was  repealed  by  the 
Ac  t  of  ISD.'),  0.  2,  R.  3,  and  the  following  substituted  therefor: 

Wlu  luvcr  an  area  shall  have  been  leased  for  working  minerals 
other  than  gold  or  gold  and  silver,  the  owner  thereof  shall  pay 
annually  in  advance  to  the  Commissioner  of  Public  Works  and  Mines 
lilt'  <inn  of  thirty  dollars  for  each  square  mile  or  part  of  a  square  mile 
(oniained  thcri'in.  In  case  such  annual  payment  in  advance  shall 
not  ix'  made,  notice  of  such  default  shall  be  forthwith  sent  by  the 
('ommissioiuT  or  Di'iHity  by  registered  letter  to  the  post  o(!ice  address 
of  thf  les-ec  or  lessees,  and  if  such  rental  be  not  i)aid  within  thirty 
clays  aftrr  the  posting  of  such  notice,  then  such  area  shall  become  and 
is  hereby  dcclnrt'd  to  be  forfeited.  The  payment  made  at  the  time  of 
appliiation  shall  be  considered  the  first  annual  payment  in  advance, 
jind  iipjilication  for  leases  or  licenses  of  the  areas  so  forfeited  may  be 
made  at  the  mines  olTice,  at  ten  o'clock  of  the  morning  of  the  next 
day  after  the  last  day  of  the  said  period  of  thirty  days,  and  the  Com- 
n  issiin.-r  or  De])uty  Commissioner,  as  the  case  may  be,  may  receive 
the  same:  as  long,  however,  as  said  ])ayment  is  made  anniuilly  in  ad- 
vaiire.  the  Io.mso  shall  not  be  forfeitable  for  non-working.  It  is  de- 
clart-d  thnt  this  suiniuary  declaration  of  forfeiture  shall  apply  to  all 
le;i~es  already  issued,  containing  the  conditions  of  annual  rental,  and 
to  all  lea-es  brought  under  the  conditions  of  said  annual  rental  by 
writti  n  ngie(>ment.  Should  the  payment  of  royalty  from  any  lease 
f\r»ed  the  annual  rental  in  any  one  year,  such  annual  rental  may  be 
credite.l  to  the  lessee  as  the  annual  rental  for  the  following  year.* 

'  Srr  also  Arts  of  1S93,  c.  2.  sa.  7,  8. 

(f/)  Whenever  nuy  lease  shall  become  forfeited  under  the  pro- 
fcdintr  snl.-section.  if  shnll  be  held  to  be  subject  to  the  conditions 
cf  ?r,  tir,n.  inn  and  ]:\\  of  this  chapter. 

A  lease  was  iftsiied  under  this  Act  by  the  Crown  to  W.  et  al.  of 
pnUl  mining?  areas  on  27th  November,  1886,  to  commence  on  25th  Novcm- 
brr.  issr,.  through  whom  the  relators  claimed.  The  Act  in  question  pro- 
vided that  the  lessee  should  perform  a  certain  number  of  days'  work  in 
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each  year  for  each  area  leased,  .and  that  on  failure  so  to  do,  the  lease  was 
subject  to  forfeiture.  The  Act  was  amended  in  1889  by  chapter  53,  where- 
by the  lessee  was  permitted  to  enter  into  an  .agreement  in  writing  with 
the  Commissioner  of  Mines  to  pay  in  advance  a  rental  of  fifty  cents  per 
area  in  lieu  of  performing  the  work,  which  payments  in  advance  were 
to  be  construed  to  commence  from  the  "  nearest  recurring  anniversary 
of  the  date  of  the  lease."  On  17th  December,  1889,  the  relators  enteied 
into  an  agreement  with  the  Commissioner  of  Mines,  and  on  31st  December, 
1889,  made  their  first  annual  payment  in  advance  and  received  a  receipt 
from  a  clerk  for  "  amount  of  fee  accompanying  application  for  rental 
lease  No.  at    .    .    .    one  year  from  the  15th  November,  1889."    On  25th 

November,  1890,  the  lease  was  forfeited  for  non-payment  of  rent  in  ad- 
vance, and  the  relators  learned  of  this  in  December,  1890,  when  attend- 
ing the  Mines  Office  to  make  their  next  payment.  Held,  that  the  date  of 
the  commencement  of  the  lease  was  27th  November,  1886,  and  the  for- 
feiture was  set  aside  on  the  ground  that  the  rental  was  not  in  arrears, 
the  words  "  nearest  recurring  .anniversary "  having  reference  to  the 
anniversary  next  ensuing  after  the  date  of  the  lease,  and  that  as  the 
powers  of  the  Commissioner  of  Mines  were  statutory  only,  he  could 
not  make  a  different  contract  from  that  provided  for  by  the  statute. 

The  relators  having  taken  out  a  license  to  search  over  the  same 
areas  after  learning  of  the  alleged  forfeiture,  .and  on  the  expiry  thereof 
having  obtained  a  lease  of  the  same  areas  upon  which  their  plant  was 
situate,  were  held  not  to  be  estopped,  as  their  acts  were  not  of  a  volun- 
tary character,  the  Commissioner's  action  under  colour  of  office  in  for- 
feiture amounting  to  duress:  Attorney-General  v.  Sheraton,  (1896)  28 
N.  S.  R.  492.  Graham,  E.J.,  said,  at  p.  500:  "The  principle  of  surrender 
by  operation  of  law  is  this:  *  If  a  lessee  takes  a  second  lease,  not- 
withstanding he  already  has  one  outstanding,  not  being  allowed  in 
law  to  dispute  his  landlord's  power  to  grant,  he  is  estopped  from  say- 
ing he  did  not  surrender  the  first  lease,  that  condition  being  indispen- 
sable to  the  validity  of  the  second  lease.  But  it  is  well  established  that 
the  second  lease  must  be  a  valid  one,  or  else  no  surrender  of  the  first 
will  be  implied.'  Berkeley  v.  York,  (1805)  6  East,  86;  Biddulph  v.  Poole, 
(1848)  11  Q.  B.  713;  Egremont  v.  Courtenay,  (1848)  11  Q.  B.  702,"  and  at  p. 
501:  "As  to  dcress  under  colour  of  office,  I  cite  United  States  v.  Ungley, 
(1831)  5  Peters,  115;  Maxwell  v.  Griswold,  (1850)  10  Howard,  242;  Swift 
Company  v.  United  States,  (1883)  111  U.  S.  22,  and  Steele  v.  Williams,  (1853) 
8  Exch.  625. 

(//)  AYhenever  the  lessee  of  an  area  other  than  of  gold  or  gold 
and  silver,  shall  in  any  one  year  pay  royalty  on  minerals  mined  out 
of  such  area  amounting  to  a  sum  greater  than  that  due  as  the  annual 
payment  herein  provided  from  the  area  leased  hy  him,  he  shall  be 
entitled,  on  application,  to  a  refund  of  the  annual  payment  due  for 
that  year. 

(i)  It  shall  be  lawful  for  any  person  at  present  holding  a  lease 
under  the  provisions  of  this  chapter  for  minerals  other  than  gold 
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or  gold  ami  silver,  by  dunlitate  agrct'inonl  in  writing  with  the  Com- 
niis>ioni'r  ti»  avail  hiin>i'lf  (►f  the  provisiiuis  of  this  chapter,  so  far 
as  it  rrlatcs  to  tlu-  annual  jiaynK'nt  and  its  refund  a:«  iu  the  proced- 
iiig  sections  (/).  (if),  ill),  sueh  payments  and  refunds  to  be  construed 
to  conunence  fmui  tlie  nearest  anniversary  of  the  date  of  the  lease, 
ai.d  the  jinyiiu  nts  l<>  he  at  the  rate  of  thirty  dollars  for  each  square 
mile  or  [  niiioii  of  a  scpiare  nnle  contained  therein,  and  as  long  as 
.•■aid  jaynu'iit  is  made  annually  in  advance  the  lease  shall  not  be  for- 
feitaMe  fop  non-working. 

I01>.  All  leases  of  mines  of  gold  and  of  gold  and  silver,  and  of 
mine-  other  than  mines  of  gold  and  gold  and  silver  shall  contain  the 
provisions  ri'sjH'cting  the  jiayment  of  rental  and  its  refund  under  cer- 
tain conditions  as  provided  herein. 

110.  'lilt'  (iovrnior  in  Council  may  by  special  order  authorize 

the  gianting  of  a  lease  of  a  larger  area  than  one  square  mile  if,  on 
inv^^ti.l.atinIl  of  the  >pecial  circumstances  of  the  case,  it  is  shown 
that  by  reason  of  a  deficiency  of  mineral  or  other  natural  causes  an 
aiea  of  one  square  mile  was  insuilicient  to  make  a  profitable  mine 
(but  in  no  case  to  exceed  two  square  miles),  and  in  such  case  may 
impose  such  further  conditions,  not  at  variance  with  the  spirit  of  this 
chapter,  as  may  be  deemed  just,  and  in  like  numner  and  on  the  same 
(oiidilions  two  leases  of  one  s(piare  mile  each  may  be  held  and  treated 
as  one  li;ise.  And  the  (iovcrnor  in  Council  may  in  a  similar  manner 
;ind  for  ,-imilar  reasons  increase  in  the  same  i>roporlion  any  leased 
;;rtas  of  one  half  or  one  (piarter  of  a  square  mile. 

111.  All  h  a>es  of  cojij)er  and  lead  mines  which  have  been  or 
may  l)e  issued  nntbr  this  chai)ter  or  any  Act  passed  by  the  Legisla- 
ture (.f  tlii>  Province,  shall  be  held  and  construed  to  convey  to  the 
1»  ssec  or  Is-e  .-  therein  name<l  and  his  or  their  a.ssigns  all  ores  and 
metal-  held  in  <  oiii|)o>ition,  associated  with  or  contained  in  the  copper 
or  lead  nre-  therein  c(»nveyed,  and  the  same  shall  be  subject  to  the 
sjini.'  royalties  a-  are  hereinafter  j)rovided  for  such  ores  and  metnls. 

112.  (IJ."j;.>;,led  by  Statute.  IS*):',,  c.  .'^  s.  T,). 

I  i^i.  l,e;!-e>  of  minerals  fjther  than  of  gold  or  gold  and  silver  may 
be  renewed  Id  accordance  with  the  provisions  of  this  chapter;  pro- 
vidid.  however,  that  the  Legislature  shall  have  ]>ower  to  increase  the 
juMount  c»f  annmd  rental  to  such  an  extent  as  may  be  deemed  proper 
ml  netC'-arv. 
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114.  All  lessees  of  mining  areas  other  than  gold  or  gold  and 
silver  mining  areas  shall  within  six  months  after  the  issuing  of  such 
leases,  place  or  cause  to  be  placed  at  each  and  every  corner  of  the 
areas  contained  in  their  respective  leases  a  post  or  monument  of  stone 
or  other  durable  material,  of  such  size,  nature  and  character  as  the 
Commissioner  may  determine. 

(a)  Eacli  post  or  monument  shall  have  distinguishing  letters 
or  a  suitable  inscription  cut  or  marked  thereon,  designating  the  corner 
where  placed.  Provided  always  that  in  cases  of  areas  any  corners  of 
which  are  covered  with  water,  or  where  the  placing  of  such  posts  or 
monuments  at  such  corners  would  cause  private  or  public  inconveni- 
ence, it  shall  be  lawful  and  requisite  for  the  lessees,  with  the  consent 
of  the  Commissioner,  to  place  such  posts  or  monuments  on  the  land 
adjoining  such  corners,  in  such  positions  as  shall  be  approved  by  the 
Commissioner. 

(h)  The  area  of  each  lease  shall  be  defined  as  herein  required 
according  to  the  priority  of  the  granting  of  such  lease,  and  the  lessee 
of  the  area  first  leased  shall  give  to  the  lessees  of  the  adjoining  areas 
or  their  agents  a  written  notice  that  on  a  day  named — to  be  not  less 
than  ten  days  after  the  service  of  such  notice — a  survey  will  be  made 
for  the  purpose  of  establishing  the  boundaries  of  the  area  and  placing 
the  pests  or  monuments  required  by  this  chapter.  Such  survey  shall 
be  made  by  a  sworn  surveyor,  whose  appointment  shall  be  sanctioned 
by  the  Commissioner;  and  such  surveyor  shall  make  a  return  of  such 
survey  with  an  accurate  plan  thereof  to  the  Commissioner. 

(c)  If  within  forty  days  after  such  return  has  been  made  by  the 
surveyor  to  the  Commissioner  no  complaint  be  made  to  the  Commis- 
sioner that  the  boundary  lines  of  the  area  as  so  defined  are  not  in 
accordance  with  the  lines  as  originally  defined,  the  boundary  lines 
of  the  area  as  so  defined  by  the  surveyor  shall,  as  between  the  lessees, 
be  held  to  be  the  true  and  correct  boundary  lines  of  the  area. 

(d)  If  within  the  year  above  mentioned,  from  disagreement  or 
otherwise,  such  boundary  lines  are  not  established  and  defined  as 
required  by  this  chapter,  the  Commissioner  may  cause  a  survey  to 
be  made  and  the  area  to  be  defined  as  hereinbefore  required,  and  the 
boundaries  so  established  shall  be  held  to  be  finally  determined. 

(c)  The  expenses  of  all  such  surveys  and  of  the  placing  or  erec- 
tion of  all  such  posts  or  monuments  as  required  by  this  chapter,  shall 
be  paid  by  the  lessees  of  the  areas  defined,  and  where  such  surveys 
are  made  and  such  posts  or  monuments  are  established  by  virtue  of 
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the  next  preceding  section,  such  exj)cnses  may  be  sued  for  and  re- 
covered from  the  lessees  in  the  name  of  the  Commissioner,  as  an  ordin- 
ary debt  of  like  amount. 

(/■)  Kjuh  monuiiicnl  or  post  as  often  as  it  sliall  be  destroyed  or 
removed,  sluill  be  rijilaced  l)y  the  lessee  at  his  own  expense  within 
one  month;  and  the  ])r()ceedings  tlierefor  shall  be  the  same  as  here- 
in])efore  required  for  the  original  definition  of  the  area. 

{(/)  AVhere  the  lessee  is  not  the  owner  of  the  land  included  in 
tlie  area  leased,  and  on  which  the  Ijoundary  posts  or  monuments  are 
rcquiied  to  be  jdaced,  he  shall  be  at  liberty  to  set  them  up  on  such 
land,  but  shall  pay  the  projirietor  for  the  damages  caused  thereby. 

iJi)  If  tlic  ])roj)rietor  and  the  lessee  cannot  agree  on  the  amount 
of  such  damages,  the  lessee  may  call  on  any  three  disinterested  jus- 
tiies  of  tlie  peace  for  tlic  county  in  wliich  the  area  is  to  appraise  ti\e 
same  ;  tlie  justices  so  called  upon  shall  forthwith  aj)praise  such 
damages;   and  their  award  or  that  of  any  two  of  them  shall  be  final. 

(/)  I'lach  of  such  justices  of  the  ])eacc  shall  be  entitled  to  ouc 
dollar  a  day  for  the  time  actually  and  necessarily  employed  in  making 
such  appraisement,  besides  travelling  fees  at  the  rate  of  ten  cents 
])er  mile,  to  be  computed  from  the  residence  of  the  justice  to  the 
jilace  where  the  appraisement  is  made;  such  pay  and  travelling  fees 
to  1  e  paid  by  the  lessee. 

(/)  Any  lessee  neglecting  to  set  up  such  posts  or  monuments, 
or  to  renew  or  replace  the  same  when  removed  or  destroyed,  as  re- 
(juircd  by  this  chapter,  shall  forfeit  a  sum  not  exceeding  one  hundred 
dollars  for  every  such  ]iost  or  monument  he  shall  neglect  to  set  up 
or  replace. 

ik)  Any  iierson  wilfully  destroying,  defacing,  injuring  or  re- 
moving any  such  |)ost  or  monument,  or  attenij)ting  so  to  do,  shall 
forfeit  a  sum  not  exccediiig  one  ]nnidr(>d  dollars  for  each  ofTence. 

(/)  Any  jiennlty  under  this  chapter  shall  be  recovered  in  the 
name  of  the  Coniniissioner,  before  two  justices  of  the  j)eace  for  the 
C'Unty  wherein  the  offence  is  committed,  in  the  same  manner  as  an 
ordinaty  debt. 

11*5.  ll  is  liereby  declared  and  enacted  that  chapter  23  of  the 
Acts  of  1880,  shall  not  be  deemed  to  have  taken  and  did  not  take 
fioin  any  holder  of  a  license  to  search  in  force  at  the  time  of  passing 
of  snid  chapter,  the  right  to  select  an  area  and  apply  for  and  obtain 
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a  license  to  work  the  same  in  the  same  manner  as  such  holder  could 
have,  had  said  chapter  not  been  enacted,  and  said  chapter  shall  not 
bo  deemed  to  have  taken  and  did  not  take  from  any  holder  of  a 
license  to  work  at  the  time  of  the  passing  of  said  chapter  the  right 
to  obtain  an  extension  of  such  license  to  work  to  three  years  upon 
the  additional  payment  being  made  as  provided  in  section  95,  of 
chapter  7  of  the  Revised  Statutes,  fifth  series,  but  all  holders  of 
licenses  to  search  at  the  said  time  shall  be  deemed  and  are  hereby 
declared  to  have  had  the  same  right  to  select,  apply  for  and  obtain 
licenses  to  work,  and  all  holders  of  licenses  to  work  at  the  said  time 
shall  be  deemed,  and  are  hereby  declared  to  have  had  the  same  right 
to  such  extension  as  aforesaid,  as  they  would  have  had  if  said  chapter 
had  not  been  enacted,  and  all  licenses  to  work,  and  all  such  extensions 
of  such  licenses  to  work  as  aforesaid,  shall  be  held  to  have  been  and 
to  be  as  valid  and  good  as  they  would  have  been  had  said  chapter  23 
not  been  enacted. 

QUARTERLY    RETURNS. 

116.  On  or  before  the  tenth  day  of  each  of  the  months  of  Janu- 
ary, April,  July  and  October  in  each  and  every  year,  the  owner,  agent 
or  manager  of  every  mine  (other  than  gold  or  gold  and  silver  mine) 
leased  from  the  Crown,  shall  send  to  the  Commissioner  a  correct 
return  specifying  the  quantity  of  coal,  iron  ore,  or  other  mineral 
wrought  or  gotten  in  such  mine,  the  probable  use  and  destination  of 
the  same,  and  the  amount  of  royalty  which  has  accrued  upon  such 
material  extracted  during  the  last  previous  quarter,  and  on  or  before 
the  last  days  of  January,  April,  July  and  October  in  each  year,  a 
correct  return  specifying  the  number  of  days'  labor  and  the  number 
of  persons  ordinarily  employed  in  or  about  such  mine  below  ground 
and  above  ground,  and  the  different  classes  of  the  persons  so  employed, 
and  the  cost  and  description  of  all  shafts,  quarries,  slopes,  levels, 
planes,  works,  machinery,  tramways,  and  railways  sunk,  driven, 
opened  or  constructed  during  the  preceding  quarter.  Such  returns 
shall  be  sworn  to  by  the  agent  or  manager  and  by  one  or  more  credible 
persons  principally  employed  in  or  about  the  working  and  manage- 
ment of  such  mine,  before  the  Commissioner  or  a  justice  of  the  peace. 

ROYALTIES. 

IIT.  All  ores  and  minerals  (other  than  gold  or  gold  and  silver) 
mined,  wrought,  or  gotten  under  authority  of  licenses  or  leases  grant- 
ed under  the  provisions  of  said  chapter  7  of  the  Revised  Statutes, 
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liftli  series,  or  of  any  Act  heretofore  i)asse(l  l)y  the  Legishiture  of  tliis 
Piovinci',  shall  he  sul)jeet  to  tlie  foMowing  royalties  to  the  Crown 
for  tilt'  u*e  of  the  Proviiue,  tliat  is  to  say  : — 

in)  Cow.. — Ten  cents  on  every  ton  of  two  tliousand  two 
hun<he  1  ant!  forty  pounds  of  eoal  sold  or  removed  from  the  mine, 
or  I  sel  in  ihr  manufacture  of  coke  or  other  form  of  manufactured 
fuel.  The  wonis  *'  removed  from  the  mine"  in  this  suh-section  shall 
U'lt  liv-  htid  to  apjjly  to  coal  used  for  domestic  })ur})oses  by  the  work- 
men employed  in  and  about  such  mine;  nor  to  coal  used  in  mining 
opeiatioiis  in  and  about  the  mine  from  whicli  such  coal  has  been 
iioitcn:  l>ut  coal  so  used  shall  not  be  lia])le  to  pay  royalty. 

liy  chapter  3  of  the  Acts  of  1892,  entitled  "  an  Act  respecting  the 
Royaliits  on  Coal  "  (passed  the  30th  day  of  April,  A.D.  1892),  it  is  enacted 
that  "  whereas,  by  section  117  of  an  Act  of  the  present  session,  entitled 
•  An  Acl  to  amend  and  consolidate  the  Acts  relating  to  Mines  and  Min- 
erals.' it  is  provided  that  the  royalty  on  coal  payable  to  the  Province  shall 
be  ten  cents  per  ton;  and  whereas,  it  is  expedient  to  fix  the  date  at  which 
such  royalty  shall  take  effect,  and  to  make  certain  provisions  respecting 
the  p;iynient  of  r«»yalties  during  the  present  year; 

I3o  it  tluTcfore  enacted  by  the  Governor,  Council,  and  Ass*'mbly,  as 
follows: 

1.  The  royalty  of  ten  cents  per  ton  on  coal,  as  fixed  by  the  said  se:- 
tioii.  .shall  bo  held  to  have  taken  effect  on  the  twenty-third  day  of  Feb- 
ruary, 1892. 

2.  The  owner,  agent,  or  manager  of  any  coal  mine  in  making  his 
quarterly  return  to  the  Commissioner  of  Public  Works  and  Mines  as  pro- 
vided by  law.  uiay  attach  to  such  return  an  affidavit  in  the  following  form, 
which  may  be  sworn  to  before  the  Commissioner  of  Public  Works  and 
Mines,  or  his  Deputy,  or  any  Judge  of  the  Supreme  or  County  Court: 

I,  bt'ing  the  owner,  agent, 

or  manager  of  the  coal   mine   worked   under  authority  of  lease  Number 

at  ,  in  the  county  of  , 

make  oath   and   say   that   I    have   the  means  of  knowing,  and   do  know, 

thiit  of  the  coal  sold  from  the  said  mine  during  the  quarter  ended 

tons  \vpn>  sold  and  delivered  tinder  contracts  which  were  actually 
made  an»l  cnicrrd  into  prior  to  the  twenty-third  day  of  F\^bruary,  1892.  and 
that  such  contracts  were  in.'ule  by  me  or  my  company  in  the  belief  that  the 
roy;ilty  on  coal  ;is  then  existing  was  not  to  be  increased  during  the  year 
1S92. 

Sworn  to  before  me  at  \ 

in  the  County  of  I 

this  day  of  ,  A.D.  189     .    ) 

.''..  T'[:on  the  receipt  of  a  return  and  affidavit  in  proper  form,  as  pro- 
vidtd  by  the  foregoing  section,  the  Commissioner  of  Public  Works  and 
Mines  shall  not  impose  upon  the  coal  mentioned  in  the  said  affidavit  the 
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royalty  of  ten  cents  per  ton,  but  shall  receive  payment  of  royalty  on  such 
coal  at  the  rate  established  by  law  prior  to  the  passing  of  this  Act. 

4.  Whereas,  it  has  been  represented  that  certain  coal  companies 
which  had  not  actually  entered  into  written  contracts  for  the  sale  of 
coal  prior  to  the  twenty-third  day  of  February,  1892,  had  made  certain 
bona  fide  offers  of  their  coal  to  certain  railway  companies,  which  offers 
were  outstanding  on  the  twenty-third  day  of  February,  and  which  wa3 
subsequently  accepted  by  such  railway  companies,  it  is  hereby  enacted 
that  the  Commissioner  of  Public  Works  ,and  Mines  may  inquire  into  any 
such  case  that  may  be  brought  to  his  notice,  and  if  satisfied  by  affidavit, 
which  may  be  sworn  to  before  him  or  the  Deputy  Commissioner,  that  such 
representations  are  correct,  and  that  the  sales  were  hona  fide  made  by 
reason  of  such  offers,  he  m.ay  receive  payment  of  the  royalty  on  such 
coal  at  the  rate  existing  before  the  passing  of  this  Act. 

(b)  Copper. — Four  cents  upon  every  unit,  that  is,  upon  every 
one  per  cent,  of  copper  contained  in  each  and  every  ton  of  two 
thousand  three  hundred  and  fifty-two  pounds  of  copper  ore  sold  or 
smelted. 

(c)  Lead. — Two  cents  upon  every  unit,  that  is,  upon  every  one 
per  cent,  of  lead  contained  in  each  and  every  ton  of  two  thousand 
two  hundred  and  forty  pounds  of  lead  ore  sold  or  smelted. 

((/)  Iron. — Five  cents  on  every  ton  of  two  thousand  two 
hundred  and  forty  pounds  of  ore  sold  or  smelted. 

(e)  Tin  and  Precious  Stones  and  any  Other  Minerals  that 
May  Be  Reserved. — Five  per  cent,  on  tlieir  values. 

(/)  Provided  that  in  respect  to  the  payment  of  royalties  on 
copper,  lead,  iron,  tin,  precious  stones  and  any  other  minerals  that 
may  he  reserved  as  provided  for  in  sub-sections  (&),  (c),  (d),  (e)  of 
this  section,  the  Governor  in  Council  shall  have  power  to  lower  the 
rates  of  royalty  thereby  prescribed  for  any  term  up  to  the  fifst  day 
of  May,  1897,  on  being  satisfied  that  the  owners  of  such  leased  mine- 
rals have  commenced  effective  mining  operations  for  the  extraction 
of  such  minerals  or  any  of  them. 

118.  All  leases  of  coal  mines  issued  after  the  passing  of  this 
Act  shall  contain  a  provision  that  the  royalties  may  be  increased, 
diminished,  or  otherwise  changed  by  the  Legislature. 

110.  All  royalties  now  or  hereafter  due  to  the  Province  shall 
bear  interest  at  the  rate  of  five  per  centum  per  annum. 
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120.  All  lc^sees  of  niines  other  than  gold  or  gold  and  silver  mines 
in  this  Province,  their  executors,  administrators  and  assigns,  shall, 
upon  giving  notice  in  writing  to  the  Commissioner  of  Mines  at  least 
six  months  i)revious  to  the  expiration  of  their  leases,  respectively,  of 
their  intention  to  renew  such  leases,  respectively,  for  a  further  period 
of  twenty  years  from  the  ex])iration  thereof,  be  entitled  to  a  renewal 
thereof  lor  smli  extended  term  upon  the  same  terms,  conditions  and 
covenants  as  contained  in  tlie  original  lease,  or  as  prescribed  by  this 
(haitcr  or  by  any  Act  that  may  be  passed  by  the  Legislature  of  thib 
JVo\ince,  and  in  like  manner  upon  giving  a  notice  before  the  expira- 
tion of  sucli  renewal  term  to  a  second  renewal  and  extension  of  term  of 
of  twenty  years  from  and  after  the  expiration  of  such  renewal  term,  a 
in  like  uianner  upon  giving  like  notice  before  the  exjiiration  of  such 
second  renewal  term,  to  a  third  renewal  and  extension  of  twenty  years 
i^roni  and  after  the  expiration  of  such  second  renewed  term,  provided 
that  at  the  time  of  giving  such  notices  and  the  expiration  of  such 
terms.  resj:ectively,  the  said  lessees,  their  executors,  administrators 
and  assigns,  are  and  sliall  continue  to  be  bona  fide  working  the  areas 
tomjui-ed  witliin  their  respective  leases,  and  complying  with  the 
terms,  (oxenants  and  stipulations  in  their  respective  leases  contained 
within  tlie  true  intent  and  meaning  of  section  [122]  ^  of  this  chap- 
\vr;  and  ])rovided  that  the  lessees  have  paid  all  rentals  due  on  leases 
n>t  actually  being  worked;  and  provided  that  in  no  case  shall  such 
n  newal  or  renewals  extend,  or  be  construed  to  extend,  to  a  period 
beyond  eighty  years  from  the  date  of  the  original  lease,  but  the 
leniwtd  base  shall  not  include  in  respect  of  each  mine  worked  a 
hiigt'r  area  than  five  square  miles. 
■  See  Acts  1893,  c.  3.  8.  6. 

(d)  In  case  tlie  workings  of  a  colliery  extend  under  ground 
covered  l»y  two  or  more  leases,  the  Commissioner  may  renew  such 
k^ues  on  it  In-ing  satisfactorily  proven  to  the  Commissioner  that  the 
ground  covered  by  said  leases  is  necessary  to  the  satisfactory  and  pro- 

lital)lc  working  of  said  mine. 

(ft)  In  case  the*  workings  of  one  area  have  been  extended  into 
an  adjoining  area,  even  if  there  is  now  no  coal  being  mined  in  the  first 
ana,  ])ot]j  lenses  may  be  renewed  in  whole  or  in  ])art,  as  may  be  de- 
cid( d  by  the  Commissioner  on  the  special  circumstances  of  the  case. 

(r)  Tn  the  ease  of  works  being  prosecuted  outside  of  an  area 
for  the  ])urpose  of  winning  the  coal  in  said  area,  the  lease  of  said 
aiea  may  be  renewed  on  it  being  satisfactorily  shown  to  the  Com- 
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iTiissioner  that  said  works  are   being  continuously  and   efrectively 
prosecuted. 

(d)  In  the  case  of  an  un worked  area  adjoining  a  mine  being 
worked,  the  works  of  which  would  be  a  natural  outlet  of  said  un- 
worked  area,  and  that  it  was  necessary  to  the  profitable  working  of 
the  mine,  the  lease  of  said  area  may  be  renewed  on  it  being  shown 
to  the  Commissioner  that  the  said  workings  would  be  a  natural  outlet 
for  the  product  of  said  unworked  area,  and  that  said  unworked  area 
was  necessary  to  the  profitable  working  of  the  mine. 

(e)  Subject  to  the  approval  of  the  Governor  in  Council,  the 
Commissioner  of  Public  AVorks  and  Mines  may  renew  any  lease, 
notwithstanding  that  the  full  sum  due  for  royalties  shall  not  have 
been  paid,  if  the  holder  of  such  lease  shall  produce  evidence  satisfac- 
tory to  the  Governor  in  Council  that  such  non-payment  is  due  to  the 
depression  in  the  trade,  or  other  exceptional  circumstances,  and  that 
there  is  reasonable  prospect  of  payment  being  made  if  an  extension 
of  time  be  allowed. 

SURRENDER. 

121.  The  holder  of  any  lease  may  at  any  time  surrender  the 
same  by  notice  in  writing,  signed  by  him  and  filed,  together  with 
his  counterpart  of  lease,  in  the  office  of  the  Commissioner;  but  in 
case  the  counterpart  of  the  lease  has  been  lost,  or  cannot  be  obtained, 
an  affidavit  to  that  effect,  made  by  the  lessee,  will  be  received  in  place 
of  such  counterpart;  but  nothing  herein  contained  shall  be  construed 
to  discharge  him  from  liability  in  respect  of  any  covenants  in  the 
lease,  for  or  in  respect  of  any  act,  matter  or  thing,  for  which  at  the 
date  of  such  surrender  he  was  liable  under  the  terms  of  such  lease. 
Provided  that  the  Commissioner  of  Mines  has  not  served  a  notice 
for  forfeiture  on  the  lessee  or  lessees,  as  provided  for  in  this  chapter 
of  the  Revised  Statutes;  in  such  case  the  area  or  areas  leased  cannot 
be  surrendered  without  the  consent  of  the  Government,  but  must 
await  the  decision  of  the  Commissioner  of  Mines  as  to  forfeiture. 

122.  Where  it  shall  be  represented  to  or  come  to  the  knowledge 
of  the  Commissioner  of  Mines  that  any  mines  or  minerals  claimed 
under  a  lease  from  the  Crown,  or  under  a  lease  granted  pursuant  to 
this  chapter,  have  been  abandoned  for  the  space  of  one  year,  have 
not  been  effectively  and  continuousl}'  worked,  or  have  been  worked 
only  colorably,  or  to  prevent  a  forfeiture  under  the  terms  of  such 
lease,  the  Commissioner  of  Mines  shall  cause  a  notice,  to  the  effect 

29— M 
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of  the  form  of  Schedule  K,  to  be  personally  served  upon  the  lessee, 
or  some  one  of  the  lessees,  where  more  tlian  one  of  them  are  included 
in  the  same  lease,  or  liis  or  their  agent,  or  person  principally  em- 
ployed on  the  premises,  or  shall  cause  such  notice  to  be  posted  up 
upon  the  premises  leased,  wliere  no  person  can  be  found  upon  whom 
to  make  service  thereof,  informing  him  of  such  charge,  and  ai)point- 
in.ir  a  lime,  to  ))c  not  less  than  six  months  after  the  service  or  post- 
ing up  of  sucli  notice,  and  also  a  place,  for  the  investigation  thereof. 
At  the  time  and  place  appointed,  the  Commissioner  of  Mines  shall 
proceed  to  investigate  such  case,  and  decide  thereon,  and  shall  there- 
upon give  notice  of  his  decision  to  the  lessee  or  his  agent,  by  causing 
such  notice  to  be  served  or  posted  up,  as  in  tliis  section  above  directed; 
and  if  within  such  term  of  six  months,  the  lessee  or  his  assignee 
shall  and  do  commence  and  prosecute  effective  mining  operations, 
to  the  satisfaction  of  the  Commissioner  of  Public  "Works  and  Mines, 
according  to  the  true  intent  and  meaning  of  the  terms,  covenants, 
and  stipulations  in  the  lease  contained,  and  of  this  section,  or  within 
the  period  of  six  months  shall  avail  himself  of  tlie  provisions  of  sub- 
section (i)  of  section  108  of  this  chapter  in  respect  to  rentals,  sucli 
mining  areas  so  leased  shall  not  be  forfeited.* 

'  In  the  Queen  v.  Church,  (1891)  23  N.  S.  R.  347,  It  was  held,  that 
the  Commissioner  of  Works  and  Mines  could  not  under  section  107  of 
R.  S.  N.  S.  c.  7  (5th  ser.)  decree  notice  of  forfeiture  for  non-payment  of 
one  of  the  sums  annually  payable  by  the  lessee  for  coal  mines  without 
notice  to  the  lessees. 

Quaere,  whether  the  Commissioner  in  so  acting  did  so  as  a  Judge 
or  a  landlord. 

As  to  the  jrrisdiction  of  the  Commissioner,  see  Mott  v.  Lockhart, 
(18S3)  L.  R.  8  App.  Cas.  569,  and  in  Re  Ovens,  (1891)  23  N.  S.  R.  376;  Re 
J.'ffrey  McColl.  (1889)  22  N.  S.  R.  19. 

Proceedings  were  had  before  the  Deputy  Commissioner  of  Mines 
at  HalifMX  to  obtain  the  forfeiture  of  a  mining  property  at  Montague, 
owmd  by  defendant,  who  resided  at  Londonderry,  and  had  ageuts  at 
Montague,  but  no  service  of  notice  was  made  on  eifher  him  or  them; 
and  n<>lther  he  nor  they  knew  anything  of  the  proceedings  until  after 
the  arms  were  forfeited.  The  notice  was  posted  by  a  person  who  ap- 
peared to  bo  interested  in  procuring  the  forfeiture,  and  who  swore  that 
neither  Tobin  nor  any  agent  or  person  employed"  on  the  premises  could 
be  found  in  th«'  district  on  whom  personal  service  could  be  made.  The 
matter  being  brought  up  by  cerlioran.  It  was  "held  that  in  order  to 
dispense  with  personal  service,  evidence  should  have  been  given  of  a 
Ifftna  fide  search,  or  that  defendant  was  6ut  of  the  Province.  The  parties 
applying  for  the  forfeiture  entitled  the  process  below  "The  Qreen  v. 
Tobin." 
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Held,  that  the  applicant  had  a  right  to  use  the  same  title  in  the 
subsequent  proceedings  in  this  Court.  A  rule  was  granted  to  compel  the 
parties  sustaining  the  forfeiture  to  file  their  affidavits  on  .a  day  previous 
to  the  hearing,  to  be  named  by  the  Court.  Queen  v.  Tobin,  (1881)  14  N. 
S.  R.  305;  (1881). 2  R.  &  G.  305. 

Proceedings  were  taken  to  forfeit  certain  gold  mining  areas,  and 
tbo  notice  pursuant  to  statute  was  addressed  to  the  defendant,  who  was 
the  mortgagee,  and  not  the  owner  of  the  areas,  and  it  was  held  that  the 
Commissioner  of  Mines  had  no  jurisdiction  for  want  of  notice  to  the 
owner.    Queen  v.  Elze,  (1882)  16  N.  S.  R.  130;  (1883)  4  R.  G.  130. 

In  an  action  brought  for  trespasses  to  plaintiffs'  mining  areas,  de- 
fendant justified  as  Commissioner  of  Mines  under  a  forfeiture,  and  set 
out  in  one  of  his  pleas,  inter  alia,  that  all  proceedings  requisite  by  law  to 
be  taken  to  effect  a  forfeiture  of  said  lease  were  taken,  and  all  neces- 
sary notices  setting  out  defaults  and  breaches  were  duly  given,  and  the 
defendant  being  such  Commissioner,  duly  gave  judgment  forfeiting  said 
lease  ...  in  the  form  and  manner  prescribed  by  law.  It  was  held 
that  this  plea  did  not  set  out  with  sufficient  regularity  the  steps  taken 
to  give  the  Commissioner  jurisdiction  to  forfeit  the  lease.  Wallace  v. 
Creelman,  (1884)  17  N.  S.  R.  418;  5  R.  &  G.  418. 

The  Commissioner  of  Works  and  Mines,  to  an  action  of  trespass, 
pleaded  proceedings  taken  to  forfeit  the  areas  in  question,  and  it  was  held 
that  the  allegation  that  "  no  person  could  be  found  upon  whom  to  make 
service  of  the  notice  "  of  process  to  forfeit  was  sufficient,  without  alleg- 
ing that  no  person  could  be  found  in  the  gold  district,  within  which  the 
areas  were  situated,  and  that  a  plea  setting  out  the  proceedings  taken 
in  substantially  the  terms  of  the  Act  was  sufficient.  Wallace  v.  Creel- 
man,  (1886)  18  N.  S.  R.  546;  (1886)  6  R.  &  G.  546.      , 

123.  No  mere  colorable  working  shall  prevent  a  forfeiture;  and 
the  Commissioner  aforesaid  shall  have  power  to  examine  witnesses 
on  oath,  and  to  receive  all  other  necessary  testimony,  in  respect  of  the 
mining  operations;  and  if  the  decision  shall  be  that  such  operations 
are  not  eifective,  but  merely  colorable,  the  mine  or  mines  shall  be 
declared  forfeited,  and  notice  of  the  decision  shall  be  given  in  accord- 
ance with  the  provisions  in  section  126. 

124.  The  decision  of  such  Commissioner  shall  be  in  the  form  in 
Schednle  F;  and  the  lessee  or  assignee  may  appeal  to  the  Supreme 
Court,  or  a  Judge  thereof  at  Chambers,  against  such  decision;  any 
party  desiring  to  appeal  from  such  decision  shall  give  notice  in  writ- 
ing to  the  Commissioner  of  his  intention  to  appeal  within  twenty  days 
after  such  decision  being  made  known  to  the  party  dissatisfied  there- 
with, but  always  within  one  year  from  the  date  of  such  decision; 
and  shall  make  and  file  with  such  notice  an  aiBdavit,  sworn  to  before 
a  Commissioner  of  the  Supreme  Court,  that  he  is  dissatisfied  with 
such  judgment  or  decision,  and  that  he  verily  believes  the  lease 
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thouKl  not  have  Ix'en  forfeited,  and  sliall  also  set  fortli  therein  the 
grounds  «»f  his  ai»i>eal.  and  shall,  witliin  ten  days  thereafter,  enter  into 
a  bond  with  two  sureties,  in  the  penalty  of  Bix  hundred  dollars,  to 
enter  and  proseeute  his  aj)j)eal  aceording  to  the  provisions  of  this 
ihaj.ti-r,  and  pay  all  costs  wiiieh  nuiy  be  adjudged  against  him  by 
the  ('<»iirt  of  Aj»i»eal.  and  thereui»on  the  Coniniissioner  shall  file  such 
notice  and  allidavit,  together  with  all  i)apers  and  documents  con- 
nected with  such  ai>peal,  with  the  Prothonotary  at  Halifax,  on  or 
ief'Te  tlio  first  day  of  such  term. 

125.  Where  notices  are  to  be  posted  on  the  premises  under  this 
chaj)ter.  or  any  of  the  sections  thereof,  and  the  areas  in  respect  of 
which  the  notices  arc  to  be  posted  shall  be  covered  with  water,  the 
notices  may  l)e  posted  on  the  land  as  near  as  conveniently  may  be 
to  the  areas  so  covered  with  water.* 

•  A  lease  of  c('rt.ain  coal  areas  granted  to  S.  was  declared  forfeited 
by  thi"  Commissioner  of  Mines,  on  the  ground  that  the  areas  had  been 
abandoned,  and  not  efTcctively  and  continually  worked  for  the  space  of 
one  yrar.  S.  was  absent  from  the  Province  at  the  time  the  proceedings 
wen*  taken,  and  the  only  notice  given  him  was  by  means  of  a  paper 
po.sted  upon  a  cliff  near  the  sea  shore,  the  areas  being  under  water.  The 
notice  was  defective  for  want  of  definiteness  as  to  the  charges  against 
S.,  and,  moreover,  there  was  no  evidence  given  before  the  Commissioner 
that  the  sheriff  who  posted  the  notice  had  made  any  Inquiry  to  ascertain 
whether  there  was  any  agent  or  person  employed  In  connection  with 
the  promisos  upon  whom,  In  the  absence  of  S.,  the  notice  could  have  been 
served,  nor  was  any  («vldence  given  as  to  the  locality  of  the  cliff  upon 
which  th«'  paper  was  posted,  or  Its  contiguity  to  the  areas  In  question. 

Held,  that  the  preliminary  notice  being  deficient  In  so  many  points 
all  proceedings  founded  upon  It  were  void,  and  therefore  the  forfeiture 
nnist  beset  aside.  In  re  Sword's  Lease,  (1873)  9  N.  S.  R.  389;  3  N.  S.  D- 
389. 

.•\ft«'r  Invrstlgation  before  the  Commissioner  of  Mines  to  determine 
which  of  a  number  of  applicants  for  a  lease  was  entitled,  the  Commis- 
sioner drcidid  In  favour  of  one  OToole  on  the  ground  of  priority.  The 
several  applicants  were  all  present  at  the  "Mines  Office  on  the  morning 
on  which  the  areas  were  presumed  to  be  open  for  application,  and  on 
the  niarkrt  clock  cmminclng  to  strike,  a  struggle  took  place  between 
them  In  their  endeavour  each  to  be  the  first  to  bring  his  application  to 
the  notico  ..f  the  Commissioner.  OTo(dc  had  entered  the  area  under  a 
lease  from  Wallace,  the  original  lessee,  and  the  present  appellant,  but 
had  claimed  that  the  agreement  between  himself  and  Wallace  had  ter- 
mlnafod  some  time  before  the  application.  The  lease  was  in  writing  and 
was  not  put  In.  .nd  th.r.-  was  nothing  to  show  that  the  proviso  for  ter- 
minating It  was  one  of  which  OToole  could  avail  himself.  The  Com- 
tn.ssioner  In  his  decision  intimated  that  he  had  nothing  to  do  with  this 
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branch  of  the  inquiry.  Held,  that  the  Commissioner  was  wrong  in  de- 
ciding the  matter  on  the  mere  question  of  priority,  and  should  have 
considered  the  point  that,  as  the  holder  of  a  chattel  interest  under  Wal- 
lace, OToole  could  not  lawfully  do  any  act  to  defeat  the  title  of  his  les- 
sor; and  as  this  point  had  not  been  considered,  the  appeal  must  be  sus- 
tained with  costs.  Re  Gold  Mining  Areas,  Waverley,  (1882)  16  N.  S.  R. 
280;  (1883)  4  R.  &  G.  280. 

136.  AVhenever  a  lease  of  a  mine  other  than  of  gold  or  gold  and 
silver  shall  become  forfeited,  or  by  the  terms  of  the  lease,  the  Gover- 
nor in  Conncil  may  direct  such  additional  terms  to  those  prescribed 
hereby  on  which  such  mine  shall  be  re-let  or  re-granted  by  the  Com- 
missioner. 

IST.  And  whenever  royalties  are  due  from  a  mine  so  forfeited, 
the  Governor  in  Council  may  make  regulations  for  the  payment  of 
royalties  then  due  by  any  applicant  for  a  new  lease  or  license. 

ISS.  There  shall  be  kept  in  the  office  of  the  Commissioner  of 
Mines,  maps  of  the  different  mining  districts  in  the  Province,  on 
which  shall  be  delineated  as  accurately  as  may  be,  all  the  areas  under 
liceuse  or  lease,  as  mines  other  than  gold  or  gold  and  silver  mines; 
and  also  a  book  or  books  of  registry,  in  which  shall  be  registered  all 
the  licenses  and  leases  of  such  areas,  and  such  maps  and  book  or 
books  shall  be  open  to  the  inspection  of  the  public  upon  payment  of 
a  fee  of  twenty-five  cents. 

ISO.  The  provisions  of  the  foregoing  sections,  from  91  to  132 
both  inclusive,  shall  apply  only  to  mines  other  than  gold  and  gold 
and  silver  mines. 

MISCELLANEOUS. 

130.  Xo  lease  granted  under  the  provisions  of  this  chapter 
shall  be  void  against  any  subsequent  purchaser,  mortgagee  for  valu- 
able consideration,  or  judgment  creditor,  by  reason  of  such  lease  not 
having  been  previously  registered  in  accordance  with  the  provisions 
of  the  chapter  of  the  Eevised  Statutes,  "  Of  the  Kegistry  of  Deeds 
and  Encumbrances  Affecting  Lands."  ^ 

^  Cochrane's  Hill,  Sherbrooke,  was  proclaimed  a  Gold  District  on 
June  3rd,  1868.  On  the  13th  of  the  same  month  the  relator,  not  being 
aware  of  the  proclamation,  made  application  for  ten  areas,  in  accordance 
with  the  terms  of  chapter  25,  R.  S.  (3rd  series),  section  36,  describing 
the  same  by  metes  and  bounds.  Previous  to  this,  several  applications 
for  areas  had  been  made,  but  none  of  them  gave  a  description  of  the 
areas  applied  for  by  metes  and  bounds.     On  the  19th  of  June,  the  areas 
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In  qufstlon  were  located  and  given  to  defendant.  Held,  that  something 
more  than  u  mere  proclamation  Is  required  before  applications  for  areas 
can  bo  made  under  any  other  section  of  the  Act  than  section  36.  Areas 
must  be  laid  off  In  a  particular  way— plans  prepared,  etc.  Held,  also, 
that  tlu-  apitliratlon  of  the  relator  was  made  so  in  accordance  with  the 
spirit  and  provisions  of  the  Act  as  to  give  him  a  right  to  claim  a  lease 
as  against  prior  applicants,  whose  applications  failed  to  comply  with 
the  provl.sions  of  the  law. 

I'er  Wilkins.  J.:  The  defendant,  being  in  possession  under  lease 
from  the  Crown,  is  not  to  be  regarded  as  a  trespasser  or  intruder  on  the 
lauds  of  the  Crown.  Attorney-General  v.  McDonald,  (1870)  8  N.  S.  R. 
125;  (1S70)  2  N.  S.  D.   125. 

Plaintiff  made  an  oral  agreement  with  G.,  the  owner  of  a  gold 
claim,  to  work  a  portion  of  the  claim,  plaintiff  receiving  two-thirds  of 
the  profits  after  paying  all  expenses.  Defendant,  acting  as  sheriff  of  the 
county  of  Hants,  levied  upon  and  sold  certain  gold  taken  out  of  the  mine 
by  pbiintiff.  on  an  execution  against  G.  Plaintiff  having  brought  trover 
for  the  gold  so  taken,  and  a  verdict  having  passed  in  his  favour,  it  was 
held,  that  under  the  agreement  to  work  the  mine  for  a  share  of  the 
profits,  no  interest  In  the  mine  was  transferred  to  the  plaintiff  within 
the  me.ining  of  section  4  of  the  Statute  of  Frauds.  McDonald  v.  Geldert, 
(1874)  3  N.  S.  D.  551. 

In  Westhaver  v.  Uroussard,  (1893)  25  N.  S.  R.  323,  the  plaintiff  and 
difendant  having  verbally  agreed  that  upon  plaintiff  transferring  to  de- 
findant  an  interest  in  certain  mining  areas,  defendant  would  pay  and 
advance  one-fourth,  not  exc<'rding  a  j^tated  amount,  of  the  expcnsrs  then 
incurred  and  to  be  incurred  for  prospecting,  w'orking,  etc.  Plaintiff  in- 
curred rxpen.ses  of  which  defendant  was  ordered  to  pay  his  proportionate 
amount.  See  McDonald  v.  Powit,  (1878)  3  R.  &  C.  340;  French  v.  Styring,  3 
('.  n.  X.  S.  357. 

The  plaintiff  became  manager  of  defendant's  mine  under  an  agree- 
ment in  writing  providing,  among  other  things,  that  certain  claims 
against  the  property,  including  plaintiff's  salary  "to  be  paid  out  of  the 
nft  prorreds  thereof,  produced  either  from  working  or  a  sale,"  should 
have  priority  in  thr  order  stated  In  the  agreement.  Held,  that  tht^  agree- 
ment to  pay  salary  was  jibsolutc  and  was  not  dependent  upon  proceeds 
arising  from  the  working  or  the  sale  of  the  mine.  Parol  evidence  was 
adniitfpfi  to  prov.-  that  defondants  agn'ed  to  provide  funds  for  the  opera- 
tion anrl  dovelopnunf  of  the  mines,  and  that  they  neglected  to  do  so, 
and  tho  d.frn.lants  were  hfld  liable.  Townshend  v.  Adams,  (1894)  26 
N.  S.  H.  7«. 

In  Millrr  v.  Cochran  Hill  Gold  Mining  Co.,  (1896)  29  N.  S.  R.  304, 
the  Suprrmo  Court  of  Nova  Scotia  divided  equally  upon  the  question  of 
the  authority  of  the  manager  of  a  mine  to  bind  the  company  under  the 
following  rirrumstanros:  The  company  purchased  the  mine  from  B., 
who  agrrrd  tr»  transfer  \hv  mine  and  to  construct  among  other  works  a 
boarding-hou.«e  for  the  men.  The  materials  from  which  the  houfe  was 
ronsfrurted  wrre  supplied  by  plaintiffs  on  the  order  of  the  manager 
Rivrn  to  the  contractor  at  the  request  of  plaintiffs,  who  only  knew  the 
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manager  as  such.  In  the  result  the  verdict  of  the  jury  for  plaintiffs 
against  the  company  was  upheld.  Ritchie,  J.,  said  at  p.  30G:  "If  the 
erection  of  a  boarding-house  was  necessary  for  the  efficient  operation  of 
these  mines,  and  was  in  accordance  with  the  usual  practice  in  such  cases, 
and  this  was  for  the  jury,  the  authority  of  the  mining  manager  to  bind 
the  company  for  such  work  is,  I  think,  beyond  doubt  (Ex  parte  Chippin- 
dale,  4  DeG.  M.  &  G.  40;  Hawken  v.  Bourne,  8  M.  &  W.  703.)" 

Graham,  E.J.,  said  at  p.  312:  "To  pledge  the  credit  of  the  com- 
pany for  building  materials  for  a  third  person  is  not,  I  apprehend,  within 
the  apparent  scope  of  the  authority  of  a  manager  or  mining  manager. 
Simpson's  case,  58  Law  Times,  16;  Hawtayne  v.  Bourne,  7  M.  &  W.  595; 
Cox  V.  Midland,  3  Ex.  268;  Delta  y.  Williams,  40  N.  W.  940;  AUemong  v. 
Simmonds,  23  N.  E.  768;  Victoria  Co.  v.  Eraser,  29  Pac.  667." 

The  Mines  and  Minerals  Act,  R.  S.  N.  S.,  5th  series,  c.  7,  s.  130,  enacted 
that  "  all  licenses  and  a  description  of  all  mortgages,  bills  of  sale,  attach- 
ments, judgments,  transfers  and  documents  of  title  of  any  kind  affecting 
such  licenses  "  should  be  registered  in  the  office  of  the  Commissioner  of 
Mines,  any  mortgage,  etc.,  not  so  registered  to  be  void  as  against  sub- 
sequent hona  fide  mortgages,  etc.,  previously  registered.  By  the  Act  of 
1885,  c.  3,  s.  1,  passed  April  24th,  1885,  this  section  was  amended  by  adding 
a  proviso  requiring  such  mortgages,  bills  of  sale,  attachments,  judgments, 
transfers  or  documents  of  title  to  "  proceed  from  or  be  charged  against  the 
parties  who  may  appear  upon  the  registry  to  be  lessees  or  licensees  of 
such  gold  and  silver,  coal  and  other  mines,  so  as  to  be  transferred  or  to  be 
encumbered."  In  .an  action  against  the  commissioner  for  refusing  to 
register  a  document  in  his  office,  and  for  registering  a  later  transfer,  it 
appeared  that  on  the  16th  June,  1883,  a  letter  was  addressed  to  the  com- 
missioner enclosing  what  purported  to  be  a  copy  of  a  transfer  from  V.  to  G. 
of  an  interest  in  ,a  property  at  Montague.  The  transfer  itself  was  not 
recorded,  and  the  legal  title  to  the  property  was  vested  at  the  time  in  D. 
under  lease  No.  105.  On  the  8th  October,  1885,  G.  transferred  to  plaintiff 
one-third  of  all  his  interests  in  mining  leases  and  mines  of  gold,  etc., 
inclusive  of  all  areas  possessed  by  him  and  registered  in  his  name  in 
Montague  and  other  districts  named,  and  of  all  areas  in  which  he  was 
interested,  "  though  not  named  on  the  Records  of  the  Mines  Office."  The 
latter  transfer  was  registered  against  the  properties  expressly  named,  but 
was  not  registered,  and  no  request  was  made  to  have  it  registered  against 
lease  No.  105,  until  after  the  passing  of  the  amending  Act  of  1885.  After 
the  passage  of  this  Act  the  commissioner  was  requested  to  record  the 
transfer  from  G.  to  plaintiff,  but  refused.  The  interest  of  G.  under  lease 
No.  105,  was  subsequently  purchased  by  A.,  who  had  the  transfer  recorded 
by  defendant,  both  A.  and  the  party  to  whom  he  sold  having  actual  notice 
of  plaintiff's  claim,  and  it  was  held,  that  as  when  the  request  to  have 
the  transfer  to  plaintiff  recorded  against  lease  No.  105,  the  Act  as  amend- 
ed rendered  it  incumbent  upon  the  commissioners  to  record  only  transfers 
proceeding  from  those  who  appeared  on  the  registry  to  be  lessees  of  the 
mine,  and  G.  did  not  appear  to  be  a  lessee  or  sub-lessee,  or  to  derive 
title  through  a  lessee,  no  case  of  negligence  on  the  part  of  the  defendant 
had  been  proved,  and  plaintiff  was  not  entitled  to  recover  even  nominal 
damages;  also,  that  in  no  case  could  plaintiff  recover  other  than  nominal 
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damages,  there  Ix'lng  no  proof  of  the  nature  or  value  of  the  equitable  In- 
terest, or  that  It  hiul  bc«>n  lost  or  affectod  by  the  failure  to  register;  held, 
further,  that  A.  was  not  a  bona  fide  transferee  In  respect  to  plaintiff's 
claim:  furtht-r.  that  if  the  document  of  transfer  from  G.  to  plaintiff  was 
prop«rly  lodgrd  for  registry,  it  would  be  sufllcient,  under  the  doctrine  of 
JoHt  V.  McCulsh.  25  N.  S.  R.  519,  to  all'eci  subsequent  transferees  with 
notice;  also,  that  the  provision  added  by  the  amendment,  under  the  Act 
of  1.SS5.  op«raled  as  a  n-peal  of  the  provision  in  respiKit  to  documents 
mcntionr<l;  and  that  In  the  absence  of  a  request  for  registration,  prior  to 
the  amendment,  plaintiff's  right  to  have  his  document  registered  was 
merely  executory,  and  not  vested;  and  that  where  a  document  is  handed 
to  the  commissioner  without  directions  as  to  the  property  against  which 
It  is  to  be  registered,  and  it  is  registered  against  properties  apparently 
affected,  a  case  of  negligence  to  search  for  other  properties  would  have 
to  bo  made  out;  also  that  there  would  be  no  negligence  In  not  registering 
against  equitable  Interests  not  appearing  In  the  register  of  the  offici', 
and  that  a  general  request  to  register  a,  document  against  leases  standing 
in  the  name  <»f  G.,  in  Nova  Scotia,  would  be  bad,  and  that  the  objection 
would  be  greater  in  the  case  of  the  transfer  in  question,  which  covered 
areas  In  which  the  transferor  might  be  interested,  "  though  not  named 
on  the  records."  A  doubt  was  expressed  whether  it  is  the  duty  of  the 
commissioner,  under  the  practice  prevailing  in  Nova  Scotia,  to  make 
such  jicarches;  .-.nd  also  (per  Meagher,  J.)  whether  defendant  was  bound 
or  ought,  in  any  case,  to  record  a  document  which  was  not  In  the  pre- 
scribed form,  inasmuch  as  it  contained  no  reference  Lo  the  lease  or  leases 
It  was  supposed  to  affect,  nor  the  number  of  shares  intended  to  be  con- 
veyed.    Fielding  v.  Church.  (189G)  28  N.  S.  R.  136. 

131.  Tlic  (Jovenior  in  Coiiiicil  may  at  any  time,  l)y  proclama- 
tir»ii.  as  in  this  chapter  jjrovided,  declare  any  district  whicli  sliall 
(oiitaiii  an  ari-a  or  areas  under  license  or  lease,  for  the  purpose  of 
5-ear(  hing  for  or  workin^r  mines  and  minerals  other  than  gold  or  gold 
and  siher,  to  he  a  gold  district;  and  in  such  case  the  area  or  areas 
iin-hr  >tuh  license  or  lease  shall,  notwithstanding  such  license  or 
ha-e.  heiojiie  >uhje(t  to  all  the  i)n>visions  of  this  chapter  which 
relate  sj>e(  ially  to  all  gold  districts,  and  gold  and  gold  and  silver 
mine-i.  under  >n(  h  regulations  as  the  (iovernor  in  Council  shall  make. 

111*2.   i:.i)ea1e<l  l.y  Statute,  1S!)2,  c.  2,  s.  1. 

IJiJi.  i  lie  r..ijiis  to  he  u>ed  under  this  cha])ter  shall  he  ruIj- 
8tant tally  the  same  as  those  heretofore  in  use,  suhject,  however,  to 
j-iicli  anirnflinenfs  and  alterations  as  the  Commissioner  may  from 
time  t'>  time  make  or  direct. 

131.  Any  1(  ssoe  or  licensee  of  mining  areas  lying  heneath  the 
waters  of  the  sea  may  make  or  cause  to  he  made  tunnels  from  the 
ndjiu  ei.t  Innd  ahovo  high-water  marl^,  under  the  waters  to  such  min- 
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ing  areas,  doing  as  little  damage  as  possible  to  the  owners  or  ten- 
ants and  lessees  of  the  minerals  of  the  land  in  which  such  tunnels 
shall  be  made,  and  the  intervening  land  covered  with  water,  and 
the  mines  therein  contained.  The  damages  of  such  tunnelling  shall 
be  agreed  for,  determined,  settled  and  paid,  as  directed  in  this  chap- 
ter from  section  20  to  section  27  inclusive,  and  also  section  105. 

135.  If  the  lessee  or  licensee  of  such  mining  areas  cannot  agree 
with  the  owner  or  owners  of  the  land,  or  the  lessee  or  licensee  of  the 
mining  areas  through  which  it  is  necessary  to  drive  such  tunnels,  the 
Commissioner  of  Public  Works  and  Mines,  subject  to  the  approval  of 
the  Governor  in  Council,  shall  determine  where  such  tunnel  shall 
be  made  or  commenced,  the  number  of  such  tunnels,  the  size,  width 
and  depth  thereof,  the  quantity  of  land  to  be  taken  and  occupied 
for  the  same,  and  the  course  and  direction  which  such  tunnels  are  to 
take  through  the  intervening  land  covered  with  water  and  the  mines 
therein  contained;  and  he  shall  cause  a  plan  thereof  to  be  made  and 
filed  in  the  office  of  the  Registrar  of  Deeds  for  the  county  where  the 
lands  so  taken  for  the  commencement  of  the  tunnels  shall  be  situated. 

136.  Leases  of  mining  areas  shall  be  issued  in  duplicate;  and 
such  leases  shall  be  registered  in  the  Office  of  the  Commissioner  of 
Mines  by  the  Commissioner  or  some  person  by  him  thereto  authorized. 

I3'7.  A  certificate  of  such  registry,  with  the  day  and  year  thereof, 
shall  be  endorsed  on  the  duplicate  delivered  to  the  lessee. 

138.  All  leases  which  have  been  passed  prior  to  the  passing  of 
this  chapter  that  are  not  void  or  forfeited,  shall  be  registered  and 
certified  as  above  if  not  already  so  registered. 

130.  In  the  case  of  a  lease  or  a  license  where  there  are  more 
than  one  lessee,  declaration  in  duplicate  may  be  made  and  signed 
under  seal  by  all  the  lessees  or  their  heirs  and  assigns,  stating  the 
proportion  owned  by  each  lessee.  Such  declaration  shall  be  duly 
proved  on  oath  before  any  Justice  of  the  Peace  or  a  Commissioner  of 
Mine?,  and  registered  as  hereinbefore  mentioned. 

140.  All  transfers  of  any  interest  in  mining  leases  hereafter  to 
be  made  shall  be  registered  as  aforesaid;  and  a  certificate  of  such 
registry  shall  be  endorsed  on  every  such  transfer,  as  in  the  case  of 
mining  leases;  and  such  registry  and  certificate  shall  be  conclusive 
evidence  of  the  transfer  of  such  mining  interests. 
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111.  Tiu-  iMrius  of  (loclaration  ami  transfer  for  the  purposes  of 
this  iliapter  sluill  he  as  in  Scheduh's  J)  antl  (",  resi)eetively. 

iV2.  livery  company  now  or  liereafter  ineorporated  under  any 
Act  of  this  Leirishiture,  or  hy  any  other  competent  authority,  holding 
or  Working,'  mim'S  under  this  chapter,  sliall  lile  a  copy  of  their  ehar- 
t  r  or  Act  of  incorj)oration  and  hy-laws  or  re<(ulations  in  the  ofTice 
of  thf  t'onuuissioner  of  Mines  l)efore  any  such  company  shall  com- 
ii:«  lUM'  work,  to^^'ther  with  a  list  of  the  olTicers  of  such  company; 
and  all  ehan»res  of  ollicers  made  sliall  also  he  certified  to  the  ofKce  of 
the  Commissioner  of  Klines;  and  until  such  certificate  is  filed  no  such 
new  otlicial  need  he  reco^niized  hy  the  Commissioner  of  ^Mines  as  an 
ollicial  <»f  any  such  comi>any.  Any  corporation  neglecting  or  refusing 
to  comply  with  this  section  shall  l)e  liahle  to  a  i)enalty  of  not  exceed- 
ini:  one  humlrcd  dollars,  to  be  recovered  in  the  name  of  the  Commis- 
.'•ioiHT  ;is  an  ordinary  deht. 

I  i:i.  A  dcscrii)ti<)n  of  all  mortgages,  hills  of  sale,  attachments, 
judgments,  transfers  aiul  documents  of  title  of  any  kind  relating  to 
or  in  ;iny  way  atVcctiug  the  title  of  gold,  or  gold  and  silver,  coal  or 
other  miiu's.  .-hall  he  iH'corded  according  to  Schedule  1),  in  the  office 
of  the  Commissioner  of  .Mines:  and  all  licenses  and  a  description  of 
all  mortgages,  hills  of  sale,  attachments,  judgments,  transfers  and 
(1  lumeuts  (»f  title  of  any  kind  aifecting  sueh  licenses,  shall  be  regis- 
tered in  the  book  of  a])plication  for  mining  rights  in  the  ofTice  of  tlie 
C<'mmis-ii»ner  in  the  same  manner  as  such  licenses  and  descriptions 
are  now  legisicred;  jiroviiU'd  that  such  mortgages,  bills  of  sale,  at- 
ta.  hments,  jud-nients,  transfers  or  documents  of  title,  shall  proceed 
from  or  be  chargcfl  against  the  i)arties  who  may  a])pear  upon  the 
r.  g  >tiy  to  be  the  losees  or  licensees  of  such  gold  and  silver,  coal  or 
otiur  iiiir,!  >.  M)  to  be  Iraii.-ferred,  or  to  be  encuml)ered;  and  any  such 
mortira;:.-.  bill  of  ^ale,  altacliuient.  judgment,  transfer  or  document  of 
title  »!,all  be  void  as  against  any  subsecpient  honn  fide  mortgage,  bill 
f'f  ^ale.  attac  liment.  judgment,  transfiM'  or  document  of  title  which 
shall  lie  i»re\i<.n-ly  re.L'i>t<'red.  A  du|)licate  or  true  cojiy,  certified  by 
a  notary  under  his  >eal.  of  every  transfer,  mortgage,  or  other  convey- 
ane«'.  registered  a>  above,  shall  be  filed  in  the  olViee  of  the  Commis- 
sioner of  Mine<  b.'fore  a  certificate  of  registry  is  given.*  The  fee  to 
If  |>aid  to  the  Commissioner  for  the  registration  of  any  document 
of  title  under  thi-  chapter  shall  be  fifty  cents. 

'  An  online  afTlxorl   to  the    premises  was    held   to  be  a  fixture  and 
pass  with  thp  land  imdcr  a  mortgage  registered  under  this  Act. 


THE  MINES  AND  MINERAL  ACT  459 

The  provisions  of  the  Act  requiring  mortgages,  etc.,  to  be  filed  in 
the  county  where  the  grantor,  etc.,  resides,  does  not  apply  to  foreign  cor- 
porations with  headquarters  out  of  the  Province.  Don  v.  Warner,  (1896) 
28  N.  S.  R.  202. 

See  Acts  of  1893,  c.  2;  see  also  Fielding  v.  Church,  (1896)  N.  S.  R, 
136,  in  note  to  sec.  130. 

144.  If  the  applicant  for  a  mining  lease  shall  not  execute  such 
lease  and  file  it  in  the  office  of  the  Commissioner  for  execution  and 
registry  by  the  Commissioner  within  one  year  from  the  time  of  his 
application,  the  areas  shall  be  considered  vacant,  and  applications 
for  a  lease  or  license  may  be  received. 

14:5.  The  Commissioner  shall  have  power  to  cause  witnesses 
brought  before  him  in  all  contested  cases  or  matters  which  he  has 
power  to  investigate  and  decide  to  be  examined  under  oath,  which 
oath  the  Commissioner  is  hereby  empowered  to  administer,  and  the 
Commissioner  shall  have  the  power  to  compel  the  attendance  before 
him  of  all  witnesses  in  such  cases  or  matters  by  subpoena  under  his 
hand  and  seal,  and  said  witnesses  upon  being  served  with  a  copy  of 
said  subpoena,  and  paid  the  conduct  money  allowed  to  witnesses  for 
travel  and  attendance  in  the  Supreme  Court,  shall  be  subject  to  the 
same  penalties  for  disobeying  said  subpoena  as  they  are  liable  to  for 
disobedience  to  a  subpoena  issued  in  the  Supreme  Court ;  and  like 
proceedings  in  contempt  under  this  section  may  be  made  to  the  Su- 
preme Court  or  any  Judge  thereof,  who  may  treat  failure  to  obey  a 
subpoena  duly  issued  by  the  Commissioner  in  the  same  manner  as 
disobedience  to  a  subpoena  issued  in  the  Supreme  Court;  and  like 
powers  are  hereby  conferred  on  Deputy  Commissioners  in  all  con- 
tested cases  and  matters  before  them  which  they  have  power  to  in- 
vestigate and  decide,  and  the  Commissioner  and  Deputy  Commis- 
sioner shall  have  power  to  take  affidavits  under  oath  and  to  administer 
the  oath  in  all  such  cases,  and  to  administer  oaths  in  all  such  cases 
where  affidavits  are  required  by  this  chapter,  except  where  such  oath 
is  required  to  be  administered  by  a  Commissioner  of  the  Supreme 
Court.  The  Chief  Commissioner  or  any  Deputy  Couimissioner  shall 
not  receive  any  application  for  license  or  lease  of  any  mines  or  min- 
ing areas  the  right  to  a  license  or  lease  of  which  is  at  the  time  of  such 
application  in  dispute  before  the  Commissioner  or  Deputy  or  any 
Court  of  Appeal. 

146.  Where  royalties  are  due  and  owing  to  the  Crown,  the 
Governor  in  Council  shall  have  power  to  order  the  Commissioner  of 
Mines  to  issue  a  warrant  under  his  hand  and  seal  of  office  directed  to 
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the  sheritf  of  the  county  wIkto  the  mine  in  respect  of  which  such 
royalties  are  due  is  situated,  requirintr  sucli  slierilT  immediately  on 
re;elj>t  thenof  to  levy  on  the  «;oods  and  cliattels  used  in  working  and 
c»pcratin^'  suih  mine:  and  if  within  the  space  of  twenty  days  next 
after  sueh  levy  sueh  royalties  so  due  are  not  paid  to  said  sherilf  to 
proceed  to  sell  the  same  or  so  much  of  such  goods  and  chattels  as 
.-liall  he  sullicient  to  pay  such  royalties  and  his  fees,  first  having 
puMi(  ly  advertised  the  same  for  the  space  of  not  less  than  ten  days 
I  c fore  sucli  sale,  and  to  make  return  of  such  warrant,  and  pay  over 
ihe  sum  due  for  such  royalties,  to  the  Commissioner  of  ^fines  within 
tliiny  days  from  tlie  issuing  thereof.  Vpon  the  receipt  of  such  order 
the  Commissioner  shall  issue  such  warrant  and  deliver  the  same  to 
such  sheriil,  who  shall  immediately  execute  the  same  according  to 
the  exigencies  thereof,  and  the  sherilT's  fees  on  such  execution  shall 
hi'  the  same  as  for  executing  a  writ  of  execution  out  of  the  Supreme 
Court  in  a  civil  suit. 

I  IT.  I.c;is(s  and  lic-enscs  shall  terminate  on  the  recurrence  of 
the  day  on  which  they  hear  date  in  the  year  of  their  termination, 
and  after  ten  of  the  clock  of  the  forenoon  of  the  following  day  the 
areas  may  he  leased  or  licensed  anew;  hut  nothing  contained  in  this 
^eeiion  shall  jjrevent  the  renewal  and  extending  of  licenses  and  leases 
as  hcreinhefore  provided. 

ilH.  If  any  lease,  or  any  share  or  interest  therein,  hecomcs 
transmitted  or  transferred,  in  consequence  of  the  death,  hankruptcy, 
or  insolvency  of  any  lessee,  or  in  consequence  of  the  marriage  of  any 
female  lessee,  or  hy  any  means  other  than  a  transfer  according  to  the 
l'n)vi>ion-  of  this  ehapier,  such  transmission  or  transfer  shall  he 
;iutlientieat(d  i>y  a  declaration  of  the  person  to  whom  such  lease 
or  siiare  or  interest  therein  has  heen  transmitted  or  transferred,  stat- 
ing the  eircuDistaiices  of  such  transmission  or  transfer,  and  descrih- 
inir  tlie  manner  in  whi(  li  and  the  ])erson  to  whom  such  property  has 
1m  en  transujitte'l  or  transferred;  and  such  declaration  shall  he  made 
liefore  tJH'  Conunissioner,  Deputy  Connuissioner  of  Puhlic  Works  and 
Miiu'-.  r.r  a  .higher  (.f  tin-  Peace. 

1  1!>.  If  .-iicli  transmission  or  transfer  shall  have  taken  jilace  hy 
Niitn."  of  the  hankruptcy  or  insolvency  of  any  lessee,  such  declaration 
>hall  hr  aecfmij.anied  hy  such  evidence  as  may  for  the  time  heing  he 
r'(civ;d)h>  in  (ourts  of  justice  as  proof  of  the  title  of  persons  claim- 
inu'  ur,der  any  hankruptcy  or  insolvency:  and  if  such  transmission 
1  a-  taken  ]>liKe  hy  virtue  of  the  marriage  of  a  female  lessee,  sucli 
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declaration  shall  be  accompanied  by  a  copy  of  the  register  of  such 
marriage,  or  other  legal  evidence  of  the  celebration  thereof,  and  shall 
declare  the  identity  of  such  female  lessee;  and  if  such  transmission 
shall  have  taken  place  by  virtue  of  any  testamentary  instrument  or 
by  intestacy,  then  such  declaration  shall  be  accompanied  by  the  pro- 
bate of  the  will,  or  the  letters  of  administration,  or  any  copy  thereof 
that  may  be  legal  evidence,  or  would  be  received  in  courts  of  Justice 
as  proof  of  such  transmission. 

150.  The  Commissioner  of  Mines,  upon  receipt  of  such  declara- 
tion, so  accompanied  as  aforesaid,  shall  enter  the  name  of  the  person 
entitled  to  the  lease,  or  any  share  or  interest  therein  under  such 
transmission  or  transfer,  in  the  books  of  registry,  as  so  entitled 
thereto. 

151.  Any  affidavit  required  by  any  section  of  this  chapter,  may 
be  sworn  before  the  Commissioner  or  Deputy  Commissioner,  or  before 
a  Commissioner  of  the  Supreme  Court,  or  a  Justice  of  the  Peace. 

152.  All  applicants  for  leases  or  licenses  under  this  chapter  shall 
furnish  their  addresses,  which  shall  be  registered  with  their  leases 
and  licenses,  and  may  at  any  time  be  changed  by  written  application 
of  the  lessee  or  licensee.  All  summonses,  notices,  or  other  documents, 
required  to  be  served  under  this  Act,  shall  be  considered  as  served  if 
sent  by  registered  letter  to  such  address,  or  left  at  such  address.  In 
the  case  of  a  summons  or  notice  or  other  document  sent  by  registered 
letter,  the  date  of  such  service  shall  be  assumed  to  be  the  date  at 
which  such  letter  would  have  been  received  in  the  ordinary  course  of 
mail.  Where  there  are  more  than  one  applicant  for  leases  or  licenses, 
such  service  upon  any  one  of  the  lessees  or  licensees  shall  be  deemed 
service  upon  all.^ 

^  See  Acts  1893,  c  2.  s.  10,  as  amended  by  Acts  1897,  c.  4,  s.  5. 

15S.  Chapter  7,  Eevised  Statutes,  fifth  series,  "  Of  Mines  and 
Minerals,"  and  all  Acts  and  parts  of  Acts  in  amendment  thereof,  are 
hereby  repealed. 

154.  This  Chapter  may  be  legally  known  and  cited  as  "  The 
Mines  and  Minerals  Act,  1892." 

155.  The  Governor  in  Council  may,  at  any  time  within  one  year 
from  the  passing  of  this  Act,  authorize  the  Commissioner  of  Public 
AVorks  and  Mines  to  accept  the  surrender  of  any  lease  of  a  coal  mine, 
and  may  issue  in  lieu  thereof  a  new  lease  on  the  same  terms  and 
conditions  as  such  surrendered  lease  except  as  respects  the  royalty  to 
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be  paid  to  tlic  Crown  for  the  use  of  tlie  Province.  Such  new  lease 
may  omit  tlie  j»r«>vision  rtHjuiivd  l»y  section  -1  of  cliapter  4  of  tlie 
A(ts  of  ls8.*i,  jin«l  substitute  for  sucli  jtrovision  tlie  following  or 
wonls  t»»  thr  liki'  clTfct,  tlmt  is  to  say:  *'  Tluit  tlie  royalty  of  ten 
(•i'nt>  per  \*>u  on  all  i«»;il.  as  lixed  l>y  the  llTtli  section  of  this  chap- 
trr.  shall  not  ho  increased  jirior  to  the  'i'Ah  day  of  Au<2:ust  in  the  year 
of  our  Lord  onr  thousand  nine  hundred  and  six;  that  the  royalty  shall 
not  rxcci'd  iwi'lvc  and  one-half  cents  })er  ton,  prior  to  the  25th  day  of 
Au,i:u>t.  in  the  year  of  our  Lord  one  thousand  nine  liundrcd  and 
twenty-six,  and  that  in  the  case  of  any  renewal  of  a  lease  to  which 
llu'  holder  nuiy  he  entitled  on  the  Soth  day  of  August  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  twenty-six,  under  the  pro- 
vi>ions  of  the  law  now  existing,  the  Governor  in  Council  shall  fix  a 
rate  of  royalty  which  shall  he  specified  in  such  renewed  lease,  and 
shall  not  he  increased  ]trior  to  the  twenty-sixth  day  of  August  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  forty-six.'' 

(1)  hi  the  event  of  any  lease  being  surrendered  under  this  sec- 
tion within  one  year  as  above  mentioned,  and  application  made  for  a 
mw  li  ji>e  in  lieu  of  any  lease  so  surrendered  as  jirovided  for  in  this 
Section,  the  Commissioner  of  Public  Works  and  Klines  may,  at  any 
time  within  six  months  from  receiving  such  surrender  and  applica- 
tion, i»ue  the  lease  in  this  section  provided  for,  and  such  new  lease 
shall,  while  following  the  terms  and  conditions  of  the  lease  surrender- 
c<l,  he  as  near  as  may  be  in  the  form  of  lease  now  issued  under  the 
*'  Mine-  and  Minerals  Act,  IS!)?,"  except  as  to  the  stipulations  in 
re>pe(  t  of  royalty  herein  ])rovided  for.  Such  lease  when  so  issued 
shall  I  e  a  valid  grant  of  the  areas  surrendered  and  api)lied  for  under 
tin-  s.'clion.  and  shall  be  deemed  effectual  to  pass  the  title  to  the  areas 
mrrendcred  from  the  date  of  the  a])])lication  therefor. 

{'!)  'I'lii-  foregoing  section  shall  be  read  as  forming  jiart  of  said 
Fcctjon  i:.:..  and  a^  if  i)assed  therewith.     (Acts  LS!)3,  c.  2,  s.  13.) 

■  •"SO.  Notwithstanding  anything  contained  in  the  llTth,  llSth, 
or  P.'oth  >»(tion.  or  in  any  r»ther  jiart  of  this  chapter,  whenever  it 
sliall  ajtjear  to  the  satisfaction  of  the  (Jovernor  in  Council  that  any 
•  omjany  or  j  orson  working  or  proposing  to  work  any  coal  mine  or 
mine-,  i-  willinir  to  ])ay  to  the  Province  a  greater  royalty  per  ion  than 
that  fixed  by  the  sai«l  117th  section,  or  is  prepared  to  ]irosecute  coal 
mining  operati'Mis  on  such  an  extensive  scale  as  would,  without  a 
higher  rate  of  royalty,  largely  increase  the  Provincial  revenue  deriv- 
able from  rovalties,  the  Governor  in  Council  mav  authorize  the  Com- 
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missioner  of  Public  Works  and  Mines  to  accept  the  surrender  of  any 
coal  lease  or  leases  held  by  such  company  or  person  under  the  law 
now  existing,  or  any  lease  or  leases  that  may  be  issued  under  the  pro- 
visions of  the  155th  section  of  this  chapter,  and  may  issue  in  lieu 
thereof  a  new  lease  or  leases,  containing  such  terms  and  conditions 
as  may  be  deemed  expedient  as  respects  the  area  of  any  such  lease,  the 
period  for  which  the  lease  shall  run,  the  rate  of  royalty  to  be  im- 
posed during  the  whole  or  any  part  of  such  period,  and  the  taxation 
that  may  be  levied  on  the  property  of  such  company  or  person;  pro- 
vided, however,  that  in  no  case  shall  any  such  new  lease  fix  the  rate  of 
royalty  lower  than  that  fixed  by  the  17th  section  of  this  chapter.^ 
'  Acts  of  1892. 


CHAPTEE  2. 

An  Act  to  amend  an  Act  of  the  present  Session,  entitled  an  Act  to 
amend  and  consolidate  the  Acts  relating  to  Mines  and  Minerals. 

Passed  tlie  30th  day  of  April,  A.D.  1892. 

Be  it  enacted  by  the  Governor,  Council,  and  Assembly,  as  fol- 
lows: 

1.  Section  132  of  an  Act  passed  during  the  present  Session, 
entitled  "  An  Act  to  amend  and  consolidate  the  Acts  relating  to 
Mines  and  Minerals,"  is  hereby  repealed. 

For  Acts  of  1892,  c.  3;  see  note  1  to  sec.  117. 


ACTS  OF  1893,  CPIAPTEE  2. 

An  Act  to  Amend  Chapter  1  of  the  Acts  of  1892,  entitled 
"  The  Mines  and  Minerals  Act,  1892." 

Passed  the  28th  day  of  April,  A.D.  1893. 

Be  it  enacted  by  the  Governor,  Council,  and  Assembly,  as 
follows: 

1.  In  case  any  mortgage,  conveyance,  judgment,  attachment, 
bill  of  sale,  lien  or  encumbrance,  covering  or  affecting  any  area  or 
areas,  shall  have  been  duly  registered  or  recorded  in  the  office  of  the 
Commissioner  of  Mines,  as  provided  by  section  143  of  "  The  Mines  and 
Minerals  Act,  1892,"  the  holder  or  holders  of  any  lease  or  license  to 
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tearth,  or  pros|)octin«r  license,  of  or  uj)on,  or  in  respect  of  any  such 
area  «>r  anns.  shall  not  l)e  at  liherty  to  surrender  the  same,  except  by 
and  with  the  consent  in  writin«r  of  eacli  and  every  the  holder  or  hold- 
ers of  such  niortpijre,  conveyance,  jud«rment,  attachment,  bill  of  sale, 
lien  or  other  encunihrance  as  aforesaid,  and  any  surrender  by  the 
holder  or  holders  of  such  lease,  license  to  search  or  ])rospecting  li- 
(cnso,  without  such  consent  in  writing,  shall  be  absolutely  null  and 
void. 

2.  Sul)-scction  (</)  of  section  18  of  the  Act  hereby  amended  is 
repcahMl.  and  the  following  sub-section  is  substituted  therefor.  (For 
sr.bstitutinn  sec  s.  18,  s.-s.  {n).) 

5i.  Sub-st'dion  (/)  of  section  108  is  hereby  repealed,  and  the 
following  su))-scction  is  substituted  therefor.  (For  substitution,  see 
s.   ics,  s.-s.  (/).) 

•i.  In  case  a  lease  of  any  area  shall  become  forfeitable  for  non- 
v.orking,  any  jierson  may  api)ly  on  behalf  of  the  holder  of  such  lease 
to  have  such  lease  brought  under  rental  agreement,  as  provided  in 
section  18  or  section  108,  as  the  case  may  be,  and  may  make  the  an- 
nual payment  in  advance  required  by  such  section,  and  such  lease 
shall  not  be  forfeitable  for  non-working  for  the  period  of  six  months 
thereafter,  and  the  holder  of  such  lease  may  at  any  time  within  such 
period  of  six  months  enter  into  a  rental  agreement  as  required  by 
Ml'  h  section. 

^.  If  the  holder  of  any  lease  of  a  gold  area  or  a  gold  and  silver 
area  shall  at  any  time  fail  to  make  the  annual  payment  in  advance  pro- 
vid(Ml  for  by  section  18,  sub-section  {a)  of  the  said  Act,  as  amended 
by  this  Act,  and  in  case  any  mortgage,  conveyance,  judgment,  at- 
tachment, bill  of  sale,  lien  or  other  encumbrance  shall  have  been  duly 
regi-t«nd  or  recorded  in  the  office  of  the  Commissioner  of  Mines, 
(overiiiL'  f>r  afTi'cting  the  areas  included  in  such  lease,  the  Commis- 
sioner or  l)ejnity  Commissioner  shall  forthwith  give  notice  of  such 
default  in  the  manner  i)rovided  by  said  sub-section  (a)  so  amended  as 
nfore-aid.  not  only  to  the  lessee  or  lessees,  but  may  also  give  such 
notice  to  the  holders  of  each  such  mortgage,  conveyance,  judgment, 
nftiuhment.  bill  of  sale,  lien  or  other  encumbrance,  and  each  such 
holder  shall  have  the  right  within  said  period  of  thirty  days  after  the 
posting  of  such  notice  to  his  address  to  make  such  payment,  and  in 
default  of  such  payment  being  made  within  said  period  of  thirty  days, 
th'Mi  the  said  1 -a-e  sliall  forthwith  become  forfeited. 
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6.  In  case  the  holder  of  any  lease  referred  to  in  said  section  18 
shall  fail  to  avail  himself  of  the  provisions  of  the  said  chapter  so  far 
as  relates  to  the  annual  payment  in  advance  and  the  refund  thereof, 
as  provided  for  by  sub-section  (c)  of  said  section  18,  the  holder  of  any 
mortgage,  conveyance,  judgment,  attachment,  bill  of  sale,  lien  or 
encumbrance  covering  or  affecting  the  areas  included  in  any  such 
lease,  may  enter  into  a  duplicate  agreement  in  writing  with  the 
Commissioner  for  the  making  of  such  annual  payments,  and  there- 
after so  long  as  such  annual  payment  in  advance  shall  be  duly  made 
by  any  person  having  any  interest  in  or  lien  upon  such  areas,  whether 
a  party  to  such  agreement  or  not,  the  said  lease  shall  not  be  forfeit- 
able for  non-working. 

T.  If  the  holder  of  any  lease  of  an  area  or  areas  other  than  a 
gold  area  or  a  gold  and  silver  area,  shall  at  any  time  fail  to  make  the 
annual  payment  in  advance  provided  for  by  section  108,  sub-section  (f) 
of  the  said  Act,  as  amended  by  this  Act,  and  in  case  any  mortgage, 
conveyance,  judgment,  attachment,  bill  of  sale,  lien  or  encumbrance, 
shall  have  been  duly  registered  or  recorded  in  the  office  of  the  Com- 
missioner of  Mines,  covering  or  affecting  the  areas  included  in  such 
lease,  the  Commissioner  or  Deputy  Commissioner  shall  forthwith 
give  notice  of  such  default  in  the  manner  provided  by  said  sub- 
section (/),  so  amended  as  aforesaid,  not  only  to  the  lessee  or  lessees, 
but  also  may  give  such  notice  to  the  holder  of  each  such  mortgage, 
conveyance,  judgment,  attachment,  bill  of  sale,  lien  or  encumbrance, 
and  each  such  holder  shall  have  the  right  within  thirty  days  after 
the  posting  of  such  notice  to  make  such  payment,  and  in  default  of 
such  payment  being  made  within  said  period  of  thirty  days,  then  the 
said  lease  shall  forthwith  become  forfeited. 

8.  In  case  the  holder  of  any  lease  referred  to  in  said  section  108, 
shall  fail  to  avail  himself  of  the  provisions  of  the  said  chapter,  so  far 
as  relates  to  the  annual  payment  in  advance,  and  the  refund  thereof 
as  provided  for  by  sub-section  (/)  of  said  section  108,  the  holder  of 
any  mortgage,  conveyance,  judgment,  attachment,  bill  of  sale,  lien  or 
other  encumbrance,  covering  or  affecting  the  areas  included  in  any 
such  lease,  may  enter  into  a  duplicate  agreement  in  writing  with  the 
Commissioner  for  the  making  of  such  annual  payments,  and  there- 
after so  long  as  such  annual  payments  in  advance  shall  be  duly  made 
by  any  person  having  any  interest  in  or  lien  upon  such  areas,  whe- 
ther a  party  to  such  agreement  or  not,  the  said  lease  shall  not  be 
forfeitable  for  non-working. 
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9.  Ill  la.-e  any  niortpi^'e,  tonveyante,  judgment,  attacliment, 
bill  of  Siile,  lien  or  other  enciinibrance,  shall  be  duly  registered  or 
recorded  in  the  ollice  of  the  Commissioner  of  Mines,  and  shall  bind, 
or  afTect,  or  constitute  a  lien  upon  any  area  or  areas  included  in  any 
!ta>e,  ever)'  such  mortgage,  conveyance,  judgment,  attachment,  bill 
of  s;iK\  lien  or  otiier  encumbrance,  shall  to  the  same  extent,  and  in 
the  j-ame  manner,  bind,  allect  and  constitute  a  lien  upon  the  area  or 
areas  included  in  any  renewal  or  renewals  of  such  lease. 

10.  This  section  was  repealed  by  Statutes  of  1897,  c.  4,  s.  5,  and 
the  following  substituted  therefor: 

The  Commissioner  or  Deputy  Commissioner  shall  not  be  re- 
(juinil  to  send  notice  of  default  of  payment  to  the  holder  or  holders 
of  any  mortgage,  conveyance,  judgment,  attachment,  bill  of  sale, 
lien  or  other  encumbrance,  unless  previous  to  such  default  such  holder 
or  holders  shall  have  given  written  notice  to  the  Commissioner  or 
Dojnity  Commissioner  of  his  or  their  post  ofiicc  addresses.  The  Com- 
missioner or  Deputy  Commissioner  shall  register  post  ofTice  addresses 
of  all  api>li(ants  for  leases  or  licenses  as  furnished  under  the  provi- 
sions of  s;Htion  152  of  chapter  1  of  Acts  of  1892,  and  such  address 
shall  be  deemed  the  address  of  the  holder  of  any  lease  or  license,  un- 
less and  until  the  holder  of  such  lease  or  license  shall  have  registered 
a  changed  a<ldress,  and  notice  sent  to  any  lessee  or  lessees  at  the 
address  given  at  date  of  a])i)lication  for  such  lease  shall  be  sufficient 
unless  some  change  in  such  address  has  been  duly  registered  with  the 
Conmiissioner  or  Deputy  Commissioner. 

11.  Where  tlH>  docket  of  a  judgment  or  a  copy  of  a  writ  of  attach- 
ment, with  a  de.-eription  of  the  property  appraised  and  a  copy  of  the 
ajtpraisrment.  shall  have  been  duly  lodged  in  the  office  of  the  Com- 
missioner of  Public  Works  and  Mines,  the  said  judgment  and  attach- 
ment shall  ihereu]»()n  1)e  deemed  registered  in  the  said  ofhce,  and  all 
the  interests  of  the  judgment  debtor  in  any  mining  areas  in  his  name 
in  the  said  othee  shall  thereupon  become  bound  by  the  said  judgment 
and  -aid  atta(  liment. 

12.  Sretion  115  of  chapter  1  of  the  Act  of  1892  is  hereby 
amende. 1  by  arlding  thereto  the  following  proviso:  "Provided, 
however,  that  tliis  s<'etion  does  not  ai)]»ly  to  or  afTect  any  action 
or  suit  coinmeneed  jireviously  to  the  30th  day  of  April,  1892  ; 
and  doo^j  not  and  ahuU  not  affect  in  any  manner  the  rights  of  the 
]>  rii  -  to  any  sneh  aetion  or  suit;  and  does  not  and  shall  not  apply 
t«>  or  affect  any  lirenso  to  search,  license  to  work  or  lease,  the  validity 
of  \\hi(  h  shall  have  been  or  shall  be  in  dispute  in  any  such  action  or 
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suit,  but  every  such  action  or  suit  shall  be  heard  and  determined  to 
all  intents  and  purposes  in  the  same  manner  as  if  this  section  had  not 
been  enacted." 

13.  Section  155  of  chapter  1  of  the  Acts  of  1892,  known  as 
"  The  Mines  and  Minerals  Act,  1892,"  is  hereby  amended  by  adding 
at  the  end  of  said  section  the  following  clauses:  (For  added  sub- 
section see  section  155.) 

14.  From  and  after  the  passing  of  this  Act  no  person  holding 
the  ofhce  of  Provincial  Secretary,  Attorney-General,  Commissioner 
of  Public  "Works  and  Mines,  or  any  office  or  employment  under  the 
Provincial  Government  or  under  any  department  thereof  the  duties 
of  which  are  usually  performed  in  the  building  at  Halifax  known  as 
the  Provincial  Building,  shall,  while  holding  such  office  or  employ- 
ment, directly  or  indirectly,  apply  to  the  Department  of  Mines  for 
any  mining  license  or  mining  lease,  or  act  as  agent  for  any  other 
person  in  the  making  of  any  such  application.  No  application  made  by 
any  person  in  violation  of  this  section  shall  be  received  or  acted  upon 
by  the  Commissioner  of  Works  and  Mines,  and  any  person  violating 
the  provisions  of  this  section  shall  forfeit  his  office  or  employment, 
and  be  liable  to  a  penalty  of  four  hundred  dollars,  to  be  recovered 
as  a  private  debt  by  any  person  suing  therefor.  This  section  shall 
not  in  any  way  affect  the  right  of  any  such  person  now  holding  a 
license  or  licenses  to  search  to  apply  by  himself  or  by  his  assignee  or 
agent  for  lease  or  leases  or  renewals  thereof  of  the  area  or  areas  and 
right  or  rights  included  in  such  license  or  licenses,  or  of  any  portion 
of  such  area  or  areas  and  right  or  rights,  and  this  Act  shall  not  in 
any  way  affect  the  title  or  titles  of  any  person  or  persons,  company 
or  companies,  now  outstanding,  and  shall  not  affect  any  suit  pending 
at  the  time  of  the  passing  of  this  Act. 


ACTS  OF  1893— CHAPTER  3. 

An  Act  to  amend  Chapter  1  of  the  Acts  of  1892,  "  The  Mines  and 
Minerals  Act,  1892." 

Passed  the  28th  day  of  April,  A.D.  1893. 

Be  it  enacted  by  the  Governor,  Council,  and  Assembly,  as  fol- 
lows : — 

1.  Section  10  of  chapter  1  of  the  Acts  of  1892  is  hereby  amended 
by  striking  out  the  word  "  true  "  in  the  third  line  thereof,  and  sub- 
Btituting  therefor  the  word  "magnetic." 


ids 
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58.  Scttion  11  of  the  said  chapter  is  Iiereby  amended  by  adding 
the  following  words  thereto  :  (l-'or  added  words  see  Acts,  181)2,  c. 
],  s.  11.) 

It.  Section  IT  of  the  said  chapter  is  hereby  amended  by  inserting 
beiwien  the  wonls  *'  areas  "  and  "  shall  *'  in  the  first  line  thereof  the 
following  words: — ''  and  for  prospecting  licenses  to  search  for  gold 

and  silver  hi-reaftcr/' 

-1.  All  ajiplications  for  prospecting  licenses  to  search  for  gold 
and  silver  that  may  have  been  received  by  the  Deputy  Commissioner 
at  Sherbrooke,  for  areas  within  the  limits  of  the  proclaimed  gold 
distriit  of  Sherbrooke,  in  the  County  of  Guysborough,  previously  to 
the  jiassage  of  this  Act,  are  hereby  declared  to  be  valid,  and  all  ap- 
plications for  prospecting  licenses  to  search  for  gold  and  silver,  cover- 
ing areas  in  the  said  district,  that  have  been  received  at  the  office 
of  the  Commissioner  of  Klines  at  Halifax  heretofore,  are  hereby  also 
declared  to  be  valid. 

5.  Section  112  of  said  chapter  is  hereby  repealed. 

O.  Section  120  of  said  chajjter  is  hereby  amended  by  striking 
out  the  figures  "12()"  in  tlie  twenty-fifth  line  thereof,  and  substi- 
tuting the  figures  "  122  "  therefor. 

7.  Section  l(i7  of  s-aid  chapter  is  hereby  amended  by  striking 
(»iit  the  word  "refuse"  in  the  eighth  line  thereof,  and  substituting 
the  word  "issue"  therefor. 

H.  All  A(  ts  or  ])arts  of  Acts  that  are  inconsistent  with  this  Act 
nrr  ben  by  reju  a!ed. 


A(TS  OF  18J)r-CIiAPTEK  4. 

An  A(  t  to  iinieiid  the  f.aw  respecting  Mines  and  Minerals. 

N'.Ti:.  The  titlo  of  this  Act  is  referred  to  in  Act  1897,  c.  5,  8.  1,  as 
"An  Act  respecting  Mines  sind  Minerals." 

Pnssffl  fhr  Ul  dnij  of  March,  A. I).  JS07. 

He  it  enacted  by  the  Governor.  Council,  and  Assembly,  as  fol- 
lows : — - 

1.  This  Sf'ciion.  a<  originally  enacted,  was  repealed  by  Statutes, 
1>1»?.  c.  .'>.  s.  1.  and  the*  following  sulistituted  therefor: 

'^  All  lenses  of  mines  of  gold  and  of  gold  and  silver,  and  of  mines 
Mild  t')n!i  gold  find  silver,  applied  for  within  two  months  from  the 


THE  MINES  AND  MINERAL  ACT  459 

17  th  day  of  April,  1889,  and  which  were  issued  under  the  provisions 
of  section  8,  of  chapter  23,  of  the  Acts  of  1889,  without  containing  a 
piovision  in  respect  to  the  payment  of  rental  and  its  refund  under 
certain  conditions,  shall  be  read  and  construed  as  if  said  leases  had 
teen  issued  containing  said  rental  clause,  and,  in  the  case  of  all  such 
leases  not  heretofore  surrendered,  lapsed  or  forfeited,  on  the  next 
anniversary  of  their  date  notice  of  the  payment  of  rental  being  due 
shall  be  sent  to  each  of  such  lessees.  Provided,  however,  that  this 
section  shall  not  apply  to  any  lease  which  prior  to  the  first  day  of 
February,  1897,  had  been  called  in  question  before  the  Supreme 
Court." 

In  re  H.  V.  Weir  (not  yet  reported),  application  was  made  by  H.  V. 
Weir  on  the  15th  October,  1896,  for  a  certain  gold  mining  area,  and  refused 
by  the  Commissioner  on  the  ground  that  "  he  deemed,  and  decided  that  the 
areas  therein  enumerated   were   covered   by  lease  788.     That  lease  was 
granted  on  6th  May,  1890 — we  do  not  know  the  date  of  the  application  on 
which  it  was  granted,  nor  is  it  material  as  will  appear  hereafter.    On  the 
17th  April,  1889,  the  Legislature  passed  an  Act  repealing  section  16,  chap- 
ter 7,  and  making  new  provisions  which  were  to  be  inserted  in  all  leases 
granted    after    that  Act    came  in  force.     By  one  of    the  sections  (8)  the 
sections  which  contained  the  new  provisions  were  not  to  come  in  force  for 
two  months  after  the  passage  of  the  Act,  which  would  be  17th  June,  1889. 
The  lease  although  not  granted  until  6th  May,  1890,  nearly  a  year  after 
the  statute  of  1889  came  in  force,  was,  for  some  unknown  reason,  probably 
the  Commissioner's  mistake,  issued  in  the  old  form  under  the  repealed 
section  16.    In  my  opinion  the  Comflaissioner  was  not  then  empowered  to 
grant  such  a  lease,  as  the  statute  then  in  force  provided  for  lease  contain- 
ing different  terms  as  will  be  found  on  reference  to  section  7,  Act  1889. 
But,  while  this  is  true,  it  is  not  open  to  a  person  in  the  position  of  tlie 
applicant  to  question  its  validity  in  such  a  proceeding  as  the  present.    The 
Commissioner  alone  could  challenge  its  validity  in  a  proper  proceeding 
for  that  purpose.    This  is  made  clear  in  Osborne  v.  Morgan,  (1888)  13  App. 
Cas.  227,  where  Lord  Watson  says  at  page  235:    "The  right  to  interfere 
with  the  possession  of  a  tenant  under  a  former  lease  independently  of  the 
lessor,  and  in  derogation  of  his  rights,  is  not  one  ol  the  natural  incidents 
to  a  mere  license,  which  carries  no  legal  or  equitable  interest  at  all.    An 
€X  facie  regular  lease,  followed  by  possession,  and  impeachable  only  upon 
such  extrinsic  grounds  as  are  alleged  in  the  appellants'  declaration,  is, 
as  between  the  parties  to  it,  not  void,  but  voidable;  and,  the  lessees  being 
willing  to  continue  in  possession  and  to  comply  with  its  stipulations,  it  is 
the  privilege  of  the  lessor  to  determine  whether  they  skall  be  permitted  to 
do  so  or  not."    In  that  case  the  Commissioner  had  made  a  lease  within 
two  years  from  the  date  of  the  proclamation  of  the  gold  fields,  whereas 
the  statute  provided  that  no  leases  should  be  granted  within  the  period, 
and   it  was   attacked  by  parties   who  were  licensees,   whereas  here  the 
applicant  has  no  status  whatever.    The  result  is  that  the  lease  in  question 
was  at  the  most  voidable  at  the  suit  of  the  Crown,  not  void,  and  therefore 
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thf  areas  appUetl  for  wtri-  not  vacant  or  open  for  application.  Apparently 
thi'  rommlH8loncr*8  mistake  in  issuing  such  a  lease  was  discovered,  and 
In  the  yrar  IS'JT  two  different  statutes  were  passed  to  validate  leases  so 
Irregularly  granted,  that  is  to  say  chapters  4  &  5,  Acts  of  1897.  Chapter  5, 
Bccllon  1.  enacts  that  "all  leases  applied  for  within  two  months  from  the 
ITth  day  of  April,  1S89.  and  which  were  issued  under  the  provisions  of 
section  8,  chapter  23.  of  the  Acts  of  1889,  without  containing  a  provision  In 
resprct  to  the  payment  of  rental  and  its  refund  under  certain  conditions, 
shall  be  n*ad  and  construed  as  if  said  leases  had  been  issued  containing 
said  n-ntal  clause,  and.  In  case  of  all  such  leases  not  heretofore  surren- 
dired,  lapsed,  or  forfeited,  on  the  next  anniversary  of  their  date  notice  af 
th»>  payment  of  rental  being  due  shall  be  sent  to  each  of  the  lessees.  Pro- 
videtl.  however,  that  the  section  shall  not  apply  to  any  lease  which  prior 
to  thf  1st  day  of  February,  1897,  has  been  called  In  question  before  the 
Supreme  Court." 

Now  the  first  point  to  determine^  is  whether  this  particular  lease 
comes  under  the  proviso.  It  is  not  directly  "  called  in  question,"  if  by  that 
is  mrant  that  such  proceedings  have  been  taken  before  the  Court  as  will 
bind  or  dire<Mly  attack  the  validity  of  the  lease  as  against  the  lessees  in 
this  pro<eedlng.  but  incidentally,  of  course,  the  lease  is  called  in  question, 
as  the  Commissioner  could  only  grant  this  application  on  the  assumption 
that  th«>  lease  is  void.  But  by  section  4,  chapter  4  (Acts  of  1897),  "No 
lease  of  mines  of  gold,  etc.,  now  outstanding  or  hereafter  to  be  Issued, 
shall  he  attacked  or  called  in  question  in  any  Court,  unless  within  one 
year  from  the  date  of  the  issue  therwf,  and  all  leases  issued  by  the 
Commissioner  of  Public  Works  and  Mines  shall,  after  one  year  from  the 
date  of  the  issue  thereof,  be  indefeasible  and  not  forfeitable  except  for 
non-payment  of  rental  or  royalty,  or  fn  case  of  leases  now  outstanding  not 
under  n-ntal  for  non-working,  etc."  The  result  of  this  legislation  here  is 
that  (1)  this  lease  has  not  been  called  in  question  within  a  year  from  the 
date  (»f  its  issue,  and  (2)  that  not  coming  under  chapter  5,  section  1  (Acts  of 
IKOT).  by  reason  of  the  proviso,  it  is  not  under  the  rental  clauses,  and  is 
only  forfeitable  for  non-working.  The  Commissioner's  certificate  Is 
^llent  on  this,  but  as  he  has  decided  it  was  in  force  at  the  time  of  the 
appHratlon  it  must  be  presumed  that  the  work  has  been  done,  at  any  rate 
in  the  fare  of  the  decision  we  cannot  assume  that  it  was  not  done.  It  Is 
therefore  flear.  If  sertlon  4.  chapter  4  (Acts  of  1897),  applies  to  this  lease, 
It  Is  still  in  force,  as  the  application  was  rightly  refused.  We  are  bound 
to  construe  it  .-is  applicable  as  there  is  no  exception,  and  In  other  sections 
•  »f  the  two  Arts  there  are  exceptions.  If  it  had  been  Intended  to  exclude 
lenses  tinder  the  working  clauses  when  calle<l  In  question  prior  to  February 
l.«tt.  isr«7.  of  eourse  it  would  hav«'  been  so  expressed,  but  section  4.  chapter 
4  (Arts  of  ISOT).  enacts  they  shall  be  non-forfeltable  except  for  non- 
worklnp.  whatever  mny  have  been  the  intention  of  the  piTSon  who  drafted 
these  chapters.  Leases  containing  the  "  working  clauses"  so  called,  even 
though  If^sued  after  the  Act  of  1889  came  In  force,  are  now  by  statute  made 
vnlld  and  non  forfeitable  except  for  non-working.  As  already  pointed 
out  We  have  no  evidence  that  this  condition  was  not  fulfilled  by  the  lessees. 
C'f-rtalnly  the  Court  must  have  so  regarded  the  matter,  and  the  Court  will 
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not  assume  in  favour  of  forfeiture  which  has  not  been  proved,  even  if  it 
were  competent  to  do  so  on  the  present  application. 

This  appeal  should  therefore  be  dismissed,  but  as  it  was  not  opposed 
there  will  be  no  costs." 

Ritchie,  J.,  said:  "It  is  clear,  I  think,  that  the  Legislature  did  not 
contemplate  that  such  leases  were  to  be  construed  as  containing  the  rental 
clauses,  because  it  provided  by  section  1  of  chapter  4  of  the  Acts  of  1897,  as 
amended  by  chapter  5  of  the  same  year,  that  leases  applied  for  within  two 
months  after  17th  April,  1889,  and  issued  without  containing  the  rental 
clauses,  should  be  read  and  construed  as  if  they  contained  them,  legisla- 
tion entirely  inconsistent  with  the  idea  that  such  leases  before  1897  were 
to  be  legally  construed  as  if  they  contained  these  clauses. 

A  proviso  in  the  section  I  have  referred  to  excludes  the  particular 
lease  the  subject  of  this  enquiry  from  its  operation.  It  is  equally  clear  too, 
that  the  Legislature  did  not  consider  such  leases  issued  without  the  rental 
clauses  void,  but  recognized  them  as  existing  leases;  it  did  not  even  think 
it  necessary  to  legalize  or  confirm  them,  but  merely  by  legislation  added 
clauses  which  it  considered  the  leases  should  have  contained  when  they 
were  issued. 

If  the  lease  in  question  is  to  be  recognized  as  an  outstanding  lease  in 
1897,  of  which  I  have  little  doubt,  section  4  of  chapter  4  of  the  Acts  of  1897 
has  made  it  indefeasible  and  forfeitable  only  for  non-working.  But  assum- 
ing this  lease  had  been  improvidently  issued  and  was  not  in  accordance 
with  the  provisions  of  the  Act,  so  that  it  might  have  been  set  aside  before 
the  Act  of  1897  after  a  due  investigation  at  which  the  lessee  had  an 
opportunity  of  being  heard,  there  is,  in  my  opinion,  no  law  which  requires 
the  Commissioner  of  Mines,  or  even  enables  him,  on  his  own  mere  motion 
without  investigation  or  notice  to  the  lessee,  to  set  aside  or  disregard  a 
lease,  because  he  thinks  it  has  not  been  issued  in  accordance  with  the 
terms  of  the  Statute  or  for  the  .alleged  breaches  of  conditions  which  the 
lease  does  not  contain." 

Henry,  J.,  said:  "I  understand  the  decision  of  the  Supreme  Court  of 
Canada  in  the  case  of  Temple  et  al.  v.  Atty.-General  et  al.,  (1897)  29  N.  S. 
R.  288;  27  S.  C.  R.  355;  as  delivered  by  Mr.  Justice  Sedgwick,  to  determine, 
.as  did  that  of  Mr.  Justice  Graham  in  this  Court,  that  as  to  mines  of  gold 
and  of  gold  and  silver,  the  effect  of  section  8  of  chapter  23  of  the  Act  of 
1889  was  to  suspend  for  two  months  the  coming  into  force  of  the  whole 
of  the  preceding  part  of  the  Act. 

It  was  contended  at  the  argument  of  this  appeal  that  some  of  the 
language  used  by  Mr.  Justice  Sedgwick  showed  that  the  decision  as  to 
the  suspension  of  the  Act  was  limited  to  cases  where  the  applications 
were  made  before  the  date  of  the  passing  of  the  Act.  This  is  not  so.  The 
first  part  of  the  decision  determines  that  section  one — the  main  section — 
was  suspended.  That  being  so  it  is  clear  that  the  language  of  the  latter 
part  was  used  not  to  limit  the  subject  matter  of  the  provision  for  suspen- 
sion, but  only  as  a  probable  explanation  or  account  of  the  reason  for 
postponing  the  introduction  of  the  new  by-law  provided  for  by  the  Act. 

In  the  present  cases  it  a.ppears  that  the  applications  were  made  on  the 
4th  of  May  and  the  10th  of  June,  1889,  respectively.    When  these  applica- 
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lions  w»Te  luado  section  16,  R.  S.,  chapter  7,  '  The  Mines  and  Minerals  Act," 
was  still  In  force,  not  having  yet  lu'cn  affected  by  chapter  23.  Acts  of  1889. 

Th«'  applications.  thcn*for»*,  were  made  under  the  old  Act,  and  the 
rights  and  liabilities  In  respect  of  those  applications  were  those  which 
that  Art  provided  for.  The  applicants  became  entitled  to  leases  under 
thiit  -\ct.  They  applh'd  for  no  other  kind  of  lease.  They  could  not  have 
done  M  because  there  was  no  law  under  which  they  could  apply  for  any 
«<Jhor. 

Although  the  leases  in  question  are  of  later  date  than  the  date  17th 
Jun*'.  upon  which  the  Act  of  1889  ciime  into  force,  they  expressly  cover,  as 
they  should,  a  tt-rm  commencing  upon  the  days  of  the  applications  re- 
spectively. Tht'y  establish  the  relationship  of  lessor  and  lessee  between 
th«'  p.irtles  from  th«'  dates  of  the  applications  onward.  They  are  no  raori» 
and  no  less  than  the  formal  expression  of  the  rights  of  the  partie?,  fiie 
Crown  and  the  lessees,  which  arose  immediately  upon  the  making  of  the 
appliratlons— the  only  rights  which  so  far  as  the  periods  from  the  dates  of 
the  applications  up  to  the  coming  into  force  of  the  Act  are  concerned, 
could  arise  under  the  existing  law. 

During  these  periods  the  applicants  had  a  right  to  receive  old  leaa4'8. 
They  have  since  received  old  leases,  the  terms  of  which  by  their  own  ex- 
press provisi(»ns  commenced  to  run  before  the  new  law  came  into  existence. 
It  cannot  Injuriously  affect  these  lessees  that  the  leases  to  which  they  had 
a  right  previous  to  the  17th  June  were  not  delivered  to  them  until  after 
that  date.  There  is  nothing  in  the  Act,  or  in  any  decision  upon  it,  to  lead 
to  such  a  result. 

As  to  the  language  of  section  7,  providing  that  '  All  leases  of  mines 
of  gold.  etc..  shall  contain  the  provisions  respecting  t"he  payment  of 
rental,  etc..'  I  do  not  regard  it  as  having  been  intended  to  enact  that  every 
lease  Issued  after  the  coming  Into  force  of  the  Act  must,  without  regard  to 
the  date  of  the  applications  contain  the  new  terms  therein  provided  for.  I 
understand  it  to  apply,  as  it  ought  to  apply,  to  leases  applied  for  under  the 
new  law.  and  not  to  leases  not  only  applied  for  under  the  old  law  but 
covering  terms  commencing  before  the  change  in  the  law  took  place. 

Section  10  provides  that  '  All  leases  granted  under  this  Act  shall  be 
for  the  term  of  twenty  years.'  It  cannot  be  said  that  the  leases  in  que3tIon 
were  '  granted  '  under  the  new  Act,  They  were  granted  under  the  Act 
under  which  the  applications  for  the  grants  were  made. 

1  am  of  the  opinion  that  these  leaees  are  valid  as  being  the  leases  to 
which  the  applicants  were  entitled." 

2  (  l-,xr«|d  ill  the  case  of  leases  called  in  question  before  the  Sii- 
I-renie  {'nun  priur  to  the  1st  day  of  Fehrnary,  1807]'  all  leases  for 
poM  and  silver,  or  for  mines  other  than  jrold  and  silver,  shall,  if  issued 
\vifhin  thirty  days  r.f  l)ein^'  applied  for,  hear  date  of  the  day  on  which 
Slid  lea-es  were  ap])lied  for,  provided  that  in  case  a  longer  interval 
than  thirty  days  clajtse  ]>etween  the  application  and  the  issuing  of 
j-i- nature  or  i-siiing  hy  the  C'oininissioner,  and  rental  shall  become 
l>;iyal.le  on  the  davs  f.f  the  dates  of  such  leases,  and  leases  shall  in  all 
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cases  be  subject  to  forfeiture  twelve  months  from  the  date  of  the  last 
payment  of  rental,  and  such  rental  shall  be  payable  in  advance  on  the 
day  of  the  date  of  such  lease. 

^  Inserted  by  Acts  1897,  c.  5,  s.  2. 

3.  The  Commissioner  of  Public  Works  and  Mines  shall  have 
power,  without  additional  fee,  to  accept  surrender  of  two  or  more 
leases  for  gold,  or  gold  and  silver,  and  issue  a  lease  for  the  whole 
area  embraced  by  such  surrendered  leases.  The  Commissioner  may 
exercise  his  discretion  as  to  the  date  of  the  new  lease,  regard  being 
had  to  the  dates  of  the  leases  so  surrendered. 

4.  Xo  lease  of  mines  of  gold  and  gold  and  silver,  or  mines  other 
than  gold  and  silver,  now  outstanding  or  hereafter  to  be  issued,  shall 
be  attacked  or  called  in  question  in  any  Court,  unless  within  one  year 
from  the  date  of  the  issue  thereof,  and  all  leases  issued  by  the  Com- 
missioner of  Public  Works  and  Mines  shall,  after  one  year  from  the 
date  of  issue  thereof,  be  indefeasible  and  not  forfeitable  except  for 
non-payment  of  rental  or  royalty,  or  in  case  of  leases  now  outstanding 
not  under  rental  for  non-working.  Provided  that  if  it  be  shown  to 
the  satisfaction  of  the  Attorney-General  that  said  leases  were  ob- 
tained by  fraud  or  misrepresentation  he  may  issue  a  fiat  to  the  party 
aggrieved  to  bring  an  action  in  the  Supreme  Court  to  test  such  ques- 
tion of  fraud  or  misrepresentation  at  a  period  later  than  one  year 
from  the  date  of  issue  of  said  lease. 

5.  Section  10  of  chapter  2  of  tlie- Acts  of  1893  is  hereby  repealed, 
and  the  following  substituted: — 

The  Commissioner  or  Deputy  Commissioner  shall  not  be  required 
to  send  notice  of  default  of  payment  to  the  holder  or  holders  of  any 
mortgage,  conveyance,  judgment,  attachment,  bill  of  sale,  lien  or 
other  encumbrance,  unless  previous  to  such  default  such  holder  or 
liolders  shall  have  given  written  notice  to  the  Commissioner  or 
Deputy  Commissioner  of  his  or  their  post  office  addresses.  The  Com- 
missioner or  Deputy  Commissioner  shall  register  post  office  addresses 
of  all  applicants  for  leases  or  licenses  as  furnished  under  the  provi- 
sions of  section  152  of  chapter  1  of  Acts  of  1892,  and  such  address 
shall  be  deemed  the  address  of  the  holder  of  any  lease  or  license,  un- 
less and  until  the  holder  of  such  lease  or  license  shall  have  registered 
a  changed  address,  and  notice  sent  to  any  lessee  or  lessees  at  the  ad- 
dress given  at  date  of  application  for  such  lease  shall  be  sufficient, 
unless  some  change  in  such  address  has  been  duly  registered  with 
the  Commissioner  or  Deputy  Commissioner. 
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6.  If  any  liccnseil  mill  owner  t^hnW  fail  to  make  the  return  re- 
tjuire<l  niuler  scctitm  51,  he  hIuiU  he  lial)le  to  a  fine  not  exceeding 
fifty  dollars,  to  he  reeovrred  in  the  name  of  tlie  Commissioner  in  any 
Court  of  lompetent  jurisdiction.  Any  licensed  mill  owner  not  making 
th»'  nturn  rr«|uin'd  under  section  i>'i,  in  the  manner  and  within  the 
time  required  for  nuikinir  a  return  under  section  57,  shall  he  liahle 
to  a  similar  fine.  recoveral>le  in  a  similar  manner. 

7.  Section  li;}  of  cha]»ter  1  of  the  Acts  of  1892  is  hereby  amend- 
ed hy  striking'  out  tlie  following  words  at  the  end  of  said  section: 
*•  The  fee  to  he  j)aid  to  the  Commissioner  for  the  registration  of  any 
document  of  title  under  this  chapter  shall  be  fifty  cents." 


ACTS    OF    lSJ)T-CJiAPTKK  5. 

An  Act  to  amend  an  Act  of  the  present  session,  entitled  "An  Act 
lJesi)ecting  Klines  and  ^iinerals." 

Passed  the  1st  day  of  March,  A.D.  1S97. 

]\i'  it  enactefl  l)y  the  Covernor,  Council,  and  Assembly,  as  fol- 
h.ws:— 

1.  Section  1  of  said  Act  is  hereby  repealed  and  the  following 
substituted: 

"  All  leases  of  mines  of  gold  and  of  gold  and  silver,  and  of  mines 
"t'ler  thau  gold  and  silver,  ajijdied  for  within  two  months  from  the 
srventemth  day  of  A])ril,  1880,  and  which  were  issued  under  the 
|ro\i^i.»ns  of  section  8,  of  clia])ter  23,  of  the  Acts  of  J880,  without 
('  iitainiuLT  a  ]»rovision  in  respect  to  the  payment  of  rental  and  its 
jefuud  under  (ertain  conditions,  shall  be  read  and  construed  as  if 
said  leas.'s  had  Ihtu  issued  containing  said  rental  clause,  and  in  the 
ciso  of  all  su(  li  leases  not  heretofore  surrendered,  lapsed  or  forfeited, 
on  the  n<'\t  anniversary  f)f  their  date  notice  of  the  ])ayment  of  rental 
biing  due  ^h;dl  be  sent  to  each  of  such  lessees.  ]*rovided,  however, 
tliat  tlii-^  section  shall  not  ap]dy  to  any  lease  which  prior  to  the  first 
day  of  lebruary,  Isn;,  had  been  called  in  question  before  the  Su- 
preme Court." 

2.  Spetion  2  i-  hereby  amended  by  ]>refixing  thereto  the  words: 
*'  Kxcept  in  the  ca-e  of  lease?  called  in  question  before  the  Supreme 
Cnrt  prior  to  the  first  day  of  Vcbruary,  1807." 


1. 
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ACTS    OF  1898 -CHAPTER  26. 

An  Act  to  amend  Ohapter  1  of  the  Acts  of  1892,  entitled,  "  An  Act 

to  amend  and  consolidate  the  Acts  relating  to 

Mines  and  Minerals." 

Passed  the  11th  day  of  March,  A.D.  1898. 

Be  it  enacted  by  the  Governor,  Council,  and  Assembly,  as 
follows  : 

1.  The  Commissioner  of  Public  Works  and  Mines  may,  upon 
application  in  writing,  grant  an  area  of  five  hundred  gold  areas  of 
class  number  one,  viz.,  250  by  150  feet  in  size  for  the  purpose  of 
alluvial  gold  mining  only,  upon  the  following  conditions  : — 

2.  The  application  shall  describe  the  ground  applied  for  with 
reasonable  certainty,  and  not  cover  any  ground  at  the  time  of  appli- 
cation under  lease  or  license  for  the  purpose  of  prospecting  for  or 
mining  any  minerals  the  property  of  the  Crown. 

3.  The  application  shall  be  accompanied  by  a  fee  of  ten  cents 
for  each  and  every  area  included  therein. 

4.  The  license  so  granted  upon  the  filing  of  the  bond  prescribed 
for  licenses  for  prospecting  for  gold  and  silver  by  the  Act  hereby 
amended  shall  be  for  alluvial  mining  only,  and  for  the  space  of  three 
months  out  of  the  period  between  March  31st  and  December  1st  of 
any  one  year,  and  no  such  prospecting  license  shall  be  accepted  be- 
tween December  1st  of  any  year  and  March  31st  of  the  following 
year. 

5.  In  order  to  obtain  a  right  to  apply  for  an  extended  possession 
of  the  ground  so  licensed,  the  licensee  must  expend  in  digging,  re- 
moving and  otherwise  testing  and  working  the  soil  on  said  license, 
money  amounting  in  all  to  not  less  than  an  amount  representing  forty 
cents  for  each  and  every  area  contained  in  said  license. 

6.  The  books  of  account,  pay-rolls,  etc.,  of  such  licensee,  in  re- 
spect to  such  expenditures,  shall  be  open  to  the  inspection  and  ex- 
amination of  the  Inspector  of  Mines  or  such  person  as  he  may  appoint, 
who  shall  also  have  access  at  all  times  thereto,  as  well  as  to  the  opera- 
tions conducted  by  said  licensee  and  to  the  results  of  said  work. 

T.  The  said  license  of  five  hundred  areas  shall  not  in  width  be 
less  than  seven  hundred  and  fiftv  feet. 
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H.  Tlie  lieensoe  liaviujr,  before  tlie  expiration  of  said  period  of 
throe  iiumths,  satistied  tlie  eoiniiiissioiier  tiiat  such  expenditure  has 
Int'ii  made,  and  haviiiju'  paid  any  royally  due  on  jrold  extracted,  may, 
lu  fur*'  the  expiration  of  such  jieriod,  apj)ly  in  writing  for  a  prospccl- 
iii;,'  lirense  ovt-r  the  ^Tound  included  in  such  license,  amounting  to 
f'lvr  hunilrcd  arms  and  no  less,  and  pay  a  fee  of  two  liundred  and  fifty 
dt'liars.  Tin'  ( 'lunniissioner,  upon  being  satisfied  that  such  cxpendi- 
tiir«'  has  been  nia<le  and  royalty  paid,  may  within  fourteen  days  after 
the  expiration  of  such  period  of  three  months,  grant  such  applicant 
a  j)r<»sj)ecting  license  over  said  five  hundred  areas.  If  such  license 
br  n«»t  granted  within  such  period  of  fourteen  days  after  the  expira- 
tion of  the  said  period  of  three  months,  then  the  ground  shall  there- 
upon be  vacant  and  oj)cn  to  apj)lication.  The  prospecting  license 
tor  saiil  five  hundred  areas  for  twelve  months,  if  granted,  shall  be 
.-ubjcct  to  the  provisions  of  the  Act  hereby  amended  in  the  same 
manner  as  if  it  were  a  ])rospecting  license  of  one  hundred  areas  or 
b  --.  ex(»'i>l  that  its  length  may  exceed  twice  its  width,  provided  that 
said  width  shall  not  be  less  than  seven  hundred  and  fifty  feet. 

1>.  l)uring  the  term  of  said  license  and  for  fourteen  days  there- 
after, no  apjdication  shall  be  received  for  licenses  or  leases  to  pro- 
s|>e(l  for,  or  to  mine  gold  or  gold  and  silver,  or  minerals  other  than 
L'old  and  ^ilv^'r  over  the  area  so  granted  for  alluvial  mining. 

iO.  All  statements  of  work  done,  of  gold  extracted,  and  other 
l»ap('r>  ami  writings  relating  to  said  pros])ecting  license,  filed  in  the 
otbic  of  the  Commissioner  of  Public  Works  and  Klines,  shall  be  open 
to  the  insjiection  of  the  ])ul)lic,  and  in  case  no  such  a]>plication  is 
matlc  for  a  prospecting  license  of  such  area  of  five  hundred  areas  by 
>iirli  lit  «'n>('r  bt  fore  the  end  of  the  term  of  three  months,  or  if  the 
( ■ommi.--i<»n(r  of  Public  Works  and  Klines  does  not  see  fit  to  grant 
-IK  li  pror.|M'(iini,'  li(cns<'  over  the  ground  covered  by  such  license  to 
j»rr)-jtc(t  f..r  allnvial  gold  mining,  then  at  the  end  of  fourteen  day8 
alter  the  expiration  of  ilic  term  of  three  months  of  such  license  to 
pro>j.c(  t  for  alln\ial  g«dd  mining,  the  ground  covered  by  such  license 
for  three  mojith-  -hall  be  open  to  aj)])lication  for  licenses  and  leases 
to  proH|'e(  t  an«l  mine  iruM  and  silver  and  minerals  other  than  gold 
;'.nd  -ilv.r.  -nl.jeet  to  the  provisions  of  the  Acts  hereby  amended, 

II.  The  bolder  of  <n(  h  license  to  prospect  for  alluvial  gold  min- 
ing' -hall,  before  the  end  of  the  term  of  such  license,  make  return 
"f  the  i:old  ol)tained  and  jtay  royalty  thereon  as  one  of  the  conditions 
iil">n  whit  h  an  exten-ion  of  title  t«i  the  ground  so  prospected  may 

'  '•  obtained. 
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ACTS  OF  1898 -CHAPTER  27. 

An  Act  to  amend  the  Mines  and  Minerals  Act  of  1892,  in  respect  to 
Prospecting  Licenses  and  Leases  for  Gold. 

Section  1. — Schedule  E  of  said  Chapter  1,  amended. 

Be  it  enacted  by  the  Governor,  Council,  and  Assembly,  as  fol- 
lows: 

1.  "  The  Mines  and  Minerals  Act,  1892,"  and  all  Acts  amending 
said  Act,  are  hereby  amended  as  follows: 

On  and  after  the  first  day  of  July,  1898,  no  application  for  areas 
for  prospecting  licenses  or  leases  for  gold  or  gold  and  silver  shall  be 
accepted  for  a  less  number  than  six  adjoining  areas. 

{a)  Provided  that  whenever  there  is  not  space  enough  for  an 
application  for  six  adjoining  areas  owing  to  applications  already  made, 
the  Commissioner  may  receive  an  application  for  prospecting  license 
or  lease  for  such  less  number  of  areas,  and  such  application  may  in 
length  exceed  twice  its  width,  and  provided  the  following  provisions 
shall  apply  in  the  case  of  prospecting  licenses  in  force  on  the  said 
first  day  of  July,  1898,  viz.:  In  the  case  of  a  prospecting  license 
for  six  adjoining  areas  or  more,  no  application  for  a  lease  of  ground 
contained  in  such  prospecting  license,  shall  be  received  for  a  less 
number  of  areas  than  six  adjoining  areas.  In  the  case  of  a  prospect- 
ing license  for  less  than  six  areas  no  application  shall  be  received 
for  a  lease  except  for  all  the  areas  contained  in  such  prospecting 
lieense. 

(h)  Also  provided,  that  any  application  for  prospecting  license 
made  under  the  provisions  of  this  Act  shall  not  in  length  exceed 
twice  its  width,  and  shall  in  all  respects  be  subject  to  the  provisions 
of  "  The  Mines  and  Minerals  Act,  1892,"  and  all  Acts  in  amendment 
thereof. 

2.  Section  14  of  "  The  Mines  and  Minerals  Act,  1892,"  is  hereby 
amended  by  substituting  the  word  "  magnetic  "  for  the  word  "  true  " 
therein. 

3.  All  Acts  or  parts  of  Acts  that  are  inconsistent  with  this  Act 
are  hereby  repealed. 
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ACTS  OF  18'J8-CIIAPTEU  28. 

rassed  the  11///  day  of  March,  A.D.  1898. 

Be  it  enacted  by  tlie  Ciovernor,  Council,  and  Assembly,  as  fol- 
lows : 

*•  Tlie  'Sline^  and  Minerals  Act,  1892,"  and  all  Acts  in  amend- 
ment thereof,  are  hereby  amended  as  follows: 

1.  The  governor  in  Council  shall  have  power  notwithstanding 
any  provisions  in  said  Act  and  its  amendments,  to  make  rules  and 
re^^ulations  for  issuing  prospecting  licenses  and  leases  for  mining 
gohl  and  gold  and  silver  in  lands  where  copper,  lead,  iron,  tin  and 
precious  stones  may  occur,  subject  to  the  provisions  in  said  Act  re- 
specting royalties,  and  to  fix  the  terms  upon  which  such  licenses  and 
leases  may  be  granted,  provided  that  such  terms  shall  not  be  lower 
or  less  onerous  than  those  at  present  provided  for  in  said  xVct. 

2.  All  licenses  and  leases  issued  by  the  Commissioner  of  Mines 
under  sui  li  rules  and  regulations,  shall  be  as  valid  and  binding  as  if 
issue*!  by  him  under  the  said  Act. 

:i.  All  Acts  and  parts  of  Acts  inconsistent  with  this  Act  arc 
hereby  repealed. 


KEGULATIONS  OF  MIXES. 

CHAP.    8,    OF    KKVISED    STATUTES,    FIFTH    SERIES,    WITH     AMENDING 

ACTS. 

1.   This  (hapier  may  be  legally  cited,  when  desirable,  as  "The 

Min..-  H.'.irulation  Chapter." 

tS.  Ill  this  cliapter,  unless  the  context  otherwise  requires,  the 
term  '*  mine  "  includes  every  shaft  in  the  course  of  being  sunk,  ami 
rverA-  level  and  inclined  plane  in  the  course  of  being  driven  for 
commencing  or  opening  any  mine,  or  for  searching  for  or  proving 
minerals,  and  all  tlu^  shafts,  levels,  planes,  works,  machinery,  tram- 
ways, railways  and  sidings  both  below  ground  and  above  ground,  in 
and  adjacent  to  a  mine,  and  any  such  shaft,  level  and  inclined  plane 
«>f  and  belonging  to  the  mine. 

The  term  "shaft  "  includes  ]iit. 

Tile  term  "  inclined  plane  "  includes  slope. 
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The  term  " plan"  includes  a  map  and  section  or  sections,  and  a 
correct  copy  or  tracing  of  any  original  plan  as  so  defined. 

The  term  "  Commissioner "  means  the  Commissioner  of  Public 
Works  and  Mines. 

The  term  "  Inspector  "  used  in  this  chapter  means  an  Inspector 
of  Mines  appointed  under  the  laws  of  this  Province  relating  to  Mines 
and  Minerals. 

The  term  "Deputy  Inspector"  used  in  this  chapter  means  a 
Deputy  Inspector  of  Mines  appointed  under  the  laws  of  this  Pro- 
vince relating  to  Mines  and  Minerals,  who  shall  have  the  same  power 
of  inspection  as  the  Inspector,  but  shall  be  under  his  direction. 

The  term  "  owner,"  when  used  in  relation  to  any  mine,  means 
any  person  or  body  corporate  who  is  the  immediate  proprietor,  or 
lessee,  or  occupier  of  any  mine,  or  of  any  part  thereof,  and  does  not 
include  a  person  or  body  corporate  who  merely  receives  a  royalty  or 
rent  from  a  mine,  or  is  merely  the  proprietor  of  a  mine  subject  to 
any  lease,  grant  or  license  for  the  working  thereof,  or  is  merely  the 
owner  of  the  soil,  and  not  interested  in  the  minerals  of  the  mine; 
but  any  contractor  for  the  working  of  any  mine  or  any  part  thereof 
shall  be  subject  to  this  chapter  in  like  manner  as  if  he  were  an 
owner,  but  so  as  not  to  exempt  the  owner  from  any  liability. 

The  term  "  agent,"  when  used  in  relation  to  any  mine,  means 
any  person  having  on  behalf  of  the  owner  care  or  direction  of  any 
mine  or  any  part  thereof. 

The  term  "  manager,"  when  used  in  relation  to  any  mine,  means 
the  chief  officer  having  the  control  and  daily  supervision  of  the  mine. 

The  term  "underground  manager,"  when  used  in  relation  to 
any  mine,  means  the  person  [next  in  charge  to  the  manager  and 
having  the  supervision  of  the  underground  workings] .  (1)  The  term 
"  overman,"  when  used  in  relation  to  any  mine,  means  the  person  in 
charge  of  any  mine,  or  any  portion  of  a  mine,  next  in  charge  to  the 
underground  manager. 

(1)  Section  2  is  hereby  amended  by  striking  out  all  the  words  after 
the  word  "  person  "  in  the  forty-fourth  line  and  before  the  words  "  the 
term "  in  the  forty-sixth  line,  and  inserting  the  following:  "  Having 
the  dally  charge  of  the  underground  workings  under  the  control  and 
daily  supervision  of  the  manager.  See  section  2  of  chapter  9,  Acts  of 
1891. 

The  term  "boy"  means  any  male  person  under  the  age  of  eigh- 
teen years.     (2) 
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(2)  The  tt'rm  "  shift  "  shall  apply  to  all  workmen  and  boys,  except 
«,.rkmfn  engaged  for  the  purpose  of  ventilation,  who  may  go  to  work 
in  the  mine  at  set  divisions  of  the  day.    See  section  1  of  chapter  9,  Acts 


of  1891 


•I  If  any  (|iU'sti(Hi  arises  whether  a  mine  is  a  mine  to  whieh  tliis 
(hajtter  ni)i>lies.  siuli  (juestion  sliall  l)e  referred  to  the  Commissioner, 
whos.'  (leeisi()n  tiiereon  sliall  he  linal. 


EMPLOYMKXT    OF    BOYS. 

•1.  No  hoy  under  the  age  of  ten  years  shall  ])e  employed  in  or 
ahout  or  allowed  to  he  for  the  })iir})Ose  of  employment  in  or  ahout 
any  mine  helow  ground  or  ahove  ground.     (3) 

(3)  Section  4  of  said  Act  is  hereby  repealed  and  the  following  sub- 
stituted: "No  boy  under  the  age  of  twelve  years  shall  be  employed  in 
or  about  or  allowed  to  be  for  the  purpose  of  employment  in  or  about  any 
mine  below  ground  or  above  ground,  and  no  boy  of  twelve  years  or  over 
to  be  her«'after  employed  for  the  first  time  shall  be  permitted  to  go  to 
work  in  or  about  a  mine  below  or  above  ground  unless  he  be  able  to 
read,  write,  and  to  count  as  far  as  division  and  furnish  a  certificate  to 
that  effrct  from  a  duly  licensed  teacher,"  provided  that  this  section  shall 
not  go  into  operation  until  one  year  after  the  passing  of  this  Act.  See 
section  3  of  chapter  9.  Acts  of  1891. 

5.  A  hoy  of  the  age  of  ten  and  under  the  age  of  twelve  years 
f.hall  not  Ic  eini)loye(l  in  or  allowed  to  he  for  the  purpose  of  employ- 
ment in  any  mine  helow  ground  for  more  than  sixty  hours  in  any 
oni'  week,  or  more  than  ten  hours  in  any  one  day.     (4) 

(4)  Section  5  Tft  hereby  repealed  and  the  following  substituted: 

"  A  boy  of  the  age  of  twelve  and  under  the  age  of  sixteen  .shall  not 
1)0  employed  In.  or  allowed  to  be  for  the  purposes  of  employment  In,  any 
mlno  bolow  or  above  ground  for  more  than  fifty-four  hours  In  any  one 
wrek.  nor  moro  than  ten  hours  In  any  one  day,  except  in  case  of  acci- 
dent or  enirrgonry."     See  section  1  of  chapter  9,  Acts  of  1S91. 

O.  For  tlie  i.nrpf)se  of  the  provisions  of  this  chapter  with  respect 
to  th«'  eniploymrnt  of  siu  h  hoys  in  a  mine  helow  ground,  the  follow- 
ing rogidations  shall  have  ctTect;  that  is  to  say: 

(1)  The  ]H>rio<l  of  each  employment  shall  he  deemed  to  hegin  at 

tho  \\u\v  of  leaving  the  surface,  and  to  end  at  the  time  of 
returning  to  the  surface. 

(2)  A  week  shall  he  deemed  to  hegin  at  midnight  on  Saturday 
night,  and  to  end  at  midnight  on  the  succeeding  Saturday 
ni-rht. 
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•7.  Wliere  there  is  a  shaft  or  an  inclined  plane  or  level  in  any 
mine,  whether  for  the  purpose  of  an  entrance  to  such  mine  or  of  a 
communication  from  one  part  to  another  part  of  such  mine,  and  per- 
sons are  taken  up  or  down  or  along  such  shaft,  plane  or  level  by 
means  of  any  engine,  windlass  or  gin  driven  or  worked  by  steam  or 
any  mechanical  power,  or  by  an  animal,  or  by  manual  labour,  a  per- 
son shall  not  be  allowed  to  have  charge  of  such  engine,  windlass  or 
gin,  or  of  any  part  of  the  machinery,  ropes,  chains  or  tackle  connected 
therewith,  unless  he  is  a  male  of  at  least  eighteen  years  of  age.  (1) 

AVhere  the  engine,  windlass,  or  gin  is  worked  by  an  animal,  the 
person  under  whose  direction  the  driver  of  the  animal  acts  shall  for 
the  purposes  of  this  section  be  deemed  to  be  the  person  in  charge  of 
the  engine,  windlass  or  gin;  but  such  driver  shall  not  be  under 
twelve  years  of  age.  (2)  This  clause  shall  not  apply  to  operations 
known  in  the  mines  as  counter  or  back  balances. 

(1)  Section  7  is  hereby  amended  by  adding  after  the  words  "  of  at 
least  eighteen  years  of  age"  the  following  words:  "Nor  shall  any  per- 
son have  charge  of  such  engine,  windlass  or  other  hoisting  apparatus, 
unless  he  has  undergone  an  examination  by  a  person  or  board  to  be  ap- 
pointed by  the  Governor  in  Council,  and  holds  a  certificate  of  competency 
based  on  said  examination. '^  Certificates  of  service  may  be  granted  until 
January  1st,  1892,  and  this  section  shall  not  go  into  operation  till  that 
date. 

(2)  Said  section  7  to  be  further  amended  by  substituting  the  word 
"  fourteen  "  for  "  twelve  "   in   sixteenth   line. 

See  sections  5  and  6  of  chapter  9,  Acts  of  1891. 

8.  If  any  person  contravenes  or  fails  to  comply  with,  or  permits 
any  person  to  contravene  or  fail  to  comply  with,  any  provision  of 
this  chapter  with  respect  to  the  employment  of  boys,  or  to  the  em- 
ployment of  persons  about  any  engine,  windlass,  or  gin,  he  shall  be 
guilty  of  an  offence  against  this  chapter;  and  in  case  of  any  such 
contravention  or  non-compliance  by  any  person  whomsoever,  the 
owner,  agent  and  manager  shall  each  be  guilty  of  an  offence  against 
this  chapter,  unless  he  prove  that  he  had  taken  all  reasonable  means 
by  publishing  and  to  the  best  of  his  power  enforcing  the  provisions 
of  this  chapter,  to  prevent  such  contravention  or  non-compliance. 

If  it  appear  that  a  boy  or  a  person  employed  about  an  engine, 
windlass,  or  gin  was  employed  on  the  representation  of  his  parent  or 
guardian  that  he  was  of  that  age  at  which  his  employment  would  not 
be  in  contravention  of  this  chapter,  and  under  the  belief  in  good 
faith  that  he  was  of  that  age,  the  owner,  agent  or  manager  of  the 

31— M 
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mine  and  employer  shall  be  exempted  from  any  penalty,  and  the 
parent  or  guardian  shall  for  such  misrepresentation  be  deemed  guilty 
of  an  olTence  against  this  chapter. 

WAGES. 

tt.  No  wages  shall  be  i)aid  to  any  person  employed  in  or  about 
any  mine  at  or  within  any  public  house,  beer  shop,  or  place  for  the 
sale  of  any  sjnrits,  beer,  wine,  or  other  spirituous  or  fermented  liquor, 
or  other  house  of  entertainment,  or  any  office,  garden,  or  place  be- 
longing or  contiguous  thereto,  or  occupied  therewith. 

livery  j)erson  who  contravenes  or  fails  to  comply  with  or  permits 
any  person  to  contravene  or  fail  to  comply  with  this  section,  shall  be 
guilty  of  an  oiTence  against  this  chapter;  and  in  the  event  of  any  such 
contravention  or  non-compliance  by  any  person  whomsoever,  the 
owner,  agent  and  manager  shall  each  be  guilty  of  an  ofTence  against 
thi>  (ha])ter,  unless  he  prove  that  he  had  taken  all  reasonable  means 
by  i>ul)lishing  and  to  the  best  of  his  power  enforcing  the  provisions 
of  this  section  to  i)revent  such  contravention  or  non-compliance. 

lO.  ^\']l('re  the  amount  of  wages  paid  to  any  of  the  persons  em- 
]>loyed  in  a  mine  de])ends  on  the  amount  of  mineral  gotten  by  them, 
such  i)ersons  shall,  if  the  majority  of  such  persons  so  desire,  and  un- 
less the  mine  is  exemj)ted  by  the  Commissioner,  be  paid  according  to 
the  weight  of  the  mineral  gotten  by  them,  and  such  mineral  shall  be 
truly  weighed  accordingly. 

I'rovicied  always,  that  nothing  herein  contained  shall  preclude 
the  owner,  agent  or  manager  of  the  mine  from  agreeing  with  tho 
jM-rsons  employed  in  such  mine  that  deductions  shall  be  made  in 
rosj)ert  of  stones  or  materials  other  than  mineral  contracted  to  be 
gotten,  whidi  shall  be  sent  out  of  the  mine  with  the  mineral  con- 
trneted  to  l)e  gotten,  or  in  respect  of  any  tubs,  cars,  or  hutches  being 
improperly  filled  in  those  cases  where  they  are  fdled  by  the  getter 
f»f  the  minernl  or  his  drawer  or  by  the  person  immediately  employed 
by  him.  such  deduction  being  determined  by  the  banksman  or 
weigher  or  cheek-weigher,  if  there  be  one. 

Tf  any  person  contravenes  or  fails  to  comply  with  or  permits 
any  person  to  contravene  or  fail  to  comply  with  this  section,  he  shall 
be  guilty  of  an  ofTence  against  this  chapter:  and  in  the  event  of  any 
(ontravention  of  or  non-compliance  with  this  section  by  any  person 
whomsoever,  the  owner,  agent  and  manager  shall  each  ])e  guilty  of 
an  offence  against  this  chapter;  unless  he  prove  that  he  had  taken 
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all  reasonable  means  by  publishing  and  to  the  best  of  his  power 
enforcing  the  provisions  of  this  section  to  prevent  such  contravention 
and  non-compliance. 

11.  The  persons  who  are  employed  in  a  mine  and  are  paid  ac- 
cording to  the  weight  of  the  mineral  gotten  by  them,  may,  at  their 
own  cost,  station  a  person  (in  this  chapter  referred  to  as  a  "  check- 
weigher")  at  the  place  appointed  for  the  weighing  of  such  mineral, 
in  order  to  take  an  account  of  the  weight  thereof  on  behalf  of  the 
jjersons  by  whom  he  is  so  stationed.  The  check-weigher  shall  be 
one  of  the  persons  employed  either  in  the  mine  at  which  he  is  so 
stationed  or  in  another  mine  belonging  to  the  owner  of  that  mine.  (1) 
He  shall  have  every  facility  afforded  to  him  to  take  a  correct  account 
of  the  weighing  for  the  persons  by  whom  he  is  so  stationed;  (2)  and 
if  in  any  mine  proper  facilities  are  not  afforded  to  the  check-weigher 
as  required  by  this  section,  the  owner,  agent  and  manager  of  such 
mine  shall  each  be  guilty  of  an  offence  against  this  chapter,  unless 
he  prove  that  he  had  taken  all  reasonable  means  by  enforcing  to  the 
best  of  his  power  the  provisions  of  this  section  to  prevent  such  con- 
travention or  non-compliance. 

(1)  Section  10  is  hereby  amended  as  follows:  "All  the  words  after 
•  employed  by  him,'  line  seventeen,  to  be  struck  out  and  the  following 
substituted  ":  — 

"  Such  deductions  being  determined  in  such  special  mode  as  may 
be  agreed  upon  between  the  owner,  agent,  or  manager,  of  the  mine  on 
the  one  hand,  and  the  persons  employed  in  the  mine,  on  the  other,  or  "by 
some  person  appointed  on  that  behalf  by  the  owner,  agent,  or  maaager, 
and  by  a  person  appointed  by  the  workmen  (such  person  may  be  the 
check-weigher,  if  any  check-weigher  has  been  appointed),  or  in  case  of 
difference  by  a  third  person  mutually  agreed  upon  by  the  parties  to  the 
dispute,  or  in  default  of  agreement  by  the  Commissioner  of  Mines."  See 
Eection  7  of  chapter  9,  Acts  of  1891. 

(1  &  2)  Section  11.  That  all  the  words  after  "  so  stafoned "  in 
seventh  line,  and  before  "  he  shall  have  every  facility  "  in  tenth  line  b2 
deleted,  and  that  after  the  word  "  stationed  "  in  twelfth  line,  and  be- 
tween the  words  "and  if  any"  in  the  same  line,  the  following  words 
shall  be  inserted:  "Including  facilities  for  examining  and  testing  the 
weighing  machine  and  checking  and  taring  of  tubs  where  necessary." 

See  section  17  of  chapter  9,  Acts  of  1891. 

The  check-weigher  shall  not  be  authorized  in  any  way  to  impede 
or  interrupt  the  working  of  the  mine  or  to  interfere  with  the  weigh- 
ing, but  shall  be  authorized  only  to  take  such  account  as  aforesaid; 
and  the  absence  of  the  check-weigher  shall  not  be  a  reason  for  inter- 
rupting or  delaying  such  weighing. 
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Jf  tile  owner,  agent  or  manager  of  tl»e  mine  desires  the  removal 
of  a  eheek-weiglier,  on  the  ground  that  siieh  eheek-weigher  has  ini- 
IK'ded  or  interrupted  the  working  of  the  mine  or  interfered  with  the 
Weighing,  or  luis  (»lherwise  misiondueted  liimself,  lie  may  eomjdain  to 
any  jusiiee  of  the  ])eaee  of  tlie  eounty  in  wliich  the  mine  is  situated, 
wlio.  if  of  oi.inion  tliat  the  owner,  agent  or  manager  shows  sufficient 
l>iihi(t  fncic  ground  in  writing  for  the  removal  of  such  check-weigher, 
^llall  hy  summons  call  upon  the  check-weigher  to  ai)pear  at  a  certain 
time  and  |>hR'e  therein  mentioned.  Such  summons  and  a  copy  of  the 
said  comphiint  shall  he  served  on  the  check-weigher  hy  any  constahle 
(»f  tile  eounty  at  least  five  days  before  the  return  day  of  said  summons. 
In  default  of  ai)i)earancc  of  said  check-weigher  to  answer  the  com- 
plaint, i>r<)of  of  the  service  of  the  said  summons  shall  be  furnished  by 
the  said  constable  in  the  same  way  as  in  ordinary  civil  suits  before  a 
ju.-tice  of  the  peace.  On  the  hearing  of  the  case  the  justice  shall 
hear  tlie  parties,  and  if  he  think  that  at  the  hearing  sullicient  ground 
is  shown  l>y  the  owner,  agent  or  manager  to  justify  the  removal  of 
the  che(  k-weigher,  or  in  case  of  the  non-appearance  of  the  said 
check-weigher,  and  on  ])roof  of  the  service  of  the  summons  as  afore- 
said, lie  shall  make  a  summary  order  for  his  removal,  and  the  check- 
weigher  shall  thereupon  be  removed,  but  without  prejudice  to  the 
stationing  of  another  check-weigher  in  his  place. 

'i'he  justice  may  in  every  case  make  such  order  as  to  the  costs  of 
the  proceedings  as  he  thinks  just,  and  execution  may  issue  for  the 
recovery  of  the  same  as  in  suits  for  debts  before  a  justice  of  tho 
jMaee. 

Th«'  following  to  be  added  to  section  11:  "It  shall  be  lawful 
for  the  owner,  sigent  or  manager  of  any  mine  where  a  check-weigher 
has  been  appointed,  by  a  majority  ascertained  by  ballot  of  the  persons 
employrd  in  a  mine  and  paid  according  to  the  weight  of  mineral  gotten, 
to  rrtaln  the  agreed  contributions  toward  salary  of  the  check-weighers 
of  the  p»'rR«»nH  so  paid,  and  from  all  persons  from  time  to  time  so  em- 
ployed nnd  8o  paid,  notwithstanding  the  provisions  of  the  Act  relating 
to  8toppngp.«<.  rh.ipter  5C  of  the  Acts  of  1890." 

See  «ertions  28  of  chapter  9,  Acts  of  1891. 

SINGLE    SHAFTS. 

12.  The  owner,  agent  or  manager  of  a  mine  shall  not  emjdoy 
any  |)erson  in  such  mine  or  permit  any  person  to  be  in  such  mine 
f"r  the  purpose  f)f  employment  tlierein  unles.s  there  are  in  com- 
munication with  every  seam  of  such  mine  for  the  time  being  at  work 
at  least  two  shafts  or  outlet.**,  separated  by  natural  strata  of  not  less 
than  ten  feet  in  l)readth.  bv  which  shafts  or  outlets  distinct  means 
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of  ingress  and  egress  are  available  to  the  persons  employed  in  sucJi 
eeam,  whether  such  two  shafts  or  outlets  belong  to  the  same  mine 
or  one  or  more  of  them  belong  to  another  mine,  and  unless  there 
is  a  communication  of  not  less  than  four  feet  wide  and  three  feet 
high  between  such  two  shafts  or  outlets,  and  unless  there  is  at  each 
of  such  two  shafts  or  outlets  or  upon  the  works  belonging  to  the  mine, 
and  either  in  actual  use  or  available  for  use  within  a  reasonable  time, 
proper  apparatus  for  raising  or  lowering  persons  at  each  such  shaft 
or  outlet. 

Provided  that  such  separation  shall  not  be  deemed  incomplete 
by  reason  only  that  openings  through  the  strata  between  the  two 
shafts  or  outlets  have  been  made  for  temporary  purposes  of  ventila- 
tion, drainage  or  otherwise;  or  in  the  case  of  mines  where  inflam- 
mable gas  has  not  been  found  within  the  preceding  twelve  months 
for  the  same  purposes,  although  not  temporary. 

Every  owner,  agent  or  manager  of  a  mine  who  acts  in  contraven- 
tion of  or  fails  to  comply  with  this  section  shall  be  guilty  of  an  offence 
against  this  chapter. 

The  Supreme  Court  or  any  Judge  thereof,  whether  any  other 
proceedings  have  or  have  not  been  taken,  may,  upon  the  application 
of  the  Attorney-General,  prohibit  by  injunction  the  working  of  any 
mine  in  which  any  person  is  employed  or  is  permitted  to  be  for  the 
purpose  of  employment  in  contravention  of  this  section,  and  may 
award  such  costs  in  the  matter  of  the  injunction  as  the  Court  or 
Judge  thinks  just;  but  this  provision  shall  be  without  prejudice  to 
any  other  remedy  permitted  by  law  for  enforcing  the  provisions  of 
this  chapter. 

"Written  notice  of  the  intention  to  apply  for  such  injunction  in 
respect  of  any  mine  shall  be  given  to  the  owner,  agent  or  manager 
of  such  mine  not  less  than  twenty  days  before  the  application  is  made. 

13.  The  provisions  of  tliis  chapter  with  respect  to  shafts  or  out- 
lets shall  not  apply  in  the  following  cases,  that  is  to  say: 

(1)  In  the  case  either  of  opening  a  new  mine  for  the  purpose  of 

searching  for  or  proving  minerals,  or  of  any  working  for 
the  purpose  of  making  a  communication  between  two  or 
more  shafts,  so  long  as  not  more  than  twenty  persons  are 
employed  below  ground  at  any  one  time  in  the  workings 
in  connection  with  each  shaft  or  outlet  in  such  new  mine 
or  such  working; 

(2)  In  the  case  of  any  proved  mine  so  long  as  it  is  exempted  in 

writing  by  the  Commissioner  on  the  ground  either — 
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(//)  i  iiai  tiic  mine  is  not  a  coal  niim-.  ui  a  mine  witli  inflam- 
niahK'  gas,  that  suflicient  provision  lias  been  made  against 
danger  from  other  causes  than  exjdosions  of  gas  by  using 
stone,  l)ri(k  or  iron  in  the  i)lace  of  wood  for  the  lining  of 
the  shaft  and  the  construction  of  the  midwall;  or 

(/>)  That  the  workings  in  any  seam  of  a  mine  have  reached  the 
boundary  of  tlie  property  or  other  extremity  of  the  mineral 
liehl  of  which  such  seam  is  a  part,  and  that  it  is  expedient 
lo  work  away  the  pillars  already  formed  in  course  of  the 
ordinary  working,  notwithstanding  that  one  of  the  shafts 
or  outlets  may  be  cut  off  by  so  working  away  the  pillars  of 
such  seam;  and  so  long  as  there  arc  not  emi)loyed  below 
ground  at  any  one  time  in  the  workings  in  connection  witli 
the  shaft  or  outlet  in  any  such  mine  more  than  twenty  per- 
sons, or  (if  the  mine  is  not  a  coal  mine  or  mine  with  in- 
flammable gas)  than  such  larger  number  of  persons  as  may 
for  the  time  being  be  allowed  by  the  Commissioner: 

i'.V)  In  tlu'  case  of  any  mine,  one  of  the  shafts  or  outlets  of  which 
has  become  by  reason  of  some  accident  unavailable  for  the 
ust'  of  tlu'  ])('rsons  employed  in  the  mine,  so  long  as  such 
mine  is  exemjited  in  writing  by  the  Commissioner,  and  the 
coudiiions  on  which  such  exem2:>tion  is  granted  are  duly 
observed. 

1-1.  If  a  written  representation  be  made  to  the  Commissioner  b\ 
the  owFu^r  or  agent  of  a  mine  not  having  at  the  ])assing  of  this  chapter 
two  sliafts  or  outlets,  that  an  extension  of  time  for  ])roviding  an 
additional  shaft  or  outlet  ought  to  be  granted  to  him,  the  question 
a^  to  whether  such  e\eini)tion  or  extension  of  time  ought  to  be  granted 
shall  !)•  decided  bv  the  Commissioner. 


KI.Tt   KNS.    NOTUKS,    ANI^    AnAXDOXMEXT. 

15.    I'..r  pru(  wring  mining  returns — 

(1)  llx'  ].•>><•(«  f.f  every  mine  leased  from  the  Crown  shall  send 

to  the  oIVk  (•  of  tlie  Commissioner  a  correct  return  of  all  the 
mineral-,  wrought  in  such  mine,  as  is  recpiired  by  chapter  7, 
**  Of  ;Mine<  and  Minerals."  and  such  other  information  and 
at   the  stated  times  specified   in  such  chapter: 

(2)  And  f»n  or  befr.re  the  thirty-first  day  of  January  in  every 
year  the  owner,  agent  or  manager  of  every  mine  to  which 
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this  chapter  applies,  other  than  of  every  mine  leased  from 
the  Crown,  shall  send  to  the  office  of  the  Commissioner  a 
correct  return  specifying  with  respect  to  the  year  ending  on 
the  preceding  thirty-first  day  of  December  the  quantity  of 
coal,  iron  ore  or  other  mineral  wrought  in  such  mine,  and 
the  number  of  persons  ordinarily  employed  in  or  about  such 
mine  below  ground  and  above  ground,  distinguishing  the 
persons  and  labour  below  ground  and  above  ground  and  the 
different  classes  of  the  persons  so  employed: 
(3)  The  owner,  agent,  manager  or  occupier  of  every  mine  shall 
once  a  year  if  required  by  the  Inspector  send  to  him  a  return 
of  facts  relating  to  the  mode  and  description  of  means  of 
ventilation,  a  description  of  the  upcast  and  downcast  shafts, 
of  the  length  and  sectional  area  of  the  airways,  the  number 
of  splits  and  quantity  of  fresh  air  in  cubic  feet  per  minute, 
and  the  average  total  quantity  of  air  in  cubic  feet  per  minute 
in  his  mine. 
The  returns  shall  be  in  such  forms  as  may  be  from  time  to  time 
prescribed  by  the  Commissioner,  who  shall  from  time  to  time,  on 
application,  furnish  forms  for  the  purpose  of  such  returns. 

Every  owner,  agent  or  manager  of  a  mine  who  fails  to  comply 
with  this  section,  or  makes  any  return  which  is  to  his  knowledge  false 
in  any  particular,  shall  be  guilty  of  an  offence  against  this  chapter. 

16.  Where  in  or  about  any  mine,,  whether  above  or  below  ground, 
either 

(1)  Loss  of  life  or  any  personal  injury  to  any  person  employed 

in  or  about  the  mine  occurs  by  reason  of  any  explosion  of 
gas,  powder  (1)  or  of  any  steam  boiler;  or 

(1,  2,  3)  Sub-section  1  of  section  16  to  be  amended  by  inserting  after 
the  word  "  powder  "  and  before  the  word  "  or,"  lh"e  words  "  or  any  ex- 
plosive." Sub-section  2  of  said  section  16  to  be  amended  by  inserting 
after  the  word  "Commissioner"  in  eighth  line  and  before  the  word 
"  and  "  in  same  line  the  words  "  and  deputy  inspector  for  the  district," 
and  the  same  words  to  be  Inserted  after  the  word  "  Commissioner  "  on 
first  line,  page  17. 

See  sections  18  ahS  19,  chapter  9,  Acts  of  1891. 

(2)  Loss  of  life  or  any  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
accident  whatever; 

the  owner,  agent,  or  manager  of  the  mine  shall  within  twenty-four 
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hours  next  after  the  explosion  or  accident,  send  notice  in  writing  of 
the  explosion  or  accident  and  of  the  loss  of  life  or  personal  injury 
occa-iiined  thereby  to  tiie  otlice  of  the  Commissioner,  (2)  and  shall 
speeify  in  siuh  n<»ti(e  tlie  character  of  the  explosion  or  accident,  and 
the  imniher  of  persons  killed  and  injured  respectively,  and  as  soon 
after  as  pos.^jhle,  and  l)efore  the  end  of  each  year  a  return  of  facts 
relatiuir  to  such  accident  or  explosion  in  the  form  given  in  the 
Schedule  to  tjijs  chapter. 

Where  any  ju'rsonal  injury,  of  which  notice  is  required  to  be 
sent  untler  this  section,  results  in  the  death  of  the  person  injured, 
notice  in  writing  of  the  death  shall  be  sent  to  the  oflice  of  the  Com- 
missioner (."5)  within  twenty-four  hours  after  such  death  comes  to  the 
knowled.L'e  of  the  owner,  agent  or  manager. 

(2.3)  See  1,2,3,  page  11. 

Mvery  owner,  agent  or  manager  who  fails  to  act  in  compliance 
with  this  section  sliall  be  guilty  of  an  offence  against  this  chapter. 

17.    In  any  case, 

(1)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of 
the  owner,  agent,  or  manager  of,  any  mine,  or  in  the  officers 
(d*  any  incorjiorated  company  which  is  the  owner  of  a  mine 
not  exem])ted  from  compliance  with  this  clause  by  the 
Connnissioncr; 

{'^)  And  in  any  of  the  following  cases  of  coal  mines,  namely, 

in)  Wliere  any  working  is  commenced  for  the  i)uri)osc  of  opening 
a  mine; 

(//)  Where  a  shaft  of  any  mine  is  abandoned  or  the  working 
tliereof  discontinued;  or 

(')  Where  the  working  of  a  mine  is  recommenced  after  an 
al  andonnienl  or  discontinuance  for  a  period  exceeding  two 

months; 

tile  owner,  au't-nt  or  manager  of  such  mine  shall  give  notice  thereof 
at  t'lf  f»ni(e  of  the  Commissioner  within  two  months  after  such  com- 
mencinenf.  abnndonment,  discontinuance,  recommencement  or 
change:  nnd  if  ^ueh  notice  be  not  given,  the  owner,  agent  or  manager 
shall  be  guilty  of  an  ofTencc  against  this  chapter. 

IH,  Where  nuy  mine  is  abandoned  or  the  working  thereof  dis- 
(ontinU'«l.  at  \\liatever  time  such  abandonment  or  discontinuance 
'  (cins.  the  owner  thereof,  and  every  other  person  interested  in  the 
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mineral  of  such  mine,  shall  cause  the  top  of  the  shaft  and  any  side 
entrance  from  the  surface  to  he  and  to  he  kept  securely  fenced  for  the 
prevention  of  accidents. 

Provided  that — 

(1)  Suhject  to  any  contract  to  the  contrary  the  owner  of  the 
mine  shall,  as  between  him  and  any  other  person  interested 
in  the  minerals  of  the  mine,  he  liable  to  carry  into  effect 
this  section,  and  to  pay  any  costs  incurred  by  any  other 
person  interested  in  the  minerals  of  the  mine  in  carrying 
this  section  into  effect; 

(2)  Nothing  in  this  section  shall  exempt  any  person  from  any 

liability  imder  any  other  chapter  or  Act,  or  otherwise. 
If  any  person  fail  to  act  in  conformity  with  this  section,  he  shall 
be  guilty  of  an  offence  against  this  chapter. 

10.  Where  any  mine  is  abandoned,  the  owner  of  such  mine  at 
the  time  of  such  abandonment  shall,  within  three  months  after  such 
abandonment,  send  to  the  office  of  the  Commissioner  an  accurate 
l^lan  on  a  scale  of  not  less  than  a  scale  of  two  chains  to  one  inch, 
showing  the  boundaries  of  the  workings  of  such  mine  up  to  the  time 
of  the  abandonment,  with  the  view  of  its  being  preserved  under  the 
care  of  the  Commissioner. 

Provided  that  this  section  shall  not  apply  to  a  mine  (which  is 
not  a  mine  of  coal,  or  stratified  ironstone,  of  shale,  or  of  fireclay) 
in  which  less  than  twelve  persons  have  ordinarily  been  employed  below 
ground;  unless  the  ow^ner,  his  agent  or  manager  has  been  specially 
required  by  the  Commissioner  to  keep  a  plan  of  his  mine. 

Every  person  who  fails  to  comply  with  this  section  shall  be 
guilty  of  an  offence  against  this  chapter. 

INSPECTION. 

20.  The  Inspector  shall  have  power  to  do  all  or  any  of  the  fol- 
lowing things;  namely, 

(1)  To  make  such  examination  and  enquiry  as  may  be  necessary 

to  ascertain  w^hether  the  provisions  of  this  chapter  relating 
to  matters  above  ground  or  below  ground  are  complied  with 
in  the  case  of  any  mine; 

(2)  To  enter,  inspect  and  examine  any  mine  and  every  part 

thereof  at  all  reasonable  times  by  day  and  night,  but  so  as 
not  to  impede  or  obstruct  the  working  of  the  said  mine; 
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(;>;  '!«)  oxaiiiine  into  ar.tl  make  enciuiry  resi)ceting  the  state  and 
condition  of  any  mine,  or  any  part  tliercof,  and  tlie  ventila- 
tion of  tlie  mine,  and  tlie  sutlitiency  of  the  special  rules  for 
the  time  hein«:  in  force  in  tlie  mine,  and  all  matters  and 
thin;:s  connected  with  or  relating  to  the  safety  of  the  per- 
sons employed  in  or  about  the  mine  or  any  mine  contiguous 
thereto: 

(•I)  To  exercise  such  other  i)owers  as  may  be  necessary  for  carry- 
ing this  chapter  into  effect. 

Every  i>erson  who  wilfully  ()l)structs  the  Inspector  in  the  exe- 
cution ()f  his  duty  under  this  chapter,  and  every  owner,  agent  and 
manager  of  a  mine  who  refuses  or  neglects  to  furnish  to  the  Inspector 
the  means  necessary  for  nuiking  any  entry,  inspection,  examination 
or  en(piiry  under  this  chapter  in  relation  to  such  mine,  shall  be 
guilty  of  an  olTi-nce  against  this  chapter. 

lil.  If  in  any  respect  (which  is  not  provided  against  by  any 
express  j>rovi>i(»n  of  this  chapter,  or  by  any  special  rule)  the  Inspector 
find  any  mine,  or  any  ])art  thereof,  or  any  matter,  thing  or  practice 
in  or  connected  with  any  such  mine,  to  be  dangerous  or  defective,  so 
as  in  his  opinion  to  threaten  or  tend  to  the  bodily  injury  of  any  per- 
son or  to  the  waste  or  misuse  of  any  property  of  or  leased  from  the 
Crown,  the  Inspector  may  give  notice  in  writing  thereof  to  the  owner, 
agent  or  manager  of  the  mine,  and  shall  state  in  such  notice  the  par- 
ticulars in  which  he  considers  such  mine  or  any  part  thereof,  or  any 
matter,  tiling  or  practice,  to  be  dangerous  or  defective,  and  require 
the  same  to  be  remedied;  and  unless  the  same  be  forthwith  remedied 
the  Inspector  shall  also  report  tlic  same  to  the  Commissioner. 

If  the  own«'r,  agent  or  manager  of  the  mine  object  to  remedy 
tlw  matter  conijdained  of  in  the  notice,  he  may,  within  ten  days  after 
the  ncript  of  sucli  notice,  send  his  objection  in  writing,  stating  the 
grounds  thereof,  to  the  Commissioner,  who  shall  thereupon  hear  such 
evidence  uj)on  the  matter  as  may  l)e  produced  before  him,  and  to- 
gether with  on*'  arliitrator  appointed  ])y  the  Inspector  and  one  arbi- 
tratf«r  aj»pointrd  by  the  owner,  agent  or  manager  objecting,  shall 
d'trrmine  the  sanic;  and  the  award  of  the  Commissioner  with  one  of 
the  arbitrators  shall  be  final. 

I'ive  day>'  notice  of  the  time  and  place  where  the  Commissioner 
will  lioar  such  evidence  shall  be  given  to  the  parties  interested. 

If  tht'  owner,  agent  or  manager  fail  to  comply  cither  with  the 
le  pii-ition  of  tlip  nf»ti(e  where  no  objection  is  sent  within  the  time 
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aforesaid,  or  with  the  decision  of  the  Commissioner  and  arbitrators 
within  five  days  after  the  expiration  of  the  time  for  objection  or  the 
time  of  making  of  the  decision  of  the  Commissioner  and  arbitrators 
(as  the  case  may  be),  he  shall  be  guilty  of  an  offence  against  this 
chapter,  and  the  notice  and  decision  shall  respectively  be  deemed  to 
be  written  notice  of  such  offence: 

Provided  that  the  Commissioner,  if  satisfied  that  the  owner, 
agent  or  manager  has  taken  active  measures  for  complying  with  the 
notice  or  decision,  but  has  not  with  reasonable  diligence  been  able 
to  complete  the  works,  may  extend  the  time  of  five  days  (above  speci- 
fied) to  such  time  as  he  shall  deem  proper,  and  if  the  works  are  com- 
pleted within  such  time  no  penalty  shall  be  inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing  such 
acts  as  may  be  necessary  to  comply  with  the  provisions  of  this  section, 
or  be  liable  under  any  contract  to  any  penalty  or  forfeiture  for  doing 
such  acts. 

22.  The  owner,  agent  or  manager  of  every  mine  of  coal,  of 
stratified  ironstone,  of  shale,  or  of  fireclay,  shall  keep  in  the  office  at 
the  mine  an  accurate  plan  of  the  workings  of  such  mine,  showing 
the  workings  up  to  at  least  six  months  previously,  also  the  owner, 
agent  or  manager  of  all  other  mines  in  which  more  than  twelve  per- 
sons are  ordinarily  employed  below  ground,  also  of  all  other  minos 
when  specially  requested  to  do  so  by  the  Commissioner. 

The  owner,  agent  or  manager  of  the  mine  shall  produce  to  the 
Inspector  at  the  mine  such  plan,  and  shall  if  requested  by  the  In- 
spector mark  on  such  plan  the  progress  of  the  workings  of  the  mine 
up  to  the  time  of  such  production,  and  shall  allow  the  Inspector  to 
examine  the  same,  and  shall  furnish  to  the  Inspector  a  correct  copy 
of  such  plan  when  requested  by  the  Inspector. 

The  owner,  agent  or  manager  on  or  before  the  first  day  of  April 
of  each  year  shall  furnish  to  the  Inspector  a  correct  plan  or  tracing 
(not  before  furnished)  of  the  workings  up  to  first  day  of  January 
then  last  past. 

If  the  owner,  agent  or  manager  of  any  mine  fail  to  keep  such 
plan  as  is  prescribed  by  this  section,  or  wilfully  refuses  to  produce  or 
allow  to  be  examined  such  plan,  or  wilfully  refuses  to  furnish  such 
copy,  or  wilfully  withholds  any  portion  of  any  plan,  or  conceals  any 
part  of  the  workings  of  his  mine,  or  produces  an  imperfect  or  in- 
accurate plan,  unless  he  shows  that  he  was  ignorant  of  such  conceal- 
ment, imperfection  or  inaccuracy,  he  shall  be  guilty  of  an  offence 
against  this  chapter;  and  further,  the  Inspector  may  by  notice  in 
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writing  (whether  a  penalty  for  such  offence  has  or  has  not  been  in- 
tlittetl)  require  tlie  owner,  anient  or  n!ana«rer  to  cansc  an  accurate 
j»hin.  ?U(  h  as  is  prescriljed  l)y  this  section,  to  l)e  made  within  reason- 
ahh"  lime  at  tlie  expense  of  the  owner  of  the  mine,  on  a  scale  of  not 
li'ss  tiian  two  chains  to  one  incli,  or  on  sucii  other  scale  as  the  plan 
then  used  in  the  udnc  is  constructed  on. 

It"  the  owner,  a^'ent  or  manager  fail  within  twenty  days,  or  such 
further  tiiiu'  as  may  he  shown  to  l)e  necessary,  after  tiie  recpiisition  of 
the  insj  eitor  to  make  or  cause  to  he  made  such  plan  he  shall  be 
f:nihy  of  an  oiTenie  a<rainst  this  chapter. 

2Ji.  Tlie  Couiuiissioiu'r  may  at  any  time  direct  the  Inspector  to 
make  a  sjiecial  rej)ort  with  resj)ect  to  any  accident  in  a  mine,  which 
ncrident  has  caused  loss  of  life  or  ])ersonal  injury  to  any  person,  and 
in  such  case  the  Ins|)ector  shall  have  power  to  summon  any  person 
or  persons  hefore  him,  and  such  persons  to  examine  under  oath  if 
ncc(ssary.  and  shall  reduce  their  evidence  into  writing  and  have  the 
sauH'  si<ru(Ml  hy  tlicm,  and  the  Commissioner  shall  cause  such  report 
to  he  made  pul)lic  at  such  time  and  in  such  manner  as  he  thinks  ex- 
pedient. 

CORONERS. 

21.  With  respect  to  coroners'  inquests  on  the  bodies  of  persons 
whose  deaths  imiy  Jiave  been  caused  by  exi)losions  or  accidents  in 

mines,  the  fnlh)win;r  ])rovisions  shall  have  elTect: 

(1 )  Wliere  a  coroner  holds  an  inquest  upon  a  body  of  any  person 
whose  death  may  have  been  caused  by  any  exj)losion  or  ac- 
cident of  which  notice  is  required  by  this  chapter  to  be 
L'iveu  to  the  Commissioner,  the  coroner  shall  adjourn  such 
in<|ue>t  when  the  majority  of  the  jury  think  it  necessary 
so  to  adjoiirn  such  iucjuest  to  enabh'  the  Insi)ector  wherever 
pra<  ti<al>U'.  or  some  otiier  properly  qualified  person  ap- 
point e*  I   Ity  the  Commissioner,  to  be  present  to  watch  the 

}.ro,ee(lin;:>;  (1) 

(1)  Sul)-sf>rtion  1  of  s^rction  24  Is  hereby  repealed,  and  the  following' 
8ub»tltntrd:  — 

"  When  a  ror.»nor  holds  an  inquest  on  the  body  of  any  person  whose 
death  may  have  hern  raiiFCd  by  an  explosion  or  accident  of  which  no- 
tire  is  reqiiirpd  by  this  chapter  to  be  given  to  the  Commissioner  or  deputy 
inspector,  thp  cnroner.  whenever  prncticable,  shall  immediately  notify 
the  deptity  inspect«»r  for  the  district  of  his  intention  to  hold  such  inquest, 
nnd  in  the  absence,  non-arrival,  or  non-attendance  of  the  deputy  inspec- 
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tor,  the  coroner  shall  adjourn  such  inquest  whenever  practicable,  to  en- 
able the  inspector,  deputy  inspector,  or  some  other  properly  qualified 
person  appointed  by  the  Commissioner,  to  be  present  to  watch  the  pro- 
ceedings." 

See  section  20,  chapter  9,  Acts  of  1891. 

(2)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  Commissioner  2  notice  in  writing 
of  the  time  and  place  of  holding  such  adjourned  inquest; 

(2)  Sub-section  2  of  same  section  to  be  amended  by  inserting  after 
the  word  "  Commissioner "  the  words  "  or  deputy  inspector  and."  See 
section  21,  chapter  9,  Acts  of  1891. 

(3)  The  coroner  before  the  adjournment  may  take  evidence  to 

identify  the  body,  and  may  order  the  interment  thereof; 

(4)  The  Inspector  or  such  other  person  so  appointed,  or  a  person 

appointed  by  the  workmen  of  the  colliery  at  which  the 
accident  occurred,  shall  be  at  liberty  at  any  such  inquest  to 
examine  any  witness,  subject  nevertheless  to  the  order  of 
the  coroner. 

(5)  Where  evidence  is  given  at  an  inquest  at  which  the  Inspector 

or  such  other  person  so  appointed  is  not  present  of  any 
neglect  as  having  caused  or  contributed  to  the  explosion  or 
accident,  or  of  any  defect  in  or  about  the  mine  appearing 
to  the  coroner  or  jury  to  require  a  remedy,  the  coroner  shall 
send  to  the  Inspector  notice  in  writing  of  such  neglect  or 
default; 

(6)  Any  person  having  a  personal  interest  in,  or  employed  in  or 

in  the  management  of,  the  mine  in  which  the  explosion  or 
accident  occurred,  or  any  relative  of  the  deceased  person 
upon  whose  body  the  inquest  is  to  be  held,  shall  not  be 
qualified  to  serve  on  the  jury  empanelled  on  the  inquest, 
or  to  act  as  coroner  therein;  and  it  shall  be  the  duty  of  the 
constable  or  other  officer  not  to  summon  any  person  dis- 
qualified under  this  provision,  and  it  shall  be  the  duty  of 
the  coroner  not  to  allow  any  such  person  to  be  sworn  or  to 
sit  on  the  jury. 

(7)  If  in  the  opinion  of  the  Inspector  it  will  lead  to  a  more 
thorough  investigation,  and  will  be  more  conducive  to  the 
ends  of  justice,  he  may  require  the  constable  or  other  officer 
to  summon  as  jurymen  not  more  than  three  working  men 
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cmplovt'd  at  any  otiior  colliery  than  that  at  which  the  acci- 
dent occurred,  wlio  shall  form  j)art  of  the  jury  sworn  in  such 
in(jut'st. 

I'.vcry  )>ors(»M  who  fails  to  (•()ni])ly   with  the  provisions  of  this 
Fcctinn  siiall  ho  ^aiilty  of  an  ofTence  against  this  chapter. 


RULES. 

General  liules. 

25.  Til.'  following  general  rules  shall  be  observed,  so  far  as  is 
reasonably  practicable,  in  every  mine: 

(1)  An  adi'(|uate  amount  of  ventilation  shall  be  constantly  pro- 
duced in  every  mine  to  dilute  and  render  liarndess  noxious 
gnst's  to  such  an  extent  that  tlie  working  places  of  the 
shafts,  levels,  stables,  winzes,  sumps  and  workings  of  such 
mine,  and  the  travelling  roads  to  and  from  such  working 
places,  shall  be  in  a  fit  state  for  working  and  passing  therein. 

2)  In  every  mine  in  which  inflammable  gas  has  been  found 
within  the  i)receding  twelve  months  a  competent  i)erson  or 
persons  (1)  who  shall  be  appointed  for  the  purpose  shall 
inspect  with  a  safety  lamp  that  part  of  the  mine  being  or 
intruded  to  be  worked,  and  the  roadways  leading  thereto, 
within  five  hours  of  the  time  of  eacli  shift  commencing 
work,  and  if  inflammable  gas  has  been  found  within  the 
pre(eding  three  months,  then  within  three  hours  of  the  time 
of  (onimeneiug  work.  (2)  [And  shall  make  a  true  report 
to  ihc  manager,  underground  manager,  or  overman,  at  the 
time  in  eiiarge  of  the  ])it,  of  the  condition  thereof  as  far  as 
ventilation  is  concerned,  and  a  workman  shall  not  go  to 
work  in  such  i)art  until  the  same  and  the  roadways  leading 
t!i«'ieto  nre  stated  to  be  safe.] 

(I>  S»it)-Hprtlon  2  of  section  25  is  amended  by  inserting  after  the 
word  "  persun  "  in  tliird  line.  anH  before  the  word  "who"  in  the  same 
line,  the  words  "  hnldinR  certificates  as  underground  managers,  overmen, 
or  f»hot-firers.*     See  section  23,  chapter  9,  Acts  of  1891. 


(2)  All  the  words  fifter  the  words  "commencing  work"  in  the 
rlcventh  line  of  snb-section  2  of  section  25  to  the  end  of  the  sub-section 
are   from  chapter  f>.  Acts  of  1885. 
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(3)  In  every  mine  worked  for  coal  or  any  stratified  deposit  in 

which  inflammahle  gas  has  not  been  fonnd  within  the  pre- 
ceding twelve  months,  then  once  in  every  twenty-four  hours 
a  competent  person  or  persons  who  shall  be  appointed  for 
the  purpose  shall,  within  five  hours  before  time  for  com- 
mencing work  in  any  part  of  the  mine,  inspect  that  part  of 
the  mine  and  the  roadways  leading  thereto,  and  shall  make 
a  true  report  of  the  condition  thereof  so  far  as  ventilation 
is  concerned;  and  a  workman  shall  not  go  to  work  in  such 
part  until  the  same  and  the  roadways  leading  iliereto  are 
stated  to  be  safe. 

(4)  All  entrances  to  any  place  in  a  mine  worked  for  coal  or  any 
stratified  deposit  not  in  actual  course  of  working  and  ex- 
tension, shall  be  properly  fenced  across  the  whole  width  of 
such  entrance,  so  as  to  prevent  persons  inadvertently  en- 
tering the  same. 

(5)  A  station  or  stations  shall  be  appointed  at  the  entrance  to 

a  mine  worked  for  coal  or  any  stratified  deposit,  or  to  the 
different  parts  of  the  same  mine,  as  the  case  may  require, 
and  a  workman  shall  not  pass  beyond  any  such  station  un- 
til the  mine  or  part  of  the  mine  beyond  the  same  has  been 
inspected  and  stated  to  (3)  be  safe. 

(3)  Section  25,  sub-section  5  to  be  amended  by  Inserting  after  the 
word  "  stated  "  in  seventh  line,  the  words  '*to  him  to  be  safe." 
See  section  22,  chapter  9,  of  Acts  of  1891. 

(6)  If  at  any  time  it  is  found  by  the  person  for  the  time  being 

in  charge  of  the  mine  or  any  part  thereof  that  by  reason 
of  noxious  gases  prevailing  in  such  mine  or  such  part  there- 
of, or  of  any  cause  whatever,  the  mine  or  the  said  part  is 
dangerous,  every  workman  shall  be  withdrawn  from  the 
mine  or  such  part  thereof  as  is  so  found  dangerous,  and  a 
competent  person  who  shall  be  appointed  for  the  purpose 
shall  inspect  the  mine  or  such  part  thereof  as  is  so  found 
dangerous,  and  if  the  danger  arises  from  inflammable  gas 
shall  inspect  the  same  with  a  locked  safety  lamp,  and  in 
every  case  shall  make  a  true  report  of  the  condition  of 
such  mine  or  part  thereof;  and  a  workman  shall  not,  except 
in  so  far  as  is  necessary  for  enquiring  into  the  cause  of 
danger,  or  for  the  removal  thereof,  or  for  exploration,  be 
readmitted  into  the  mine,  or  such  part  thereof  as  was  so 
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fouiul  (lanjrerous  until  tin*  wuno  is  statod  by  such  report  not 
to  l»e  tlan-ierous.  Kvory  Fuch  report  shall  he  recorded  in  a 
hook  which  shall  he  kept  at  the  mine  for  the  purpose,  and 
hliall  l)e  entered  hy  the  ])erson  making  the  same. 

(?)  In  every  workin*;  ajiproaching  any  place  where  there  is  likely 
to  be  an  accumulation  of  explosive  gas,  no  lamp  or  light 
other  than  a  locked  safety  lamp  shall  be  allowed  or  used; 
and  whenever  safety  lamps  are  required  by  this  chapter,  or 
by  the  special  rides  made  in  pnrsuance  of  this  chapter,  to 
l)e  used,  a  comj)etent  person  who  shall  be  ai)pointed  for  the 
])urpose  shall  examine  every  safety  lamp  immediately  be- 
fore it  is  taken  into  the  workings  for  use  and  ascertain  it  to 
be  secure  and  securely  locked;  and  in  any  part  of  a  mine  in 
which  safety  lamps  are  so  required  to  be  used  they  shall  not 
be  used  until  they  have  been  so  examined  and  found  secure 
and  securely  locked,  and  shall  not  without  due  authority 
be  unlocked;  and  in  the  said  part  of  a  mine  a  person  shall 
not.  unless  he  is  appointed  for  the  purpose,  have  in  his 
possession  any  key  or  contrivance  for  opening  the  lock  of 
any  siuh  safety  lamp,  or  any  lucifer,  match  or  apparatus  of 
any  kind  for  striking  a  light  (1). 
(1)  Sub-section  7,  section  25,  is  amended  by  adding  the   following' 
words:     "  In  any  mine  in  which  more  than  forty  safety  lamps  are  used 
jit  one  time  there  shall  be  a  person  appointed  whose  duty  it  will  be  to 
see  that  the  lamps  art'  in  good  order  when  given  out  to  the  workmen." 
See  section  24.  chapter  9,  Acts  of  1891. 

(8.)  Oun])owder  or  other  exjdosive  or  inflammable  substance 
sliall  only  ])e  used  in  the  mine  underground  as  follows:* 

{n.)  It  sbnll  not  be  stored  in  the  mine. 

(h.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or  can- 
ister containing  not  more  than  six  pounds. 

(r.)  A  wr)rkman  shall  not  have  in  use  at  one  time  in  any  one 
place  more  than  one  of  such  cases  or  canisters. 

(d.)  .\  (har^Tf  of  jtowder  which  has  missed  fire  shall  not  be  un- 
rammed. 

(''.)  It  shall  iiftt  be  taken  into  or  be  in  the  possession  of  any  per- 
son in  any  mine  or  district  of  a  mine,  and  shall  not  be  used 
excejtt  in  accordance  with  the  following  regulations,  dur- 
ing three  months  after  any  inflammable  gas  has  been  found 
in  any  sue  h  mine  or  district  of  a  mine;  namely. 
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(1.)  A  competent  person  who  shall  be  appointed  for  the  pur- 
pose shall,  immediately  before  firing  the  shot,  examine  the 
place  where  it  is  to  be  used  and  the  places  contiguous 
thereto,  and  shall  not  allow  the  shot  to  be  fired  unless  he 
finds  it  safe  to  do  so;  and  a  shot  shall  not  be  fired  except 
by  or  under  the  direction  of  a  competent  person  who  shall 
be  appointed  for  the  purpose; 

(2.)  If  such  inflammable  gas  issues  so  freely  that  it  shows  a  blue 
cap  on  the  flame  of  the  safety  lamp,  it  shall  only  be  used — 

(a.)  Either  in  those  cases  of  stone  drifts,  stone  work  and  sink- 
ing of  shafts,  in  which  the  ventilation  is  so  managed  that 
the  return  air  from  the  place  where  the  powder  is  used 
passes  into  the  main  return  air  course  without  passing  any 
place  in  actual  course  of  working;  or 

(&.)  When  the  persons  ordinarily  employed  in  the  mine  are  out 
of  the  mine  or  out  of  the  part  of  the  mine  where  it  is  used. 

(f.)  Where  a  mine  is  divided  into  separate  districts  in  such  man- 
ner that  each  district  has  an  independent  intake  and  return 
air-way  from  the  main  air-course  and  the  main  return  air- 
course,  the  provisions  of  this  rule  with  respect  to  gunpow- 
der or  other  explosive  or  inflammable  substance  shall  apply 
to  each  such  district  in  like  manner  as  if  it  were  a  separate 
mine. 

(1)  Sub-section  8  of  section  25  is  hereby  repealed  and  the  following 
substituted: — 

(8)  Any  explosive  shall  only  be  used  in  the  mine  underground  as 
follows:  — 

(a)  It  shall  not  be  stored  in  the  mine. 

(h)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or  canister 
containing  not  more  than  six  pounds. 

(c)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place 
more  than  one  of  such  cases  or  canisters. 

((I)  It  shall  not  be  taken  into  or  be  in  the  possession  of  any  person 
in  any  mine  or  district  of  a  mine,  and  shall  not  be  used  except  in  ac- 
cordance with  the  following  regulations,  during  two  months  after  any 
Inflammable  gas  in  quantity  sufllcient  to  show  in  a  safety  lamp  has  been 
found  in  three  consecutive  days  in  any  such  mine;  namely, 

(1)  Either  in  those  cases  of  stone  work  and  sinking  of  shafts  in 
which  the  ventilation  is  so  managed  that  the  return  air  from  the  place 
32-M 
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where  the  explosive  Is  used  passes  into  the  main  return  nir-course  with- 
out passing  any  place  in  actual  course  of  working;  or, 

(2)  When  the  persons  ordinarily  employed  in  the  mine  are  out  of 
the  mine  or  out  of  the  part  of  the  mine  where  it  is  used. 

(3)  Where  a  mine  is  divided  into  separate  districts  in  such  manner 
that  each  district  has  an  independent  intake  and  return  air-way  from 
the  main  air-course  and  the  main  return  air-course,  the  provisions  of 
this  rule  with  respect  to  explosives  shall  apply  to  each  such  district  in 
liko  manner  as  if  It  were  a  separate  mine. 

(r)  A  competent  person  or  persons  shall  be  employed  for  the  pur- 
pose of  firing  all  shots  during  three  months  after  any  Inflammable  gas 
has  been  found  in  any  such  mine  or  district  of  a  mine,  or  under  the  pre- 
visions of  Rub-sectlon  (d).  He  shall,  before  firing  any  shot,  carefully  ex- 
amine the  place  where  it  is  to  be  fired  and  the  places  adjoining,  A  shot 
shall  not  b«'  fired  after  the  first  of  January,  1892.  except  by  or  under  the 
direction  of  a  competent  person  appointed  for  the  purpose,  and  holding 
an   underground   manager's,   overman's,   or  shot-firer's   certificate. 

Provided,  however,  that  if  at  any  time  the  Inspector  of  Mines  to- 
gether with  any  persons  experienced  In  the  composition  or  use  of  ex- 
plosives, whom  he  may  associate  with  himself  for  the  purpose,  shall  report 
that  any  explosive  is  free  from  danger,  the  Lieutenant-Governor  may, 
by  OrdtT  in  Council,  determine  that  the  restrictions  of  sub-secLion  (d)  of 
this  section  shall  not  apply  to  such  explosive,  and  In  such  case  such  ex- 
plosive may  be  used  so  long  as  said  Order  in  Council  remains  in  force. 

The  Commissioner  may  upon  representation  made  to  him  in  writing 
by  the  owner,  agent,  or  manager,  of  any  mine,  that  the  finding  of  in- 
flammable gas  In  three  consecutive  days,  alluded  to  In  this  rule.  In  any 
such  mine  is  exceptional  and  that  the  mine  Is  damp,  and  not  dry  or 
dusty,  caus«'  an  examination  to  be  made  of  such  mine  by  the  Inspector, 
and  may  order  thjit  the  use  of  any  explosive  Is  obligatory  under  this 
rule  only  if  inflammable  gas  Is  found  on  two  consecutive  days  in  any 
two  consecutive  weeks. 

See  sections  8  and  25,  chapter  9,  Acts  of  1891. 

(0.)  Where  a  i»lacc  is  likely  to  contain  a  clangorous  accumula- 
tion of  water  the  working  approaching  such  ])lace  shall  not  exceed 
eight  feet  in  width  or  height,  and  there  shall  he  constantly  kept  at 
a  suthcient  distance,  not  hcing  less  than  live  yards  in  advance,  at 
lea>it  one  horc-holc  near  the  centre  of  the  working  and  sufficient 
flank  horc-holes  on  each  side. 

(10.)  Kvory  underground  ])lano  on  which  ])orsons  travel  which 
is  self-acting  or  worked  hy  an  engine,  windlass  or  gin,  shall  he  pro- 
^  idcd  (if  exceeding  thirty  yards  in  length)  with  some  proper  means 
of  signalling  between  the  stopping  places  and  the  ends  of  tlie  plane, 
nnd  shall  be  provided  in  every  case,  at  intervals  of  not  more  than 
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twenty  yards,  with  sufficient  man  holes  for  places  of  refuge.  (1)  [And 
every  back  or  counterbalance  used  for  raising  or  lowering  coal  or 
other  minerals,  if  exceeding  thirty  yards  in  length,  unless  exempted 
in  writing  by  the  inspector,  shall  be  provided  with  some  proper 
means  of  signalling  between  the  lower  end  and  between  the  entrance 
of  every  working  place  thereon  for  the  time  being  in  work,  and  the 
upper  end  thereof.] 

(1)  In  sub-section  10,  the  words  from  the  word  "  refuge  "  to  the  end 
of  the  sub-section  are  from  chapter  22,  Act  of  1889. 

(11.)  Every  road  on  which  persons  travel  underground  where 
the  produce  of  the  mine  in  transit  exceeds  ten  tons  in  any  one  hour 
over  any  part  thereof,  and  where  the  load  is  drawn  by  a  horse  or 
other  animal,  shall  be  provided,  at  intervals  of  not  more  than  fifty 
yards  with  sufficient  man  holes  or  with  a  space  for  a  place  of  refuge, 
which  space  shall  be  of  sufficient  length  and  of  at  least  three  feet  in 
width  between  the  waggons  running  on  the  tramroad  and  the  side  of 
such  road. 

(1)  In  sub-section  11  of  section  25  after  the  word  "  provided  "  in  the 
fourth  line  and  before  the  word  '*  at "  in  the  same  line,  insert  the  words 
"  where  there  is  not  standing  room  of  at  least  two  feet,"  and  for  the  word 
"  fifty  "  in  the  fifth  line  substitute  the  word  "  twenty-five." 

See  section  9,  chapter  9,  Acts  1891. 

An  Act  to  amend  chapter  8,  Revised  Statutes,  of  the  regulation  of 
mines. 

1.  Sub-section  11,  of  section  25  of  chapter  8  of  Revised  Statutes,  "  of 
the  regulation  of  mines,"  is  hereby  amended  by  adding  at  the  end  thereof 
the  words: — "Where  the  load  is  drawn  by  machinery  or  other  mechanical 
appliances,  and  there  is  not  standing  room  of  .at  least  two  feet,  there  shall 
be  provided  at  intervals  of  not  more  than  fifteen  yards,  sufficient  man- 
holes, or  with  a  space  for  a  place  of  refuge,  which  space  shall  be  of  suffi- 
cient length  and  of  at  least  three  feet  in  width  between  the  waggons 
running  on  the  tramroad  and  the  side  of  such  road.  Whenever  in  the 
opinion  of  the  inspector  the  precautions  required  in  this  section,  so  far 
as  they  relate  to  roads  over  which  the  produce  of  the  mine  is  drawn  by 
machinery  or  other  mechanical  appliance,  are  not  sufficient  for  the  safety 
of  the  men  travelling  thereon,  he  may  require  the  owner,  agent,  or  manager 
of  such  mine  to  provide  a  separate  travelling  road." 

2.  Sub-section  22  of  section  25  is  hereby  amended  hy  adding  after  the 
words  "  the  shaft "  in  the  last  line  of  the  sub-section,  the  words  "  or 
slope."    Chapter  JO,  Acts  1893. 

(12.)  Every  man  hole  and  space  for  a  place  of  refuge  shall  be 
constantly  kept  clear,  (4)  and  no  person  shall  place  anything  in  a  man 
hole  or  such  space  so  as  to  prevent  access  thereto. 

(4)  Sub-section  12,  of  section  25,  to  be  amended  by  inserting  after  the 
words  "  kept  clear  "  and  before  the  words  "  and  no  person  "  the  words 
"  and  frequently  whitewashed."    See  s.  10,  c.  9,  Acts  of  1891. 
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(13.)  The  top  of  every  shall  which  for  the  time  being  is  out  of 
use,  or  used  only  a;*  an  air  sliaft,  sliall  be  seeurely  fenced. 

(M.)  The  to})  and  all  entrances  between  the  top  and  bottom  of 
every  working  or  punii)ing  sluift  shall  be  properly  fenced;  but  this 
sliall  not  be  taken  to  forbid  the  teniporar}'  removal  of  the  fence  for 
the  purpose  of  repairs  or  other  operations  if  proper  precautions  are 
used. 

(15.)  Where  the  natural  strata  are  not  safe,  every  working  or 
pumping  shaft  shall  be  securely  cased,  lined  or  otherwise  made  se- 
cure. 

(1(>.)  The  roof  and  sides  of  every  travelling  road  and  working 
place  shall  be  made  secure,  and  a  person  shall  not,  unless  appointed 
for  the  purpose  of  exploring  or  repairing  travel  or  work  in  any  such 
travelling  road  or  working  i)lace  which  is  not  so  made  secure. 

(IT.)  In  any  mine  which  is  usually  entered  by  means  of  ma- 
chinery, a  comi)etent  person  of  such  age  as  prescribed  by  this  chap- 
ter shall  be  appointed  for  the  purpose  of  working  the  machinery 
which  is  employed  in  lowering  and  raising  persons  therein,  and  shall 
attend  for  such  purpose  during  the  whole  time  that  any  person  is 
below  ground  in  the  mine.(l) 

(1)  To  sub-section  17  of  section  25  the  clause  following  to  be  added: 
"  No  one  shall  be  appointed  for  the  purpose  of  this  section  who  has  not 
been  examined  as  to  his  competency  and  holds  a  certificate  of  the  same 
as  provided  in  section  7  of  the  Act  hereby  amended."  This  secton  shall 
not  come  Into  operation  until  January  1st,   1892. 

See  section  11.  chapter  9,  Acts  of  1891. 

(18.)  Kvery  working  shaft  used  for  the  purpose  of  drawing  min- 
erals or  for  the  lowering  or  raising  of  persons  shall,  if  exceeding 
fifty  yards  in  depth,  and  not  exempted  in  writing  by  the  inspector, 
be  j)r()vid(Ml  with  guides  and  some  proper  means  of  communicating 
distinct  and  definite  signals  from  the  bottom  of  the  shaft  and  from 
every  entrance  for  the  time  being  in  work  between  the  surface  and 
the  bf)ttom  of  tlu'  shaft  to  the  surface,  and  from  the  surface  to  the 
bottom  of  the  shaft  and  to  every  entrance  for  the  time  being  in  work 
between  the  surface  and  the  bottom  of  the  shaft. 

(10.)  A  sufficient  cover  overhead  shall  be  used  when  lowering  or 
raising  persons  in  ever}'  working  shaft,  except  where  it  is  worked  by 
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a  windlass,  or  where  the  person  is  employed  about  the  pump  or  some 
work  of  repair  in  the  shaft,  or  where  a  written  exemption  is  given  by 
tlie  Inspector. 

(20.)  A  single-linked  chain  shall  not  be  used  for  lowering  or 
raising  persons  in  any  working  shaft  or  place  except  for  the  short 
coupling  chain  attached  to  the  cage  or  load. 

(21.)  There  shall  be  on  the  drum  of  every  machine  used  for 
lowering  or  raising  persons  such  flanges  or  horns,  and  also  if  the  drum 
be  conical,  such  other  appliances,  as  may  be  sufficient  to  prevent  the 
rope  from  slipping. 

(22.)  There  shall  be  attached  to  every  machine  worked  by  steam, 
water  or  mechanical  power,  and  used  for  lowering  or  raising  persons, 
an  adequate  brake,  and  also  a  proper  indicator  (in  addition  to  any 
mark  on  the  rope)  w^hich  shows  to  the  person  who  works  the  ma- 
chine the  position  of  the  cage  or  load  in  the  shaft. 

(23.)  Every  fly-wheel  and  all  exposed  and  dangerous  parts  of 
the  machinery  used  in  or  about  the  mine  shall  be  and  be  kept  se- 
curely fenced. 

(24.)  Every  steam  boiler  shall  be  provided  with  a  proper  steam 
gauge  and  water  gauge,  to  show  respectively  the  pressure  of  steam 
and  the  height  of  water  in  the  boiler,  and  with  a  proper  safety  valve. 

(25.)  A  ladder  permanently  used  for  the  ascent  or  descent  of 
persons  in  the  mine  shall  not  be  fixed  in  a  vertical  or  overhanging 
position,  and  shall  be  inclined  at  the  most  convenient  angle  which 
the  space  in  which  the  ladder  is  fixed  allows;  and  every  such  ladder 
shall  have  substantial  platforms  at  intervals  of  not  more  than  twenty 
yards. 

(2G.)  If  more  than  twelve  persons  are  ordinarily  employed  in 
the  mine  below  ground,  sufficient  accommodation  shall  be  provided 
above  ground  near  the  principal  entrance  of  the  mine,  and  not  in  the 
engine-house  or  boiler-house,  for  enabling  the  persons  employed  in 
the  mine  to  conveniently  dry  and  change  their  dresses. 

(27.)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and 
descent  of  persons  by  ladders  or  otherwise,  and  another  portion  is  used 
for  raising  the  material  gotten  in  the  mine,  the  first  mentioned  por- 
tion shall  be  either  cased  or  otherwise  securely  fenced  off  from  the 
last  mentioned  portion,  or  no  person  shall  be  permitted  to  travel  in 
the  shaft  when  the  shaft  is  working. 
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{2S.)  Xo  i)erson  shall  wilfully  damagCj  or  without  proper  au- 
thority remove  or  render  useless,  any  fence,  fencing,  casing,  lining, 
guide,  means  of  signalling,  signal,  cover,  chain,  llange,  horn,  brake, 
indicator,  ladder,  phitform,  steam  gauge,  water  gauge,  safety  valve  or 
otlier  api>liance  or  thing  provided  for  any  mine  in  compliance  with 
this  chapter. 

(W.)  Every  person  shall  observe  such  directions  with  respect  to 
working  as  may  be  given  to  him  with  a  view  to  comply  with  this 
chapter  or  the  special  rules  hereinafter  provided  for. 

(.SO.)  A  competent  person  or  persons  who  shall  be  appointed  for 
the  pur})ose  sliall,  once  at  least  in  every  twenty-four  hours,  examine 
the  state  of  tlic  external  parts  of  the  machinery  and  tiie  state  of  the 
l:ead-gear,  working  jdaces,  levels,  planes,  ropes,  chains  and  other 
works  of  the  mine  which  are  in  actual  use,  and  once  at  least  in  every 
week  shall  examine  the  state  of  the  shafts  by  which  persons  ascend 
or  descend,  and  tlie  guides  or  conductors  therein. 

(31.)  The  j)ersons  employed  in  a  mine  may  from  time  to  time 
appoint  two  of  their  numl)er  to  inspect  the  mine,  at  their  own  cost, 
and  tlie  jhtsous  so  appointed  shall  be  allowed,  once  at  least  in  every 
month,  accompanied,  if  the  owner,  agent  or  manager  of  the  mine 
thinks  fit,  l)y  himself  or  one  or  more  of  the  officers  of  tiie  mine,  to 
go  to  every  part  of  the  mine,  and  to  inspect  the  shafts,  levels,  planes, 
working  places,  return  air-ways,  ventilating  apparatus,  old  workings 
and  machinery,  and  shall  ])e  afTorded  by  the  owner,  agent  and  man- 
ager and  all  ])ersons  in  the  mine  every  facility  for  the  purpose  of 
such  inspection,  and  shall  make  a  true  report  of  the  result  of 
h\uh  inspection,  and  such  report  shall  be  recorded  in  a  book  to  be 
kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  per- 
sons who  made  the  same. 

Kvery  ])erson  who  contravenes  or  does  not  comply  with  any  of 
the  general  rules  in  this  section  shall  be  guilty  of  an  olTencc  against 
this  chapter;  and  in  the  event  of  any  contravention  of  or  non-com- 
]>liancc  with  any  of  the  said  general  rules  in  the  case  of  any  mine 
by  any  person  whomsoever  being  ])roved,  the  owner,  agent  and 
manager  shall  each  be  guilty  of  an  offence  against  this  chapter,  un- 
less he  prov<'  that  he  had  taken  all  reasonable  means  by  publishing 
and  to  the  best  of  his  power  enforcing  the  said  rules  as  regulations 
for  the  working  of  the  mine  to  prevent  such  contravention  or  non- 
compliance (1). 

(1)  Thf  following  sub-Fcctlons  are  added  to  section   25:  — 
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(1st)  In  any  mine,  whenever  required  by  the  inspector,  the  coal, 
during  the  operation  of  holding  or  undercutting,  shall  be  supported  by 
coal  or  wooden  props,  under  the  direction  of  a  person  appointed  for  that 
purpose.     See  chapter  20,  Acts  of  1890. 

(2nd)  The  majority  of  the  workmen  at  any  mine  shall  have  the  privi- 
lege of  appointing  a  committee,  chosen  from  among  themselves,  to  ex- 
amine the  seat  of  any  accident  resulting  in  death  or  injury  to  persons. 

(3rd)  Where  persons  are  employed  underground  properly  construc- 
ted ambulances  or  stretchers  with  splints  and  bandages  shall  be  kept 
at  the  colliery  ready  for  immediate  use  in  case  of  accident. 

See  sections  12  and  13,  chapter  9,  Acts  of  1891. 

Special  Rules. 

26.  The  owner,  agent  or  manager  of  any  mine  may,  if  he  think 
fit,  transmit  to  the  Inspector  for  approval  by  the  Commissioner  rules 
(referred  to  in  this  chapter  as  special  rules)  for  the  conduct  and 
guidance  of  the  persons  acting  in  the  management  of  such  mine  or 
employed  in  or  about  the  same  as,  under  the  particular  state  and  cir- 
cumstances of  such  mine,  may  appear  best  calculated  to  prevent 
dangerous  accidents,  and  to  provide  for  the  safety  and  proper  dis- 
cipline of  the  persons  employed  in  or  about  the  mine,  and  such 
special  rules,  when  established,  shall  be  signed  by  the  Inspector  who 
is  Inspector  at  the  time  such  rules  are  established,  and  shall  be 
observed  in  and  about  every  such  mine  in  the  same  manner  as  if  they 
were  enacted  in  this  chapter. 

If  any  person  who  is  bound  to  observe  the  special  rules  estab- 
lished for  any  mine  acts  in  contravention  of  or  fails  to  comply  with 
any  of  such  special  rules,  he  shall  be  guilty  of  an  offence  against  this 
chapter,  and  also  the  owner,  agent  and  manager  of  such  mine  shall 
each  be  guilty  of  an  offence  against  this  chapter,  unless  he  prove  that 
he  had  taken  all  reasonable  means  by  publishing  and  to  the  best  of 
his  power  enforcing  the  said  rules  as  regulations  for  the  working  of 
the  mine  to  prevent  such  contravention  or  non-compliance. 

2*7.  The  proposed  special  rules,  together  with  a  printed  notice 
specifying  that  any  objection  to  such  rules  on  the  ground  of  anything 
contained  therein  or  omitted  therefrom,  may  be  sent  by  any  of  the 
persons  employed  in  the  mine  to  the  Inspector  at  his  address  stated 
in  such  notice,  shall,  during  not  less  than  two  weeks  before  such 
rules  are  transmitted  to  the  Inspector,  be  posted  up  in  like  manner 
as  is  provided  in  this  chapter  respecting  the  publication  of  special 
rules  for  the  information  of  persons  employed  in  the  mine,  and  a 
certificate  that  such  rules  and  notice  have  been  so  posted  up  shall 
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he  ."Ciit  to  the  Inspector  with  tlie  rules  signed  hy  ilie  person  sending 
the  same. 

If  tile  rules  are  not  objected  to  hy  the  Commissioner  within 
forty  days  after  their  receipt  hy  the  Inspector,  they  shall  he  estab- 
]i>lud.  If  tiu'  ouiu-r,  agent  or  uumager  make  any  false  statement 
villi  rcsi)ect  to  the  j)osting  uj)  of  the  rules  and  notices,  he  shall  be 
guilty  of  an  otTcuce  against  this  chai)ter. 

*2H.  If  the  Commis.«-ioner  is  of  o])inion  that  the  proposed  special 
rules  so  trausuiitted,  or  any  of  theui,  do  not  sufViciently  provide  for 
the  prevention  of  dangerous  accidents  in  the  mine,  or  for  the  safety 
of  the  persons  eiuj)loyed  in  or  about  the  mine,  or  are  unreason- 
able, he  may  within  forty  days  after  the  rules  are  received  by  the 
In-pcctor,  object  to  the  rules,  and  propose  to  the  owner,  agent  or 
numager  in  writing  any  modifications  in  the  rules  by  way  either  of 
omission,  alteration,  8id)stitution  or  addition. 

If  the  owner,  agiMit  or  manager  do  not  within  twenty  days  after 
the  nioditications  proposed  by  the  Commi.'^sioner  are  received  by  him, 
obj((l  in  writing  to  them,  the  i)roposed  special  rides  with  such  modi- 
fications shall  be  established. 

If  the  owner,  agent  or  manager  send  his  objection  in  writing 
within  the  said  twenty  days  to  the  Commissioner  the  matter  shall  be 
referred  to  the  (iovernor  in  Ctuincil;  and  the  date  of  the  receipt  of 
Fuch  objection  l)y  the  Commissioner  shall  be  deemed  to  Ix)  the  date 
of  the  reference;  and  the  rules  shall  be  established  as  settled  by  an 
order  of  the  (iovernor  in  Council. 

iJO.  .\fter  special  rules  are  established  under  this  chapter  in  any 
mine,  the  owner,  agent  or  manager  of  such  mine  may  from  time  to 
time  propose  in  writing  to  the  Insi)ector,  for  the  approval  of  the 
Commissioner,  any  amendment  of  such  rules  or  any  new  special  rules, 
and  the  |>rovisions  of  this  cliapter  with  respect  to  the  original  special 
rides  shall  apply  to  all  such  amendments  and  new  rules  in  like  man- 
ner, as  nearly  as  may  be,  as  they  apjdy  to  the  original  rules.  The 
Comniis-ijoiKM-  may  from  time  to  time  propose  in  writing  to  the 
owner,  agent  or  manager  of  a  mine  in  which  there  are  no  special 
rules,  and  to  the  owner,  agent  or  manager  of  a  mine  in  which  there 
are  s|X'cial  rule-,  any  new  special  rules,  or  any  amendment  to  such 
sj^ecial  rubs,  and  the  provision  of  this  chapter  with  respect  to  a  pro- 
posal of  the  (iovernor  in  Council  for  modifying  the  special  rules 
frnii«iintted  l)y  the  owner,  agent  or  manager  of  a  mine  shall  apply 
To  all  such  ]iropos(>d  special  rules,  new  special  rules,  and  amendments 
in  like  manner,  as  nearly  as  may  be,  as  they  ap]dy  to  such  proposal. 
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30.  For  the  purpose  of  making  known  the  special  rules,  if  any, 
and  the  provisions  of  this  chapter,  applicable  to  each  class  of  mines 
as  severally  defined  by  the  Commissioner,  to  all  persons  employed  in 
and  about  each  mine,  an  abstract  of  the  chapter  applicable  to  each 
mine,  will  be  supplied  on  the  application  of  the  owner,  agent  or 
manager  of  the  mine  by  the  Commissioner,  and  which,  with  an  en- 
tire copy  of  the  special  rules    (if  any)  shall  be  published  as  follows: 

(1.)  The  owner,  agent  or  manager  of  such  mine  shall  cause  such 
abstract  and  rules  (if  any)  with  the  name  of  the  Inspector 
and  the  name  of  the  owner,  agent  or  manager  appended 
thereto,  to  be  posted  up  in  legible  characters  in  some  con- 
spicuous place  at  or  near  the  mine  where  they  may  be  con- 
veniently read  by  the  persons  employed;  and  so  often  as 
the  same  become  defaced,  obliterated  or  destroyed,  shall 
cause  them  to  be  renewed  with  all  reasonable  despatch. 

(2.)  The  owner,  agent  or  manager  shall  supply  a  printed  copy 
of  the  abstract  and  the  special  rules  (if  any)  gratis  to  each 
person  employed  in  or  about  the  mine  who  applies  for  such 
copy  at  the  office  at  which  the  persons  immediately  em- 
ployed by  such  owner,  agent  or  manager  are  paid. 

(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from 
any  rules  which  depend  only  on  the  contract  between  the 
employer  and  the  employed. 

If  any  owner,  agent  or  manager  fail  to  act  in  compliance  with 
this  section,  he  shall  be  guilty  of  an  offence  against  this  chapter; 
but  the  owner  or  manager  shall  not  be  deemed  guilty  if  he  prove  that 
he  has  taken  all  reasonable  means  by  enforcing  the  observance  of 
this  section,  to  prevent  such  non-compliance. 

31.  Every  person  who  pulls  down,  injures  or  defaces  any  pro- 
posed special  rules,  notice,  abstract  or  special  rules,  when  posted  up 
in  pursuance  of  the  provisions  of  this  chapter  with  respect  to  special 
rules,  or  any  notice  posted  up  in  pursuance  of  the  special  rules,  shall 
be  guilty  of  an  offence  against  this  chapter. 

32.  The  Inspector  shall,  when  required,  certify  a  copy  which  is 
shown  to  his  satisfaction  to  be  a  triie  copy,  of  any  special  rules  which 
for  the  time  being  are  established  under  this  chapter  in  any  mine; 
and  a  copy  so  certified  shall  be  evidence  (but  not  to  the  exclusion 
of  other  proof)  of  such  special  rules,  and  of  the  fact  that  they  are 


r,Or.  f^OVA  8C0TIA 


duly  e>lal>li.<lKHl  uiuler  this  chapter,  and  have  been  signed  by  the 
Inspector. 

PENALTIES. 

321.  Kvery  person  employed  in  or  about  a  mine  other  than  an 
owner,  ai:ent  or  manager,  wlio  is  guilty  of  any  act  or  omission  which 
ill  tin*  case  of  an  owner,  agent  or  manager  would  be  an  offence  against 
this  chapter,  shall  be  deemed  to  l)e  guilty  of  an  offence  against  this 
chai)ter. 

Jil.  l^vory  ])erson  who  is  guilty  of  an  offence  against  this  chap- 
ter shall  be  lial)le  to  a  penalty  not  exceeding,  if  he  is  an  owner,  agent 
f>r  manager,  eighty  dollars,  and  if  he  is  any  other  ])erson  eight  dol- 
lars for  eath  offence;  and  if  the  Inspector  has  given  written  notice 
of  any  su(  h  offence,  to  a  further  penalty  not  exceeding  five  dollars 
for  every  day  after  such  notice  that  such  offence  continues  to  be 
committed  (1). 

(1)  Sections  34  and  35  are  hereby  repealed,  and  the  following  substi- 
tuted:— 

(34)  Every  owner,  agent,  manager,  underground  manager,  or  over- 
man, who  is  guilty  of  an  offence  against  this  chapter,  shall  be  liable  to 
a   penalty  not  exceeding  eighty  dollars. 

If  such  offence  consists  in  a  violation  of  this  chapter  committed  or 
continued  after  notice  in  writing  given  by  the  inspector,  a  further  pen- 
alty of  five  dollars  for  each  violation,  or  for  each  day  that  such  violation 
continties  after  such  notice,  shall  be  imposed. 

livery  person  other  than  an  owner,  agent,  manager,  underground 
manager,  or  overman,  who  Is  guilty  of  an  ofTence  against  this  chapter, 
shall  be  liable  to  a  penalty  of  eight  dollars  for  each  offence. 

Every  person  who  may  be  guilty  of  a  violation  of  any  regulation 
made  and  published  by  the  Board  of  Examiners  appointed  under  the  au- 
thority ..f  section  S,  chapter  7,  of  the  Revised  Statutes  "Of  Mines  and 
.MineralH."  shall,  for  every  day  such  violation  shall  continue,  incur  the 
prn.iltieH  mentioned  in  the  preceding  part  of  this  section. 

Kvery  |.erson  who  may  be  guilty  of  a  violation  of  any  regula- 
tion iiia<le  an.l  ])uMished  hy  the  Board  of  Examiners  appointed  un- 
fUr  th«'  autlu)rity  «.f  section  8,  chapter  7,  of  the  Revised  Statutes, 
"Of  Mifi,.^  and  Minerals,"  shall,  for  every  day  such  violation  shall 
cntinne.  jndir  the  j>enalties  mentioned  in  the  i)receding  ])art  of  this 
^f'-tion. 

35.  \f>  prosecution  or  other  proceeding  shall  be  instituted 
nLMin-t  f!ie  f.uner.  agent  or  manager  of  a  mine  to  which  this  chapter 
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applies  for  an  offence  under  this  chapter  which  can  be  prosecuted  be- 
fore a  justice's  court,  except  by  the  Inspector,  or  with  the  consent 
in  writing  of  the  Commissioner;  and  in  case  of  any  offence  of  which 
tlie  owner,  agent,  or  manager  is  not  guilty,  if  he  prove  that  he  had 
taken  all  reasonable  means  to  prevent  the  commission  thereof,  the 
Inspector  shall  not  institute  any  prosecution  against  such  owner, 
agent  or  manager,  if  satisfied  that  he  had  taken  such  reasonable 
means  as  aforesaid  (1). 

(1)  (35)  No  prosecution  or  other  proceeding  shall  be  instituted 
against  the  owner,  agent,  manager,  underground  manager,  or  overman 
of  a  mine  to  which  this  chapter  applies,  for  an  offence  against  this 
chapter  which  can  be  prosecuted  before  one  or  two  justices  of  the  peace, 
or  a  stipendiary  magistrate,  except  by  the  inspector,  or  with  the  consent 
in  writing  of  the  Commissioner,  or  by  some  person  appointed  by  the  Com- 
missioner, or  by  some  person  employed  having  the  written  consent  of 
at  least  twelve  persons  so  employed.  In  case  a  prosecution  or  other  pro- 
ceeding is  instituted  against  any  owner,  agent,  manager,  underground 
manager,  or  overman  for  an  offence  against  this  chapter,  such  owner, 
agent,  manager,  underground  manager,  or  overman  shall  be  entitled  to 
be  discharged  from  such  prosecution  or  other  proceeding  if  he  prove  to 
the  satisfaction  of  the  justices  or  Court  having  cognizance  of  the  same 
that  he  had  taken  all  reasonable  means  to  prevent  the  commission  of 
such  offence. 

See  section  26,  chapter  9,  Acts  of  1891. 

36.  All  penalties  under  this  chapter,  and  all  moneys  and  costs 
by  this  chapter  directed  to  be  recovered  as  penalties,  may  be  sued 
for  and  recovered  in  the  name  of  the  Inspector  in  the  same  manner 
and  in  the  same  courts  of  law  in  which  ordinary  private  debts  of  a 
like  amount  are  sued  for  and  recovered. 

ST.  Any  complaint  or  suit  made  or  brought  in  pursuance  of  this 
chapter  shall  be  made  or  brought  within  six  months  from  the  time 
when  the  matter  of  such  complaint  or  suit  came  to  the  knowledge  of 
the  prosecutor. 

38.  The  owner,  agent  or  manager  may  if  he  think  fit  be  sworn 
and  examined  as  an  ordinary  witness  in  the  case  where  he  is  charged 
in  respect  of  a  contravention  or  non-compliance  by  another  person. 

30.  Where  a  penalty  is  imposed  under  this  chapter  for  neglect- 
ing to  send  a  notice  of  any  explosion  or  accident  or  for  any  offence 
against  this  chapter  which  has  occasioned  loss  of  life  or  personal 
injury,  the  Commissioner  may  (if  he  think  fit)  direct  such  penalty 
to  be  paid  to  or  distributed  among  the  persons  injured  and-  the  rela- 
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tivi's  t»f  any  persons  wliosc  death  may  have  been  oecasioned  by  such 
explo>ion.  aceiilent  or  ottence,  or  among  some  of  them. 

Pruvi'led  that  sueh  persons  did  not  in  his  opinion  occasion  or 
(ontril)Ule  to  oeeasion  the  explosion  or  accident,  and  did  not  commit 
ami  were  n<»i  parties  to  committing  the  olTencc. 

>aNe  as  aforesaid,  all  j)enalties  imposed  in  pursuance  of  this 
thapter,  shall  l»e  i)aid  on  receipt  of  the  same  into  the  Provincial 
Tnasurv. 


MANACKRS,    OVERMEN,    AND    BC:>ARD    OF    EXAMINERS. 

•lO.  Kvery  ct>al  mine  to  which  this  cha])ter  applies  shall,  after 
the  lirst  of  January  (1890)  (1)  be  under  the  control  and  supervision  of 
a  manager,  and  the  owner  or  agent  of  every  such  mine  shall  nomi- 
nate himself  or  some  other  person  to  be  the  manager  of  sueh  mine, 
an<l  shall  send  written  notice  to  the  Commissioner  of  the  name  and 
and  address  of  such  manager  (2). 

(1)  Date  1885  changed  to  1890.    See  chapter  10,  Acts  of  1886. 

('2)  Sub-section  to  be  added  to  section  40:  *'  And  in  no  mine  to 
which  this  chapter  applies  shall  any  person  not  now  employed  as  a  miner 
be  '  given  the  picks '  to  work  as  a  miner  unless  he  has  been  employed 
in  a  mint',  in  some  aipaclty,  for  the  space  of  one  year.  No  one  shall  be 
given  charge  of  a  '  working  face  '  in  a  mine  wno  Bas  not  worked  previ- 
ously In  a  mine  for  the  space  of  two  years,  nor  shall  any  one  now  a 
minor  Ik*  employed  after  the  first  of  January,  to  mine  coal  who  is  not 
a  holder  of  a  certificate  of  service;  and  no  one  not  now  a  miner  shall  be 
'  given  the  picks  '  to  work  as  a  miner,  until  granted  a  certificate  of  com- 
petency jifler  examination  by  the  Board  of  I3xamlners  appointed  for  the 
puri)ose  of  granting  certificates  as  managers,  overmen,  or  shot-flrers,  or 
by  an  ex.imining  board  to  be  hereafter  appointed,  who  shall  have  power 
tf)  fr;in;e  l.iws  and  conditions  under  which  said  certificates  shall  be 
granted. 

See  }»ertion   1.5.  chapter  9.  Acts  of  1891. 

•II.  'I'lio  uiidcrLrronjid  workings  of  every  coal  mine  to  which 
tiiis  chapter  applies  shall  he  under  the  daily  charge  of  an  under- 
ground iiinnau'er  and  overman  holding  certificates  under  this  chapter. 

42.  A  j»rrson  shall  not  be  qualified  to  be  a  manager,  under- 
L round  manager  or  overman  unless  he  be  the  liolder  of  a  certificate 
under  this  chapter. 

•3.  If  any  (oal  mine  to  which  this  chapter  applies  is  worked 
for  niore  than  fourteen  days  without  there  l)eing  such  a  manager, 
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nndergroimd  manager  or  overman  as  is  required  by  this  chapter,  the 
owner  and  agent  of  such  mine  shall  each  be  guilty  of  an  offence 
against  this  chapter. 

Provided  that  the  owner  [and  agent]  of  (1.)  such  mine  shall  not 
be  guilty  of  an  offence  against  this  chapter  if  he  proves  that  he  had 
taken  all  [reasonable]  means  by  the  enforcement  of  this  section  to 
prevent  the  mine  being  w^orked  in  contravention  thereof  (2). 

(1,  2)  Section  amended  by  inserting  the  words  "  and  agent  of  "  in 
the  first  line  .after  the  word  "  owner,"  and  by  the  insertion  of  the  word 
"  reasonable "  after  the  word  "  all "  in  the  third  line.  See  section  4, 
chapter  6,  Acts  of  1885. 

If  for  any  reasonable  cause  there  is  for  the  time  being  no  man- 
ager of  a  mine  qualified  as  required  by  this  section,  the  owner  or 
agent  of  such  mine  may  appoint  any  person  holding  a  certificate  as 
underground  manager  under  this  chapter  to  be  manager  for  a  period 
not  exceeding  two  months,  or  such  longer  period  as  may  elapse  be- 
fore such  person  has  an  opportunity  of  obtaining,  by  examination,  a 
certificate  as  manager  under  this  chapter,  and  shall  send  to  the  Com- 
missioner a  written  notice  of  the  name  and  address  of  such  man- 
ager, and  of  the  reason  of  his  appointment. 

44.  A  mine  in  which  less  than  thirty  persons  are  generally  em- 
ployed underground,  or  of  which  the  average  daily  output  does  not 
exceed  twenty-five  tons,  shall  be  exempt  from  the  provisions  of  this 
chapter  so  far  as  relates  to  the  appointment  of  a  manager,  unless  the 
Inspector,  by  notice  in  writing  served  on  the  owner  or  agent,  requires 
the  same  to  be  under  the  control  of  a  manager;  but  the  operations 
below  ground  shall  be  under  the  charge  of  persons  holding  certifi- 
cates as  underground  managers  and  overmen  under  this  chapter  (3). 

(3)  Section  44  is  hereby  repealed  and  the  following  substituted:  — 
"  A  mine  in  which  less  than  thirty  persons  are  generally  employed 
underground  shall  be  exempt  from  the  provisions  of  this  chapter  so  far 
as  relates  to  the  appointment  of  a  manager,  unless  the  inspector  by  no- 
tice in  writing  served  on  the  owner,  agent,  or  manager,  requires  the 
same  to  be  under  the  control  of  a  manager;  but  the  operations  under- 
ground shall  be  under  the  charge  of  persons  holding  certificates  as  un- 
derground managers,  or  overmen,  under  this  chapter,  unless  permission 
be  given  by  the  commissioner  that  the  operations  underground  may  be 
under  the  charge  of  one  such  person.'" 

See  section  16,  chapter  9,  Acts  of  1891. 

45.  All  certificates  for  managers,  underground  managers  and 
overmen  shall  be  issued  by  the  Commissioner  upon  the  report  of  the 
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Board  of  Examiners  appointed  under  the  i)rovisions  of  the  law  of 
Mines  and  Minerals. 

46.  Tlio  lioard  of  Kxaniiners  shall  draw  up  rules  for  the  guid- 
ance of  tlieir  i)rocoedings,  and  shall  conduct  examinations  for  grant- 
ing' certificates  .of  competency  under  this  chapter,  and  may  from 
lime  to  time  make,  alter  and  revoke  rules  for  the  conduct  of  such 
examinations  and  for  determining  the  qualifications  of  applicants;  so, 
however,  that  in  every  such  examination,  regard  shall  be  had  to  such 
knowledge  as  is  necessary  for  the  })ractical  working  of  coal  mines  in 
tliis  Province,  and  for  the  determination  of  the  qualifications  of  ap- 
l)licants  for  certificates  of  service  as  underground  nuinagers  and 
overmen  [and  for  tiie  determination  of  the  eligibility  of  holders  of 
certificates  of  competency  or  service  granted  by  an  Knglish  Secretary 
of  State  or  ])y  any  foreign  government  to  receive  equivalent  certifi- 
cates under  this  chaj)ter,  |  (1)  and  shall  from  time  to  time  report  to  the 
Commissioner  tlie  names  of  the  persons  qualified  to  receive  certifi- 
« ates,  and  shall  do  such  other  things  as  are  necessary  for  the  proper 
(lischarge  of  their  duties  under  this  Act,  and  the  Governor  in  Council 
shall  have  power  at  any  time  to  alter  and  revoke  any  rules  made  by 
the  IJoard  of  Kxaminers. 

(1)  Section  46  to  be  nmended  by  striking  out  all  the  words  after 
the  words  "  and  overmen  "  in  eleventh  line,  and  before  the  words  "  and 
shall  from  time  to  time  "  in  fifteenth  line. 

See  section  26,  chapter  9,  Acts  of  1891. 

47.  The  fees  and  travelling  expenses  to  be  j)aid  to  the  Board 
of  KxamiiuTs,  and  the  fees  to  be  ])aid  by  api)licants  for  certificates, 
>liali  be  determined  by  the  (iovernor  in  Council. 

4«H.  A  r«';.'ist<'r  of  the  liolders  of  certificates  under  this  chapter 
shall  l>e  kej»t  at  the  otlice  of  the  Commissioner  by  such  person  and  in 
such  miiniier  as  he  may  from  time  to  time  direct. 

40.  Certificates  of  service  as  manager  for  the  j)urpose8  of  this 
chaj»ter  may  in  the  discretion  of  the  Commissioner  be  issued  by 
him  to  every  ]X'rson  who  satisfies  the  lioard  of  I'Lxaminers  that  he 
lias  at  any  time  within  five  years  before  the  passing  of  this  chapter 
for  a  period  not  less  than  two  years  acted  in  the  cajjacity  of  a  man- 
jiircr  of  a  coal  mine  (2), 

(2)  Sections  49  and  .^.0  are  hereby  repealed  and  the  following  sub- 
stituted  for  section  50:  — 

"  Persons  holding  certificates  of  competency  granted  by  an  English 
Rrrrctary  of  State    or    other    properly    constituted    authority   in   Or«at 
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Britain  may,  upon  passing  the  regular  examination  provided  for  in  this 
chapter,  be  granted  a  certificate  as  underground  manager  or  overman, 
but  previous  to  the  first  meeting  of  said  Board  of  Examiners  the  said 
certificate,  upon  first  being  approved  of  by  the  Inspector  of  Mines,  shall 
be  valid."    See  section  27,  chapter  9,  Acts  of  1891. 

50.  Persons  holding  certificates  of  service  or  competency  granted 
by  an  English  Secretary  of  State,  or  certificates  of  similar  tenor 
granted  by  similar  authority  in  any  other  country,  may  apply  for 
corresponding  certificates  under  this  chapter,  and  such  certificates 
shall  be  granted  by  the  Commissioner  upon  the  recommendation  of 
the  Board  of  Examiners. 

51.  A  certificate  of  service  shall  have  the  same  effect  only  in 
the  colliery  for  which  it  was  granted  for  the  purposes  of  this  chapter 
as  a  certificate  of  competency  granted  under  this  chapter  (1). 

(1)  Section  51.    See  section  5,  chapter  6,  Acts  of  1885,  repealing  for- 
mer section  and  substituting  this. 

52.  If  at  any  time  representation  is  made  to  the  Commissioner 
by  the  Inspector  or  any  other  person  that  any  manager,  underground 
manager  or  overman  holding  a  certificate  under  this  chapter  is  by 
reason  of  incompetency,  [drunkenness]  (2)  or  gross  negligence,  unfit 
to  discharge  his  duty,  or  has  been  convicted  of  an  offence  against  this 
chapter,  the  Commissioner  may  if  he  think  fit  enquire  into  the  con- 
duct of  such  manager,  underground  manager  or  overman;  and  with 
respect  to  such  enquiry  the  following  provisions  shall  have  effect: 

(2)  The  word  "  drunkenness  "  inserted.  See  section  6,  chapter  6,  Acts 
of  1885. 

(a)  The  enquiry  shall  be  public,  and  shall  be  held  at  such  place 
as  the  Commissioner  may  direct. 

(b)  The  Commissioner  shall,  before  the  commencement  of  the 
enquiry,  furnish  the  person  into  whose  conduct  the  enquiry  is  to  be 
made  with  a  statement  of  the  case  upon  which  the  enquiry  is  insti- 
tuted. 

(c)  The  person  into  whose  conduct  the  enquiry  is  to  be  held, 
may  attend  the  enquiry  by  himself,  his  attorney  or  agent,  and  may, 
if  he  think  fit,  be  sworn  and  examined  as  an  ordinary  witness  in  the 
case. 

(d)  The  Commissioner  shall  have  power  to  cancel  or  suspend 
the  certificate  of  the  person  into  whose  conduct  the  enquiry  has  been 
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iua«lo  if  ho  fuul  that  lie  is  by  reason  of  inconipeteiicy  or  gross  negli- 
Ij'riue,  or  of  liis  having  been  convieted  of  an  otTence  against  this 
chapter,  until  to  iliseliarge  his  tiuly. 

{(')  The  C'onniiissioner  may,  if  he  think  fit,  require  the  person 
into  whose  eondiiet  the  enipiiry  is  to  be  made,  to  deliver  up  his  certi- 
liraie,  ami  if  such  person  fail  without  suflicient  cause  to  the  satisfac- 
tion (tf  the  Commissioner  to  comply  with  such  requisition,  he  shall 
If  guilty  of  an  oifenee  against  this  chai)tcr.  The  Commissioner  shall 
hold  the  certificate  so  delivered  up  until  the  conclusion  of  the  en- 
quiry, and  shidl  then  either  restore,  cancel  or  suspend  the  same  ac- 
cording to  his  judgment  in  the  case. 

(/■)  The  Commissioner  may  also  by  summons  under  his  hand 
require  the  attendance  of  all  such  persons  as  he  thinks  fit  to  call 
l-efore  him  and  examine  for  the  purpose  of  the  enquiry,  and  every 
person  so  summoned  shall  be  allowed  such  expenses  as  would  be 
:iIlo\v(  (1  to  a  witness  attending  on  a  subpcena  before  a  Court  of  Kecord. 

(v)  Tile  Commissioner  may  make  such  order  as  he  thinks  fit  re- 
s[)ecting  the  costs  and  expenses  of  the  enquiry,  and  such  order  shall 
on  the  application  of  any  party  entitled  to  the  benefit  of  the  same, 
he  enforced  by  any  Court  of  summary  jurisdiction  as  if  such  costs 
and  expenses  were  a  penalty  imposed,  by  such  Court. 

(M  When  a  certificate  is  cancelled  or  suspended  in  pursuance  of 
this  cliai)ter,  the  Commissioner  shall  cause  such  cancellation  or  sus- 
jicnsion  to  be  recorded  in  the  register  of  holders  of  certificates. 

Sill.  The  Commissioner  may  at  any  time,  if  it  is  shown  to  him  to 
he  ju-t  so  to  do,  renew  or  restore  on  such  terms  as  he  thinks  fit  any 
(crtificd*'  which  has  been  cancelled  or  suspended  in  pursuance  of 

this  cha|»ter. 

H%  \\! fDcvcr  any  person  proves  to  the  satisfaction  of  the  Com- 
iiii->ioiier  thnt  hf  has.  without  fault  on  his  part,  lost  or  been  deprived 
of  any  crtificab'  previously  granted  to  him  under  this  chapter,  the 
CMniini-^ioner  shall  cause  a  copy  of  the  certificate  to  which  the  ap- 
plicant apj  oars  bv  the  register  to  be  entitled,  to  be  made  out  and 
certillc'l  by  \hr  |-cr>on  who  keeps  the  register  and  delivered  to  the  ap- 
]»lirant;  nnd  ov«ry  copy  which  ])urports  to  be  so  made  and  certified 
n-  nfc»roiaifl  ^bnll  hnve  all  the  efTect  of  the  original  certificate  (1). 

(H  An  Art  to  nmrnd  chapter  9  of  the  Acts  of  1891.  entitled  an  Act 
to  nmrnrl  rhnptpr  8.  Rrvised  Stntutes.  "Of  the  Regulation  of  Mines." 
fhnptrr  4,   1892. 
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1.  The  Commissioner  may,  upon  the  recommendation  of  the  In- 
spector of  Mines,  within  twelve  months  after  the  passing  of  this  Act, 
grant  a  certificate  as  manager  to  any  person  not  at  present  holding  such 
certificate  under  provisions  of  the  Act  hereby  amended,  who  may  at  any 
time  prior  to  the  30th  day  of  April,  A.  D.  1892,  have  acted  in  the  capacity 
of  manager  of  a  coal  mine  in  this  Province  for  the  space  of  two  years,  or 
have  had  such  practical  experience  in  the  working  and  direction  of  coal 
mines  as  may  be  considered  equivalent  to  such  employment  as  manager. 

2.  The  Governor  in  Council  may  at  any  time  direct  that  the  Board  of 
Examiners  appointed  for  granting  certificates  to  underground  managers 
and  overmen,  shall  also  hold  examinations  for  granting  certificates  of 
competency  as  managers,  and  make  such  rules  and  regulations  as  may  be 
necessary  for  carrying  out  the  provisions  of  the  Act  in  this  respect. 

3.  All  Acts  and  parts  of  Acts  at  variance  with  this  Act  are  hereby 
repealed. 


MISCELLANEOUS. 

55.  In  the  working  of  coal  and  other  minerals  in  submarine 
areas: 

(1)  No  submarine  seam  of  coal  or  stratified  deposit  of  other 

mineral  shall  be  wrought  under  a  less  cover  than  one 
hundred  and  eighty  feet  of  solid  measures:  Provided  that 
the  owner  or  lessee  of  any  such  area  may  drive  passage- 
ways to  win  the  mineral  to  be  wrought  under  a  less  cover 
than  one  hundred  and  eighty  feet,  but  not  under  less  than 
one  hundred  feet  of  solid  measures. 

(2)  A  barrier  of  the  mineral  wrought  of  not  less  than  fifty  yards, 

twenty-five  yards  on  both  sides  of  the  boundary  lines  of 
every  lease,  shall  be  left  unwrouglit  between  the  workings 
of  every  submarine  seam; 

(3)  AAHiere  there  is  less  than  five  hundred  feet  of  solid  measures 

overlying  the  seam  or  stratified  deposit  wrought,  the  work- 
ings of  every  such  submarine  area  shall  be  laid  off  in  districts 
of  an  area  not  greater  than  half  of  one  square  mile,  and  the 
barrier  enclosing  each  separate  district  shall  not  be  less  than 
thirty  yards  thick,  and  shall  not  be  pierced  by  more  than 
three  passage-ways  having  a  sectional  area  not  greater  than 
six  feet  by  six  feet. 

(4)  No  district  shall  have  its  length  when  parallel  to  the  general 

trend  of  the  adjoining  shore  greater  than  one  mile. 

33— M 
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(5)  A  proposed  system  of  working  the  mineral  in  each  sub- 
marine area  shall  before  work  is  commenced  be  submitted 
to  and  api>rovod  of  by  the  Inspector;  and  no  change  shall 
be  made  in  such  ai>provcd  system  without  the  written  sanc- 
tion of  the  Inspector. 

The  opening  of  a  new  level  or  lift  in  a  mine  already  working 
in  a  submarine  area  shall  be  deemed  the  commencement 
of  a  new  winning  in  the  meaning  of  this  clause. 

(2)  An  Act  to  amend  chapter  8,  Revised  Statutes,  "  Of  the  Regulation 
of  Mines,"  as  amended  by  section  1  of  chapter  4  of  the  Acts  of  1892. 
Chapter  14,  Acts  of  1895. 

1.  The  Commissioner  may,  upon  the  recommendation  of  the  Inspec- 
tor of  Mines,  within  six  months  after  the  passing  of  this  Act,  grant  a 
certificate  as  mnnager  to  any  person  not  at  present  holding  such  certifi- 
cate under  the  provisions  of  the  Act  hereby  amenden,  wlio  may  at  any 
time  prior  to  the  30th  day  of  April,  A.  D.  1892,  have  acted  in  the  capacity 
<»f  m.'innger  of  a  coal  mine  in  this  Province  for  the  space  of  two  years,  or 
have  had  such  practical  experience  in  the  working  and  direction  of  coal 
mines  as  may  be  considered  equivalent  to  such  employment  as  manager. 

2.  All  Acts  or  parts  of  Acts  that  are  inconsistent  with  this  Act  are 
hereby  repealed. 

The  owner,  agent  or  manager  of  every  mine  to  which  this  sec- 
tion applie.-j,  who  transgresses  or  fails  to  comply  with  any  provision 
of  this  section,  shall  each  be  liable  to  a  penalty,  not  exceeding  one 
tliousand  dollars,  and  if  the  offence  complained  of  is  continued  or 
re|)eated  after  a  written  notice  has  been  given  by  the  Inspector  to 
siuh  owner,  agent  or  manager  of  any  such  offence  having  been  com- 
mitted, the  Su|)reme  Court  or  a  Judge  thereof,  whether  any  other 
proeeedings  have  or  have  not  been  taken,  may  upon  application  by 
the  .\ttorney-CJeneral,  ]>rohibit  by  injunction  the  working  of  such 
mine, 

5«.  All  coal,  iron  ore,  or  other  mineral  extracted  from  mines 
leased  by  the  Crown,  on  which  royalty  is  payable,  shall  be  weighed 
at  the  mine.  The  overrun  allowed  for  rough  weighing  shall  not 
exceed  the  true  weight  by  one  and  a  half  per  cent. 

A  co!ni>etent  person  shall  be  appointed  weigher  by  the  owner 
or  agent,  who  shall  enter  in  a  book  specially  kept  for  the  purpose 
the  weight  of  everv*  weighing,  and  shall  make  a  true  report  to  the 
office  at  the  mine  of  the  weighings  so  made  by  him;  provided  always 
tlint  it  shall  not  be  necessary'  to  weigh  every  car  load  or  tub  of  coals; 
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but  the  Inspector  may  agree  with  the  manager,  owner  or  agent  of 
any  mine  as  to  the  weight  by  the  gauge  or  average  weight  of  such 
car  loads  or  tubs;  provided,  however,  that  in  no  case  shall  a  less 
quantity  than  every  tenth  car  load  or  tuh  be  so  weighed  as  aforesaid. 
Every  person  who  fails  to  comply  with  the  provisions  of  this  section 
sliall  be  guilty  of  an  offence  against  this  chapter. 

ST.  All  notices  under  this  chapter,  shall  be  in  writing  or  "print, 
or  partly  in  writing  or  partly  in  print;  and  all  notices  and  documents 
required  by  this  chapter  to  be  served  or  sent  by  or  to  the  Commis- 
sioner or  Inspector,  may  be  either  delivered  personally  or  served 
or  sent  by  post  by  a  prepaid  registered  letter;  and  if  served  or  sent 
by  post,  shall  be  deemed  to  have  been  served  and  received  respectively 
at  the  time  when  the  letter  containing  the  same  would  be  delivered 
in  the  ordinary  course  of  post;  and  in  proving  such  service  or  send- 
ing it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notice 
was  properly  addressed  and  put  into  the  post. 

58.  Tlie  special  rules  which  are  in  force  in  any  mine  under  the 
Fanction  of  an  Inspector  appointed  under  the  Act  entitled,  "  An  Act 
to  consolidate  the  Statutes  relating  to  Mines  and  Minerals,"  shall 
continue  to  be  the  special  rules  in  such  mine  until  special  rules  are 
established  for  such  mine  under  this  chapter,  and  while  they  so  con- 
tinue, shall  be  of  the  same  force  as  if  they  were  established  under 
this  chapter  (1). 

(1)  Sections    1,    2.   5,    6,  7,    8,  9,    10,    11,    13,    14,    15,  16,     17,  22, 
23,  24,  25,  26  and  27  of  chapter  9  of  Acts  of  1891,  apply  only  to  coal  mines. 
See  section  29,  chapter  9,  Acts  of  1891. 

For  Forms  referred  to  in  this  Act  see  Appendix  II. 
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I.  An  Act  relating  to  Gold  and  other  minerals  excepting  Coal,  cited  as 
the  "Mineral  Act." 

II.  An  Act  relating  to  Placer  Mines,  cited  as  the    "  Placer  Mini njr Act.'* 

III.  An  Act  for  securing  the  safety  and  good  health  of  workmen,  engaged 

in   or  about   the  Metalliferous   Mines   in   the   Province  of   British 

Columbia,  cited  as  the  ''Inspection  Of  Metalliferous  Mines  Act." 

IV.  An  Act  to  encourage  Coal  Mining,  cited  as  the  "  Coal  Mines  Act." 

V.  An   Act    to   make  regulations  with  respect  to  Coal  Mines,  cited  as 
the  '^  Coal  Mines  Ee^ulation  Act." 


KKVISKI)   STATUTES   OF  BKITISII   COLUMBIA   (1897). 

An   Act    relating  to   (Jold  and  otlier  minerals  excepting  Coal   (as 
amended  l)y  "  The  Mineral  Act  Amendment  Act,  1898  "). 

T  I  UB  M.\.I  I'STY,  ])y  and  witli  tlie  advice  and  consent  of  tlie  Ijcgis- 
lativo  .Xssemldy  of  tlio  Province  of  British  Columbia,  enacts  as 
follow.'!: — 

Short  Title. 

1.  This  .\(t  may  ho  cited  as  the  "Mineral  Act,"  1896,  c.  34, 
F.  1. 

Interpretation. 

2.  In  the  construction  of  this  Act  the  following  expressions  shall 
h.ave  the  folh)wing  meanings  respectively,  unless  inconsistent  with 
tlie  context: — 
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''  Mine  "  ^  shall  mean  any  land  in  which  any  vein  or  lode,  or 
rock  in  place,  shall  be  mined  for  gold  or  other  minerals, 
precious  or  base,  except  coal: 

^  Derived  from  Revised  Laws,  1871,  No.  90,  s.  2  ;  but  identical  with 
1884,  47  Vict.  c.  10,  s.  1. 

"  Mineral "  2  shall  mean  all  valuable  deposits  of  gold,  silver, 
platinum,  iridium,  or  any  of  the  platinum  group  of  metals, 
mercury,  lead,  copper,  iron,  tin,  zinc,  nickel,  aluminum,  an- 
timony, arsenic,  barium,  bismuth,  boron,  bromine,  cadmium, 
chromium,  cobalt,  iodine,  magnesium,  manganese,  molyb- 
denum, phosphorous,  plumbago,  potassium,  sodium,  stron- 
tium, sulphur  (or  any  combination  of  the  aforementioned 
elements  with  themselves  or  with  any  other  elements), 
asbestos,  emery,  mica,  and  mineral  pigments: 

2  Derived  from  1884,  47  Vict.  c.  10,  s.  61;  but  in  an  abbreviated  form, 
it  is  identical  with  1894,  57  Vict.  c.  32,  s.  2,  s.-s.  (2),  part 

Limestone,  marble,  clay,  or  any  building  stone  ^  shall  not  be  con- 
sidered as  minerals  within  the  meaning  of  this  Act  : 
^Derived  from  1894,  57  Vict.  c.  32,  s.  2,  s.-s.  (2),  part.    The  words 
"  when  mined  for  building  purposes  "  were  struck  out  by  the  "  Mineral 
Act  Amendment  Act,  1898,"  s.  2. 

"  Kock  in  place,"*^  shall  be  deemed  to  mean  and  include  mineral, 
not  necessarily  in  a  vein  or  lode,  that  is,  when  discovered 
in  the  same  place  or  position  in  which  it  was  originally 
formed  or  deposited,  as  distinguished  from  loose  fragmen- 
tary or  broken  rock  or  float  which,  by  decomposition  or 
erosion  of  the  rocks,  is  found  in  wash,  loose  earth,  gravel 
or  sand: 
* "  Rock  in  place  "  reads  as  follows  in  1894,  57  V.  c.  32,  s.  2,  s.-s. 
(2) :    "  '  Rock  in  place "   shall  mean  all  rock  in  place  bearing  valuable 
deposits  of  mineral  within  the  meaning  of  this  Act,"  and  appears  in  its 
present  form  for  the  first  time  in  1897. 

"  Rock  in  place  "  is  the  in  situ  of  the  geologist.  A  vein  or  lode  is 
necessarily  "  in  place."  The  condition  of  being  "  in  place  "  is  one  of  its 
essential  attributes.  Mineral  substances  in  veins,  or  lodes,  are  not  always 
found  in  quartz.  Sometimes  the  vein  material  is  composed  of  the  same 
character  of  rock  as  the  inclosing  walls.  The  nature  of  the  occurrence 
of  mineral  being  in  the  form  of  impregnations,  penetrating  the  country 
rock,  or  the  mineral  may  be  but  a  replacement  of  the  original  rocks. 

Petroleum  is  said  to  be  "  in  place  "  when  it  occupies  the  undisturbed 
position  in  the  earth  between  the  inclosing  rocks,  where  it  was  placed 
by  natural  processes;  and  so  with  subterranean  salt  water:  Williamson 
V.  Jones,   39  W.  Va.  231,  257. 

"  The  words  '  rock  in  place '  are  satisfied  by  rock  in  situ,  bearing 
valuable  deposits  of  mineral,  although  not  lying  between  defined  walls, 
or  in  a  vein  or  ledge:"  N.  &  F.  S.  Ry.  Co.  v.  Jerry,  (1897)  5  B.  C.  R.  396. 
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"  Valuable  tleiK)sits  of  mineral."  '  sliall  he  deemed  to  mean  and 
iiK-hide  mineral  '*  in  i)laee  **  in  a))i)reeiable  quantity,  having 
a  jdvsent  or  i)rosj)e(tive  value  sullieient  to  justify  explora- 
tion: 

■  **  Valuable  deposits  of   mineral,"   original. 

*•  Vein/'  or  "  lode.""  Whenever  either  of  these  terms  is  used  in 

this  Aet,  "  roek  in  place  "  shall  be  deemed  to  be  included: 
•  Derived  from  and  identical  with  1894.  57  Vict.  c.  32,  s.  2,  s.-s.  (2), 
part. 

"  Mineral  claim,"  '  shall  mean  the  personal  right  of  property  or 

interest  in  any  mine: 
'-  Derived  from  and   identical  with  1871,  Revised  Laws,  No.  90,  s.  2, 
omitting  the  word  "  mineral." 

'•'Mining  ])r()perty,"  "*  shall  include  every  mineral  claim,  ditch, 
mill-site,  or  water  right  used  for  mining  purposes,  and  all 
other  things  belonging  to  a  mine  or  used  in  the  working 
thereof: 

"Derived  from  and  substantially  identical  with  1871,  Revised  Laws, 
No.  90.  s.  2. 

*'  Ix'gal  post,"  "  shall  mean  a  stake  standing  not  less  than  four 
feet  above  the  ground,  and  sfjuared  or  faced  on  four  sides  for 
at  least  one  foot  from  the  top,  and  each  side  so  squared  or 
faced  shall  measure  at  least  four  inches  on  its  face  so  far  as 
S(iuared  or  faced,  and  any  stump  or  tree  cut  ofT  and  squared 
or  faced  to  the  above  height  and  size:  Provided  when  the 
survey  is  made  the  centre  of  the  tree  or  stump  where  it  en- 
ters the  ground  shall  be  taken  as  the  point  to  or  from  which 
nieasurement  shall  be  made: 

Mdentiral  with— omitting  proviso— 1894,  57  V.  c.  32,  s.  2.     The  pro- 
viso is  original. 

•'  T.o(ati»»n  line."  '"  shall  be  the  straight  line  between  posts  num- 
bers one  and  two: 
•"Original. 

"  ^lill-site,"  '  shall  mean  a  plot  of  ground  located,  as  defined  by 
this  Art,  ff)r  the  jiurjiose  of  erecting  thereon  any  machinery 
or  other  works  for  transporting,  crushing,  reducing,  or 
sampling  ores,  or  for  the  transmission  of  power  for  working 
mines: 

'  Derived  from  and  identical  with  1894,  57  Vict.  c.  32.  8.  2,  part. 
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"  Free  miner,"  2  ghall  mean  a  person  or  joint  stock  company,  or 
foreign  company,  named  in  and  lawfully  possessed  of  a  valid 
existing  free  miner's  certificate,  and  no  other: 

*  Derived  from  1871,  Revised  Laws,  No.  90,  s.  2,  part.  Consolidated 
in  1888,  Rev.  Stat.  c.  82,  s.  2,  part  ;  omitting  in  each  of  tliese  "  or  joint 
stock  company,  or  foreign  company,  named  in";  but  is  identical  with 
1894,  57  V.  c.  32,  s.  2,  part. 

"  Record,''  "  register,"  and  "  registration,"  ^  shall  have  the  same 
meaning,  and  shall  mean  an  entry  in  some  official  book  kept 
for  that  purpose: 

^  Derived  from  1871,  Rev.  Laws,  No.  90,  s.  2,  part,  and  almost 
identical. 

"  Full  interest,"  *  shall  mean  any  mineral  claim  of  the  full  size, 
or  one  of  several  shares  into  which  a  mineral  claim  shall  be 
equally  divided: 

*  Almost  identical  with  1882,  45  Vict.  c.  8,  s.  1,  part.  [See  definition 
of  word  "  interest,"  1872,  35  V.  c.  14,  s.  1,  part.] 

"  Cause,"  °  shall  include  any  suit  or  action: 
'^  Derived  from  1882,  45  Vict.  c.  8,  s.  1,  part. 

"Judgment,"^  shall  include  "order"  or  "decree": 
"Derived  from  1882,  45  V.  c.  8,  s.  1. 

"  Real  estate,"  ^  shall  mean  any  mineral  land  in  fee  simple  under 
this  or  any  Act  relating  to  gold  mines,  or  to  minerals  other 
than  coal: 

^ "  Real  estate,"  derived  from  and  identical  with  1882,  45  V.  c.  8, 
a.  1,  part. 

"  Joint  stock  company,"  ^  shall  mean  any  company  for  mining 
purposes: 

*  Derived  from  1882,  45  V.  c.  8,    The  sub-sections  are  original. 

(a)  Incorporated  under  the  "  Companies'    Act,  1897," 
or  any  Act  repealed  thereby;  or 

(6)  Registered  as  a  foreign  company  under  any  Act 
repealed  by  the  "  Companies'  Act,  1897  ";  or 

(c)  Licensed  or  registered  as  an  extra-Provincial  com- 

pany under  the  "  Companies'  Act,  1897  ";  or 

(d)  Incorporated  by  any  special  Act. 

1897,  c.  28,  s.  2. 
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Part  I. 
Free  Miners  and  their  Privileges. 

It.   **  Kveiy  jierson  over,  but  not  iincler,  eighteen  years  of  age, 

;'iitl  every  joint  sioek  c<»iiipany,  !?liall  be  entitled  to  all  the  rights  and 
privileges  of  a  free  miner,  and  shall  be  considered  a  free  miner,  upon 
tnking  out  a  free  miners  certificate.  A  minor  who  shall  become  a  free 
miner  shall,  as  regards  his  mining  property  and  liabilities  contracted 
in  tonnecii»>u  therewith,  be  treated  as  of  full  age.  A  free  miner's 
certificate  issued  to  a  joint  stock  company  shall  be  issued  in  its 
corporate  name.  A  free  miners  certificate  shall  not  be  transferable. 
KMX;,  c.  34,  s.  3. 

"  Derived  from  and  substantially  the  same  down  to  word  "  age  "  on 
Cth  line.  1871,  Rev.  Laws,  No.  90,  s.  18  ;  1891,  c.  25,  s.  3. 

Osbum  V.  Morgan,  (1888)  13  App.  Cas.  227.  In  an  action  in  the 
Supreme  Court  of  Queensland  by  the  holders  of  '*  miners'  rights,'*  issued 
to  them  under  the  Gold  Fields  Act,  1874,  and  regulations  made  there- 
under, to  set  aside  the  defendants'  mining  leases,  also  thereunder  granted, 
on  the  ground  (1)  that  they  had  been  granted,  contrary  to  section  11,  with- 
in two  years  from  the  proclamation  of  the  gold  field  within  which  the 
areas  were  contained ;  (2)  that  the  formalities  prescribed  by  the  regula- 
tion had  not  been  observed  by  the  defendants  when  applying  therefor. 

Hold,  that  neither  under  the  Act  nor  otherwise  had  the  plaintiff  any 
right  to  interfere  with  the  lessee's  possession.  Section  9  gave  them  no 
rlRhls  whatever  as  against  lands  let  by  the  Crown,  and  no  title  to  try  the 
validity  of  Crown  leases  relating  thereto. 

I^rd  Watson.  (234)  It  does  not  se<'m  to  admit  of  doubt  that  the 
Crown  would  have  a  good  title  to  challenge  the  validity  of  these  two 
lea.ses  upon  the  first  ground  advanced  by  the  appellants,  either  by  means 
of  a  writ  of  intrusion  or  by  an  information  In  Chancery.  (235)  The  right 
to  interfere  with  the  positicm  of  a  tenant  under  a  former  lease,  inde- 
pendently of  the  lessor  and  in  derogation  of  his  right,  is  not  one  of  the 
natural  incidents  of  a  mere  license,  which  carries  no  legal  or  equitable 
interest  in  the  Foil.  (236)  Lands  let  by  the  Crown  for  gold  mining  pur- 
poses, whether  before  or  after  the  proclamation  of  a  gold  field,  are  not 
Crown  lands  within  the  meaning  of  1874,  and,  against  these,  section  9 
givra  no  right  whatever  to  the  holder  of  a  miner's  license. 

•I.  '  .\  free  miner's  certificate  may  l)e  granted  to  a  free  miner 
for  one  or  more  years,  to  run  from  the  date  thereof,  or  from  the  ex- 
piration of  the  applicant's  then  existing  certificate,  and  to  a  joint 
stork  company  for  tlio  ])eriod  ending  on  the  30th  day  of  June  after 
tlie  i^8ue  of  tlie  certificate  next  ensuing,  upon  the  payment  therefor 
of  the  fees  set  out  in  the  Schedule  of  Fees  to  this  Act.     Only  one 
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person  or  one  joint  stock  company  shall  be  named  therein.     189(5, 
c.  34,  s.  4,  and  1897,  c.  2,  s.  161. 

^Almost  identical  with  1871,  Rev.  Laws,  No.  90,  s.  20,  except  that 
this  section  provides  for  issuance  of  certificate  for  one  or  three  years, 
at  the  rate  of  $5  for  one  year,  or  $15  for  three  ;  and  also  provides  fcr 
3  days'  grace  to  renew  certificate.  Continued  in  1884,  47  Vict.  c.  10,  s.  20, 
and  consolidated  in  1888,  51  V.  c.  82,  s.  35,  and  is  re-enacted  in  its  pre- 
sent form  first  in  1891,  c.  25,  s.  4. 

5.    ^  A  free  miner's  certificate  shall  be  in  the  following  form: — 

-  Derived  from  and  almost  identical  with  1871,  Rev.  Laws,  No.  9, 
s.  19.  Continued  in  1884,  47  V.  c.  10,  s.  16  ;  1891,  c.  25,  s.  5  ;  1S88,  Rev. 
Stat.,  51  Vict.  c.  82,  9.  32;  but  appears  for  first  tim~e  in  its  present  shape 
in  1896. 

Section  5  of  chapter  82,  Consol.  Acts,  1888,  repealed  by  section  21 
of  chapter  28.  1897;  section  135,  "Mineral  Act." 

British  Columbia. 


Free  Miner's  certificate. 

NOT    TRANSFERABLE. 

Date,  No. 

Valid  for  year    only. 

This  is  to  certify  that  of                      has  paid  me 

this  day  the  sum  of  ,  and  is  entitled  to  all  the  rights  and 

privileges  of  a  free  miner  for  year    from  the                 day 
of                     ,  18     . 

(Signature  of  Gold  Commissioner  or  Mining  Recorder, 
as  the  case  may  be.) 

1896,  c.  34,  s.  5. 

6.  3  If  any  person  or  Joint  stock  company  shall  apply  for  a  free 
miner's  certificate  at  the  Mining  Eecorder's  office  during  his  absence, 
and  shall  leave  the  fee  required  by  this  Act  Avith  the  officer  or  other 
person  in  charge  of  the  said  office,  he  or  it  shall  be  entitled  to  have 
such  certificate  from  the  date  of  such  application;  and  any  free  miner 
sliall  at  any  time  be  entitled  to  obtain  a  free  miner's  certificate,  com- 
mencing to  run  at  the  expiration  of  his  then  existing  free  miner's 
certificate,  provided  that  when  he  applies  for  such  certificate  he  shall 
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^ — '  "  .         -,.  of  hi^  abt^ence  shall  leave 

,roa«cc  .0  .he  Mining  ««---•;;;;•;;:  .lll^;',;  ol  the  Mining  Keeorder's 
, Hh  .ho  ...Vucr  or  other   'C^on  . .         .        ^   ^ 

'   ^••s'e^uon  6  o,  chapter  82,  .89T.  derived  trom  189.,  c.  25.  s.  6. 

■      -    ,.ortific«te  be  aecidentally  destroyed  or 

7.    .  It  any  free  ni.ners  corttoc  ^^^^  ^^^  ^^^  ,^  t,,„ 

,„,Jthe  owner  thereof  "->' -^H;";"! At,  signed  by  the  Mining 

^..hedu.e  to  .his  Act,  ^'^^  "    ^^^  Jut  o£  whose  offiee  the  ong.nal 

Kocorder,  or  otl>cr  ,erson  byJ>om  o^  ^       ^^^^  "substituted  cert - 

„as  issued.     Kvery  such  «"! >  J"'^;f.„,arity  be  shown  in  respee 
r,,te;-  and  uuless  some  -«^-^  J   ,,  /„i„ers  eertifieate  shaU 
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,„.  nunerals  (other  than  -»^   '^J  f  ;!  ,„„  ,„ines  or  works  as  a 

nrd  every  l-ersou  or  jomt  stoek  coinpa  y  ^^  ^^,„„„l^  „ 

n ier  in'any  mineral  ctai,n   -'-   ^    ;,;;f„g  taken  out  and  ob- 

nnv  tlun.e,  drain,  or  ditch,  ^^ '*'>""*";     ,;^,^„{  in  a  summary 

■::%:uh  o'crtineate,  ^>>«;;,;\:r::S.rH.enty.five  dolla. 

,,,v.  forfeit  and  W  a  Pf"''''^  X,  nothing  herein  eontamcd  shall 

,  ;,;„.s  e..ts..    I'rovided.  always  -th  ^^^^^  ^^^  , 

'-"^"^  "''^.^lll  :r  :  'Sa  Je  mine,  has  rendered  h.m- 

;.  „,iner-.  .■.r.ili.a.e  the  "-ner  tl-  -^ h  ^^^^  ^^^  _^^, 

L  rights  and  in.erc.s  m  or   o  an    m.ner  ^^^^^^  ^.^^^^_  ^,„, 

■,:.'..,  therein,  and  in  or  to^n       m    o^  ^^>^^^  ^^  ^,„.,„„,  „y  ..U 

,U„h.  drain,  tunnel.  "^^I'-^'^'^^^eertifuate,  unless  "'c'*  7";; 
„„„.,  ..f  sneh  cM-ired  *7,""Tthe  expiration  of  such  cert.ficac, 

sl.nll.  on  or  before  the  day  »""";  "j;'"^p„liaea,  nevertheless,  should 
ol.iaai  anew  free  miners  certificate. 
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any  co-owner  fail  to  keep  up  his  free  miner's  certificate,  such  failure 
si) all  not  cause  a  forfeiture  or  act  as  an  abandonment  of  the  claim, 
but  the  interest  of  the  co-owner  w^ho  shall  fail  to  keep  up  his  free 
miner's  certificate  shall,  ipso  facto,  be  and  become  vested  in  his  co- 
owners  pro  rata,  according  to  their  former  interests  :  Provided, 
nevertheless,  that  a  shareholder  in  a  joint  stock  company  need  not  be 
a  free  miner,  and,  though  not  a  free  miner,  shall  be  entitled  to  buy, 
sell,  hold,  or  dispose  of  any  shares  therein:  And  provided,  also,  that 
this  section  shall  not  apply  to  mineral  claims  for  which  a  Crown 
grant  has  been  issued:  Provided,  always,  that  if  any  person  or  com- 
pany shall  acquire,  by  purchase  or  otherwise,  any  mine  or  mineral 
claim,  or  interest  therein,  and  it  shall  appear  that  some  person  or 
company  through  whom  he  or  it  claims  title  has  neglected  to  take 
out  or  keep  up  a  free  miner's  certificate,  according  to  the  provisions 
of  this  Act,  such  person  or  company  so  acquiring  such  mine  or  mine- 
ral claim,  or  interest  therein,  may,  within  one  month  from  the  time 
when  he  or  it  shall  first  acquire  knowledge  thereof,  or  if  knowledge 
already  acquired  within  one  month  after  this  Act  becomes  law  pay 
to  the  Recorder  of  the  Mining  Division  in  which  the  claim  affected 
is  situate  the  fee  or  fees  which  ought  to  have  been  paid  by  such  per- 
son or  company  in  default  as  aforesaid,  and  thereupon  the  title  of 
such  person  or  company  so  acquiring  the  said  mine  or  mineral  claim, 
or  interest  therein,  shall  be  deemed  to  be  and  always  to  have  been 
as  good  and  effectual  as  if  no  such  default  had  occurred,  but  this  last 
proviso  shall  not  affect  litigation  pending  at  the  passage  of  this  Act. 
1896,  c.  34,  s.  9. 

'The  portion  of  this  section  rehiting  to  uncertificated  persons  net 
entitled  to  interest  in  mining  property  is  derived  from  1884,  47  V.  c.  10, 
s.  24  ;  1888,  Consol.  Acts,  c.  82,  s.  39  ;  and  that  portion  relating  to  pro- 
viding a  shareholder  need  not  have  such  license  is  derived  from  1884, 
47  V.  c.  10,  s.  114  ;  1888,  Consol.  Acts,  c.  82,  s.  130  ;  1891,  c.  25,  s.  9  ;  re- 
pealed and  re-enacted  in  1895,  c.  39,  s.  2. 

10.  ''  Every  owner  of  a  mine  or  mineral  claim,  and  every  con- 
tractor for  the  performance  of  any  work  upon  a  mine  or  mineral 
claim,  shall  pay  the  annual  fee  for  a  free  miner's  license  for  any  person 
in  their  employment  and  liable  for  the  fee,  and  may  deduct  the 
amount  so  paid  on  account  of  such  person  from  the  amount  of  salary 
or  wages  due  or  to  become  due  to  him  from  such  employer  upon 
production  and  delivery  of  the  receipt  for  such  tax  to  such  person. 
Every  such  owner  or  contractor  shall  furnish  to  the  Mining  Re- 
corder or  Collector,  when  requested  by  him  so  to  do,  from  time  to 
time,  a  list  of  all  persons  in  his  employ,  or  indirectly  employed  by 
him,  liable  to  pay  the  said  license  fee;  but  no  such  statement  shall 
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bind  the  Kocorder  or  Collector  or  excuse  him  from  making  due  en- 
quiry to  ascertain  its  correctness.     18*JG,  c.  34,  s.  10. 
'  Derived  from  1895,  c.  39.  s.  9. 

11.  '^  If  any  person  fails  to  pay  the  said  license  fee  for  his  em- 
ployci'S,  or  to  deliver  to  the  Kecorder  or  Collector  the  list  mentioned 
in  the  preceding  section  when  required  to  do  so,  or  knowingly  states 
anything  falsely  in  such  list,  such  i)erson  shall  be  liable  to  a  penalty 
not  exceeding  one  hundred  dollars,  to  be  recovered,  together  with 
t!ie  amount  of  the  unpaid  license  fees,  upon  summary  conviction  be- 
fore one  Justice  of  the  Peace.     189G,  c.  34,  s.  11. 

"  Derived   from  1895,  c.   39,  s.  10. 

12.  "  I'^'ery  free  nuner  shall,  during  the  continuance  of  his  cer- 
tificate, but  not  longer,  have  the  right  to  enter,  locate,  prospect,  and 
mine  up.on  any  wast(5  lands  of  the  Crown  for  all  minerals  other  than 
coal,  and  ui)on  all  lands  the  right  whereon  to  so  enter  upon,  pro- 
spect and  mine  all  minerals  other  than  coal  shall  have  been,  or  here- 
after shall  be,  reserved  to  the  Crown  and  its  licensees,  and  also  to 
enter,  locate,  [)rospect,  and  mine  for  gold  and  silver  upon  any  lands 
the  right  whereon  to  so  enter  and  mine  such  gold  and  silver  shall  have 
I  een,  or  shall  be,  reserved  to  the  Crown  and  its  licensees.  Excepting 
out  of  ail  tiie  above  description  of  lands  any  land  occu})icd  by  any 
building,  and  any  land  falling  within  the  curtilage  of  any  dwelling 
I'ouse,  and  any  orchard,  and  any  land  for  the  time  being  actually 
under  cultivation,  and  any  land  lawfully  occupied  for  mining  j)ur- 
|)0ses  other  than  placer  mining,  and  also  Indian  reservations  and 
military  or  naval  reservations:  Provided  that  where  any  hydraulic 
mining  works,  established  in  accordance  with  the  "Placer  Mining 
.\ct,"  have  been  in  operation,  the  land  which  may  have  been 
I  iieovend  by  the  operation  of  such  works  shall  not  be  located  or 
mined  upnn  by  any  free  miner  other  than  the  person  or  persons 
carrying  on  such  hydraulic  works  for  a  space  of  six  months  next  after 
the  same  shall  have  been  so  uncovered:  Provided  that  in  the  event 
f'f  such  entry  being  made  upon  lands  already  lawfully  occupied  for 
other  than  mining  ])ur])oses,  and  not  being  a  ]>ortion  of  lands  granted 
to  and  held  by  or  for  a  railway  company  under  any  railway  subsidy 
Act  heretofore  or  to  be  hereafter  passed,  such  free  miner  shall  give 
adequate  security  to  the  satisfaction  of  the  CJold  Commissioner  or 
Alining  Recorder  for  any  loss  or  damages  wlijch  may  be  caused  by 
such  entry  if  requested  by  the  owner  or  owners  of  such  land,  and 
5-hoiild  he  refuse  to  give  such  security  when  so  requested  his  right  io 
such  claim  or  mine  shall  cease  and  determine:    Provided  that  after 
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such  entry  he  shall  make  full  compensation"^  to  the  occupant  or  owner 
of  such  lands  for  any  loss  or  damages  which  may  be  caused  by  reason 
cf  such  entry;  such  compensation,  in  case  of  dispute,  to  be  deter- 
mined by  the  Court  having  jurisdiction  in  mining  disputes,  with  or 
without  a  jury.     1897,  c.  28,  s.  3. 

°  As  to  "  where  free  miner  may  mine,  prospect,"  etc.,  derived  from 
1871,  Rev.  Laws,  No.  90,  s.  22,  and  1884,  47  V.  c.  10,  s.  22  ;  and  that  part 
relating  to  occupied  lands,  and  providing  compensation  therefor,  is  de- 
rived from  1871,  Rev.  Laws,  No.  90,  s.  23;  1884,  47  Vict.  c.  10,  s.  23, 
"  Hydraulic  works,"  original.  The  above  section  is  re-enaroted  and 
amended  in  1891,  c.  25,  s.  10  ;  amended  in  1892,  c.  32,  s.  3  ;  also  in  s.  3 
of  60  V.  c.  28  ;  1897,  re-enacted  vcrlnitim. 

In  Atkins  v.  Coy,  (1897)  5  B.  C.  R.  6,  Drake,  J.,  at  p.  18,  referring  to 
section  10  of  The  Mineral  Act,  1891,  of  which  the  section  is  largely  a  repro- 
duction, said:  "This  being  the  authority  for  a  miner  to  enter,  locate  and 
prospect,  no  one  else,  after  a  proper  location  has  been  made,  can  enter 
on  the  same  ground  until  the  period  has  elapsed  for  recording.  The  first 
lawful  location  has  a  temporary  title,  liahle  to  be  displaced  by  a  failure 
to  record,  or  by  non-compliance  with  other  provisions  of  the  Act,  such  as 
non-possession  of  a  miner's  license,  or  for  not  placing  the  posts  as  re- 
quired by  the  Act,"  etc. 

The  requirement  of  a  bond  by  section  10  of  the  Mineral  Act,  1891,  is 
a  directory  provision  for  the  protection  of  the  land  owner  and  not  a  pre- 
requisite to  the  acquisition  by  the  miner  of  the  mineral  rights  from  the 
Crown.  The  exception  of  "  lands  held  as  mineral  claims  "  means  de  facto 
claims,  and  the  word  "  lawfully  "  can  not  be  imported ;  a  claimant  to  the 
land,  as  land,  has  no  status  to  question  the  due  performance  by  the 
free  miner  of  the  conditions  requvred  by  the  Crown  as  a  prerequisite  to 
his  right  to  a  valid  mineral  claim  thereon;  the  discovery  of  a  mineral 
vein  or  lode  is  not  essential  to  a  valid  mineral  claim,  "  rock  in  place  "  is 
sufficient;  the  words  "  rock  in  place  "  are  satisfied  by  rock  in  situ,  bearing 
valuable  deposits  of  mineral,  although  not  lying  between  defined  walls, 
or  in  a  vein  or  ledge;  a  certificate  of  improvements  under  this  section  is 
a  bar  to  adverse  claimants  in  any  right  and  on  all  grounds  except  fraud; 
holders  of  mineral  claims  are  not  entitled  to  deal  with  any  portion  cf 
the  surface,  except  in  accordance  with  the  mining  laws,  and  are  not 
entitled  to  sell  or  dispose  of  the  same:  N.  &  F.  S.  Ry.  Co.  v.  Jerry,  (1897)  5 
B.   C.   R.   396. 

"'  Referring  to  what  are  called  the  way-leave  cases  (Jegon  v.  Vivian, 
(1871)  L.  R.  6  Ch.  742,  and  Phillips  v.  Homfray,  (1871)  L.  R.  6  Ch.  770), 
Lindley,  L.J.,  in  Whitwham  v.  Westminster  Brymbo  Coal  Co.,  (1896)  2  Ch. 
538,  said  at  p.  541:  "  Those  cases  are  based  upon  the  principle  that,  if 
one  person  has,  without  leave  of  another,  been  using  that  other's  lajid 
for  his  own  purposes,  he  ought  to  pay  for  such  user." 

13.  ^*^  Any  free  miner  shall  be  at  liberty,  at  any  period  of  the 
year,  while  actually  prospecting  or  engaged  in  mining,  to  kill  game 
for  his  own  use.     1896,  c.  34,  s.  13. 
"Derived  from  1891,  c.  25,  s.  12. 
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14.  '  A  irvv  iniiuT  sliall  liavi"  all  the  ri'.'hts  ami  privileges  granted 
to  free  niiiUTs  liy  the  "  IMaier  Mining  Act."     lb.  s.  14. 

'  Derived  from  1891,  c.  25,  8.  13. 

MINKKAI.    CLAIMS    AND    MIXES. 

Liirilini/,  lii'ciirdinij,  WorkiiKj  and  Crown   Grants. 

15.  -Any  free  miner  desiring  to  locate  a  mineral  claim,  shall, 
subject  to  the  ]»rovisions  of  this  Act  with  resi)ect  to  land  which  may 
he  used  l''>r  mining,  enter  uixm  the  same  and  locate  a  ])lot  of  ground 
mensiiring,  where  i)ossil)le  hut  not  excetuling,  fifteen  hundred  feet  in 
h  ii.uth  l)y  tifteen  hundred  feet  in  hreadlli,  in  as  nearly  as  i)ossiblc  a 
icttanguiar  form,  that  is  to  say:  All  angles  shall  l)e  right  angles, 
excej  t  in  eases  where  a  boundary  line  of  a  previously  surveyed  claim 
is  adopted  as  common  to  both  claims,  but  the  lines  need  not  neces- 
fcafily  he  meridional,  in  defining  the  size  of  a  mineral  claim,  it  shall 
iii>  mea.>uri(l  Imrizontally,  irresj)ective  of  inequalities  of  the  surface 
of  I  he  ground.         Jh.  s.   IT). 

('/)  .\ny  free  miner  desiring  to  locate  a  fractional  mineral  claim 
shall,  subject  to  the  provisions  of  this  Act  with  respect  to  land  that 
n;ay  be  used  for  mining,  enter  uj)on  the  same  and  locate  any  plot  of 
grfumd  lying  between  and  bounded  on  opposite  sides  by  j)reviously 
located  mineral  claims,  aiul  known  by  the  locator  to  measure  less  than 
fifteen  hundred  feet  in  length  by  fifteen  hundred  feet  in  breadth,  as  a 
fractional  mineral  claim:  such  fractional  mineral  claim  need  not  be 
in  rectangular  form,  and  none  of  the  angles  need  necessarily  be  right 
angles  nor  the  lines  be  meridional,  and  the  lines  of  the  j)reviously 
lorat«*<l  mineral  claims  (whether  surveyed  or  not)  between  which  the 
fractional  mineral  claim  is  located  may  be  adopted  as  the  boundary  of 
th.'  fnwtionnl  miui'ral  claim.  Ad<led  by  "The  Mineral  Act  Amend- 
iiicnt  .\(t,  ISMS,"  s.  :\. 

In  fhfining  the  size  of  a  fractional  mineral  claim  it  shall  be 
niia-nu'd  hori/ontally,  irresj)ective  of  ine<jualities  of  the  surface  of 
the  ground.     (//».) 

norlvpd  from  1SS4,  c.  10.  88.  59.  62  ;  except  that  claim  Is  1,500  f*.  x 
fioo  ft.:  nmendrrl  issr.,  c.  14.  8.  6;  consolidated  In  1888.  o.  82.  ss.  74,  75  (see 
ns  fo  varifttlons):  1S91.  r.  2Ti.  s.  14;  amended  in  1892.  c.  32.  s.  5;  amended  in 
1<^93.  r.  29.  8.  3.  which  Is  Irlrntloal. 

So..  RlrharrlRV.  Price.  (1897)  5  B.  C.  R.  362,  where  it  was  held  by  Har- 
rison. Co..!..  nnd.'r  sections  1.'',  &  16  (d)  of  the  Mineral  Act.  1896,  that  a 
locator  of  min«'ral  in  place  is  within  the  sub-section,  though  he  may  not 
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have  been  the  first  discoverer,  and  that  the  bona  fide  attempt  to  comply 
with  the  provisions  of  tiie  Act  does  not  merely  mean  an  attempt  to  locate 
a  claim  of  size  and  form  as  provided  in  section  15,  but  means  an  attempt 
to  comply  with  the  formalities  provided  by  section  16,  as  to  staking,  and 
that  a  locator  who  had  staked  his  location  by  four  corner  posts,  without 
any  legal  first  and  second  posts,  etc.,  had  not  made  such  an  attempt. 

(Section  16  was  repealed  by  the  "  Mineral  Act  Amendment  Act,  1898," 
sec.  4,  and  the  following  substituted): 

IG.  ^  A  mineral  claim  shall  be  marked  by  two  legal  posts,  placed 
as  near  as  possible  on  the  line  of  the  ledge  or  vein,  and  the  posts  shall 
be  numbered  1  and  2,  and  the  distance  between  posts  1  and  2  shall 
not  exceed  fifteen  hundred  feet,  the  line  between  posts  Nos.  1  and  2 
to  be  know^n  as  the  location  line,  and  upon  posts  Nos.  1  and  2  shall 
be  wTitten  the  name  given  to  the  mineral  claim,  the  name  of  the 
locator,  and  the  date  of  the  location.  Upon  No.  1  post  there  shall 
be  written,  in  addition  to  the  foregoing,  "  Initial  Post,"  the  approxi- 
mate compass  bearing  of  No.  2  post,  and  a  statement  of  the  number 
of  feet  lying  to  right  and  to  the  left  of  the  line  from  No.  1  to  No. 
2  post,  thus:— "Initial  post.    Direction  of  post  No.  2,  feet  of 

tliis  claim  lie  on  the  right,  and  feet  on  the  left  of  the  line 

from  No.  1  to  No.  2  post.'' 

'  Section  16  (1896),  59  Vict.  c.  34;  s.  4  (1897),  60  Vict.  c.  28,  amended,  is 
identical. 

This  section  is  derived  in  part  from  1891,  c.  25,  s.  15  ;  amended  by 
1892,  c.  32,  s.  5  ;  amended  by  1893,  c.  29,  s.  3,  and  in  part  original.  Refer- 
ence is  made  to  manner  of  marking  off  claims  prior  to  this  Act.  1871, 
Rev.  Laws,  No.  90,  s.  56  ;  1884,  47  Vict.  c.  10,  s.  63.  Consolidated  in  1888, 
c.  82,  s.  73,  and  in  1897  by  R.  S.  B.  C.  as  sec.  16. 

See  Richards  v.  Price,  (1897)  5  B.  C.  R.  362,  supra;  and  note  to  s.-s. 
(cl)  infra. 

All  the  particulars  required  to  be  put  on  No.  1  and  No.  2  posts 
shall  be  furnished  by  the  locator  to  the  Mining  Recorder,  in  writing, 
at  the  time  the  claim  is  recorded,  and  shall  form  a  part  of  the  record 
of  such  claim. 

When  a  claim  has  been  located,  the  holder  shall  immediately 
mark  the  line  between  posts  Nos.  1  and  2  so  that  it  can  be  distinctly 
seen;  in  a  timbered  locality,  by  blazing  trees  and  cutting  underbrush, 
and  in  a  locality  where  there  is  neither  timber  nor  underbrush  he 
shall  set  legal  posts  or  erect  monuments  of  earth  or  rock  not  less 
than  two  feet  high  and  two  feet  in  diameter  at  base,  so  that  such 
line  can  be  distinctly  seen. 

The  locator  shall  also  place  a  legal  post  at  the  point  where  he 
has  found  rock  in  place,  on  which  shall  be  written  discovery  post: 
Provided  that  when  the  claim  is  surveyed  the  surveyor  shall  be 
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guidcil  by  the  recunls  of  the  claim,  the  sketch  plan  on  the  back  of 
the  declaration  made  V)y  tlie  owner  when  the  claim  was  recorded, 
iK>6ts  1  and  2,  and  tlie  notice  on  No.  1,  the  initial  post. 


Examples  of  Variols  Modes  of  i^aying  Out  Claims  Located 
AS  Full  Sized  Mineral  Claims 


2. 

No.  2  Po«t 

25a 

1250- 

1 

< 

sDiKovery 
Poet. 

1 

\^ 

ISM* 

Nat  Po^ 


It  shall  not  \)o  lawful  to  move  Xo.  1  post,  but  Xo.  2  post  may  be 
nioTcd  by  the  Provincial  Ijind  Surveyor  when  the  distance  between 
Xos.  1  and  2  j^osts  exceeds  1,500  feet  in  order  to  place  Xo.  2  jwst 
J, 500  feet  from  Xo.  1  post  on  the  line  of  location.  When  the  dis- 
tance between  posts  Xos.  1  and  2  is  less  than  1,500  feet,  the  Pro- 
vincial Land  Surveyor  has  no  authority  to  extend  the  claim  beyond 
Xo.  2. 

But  in  case  either  Xo.  1  or  Xo.  2  post  V)e  on  the  boundary  line 
of  a  previously  located  claim,  which  boundary  line  is  not  at  right 
angles  to  said  location  line,  the  Provincial  I^and  Surveyor  shall  in- 
clude the  fraction  so  created  within  the  claim  Inking  surveyed  :  Pro- 
vided always,  that  the  whole  claim  does  not  exceed  an  area  of  51.G5 
acres. 

The  "  location  line  "  of  a  mineral  claim,  located  as  a  full  sized 
mineral  claim  shall  govern  the  direction  of  one  side  of  the  claim, 
upon  which  the  survey  shall  be  extended  according  to  this  Act. 

(a)  The  holder  of  a  mineral  claim  shall  Ik*  entitled  to  all  mine- 
rals which  may  lie  within  his  claim,  but  he  shall  not  lie 
entitled  to  mine  outside  the  boundary  lines  of  his  claim 
continued  vertically  downwards: 
(6)  This  Act  shall  not  prejudice  the  rights  of  claim-owners  nor 
claim-holders  whose  claims  have  been  located  under  former 
Acts. 
Previous  to  the  Mineral  Act  (1891)  Amendment  Act.  1892.  55  Vict, 
c    32,  the  npex  rule,  substantially  culled  from  U.  S.  legislation,  was  In 
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force  in  British  Columbia,  but  iu  1892  sub-section  (a)  above  was  introduced 
confirming  the  rights  of  the  holder  of  a  mineral  claim  to  the  minerals 
within  the  boundary  lines  of  his  claim  continued  vertically  downwards, 
as  in  all  other  parts  of  Canada.  But  by  sub-section  6  the  rights  of 
claim-owners  who  located  their  claims  under  former  Acts  were  preserved. 

The  reason  for  the  change  was  the  same  as  that  for  a  similar 
change  in  the  German  mining  laws,  namely,  the  intermiaable  litigation 
inherent  in  the  system  of  extra  lateral  rights. 

The  vast  learning  of  the  law  of  the  apex  developed  in  the 
American  literature  on  the  subject  is,  therefore,  only  applicable  to 
mineral  claims  located  under  Acts  prior  to  that  of  1892,  which  became 
law  on  the  23rd  April,  1892.  Reference  may  be  made  to  the  discussions 
on  the  subject  by  Dr.  Rossiter  W.  Raymond,  the  author  of  the  Law  of  the 
Apex,  and  in  the  most  recent  American  works,  Lindley  on  Mines  (1897), 
and  the  law  of  Mines  and  Mining  in  the  United  States  (1897)  by  Barringer 
and  Adams.  It  is  sufficient  to  point  out  that  among  the  innumerable 
American  cases  on  the  subject  numerous  discussions  may  be  found  in  sup- 
port of  any  possible  view. 

Sections  31  &  32  of  chapter  25  of  54  Vict.  (1891)  provided: 
"  Section  31.  The  lawful  holder  of  a  mineral  claim  shall  have  the 
exclusive  right  and  possession  of  all  the  surface  included  within  the 
lines  of  his  location,  and  of  all  the  veins  or  lodes  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins  or  lodes  may  so  far  depart  from 
a  perpendicular  in  their  course  downwards  as  to  extend  outside  the  vertical 
side  lines  of  such  surface  location;  but  his  right  of  possession  to  such  out- 
side parts  of  such  veins  or  lodes  shall  be  confined  to  such  portions  thereof 
as  lie  between  the  vertical  planes  drawn  downwards  as  above  described 
through  the  end  lines  of  his  location,  so  continued  in  their  own  direction 
that  such  planes  will  intersect  such  exterior  parts  of  such  veins  or  lodes, 
and  nothing  in  this  section  shall  authorize  the  locator  or  possessor  of 
a  vein  or  lode  which  extends  in  its  downward  course  beyond  the  vertical 
lines  of  his  claim,  to  enter  upon  the  surface  of  a  claim  owned  or  pos- 
sessed by  another;  provided  always  that  .a  prior  location  on  the  dip  of 
a  vein  or  lode  shall  have  priority  over  a  subsequent  location  on  the 
same  vein  or  lode,  although  such  subsequent  location  may  be  upon  the 
apex  of  the  vein  or  lode. 

And  provided  always  that  in  cases  where  the  land  in  which  such 
claim  is  situated  is  lawfully  owned  or  occupied  other  than  for  mining 
purposes,  the  above  clause  shall  be  read  subject  to  the  rights  or  interests 
of  such  owner  or  occupier. 

And  it  is  hereby  expressly  declared  that  a  location  laid  crosswise 
of  a  vein  or  lode,  so  that  its  centre  line  crosses  the  same  instead  of  fol- 
lowing the  course  thereof,  will  secure  only  so  much  of  the  vein  or  lode 
as  it  actually  crosses  at  the  surface,  and  the  side  lines  of  the  location 
will  become  the  end  lines  thereof  for  the  purpose  of  defining  the  rights 
of  the  owners.  A  location  shall  be  deemed  to  have  been  laid  crosswise 
when  the  smallest  angle  made  by  the  centre  line  falling  on  the  general 
course  of  the  vein  or  lode  is  greater  than  forty-five  degrees." 

"  Section  32.    Where  two  or  more  veins  or  lodes  intersect  or  cross 
34— M 


;30  BltlTlsll  (OU  MllIA 


each  othor  on  their  dowina-urd  dip  priority  of  title  shall  govern,  and 
the  prior  location  shall  be  entitled  to  all  ore  or  mineral  contained  within 
the  space  of  intersection;  provided,  however,  that  the  subsequent  loca- 
tion shall  have  the  right  of  way  through  the  said  space  of  Intersection 
for  the  puri)oso  of  the  convenient  working  of  the  said  subsequent  loca- 
tion; and  provided,  also,  that  where  two  or  more  veins  or  lodes  unite 
on  their  downward  dip,  the  oldest  or  prior  location  shall  take  the  vein 
or  lode  below  the  point  of  union,  including  all  the  space  of  intersection." 

((')  Xo  mineral  claim  of  the  full  size  shall  be  recorded  without 
the  aiiplicatioii  heiii^  accompanied  hy  an  allidavit  or  solemn 
declaration  in  the  Form  S,  made  hy  the  ai)i)licant  or  some 
jHTsoii  on  his  hehalf  cognizant  of  the  facts:  That  the 
legal  notices  and  posts  have  been  j)ut  up;  that  mineral  has 
been  found  in  place  on  the  claim  proposed  to  be  recorded; 
that  the  ground  ap|)1ie(l  for  is  inioccupied  by  any  other  per- 
fcon  as  a  mineral  claim,  and  is  not  occupied  by  any  building, 
or  any  land  falling  wiihin  the  curtilage  of  any  dwelling- 
liousc,  or  any  orchard,  or  any  land  under  cultivation,  or 
any  In<lian  Reservation.  In  the  said  declaration  shall  be 
si't  out  the  name  of  the  aijiplicant,  the  nundxT  and  date  of 
his  free  miner's  certificate,  and  the  name  of  the  ])lace  where 
the  said  certificate  was  issued,  and  the  date  of  the  location 
of  the  claim.  The  words  written  on  the  Xo.  1  and  Xo.  2 
posts  shall  be  set  out  in  full,  and  as  acrurate  a  description 
as  pok>ible  of  the  j)osition  of  the  claim  given,  having  special 
reference  to  any  ]trior  locations  it  may  join: 

.\o  mineral  claim  which  at  the  date  of  its  record  is 
known  by  the  locator  to  be  less  than  a  fidl  sized  mineral 
claim,  shall  lie  recorded  without  the  word  *  fraction  '  being 
addrd  to  the  name  of  the  claim,  and  the  application  being 
a<  (•om|iani«'d  by  an  allidavit  or  solemn  declaration  in  the 
I'orm  T.  made  by  the  ajjplicant  or  some  ju'rson  on  liis  behalf 
Cognizant  of  the  facts:  That  the  legal  posts  and  notices 
lia\e  been  put  Up;  that  mineral  has  been  found  in  place 
on  the  fractional  claim  proposed  to  be  recorded;  that  the 
gr«.und  a|»j)lie«l  for  is  unoccu|)ied  by  any  other  i)erson  as 
a  mineral  claim,  and  is  not  occu|)ied  by  any  building,  or 
any  land  falling  within  the  curtilage  of  any  dwelling- 
luMi^e.  ».r  any  orchard,  or  any  land  under  cultivation,  or  any 
Indian  Kr>ervatif)n.  In  the  said  declaration  shall  be  set 
out  the  name  of  the  a|)plicant,  the  niunber  and  date  of  his 
free  miner's  c<'rtificate,  and  the  name  of  the  ]dace  where 
the  >aid  eertificate  was  issued,  and  the  date  of  the  location 
of  the  (laim.     The  words  written  on  the  Xo.  1  and  Xo.  2 
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posts  shall  be  set  out  in  full,  and  as  accurate  a  description 
as  possible  of  the  position  of  the  claim  given.  A  descrip- 
tion of  the  land  bounding  the  fractional  claim  on  all  sides 
shall  state  whether  it  is  vacant  Crown  land  or  land  oc- 
cupied by  mineral  claims,  with  the  names  of  the  claims. 
A  sketch  plan  shall  be  drawn  by  the  applicant  on  the 
back  of  declaration,  showing  as  near  as  may  be  the  position 
of  the  adjoining  mineral  claims,  and  the  shape  and  size, 
expressed  in  feet,  of  the  fraction  desired  to  be  recorded: 

(d)  A  fractional  mineral  claim  shall  be  marked  by  two  legal  posts 

placed  as  near  as  possible  on  the  line  of  the  previously  lo- 
cated mineral  claims,  and  shall  be  numbered  1  and  2,  and 
the  distance  between  the  posts  1  and  2  shall  not  exceed 
fifteen  hundred  feet,  the  line  between  post  1  and  2  to  be 
known  as  the  location  line,  and  upon  posts  Nos.  1  and  2 
shall  be  written  the  name  given  to  the  mineral  claim,  the 
name  of  the  locator  and  the  date  of  the  location.  Upon 
'No.  1  post  there  shall  be  written  in  addition  to  the  fore- 
going, initial  post,  the  approximate  compass-bearing  of  No. 
2  post,  and  as  full  a  description  as  possible  of  the  land 
bounding  the  fractional  claim: 

(e)  The  Provincial  Land  Surveyor,  when  surveying  a  fractional 

mineral  claim,  whether  located  before  or  after  the  passage 
of  this  Act,  may  survey  such  claim  so  that  it  shall  contain, 
as  nearly  as  possible,  all  the  unoccupied  ground  lying  be- 
tween the  previously  located  mineral  claims,  as  described  in 
the  affidavit  and  by  the  sketch  plan  made  by  the  locator  when 
the  claim  was  recorded,  provided  that  no  side  of  a  fractional 
mineral  claim  shall  exceed  fifteen  hundred  feet  in  length  : 

(/)  Provided  that  when  a  fractional  mineral  claim  has  been 
located  between  previously  located  and  unsurveyed  mineral 
claims,  if  when  any  such  previously  located  mineral  claims 
are  surveyed,  any  of  the  posts  of  the  fractional  mineral 
claim  are  found  to  be  on  the  previously  located  mineral 
claims,  the  location  of  such  fractional  mineral  claim  shall 
not  be  invalid  by  reason  of  the  location  posts  of  the  frac- 
tional mineral  claim  being  on  such  previously  located  mine- 
ral claims,  and  the  owner  of  such  fractional  mineral  claim 
may,  by  obtaining  the  permission  of  the  Gold  Commissioner 
of  the  district,  move  the  posts  of  the  fractional  mineral 
claim  and  place  them  on  the  surveyed  line  of  the  adjoining 
previously  located  mineral  claims: 


532  BRITISH  COUMlilA 


The  sub-section  (a)  of  section  15  and  sub-sections  (J),  (e),  and 
(/■)  of  section  IG  of  this  Act,  shall  apply  to  all  fractional  mineral 
claims  located,  and  to  the  surveys  of  fractional  mineral  claims  made 
iifter  the  p;issiii<;  of  this  Act,  and  shall  also  apply  to  the  completed 
surveys  of  fractional  mineral  claims  tlie  field  notes  of  which  have 
not  yet  been  accepted  by  the  Department  of  Lands  and  Works,  not- 
witlistandini,'  anything  hereinbefore  enacted. 

{(j)  Provided  that  the  failure  on  the  part  of  the  locator  of  a 
mineral  claim  to  comply  with  any  of  the  foregoing  provi- 
sions of  this  section  shall  not  be  deemed  to  invalidate  such 
location,  if  upon  the  facts  it  shall  appear  that  such  locator 
has  actually  discovered  mineral  in  place  on  said  location, 
and  that  there  has  been  on  his  i)art  a  hona  fuJe   attempt  to 
comply  with  the  provisions  of  this  Act,  and  that  the  non- 
observance  of  the  formalities  hereinbefore  referred  to  is  not 
of  a  character  calculated  to  mislead  otlicr  persons  desiring 
to  locate  claims  in  the  vicinity."^ 
*=  This  proviso  modifies  the  general  rule,  that  when  a  statute  confers 
a  right  the  rogulations,  forms,  and  conditions  which  it  prescribes  for  its 
acquisition  are  imperative  in  the  scnso  that  non-observance  of  any  of  them 
is  fatal. 

The  non-observance  to  be  fatal  must,  however,  be  substantial,  for 
the  law  does  not  regard  trifles  di;  minimis  nan  curat  Icr. 

The  Court  looks  through  the  form  at  the  substance  and  real  nature 
of  an  Act:  Jeffries  v.  Alexander,  (1860)  8  H.  L.  C.  594,  por  Byles,  J.,  p.  629. 
In  deciding  what  is  of  the  essence  of  the  action,  and  what  is  im- 
matorlAl,  the  spirit  and  scopo  of  the  Act  must  be  regarded,  for  he  who 
considers  the  letter  merely  of  a  statute  cannot  comprehend  its  meaning; 
qui  hacirt  litrra  hanrt  in  rortirr:  Cullana  v.  George  (19th  App.,  1898)  34  C. 
L.  J.  363,  was  an  action  for  the  possession  of  three  claims  located  by  the 
plaintiffs  In  August,  1896.  Instead  of  placing  a  legal  post,  which  Is  de- 
fined to  be  a  "  stake,"  the  plaintiffs  built  monuments  of  stone,  and 
fastened  the  necessary  notices  on  them.  Timber  might  have  been  pro- 
cured about  a  mile  distant  from  the  claim,  and  wooden  sUikes  could  have 
been  secured  and  placed  on  the  claim  in  one  day. 

McColl.  J.,  held  that  there  was  not  such  a  compliance  with  the  statute 
as  would  entitle  the  plaintiffs  to  the  protection  of  s.-s.  (rf). 

Unreported  decisions,  one  by  Drake,  J.,  in  the  Green  Mountain  Caae, 
and  one  by  Walkem,  J.,  in  Clark  v.  H^ney,  were  referred  to. 
See  also  note  to  sec.  15,  Kupra. 

(h)  Provided  that,  in  regard  to  fractional  mineral  claims,  the 
Lieutenant-Governor  in  Council  may  make  such  orders  as 
are  deemed  necessary  from  time  to  time  to  carry  out  the 
provisions  of  this  Act  according  to  their  true  intent,  and  to 
meet  the  cases  which  may  arise  and  for  which  no  provision 
is  made,  or,  when  the  provision  is  made,  is  ambiguous  or 
doubtful. 
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17.  *Any  location  made  upon  Sunday  or  any  public  holiday 
shall  not  for  that  reason  be  invalid,  any  law  or  statute  to  the  con- 
trary notwithstanding.     1896,  c.  34,  s.  17. 
*  Derived  from  1891,  c.  25,  s.  16. 

IS.  ^  111  cases  where,  from  the  nature  or  shape  of  the  ground, 
it  is  impossible  to  mark  the  location  line  of  the  claim,  as  provided  by 
this  Act,  then  the  claim  may  be  marked  by  placing  legal  posts  as 
nearly  as  possible  to  the  location  line,  and  noting  the  distance  and 
direction  such  posts  may  be  from  such  location  line,  which  distance 
and  direction  shall  be  set  out  in  the  record  of  the  claim.     lb.  s.  18. 

=  Derived  from  1891,  c.  25,  s.  17  ;  amended  in  1892,  c.  32,  s.  6,  and 
amended  in  1893,  c.  29,  s.  4,  identical. 

10.  °  Every  free  miner  locating  a  mineral  claim  shall  record  the 
same  with  the  Mining  Eecorder  of  the  district  within  which  the 
same  is  situate,  within  fifteen  days  after  the  location  thereof,  if 
located  within  ten  miles  of  the  ofhce  of  the  said  Mining  Eecorder. 
One  additional  day  shall  be  allowed  for  such  record  for  every  ad- 
ditional ten  miles,  or  fraction  thereof.  Such  record  shall  be  made  in 
a  book  to  be  kept  for  the  purpose  in  the  office  of  the  said  Mining 
Eecorder,  in  which  shall  be  inserted  the  name  of  the  claim,  the  name 
of  each  locator,  the  number  of  each  locator's  free  miner's  certificate, 
the  locality  of  the  mine,  the  direction  of  the  location  line,  the  length 
in  feet,  the  date  of  location,  and  the  date  of  the  record.  Such 
record  shall  be,  as  near  as  may  be  possible,  in  the  Form  B  in  the 
Schedule  to  this  Act,  and  a  certified  copy  thereof  shall  be  given  by 
the  Mining  Eecorder  to  the  free  miner  or  his  agent.  A  claim  which 
Bhall  not  have  been  recorded  within  the  prescribed  period  shall  be 
deemed  to  have  been  abandoned.     Ih.  s.  19. 

°  Derived  from  1871,  Rev.  Laws,  No.  90,  s.  25  ;  record  to  be  made 
within  3  days,  and  no  provision  for  abandonment  on  failure  to  record 
within  prescribed  period  ;  lalso  in  1884,  47  Vict.  c.  10,  s.  27  ;  consolidated 
in  1888,  c.  82,  s.  41  ;  1891,  c.  25,  s.  19  ;  amended  in  1892,  c.  32,  s.  7  ; 
amended  in  1893,  c.  29,  s.  5,  identical. 

Chapter  82,  1888,  Consol.  Acts,  repealed  by  section  21,  chapter  28, 
1897;  "  Mineral  Act,"  section  135. 

20.  '^  A  free  miner  shall  not  be  entitled  to  a  record  of  a  mineral 
claim  until  he  shall  have  furnished  the  said  Mining  Eecorder  with 
all  the  above  particulars.     Ih.  s.  20. 

'  Derived  from  1884,  c.  10,  s.  30  ;  consolidated  in  1888,  c.  82,  s.  44  ; 
1891,  c.  25.  s.  20.  identical. 

Section  20  of  chapter  82,  1888,  Consol.  Acts,  repealed  by  s.  21,  c.  28, 
1897;  "Mineral  Act."  section  135. 
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21.  *  Tpon  tlie  establishment  of  a  iiiining  division  and  the  open- 
ing of  a  Mining'  IJeeorder's  oflice  therein,  under  the  autliority  of  this 
Act,  sucli  otrite  and  none  other  shall  he  tlie  ])roper  olliee  for  recording 
all  mineral  claims  within  such  mining  division,  and  making  all 
records  in  resj)ect  thereof.     Ih.  s.  2\. 

*  Derived   from   1891.  c.   25.   s.  21. 

In  Kllbourne  v.  McGuigan.  (1897)  5  B.  C.  R.  233.  the  defendants 
made  an  Mpplication  for  a  certificate  of  improvements  for  the  mining 
ground  in  qui'Stion,  and  published  the  notice  prescribed  by  section  of 
the  Act  of  1894,  whereupon  the  proposetl  plaintiffs,  in  accordance  with 
the  terms  of  the  notice,  filed  thoir  adverse  claim  with  the  Gold  Com- 
missioner. By  oversight,  action  was  not  commenced  within  the  pre- 
scribed time,  and,  on  a  motion  to  extend  the  time  to  commence  action, 
Drake.  J.,  held  that  by  the  Mineral  Act  Amendment  Act,  1892,  s.  14  (6.). 
tht'  filing  of  jin  adverst»  claim  in  the  office  of  the  Mining  Recorder  was  a 
condition  precedent  to  the  right  of  action,  and  that  there  was  no  juris- 
diction to  extend  the  time.  On  appeal,  the  Full  Court  (McCreight, 
Walkrm  and  McColl,  JJ.).  held,  affirming  Drake.  J.:  (1)  That  the  ad- 
verse clnim  was  not  properly  file<I;  (2)  that,  owing  to  the  nature  of  the 
subject  matter,  the  Court  requires  stronger  ground  for  extending  time 
in  mining  cases  than  in  other  matters.  'I'he  notice  of  appeal  served  on 
the  agent  of  the  solicitor  for  the  proposed  defendants  was  held  suffi- 
cient. 

22.  "  If  throngh  ignorance  any  free  miner  shall  record  a  mineral 
(liiim  in  a  different  mining  division  to  tliat  in  wliich  such  claim  is 
situate,  sucli  error  sliall  not  affect  his  title  to  siicli  claim,  l)ut  he  shall 
witliin  fifteen  days  from  the  discovery  of  his  error,  record  such  claim 
in  the  mining  division  in  which  it  is  situate,  and  such  new  record 
sliall  hear  the  date  of  the  first  record,  and  a  note  shall  he  made  there- 
on of  th(^  error  and  of  the  date  of  the  ratification  of  the  same.  76. 
s.  22. 

"Derived  from  1891.  c.  25.  8.  22. 

Section  22  of  chapter  82.  Consol.  Acts.  1888,  repealed  by  s.  21,  c.  28. 
1897;  "  Mineral  Act."  section  135. 

2*f.  '"if  a  free  miner  applies  at  the  Alining  Recorder's  office 
during  his  ahscnce  to  record  a  mineral  claim,  or  any  document  or 
olher  matter  recpiired  hy  this  Act  to  he  recorded,  and  leaves  the  fee 
rcjuircd  hy  this  Act,  and  the  particulars  and  information  required 
to  enaMe  the  Mining  T?ecorder  to  make  such  record,  with  the  officer 
or  other  ])erson  in  charge  of  said  office,  he  shall  he  entitled  to  have 
such  record  dated  on  the  date  of  such  application.     Ih.  s.  23. 

"•Derived  from  1888,  Consol.  Acts,  c.  82.  s.  41,  s.-s.  2,  and  is  prac- 
tically Identical  ;  1891,  c.  25,  s.  23,  identical. 
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24.  ^  Any  free  miner  having  duly  located  and  recorded  a  mineral 
claim  shall  be  entitled  to  hold  the  same  for  the  period  of  one  year 
from  the  recording  of  the  same,  and  thence  from  year  to  year  without 
the  necessity  of  re-recording:  Provided,  however,  that  during  each 
year,  and  each  succeeding  year,  such  free  miner  shall  do,  or  cause  to 
be  done,  work  on  the  claim  itself  to  the  value  of  one  hundred  dollars, 
and  shall  satisfy  the  Gold  Commissioner  or  Mining  Kecorder  that 
such  work  has  been  done,  by  an  afiidavit  of  the  free  miner  or  liis 
agent,  setting  out  a  detailed  statement  of  such  work,  and  shall  obtain 
from  such  Gold  Commissioner  or  Mining  Eecorder,  and  shall  record, 
a  certificate  of  such  work  having  been  done:  Provided,  also,  that  all 
work  done  Outside  of  a  mineral  claim  with  intent  to  work  the  same 
shall,  if  such  work  have  direct  relation  and  be  in  direct  proximity 
to  the  claim,  be  deemed,  if  to  the  satisfaction  of  the  Gold  Commis- 
sioner or  Mining  Recorder,  for  the  purposes  of  this  section,  to  be  work 
done  on  the  claim:  Provided,  further,  that  any  free  miner,  or  com- 
pany of  free  miners  holding  adjoining  mineral  claims,  or  any  two  or 
more  free  miners  who  locate  and  record  adjoining  mineral  claims,  not 
exceeding  eight  in  number,  to  be  worked  by  them  in  partnership  under 
the  provisions  of  any  Act  for  the  time  being  in  force,  shall,  subject 
to  filing  a  notice  of  their  intention  with  the  Gold  Commissioner  or 
Mining  Recorder,  be  allowed  to  perform  on  any  one  or  more  of  such 
claims  all  the  work  required  to  entitle  him  or  them  to  a  certificate 
for  work  for  each  claim  so  held  by  him  or  them.  If  such  work  shall 
not  be  done,  or  if  such  certificate  shall  not  be  so  obtained  and  re- 
corded in  each  and  every  year,  the  claim  shall  be  deemed  vacant  and 
abandoned,  any  rule  of  law  or  equity  to  the  contrary  notwithstand- 
ing.2     1897,  c.  28,  s.  5. 

^Section  24,  59  Vict.  c.  34;  s.  5,  60  Vict.  c.  28,  1897.  Derived  from 
1886,  c.  14,  s.  8  ;  1887,  c.  22,  ss.  2  &  3  ;  1888,  Consol.  Acts,  c.  82,  s.  85  ; 
1891,  c.  25,  s.  24.  identical. 

*  This  section  proceeds  on  the  sound  principle  that  a  free  miner's 
rights  should  depend  as  little  as  possible  upon  the  discretion  of  officials. 
In  mining  matters  the  maxim  applies,  optima  est  lex  quae  minimum  relinquit 
arbitrio  judicis. 

Provided  that  if  said  free  miner  shall  have  done  the  work  within 
the  year,  and  if  he  shall,  within  thirty  days  after  the  time  for  obtain- 
ing and  recording  said  certificate,  record  the  same  and  pay  an  addi- 
tional fee  of  ten  dollars  ($10),  such  record  shall  have  the  same  effect 
as  if  recorded  within  the  year.  (Added  by  "  The  Mineral  Act  Amend- 
ment Act,  1898,"  s.  5.) 

Provided,  further,  should  any  free  miner  perform  assessment 
work  on  his  claim  during  any  one  year  to  the  value  of  one  hundred 
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dollars  ($100)  or  more,  in  excess  of  the  amount  of  work  required  to 
be  done  in  any  one  year  by  this  Act,  he  shall  have  the  right  of  re- 
cording a  certificate  of  the  work  done  to  the  value  of  each  one 
hundred  dollars  ($100),  so  as  to  cover  his  assessment  work  for  each 
of  sueli  additional  year  or  years,  by  paying  the  proper  recording  fee 
for  recording  each  of  such  certificates  of  work,  and  he  shall  be  exempt 
from  performing  assessment  work  for  each  year  covered  by  such  re- 
cord, and  the  certificate  of  work  shall  be  issued  and  recorded  accord- 
ingly,    (lb.) 

Woodbury  v.  Hudniit,  and  three  other  cases,  (1884)  1  B.  C.  R.  39  (Part 
2)  (Court  of  Appi'ul).  The  first,  third  and  fourth  of  these  case.s  were  suits 
brought  in  the  Gold  Commissioner's  Court  for  the  right  of  possession  in 
certain  claims,  alleged  to  have  been  constructively  abandoned  by  non- 
working.  The  second  case  was  a  suit  by  the  owner  of  a  claim  for  dam- 
ages for  trespass;  the  alleged  trespasser  relying  on  a  supposed  construc- 
tive abandonment.  The  Gold  Commissioner  found  for  the  defendants 
in  each  case. 

On  the  6th  October,  1882,  W.  located  a  claim;  and  on  the  same  day, 
on  the  ground  of  sickness,  obtained  from  the  Gold  Commissioner  leave 
of  absence  extending  over  the  impending  close  season  (1st  November  to 
1st  June).  On  the  25th  May  following,  M.,  as  the  agent  of  H.,  located 
and  recorde<l  a  large  portion  of  the  same  ground.  Held,  that  this  was 
an  unauthorized  trespass  by  M.,  and  conferred  no  title  on  H. 

This  Court  cann()t,  on  an  api^eal  of  this  description,  inquire  whether 
the  Gold  Commissioner  had  sufficient  grounds  for  granting  leave  of 
absence. 

The  Gold  Act  (section  49)  provides  that  "  A  claim  shall  be  deemed 
abandoned  and  open  to  the  occupation  of  any  free  miner  when  the  same 
shall  hav(>  remained  unworked  by  the  registered  holder  thereof  for  the  space 
of  72  hours,  unless  sickness  or  other  reasonable  cause  be  shown."  And 
by  section  46,  a  claim  nuist  be  '*  faithfully  and  not  colourably  worked." 
Held,  the  construction  by  a  miner  of  a  cabin  fit  and  convenient  for 
a  residence  while  working  on  his  claim,  though  not  standing  on  the 
claim  itself,  may  be  taken  as  proper  and  miner-like  working  on  the 
claim,  within  the  meaning  of  the  statute,  so  as  to  preclude  constructive 
abJindonment. 

Srmfth-,  the  wrongful  occupation  of  a  claim  by  trespasser  excuses  the 
true  owner  from  the  obligation  to  represent  his  claim  by  actual  work 
thereon,  provided  he  is  i.ot  guilty  of  laches  in  seeking  to  establish  his 
right. 

finnhir,  if  a  free  miner  quit  his  claim  for  more  than  72  hours,  and 
return  and  resume  possession,  the  claim  not  having  been  in  the  mean- 
time takrn  tip  by  any  other  person,  he  is  in  of  his  old  estate. 

In  Woodbury  v.  Iludnut,  1  B.  C.  R.  (Part  2)  39,  Begbie,  C..T..  said. 
at  p.  41:  "  It  was  said  that  the  work  to  be  done  on  a  claim  (which  is 
to  bo  worked  continuously)  must  be  miner-like  work— that  building  a 
house  is  not  miner-like  work  at  all;  and,  moreover,  that  the  house  in 
question  was  not  on  the  Kootenay  Chief  ground  at  all.  though  not  far  off. 
Now.  of  course,  in  Cornwall  or  Northumberland,  building  a  house  is  not 
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miner's  work — it  is  not  mining  at  all.  In  old  and  highly  organized 
countries  the  landlord  mines  with  hired  labour,  and  puts  up  houses  for 
his  men.  Yet  the  cost  of  those  houses  is  just  as  much  part  of  his  mining 
capital  invested  in  the  mines,  and  the  houses  are  just  as  useful  for  work- 
ing the  mines  as  the  pumps  and  furnaces  with  which  the  water  is  removed 
or  the  ore  roasted.  And  among  the  hills  of  British  Columbia,  the  first 
thing  ,a  miner  does  (when  he  intends  continuous  working)  is  to  secure, 
or  to  build  if  necessary,  a  cabin  in  a  spot  convenient  as  possible  to  his 
claim.  It  is  not  necessary  that  it  should  be  actually  on  his  ground. 
There  may  be  overwhelming  advantages  in  wood  and  water  a  quarter  of 
a  mile  off.  It  is  quite  sufficient  if  it  be  in  a  place  manifestly  convenient 
for  the  workers.  The  building  of  a  cabin  on  first  settling  down  to  the 
serious  working  of  a  mineral  claim  is  therefore  just  as  much  minor's  work 
in  reference  to  the  holding  ,and  working  the  claim  as  is,  afterwards,  the 
sinking  of  a  shaft  or  the  driving  a  tunnel,  or  the  building  a  pump.  And 
without  saying  that  fifty  men  working  on  a  claim  for  one  day  are  in  all 
cases  to  be  deemed  equivalent  to  fifty  days'  continuous  work  by  the 
claim-bolder  or  his  representative;  yet,  in  house  building,  five  men  in 
one  day  can  often  do  far  more  work  than  one  man  in  five  days.  " 

Page  42.  "  On  the  1st  June,  the  plaintiff  going  on  the  ground,  finds 
the  defendant  already  in  possession.  In  our  opinion,  that  exonerates 
liim  from  the  necessity  of  working  until  the  title  is  determined.  In 
the  first  place,  if  the  plaintiff  insists  on  working,  that  might  obviously 
lead  to  a  breach  of  the  peace;  in  the  next  place,  no  man  can  be  expected 
to  expend  labour  and  capital  on  ground  which  may  be  taken  from  him." 

Page  43.  "  Where  one  man  pretends  to  represent  two  claim-holders, 
it  is  strong  evidence  that  his  representation  in  both  cases  is  colourable, 
and  so,  worthless.  A  miner  might  as  well  attempt  to  go  to  sleep  in  two 
bunks." 

Page  43..  "Now  it  is  as  well  to  point  out  that  the  72  hours'  absence 
mentioned  in  the  gold  laws,  though  it  may  be  and  generally  is  sufficient 
evidence  of  intention  to  .abandon  the  claim  in  any  case,  yet  it  is  by 
no  means  conclusive  evidence  in  all  cases.  The  miner  may  return,  and 
find  his  claim  intact,  and  recommence  working.  In  such  a  case  he  would 
be  probably  held  to  be  in  *  as  of  his  old  estate,'  without  being  required 
to  re-locate  and  re-record.  His  absence  may  have  been  sanctioned  by 
the  previous  permission  of  the  Gold  Commissioner;  or  it  may  be  for  sick- 
ness, fire,  or  flood,  or  such  other  necessary  or  reasonable  cause  as  that 
the  Gold  Commissioner  may  subsequently  approve  of  it." 

25,  3  The  holder  of  a  mineral  claim  may,  in  lieu  of  the  work 
required  to  be  done  by  section  24  of  this  Act,  on  a  claim  in  each 
year,  pay  to  the  Mining  Eecorder  in  whose  office  the  claim  is  recorded 
the  sum  of  one  hundred  dollars  and  receive  from  such  Recorder  and 
record  a  receipt  for  such  payment.  Such  payment  and  the  record 
thereof  in  any  year  shall  relieve  the  person  making  it  from  the  neces- 
sity of  doing  any  work  during  the  year  in  and  for  which  and  upon 
the  claim  in  respect  of  which  such  payment  is  recorded.  1896,  c. 
U,  s.  25. 

"Derived  from  1895,  c.  39,  s.  4. 
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20.  *  Xolw  ithstaiuling  anything  to  the  contrary  containaJ  in  any 
Act,  every  Crown  (irant  hereafter  issued  of  a  mineral  elaini  sliall 
convey,  and  lie  deemed  to  convey,  only  the  right  to  the  use  and  pos- 
session of  the  surface  of  sucli  claim,  including  the  use  of  all  the 
tiud.er  thereon,  for  the  i)urj)ose  of  winning  and  getting  from  and  out 
of  such  claim  the  minerals  contained  therein,  including  all  operations 
connected  therewith  or  with  the  husiness  of  mining,  and  the  lawful 
hoMcT  hy  record  of  a  claim  shall,  during  the  continuance  of  his 
record,  be  entitled  to  the  same  surface  rights  and  no  others,  and  all 
remaining  surface  rights  shall  be  deemed  to  be  vested  in  the  Crown, 
and  may  be  granted  and  dis])osed  of  as  is  provided  by  the  T^and  I^aws 
for  the  time  l)eing  in  force,  but  subject  always  to  the  rights  of  free 
miners  as  aforesaid.     181)7,  c.  28,  s.  0. 

'  Section  2G,  59  Vict.  c.  34,  1896  ;  s.  6,  GO  Vict.  c.  28,  1897,  identical. 
Derived  from  1895.  c.  39,  s.  3,  s.-s.  (23).  Hut  zee  1871,  Rev.  Laws,  No. 
90,  s.  35  ;  1884,  47  Vict.  c.  10,  s.  40  ;  1888,  Consol.  Acts.  c.  82,  s.  55. 

27.  '•  In  case  of  any  dis{)ute  as  to  the  location  of  a  mineral  claim 
the  title  to  the  claim  shall  be  recognized  according  to  the  i)riority  of 
such  location,  subject  to  any  question  as  to  the  validity  of  the  record 
itself,  and  subject,  further,  to  the  free  miner  having  complied  with  all 
the  terms  and  conditions  of  this  Act.     181)0,  c.  154,  s.  27. 

^Derived  from  1884.  47  Vict.  c.  10,  s.  31;  1888,  Consol.  Acts,  c.  82, 
8.  50  ;  1891.  c,  25.  s.  18.   identical. 

Section  27  of  1888.  Consol.  Acts.  c.  82,  repealed  by  s.  21  of  c.  28,  60 
Vict.  1897;  "Mineral  Act,"  section  135. 

See  Atliins  v.  Coy,  (1897)  5  B.  C.  R.  6,  whore  the  Full  Court,  over- 
ruling Splnks,  Co.J.,  held  that  a  valid  location  is  a  prerequisite  to  n 
valid  record  of  a  mineral  claim. 

McCn'ight,  .7..  said  at  p.  12:  '*  It  is  true  that  section  9  of  the  Mineral 
Act  (1891)  Amendment  Act.  1892.  does  enact  '  that  in  ca.se  of  any  d  8- 
pute  as  to  the  title  to  a  mineral  claim,  priority  of  record  will  determine 
the  riKht."  but  tho  concluding  part  of  the  section  contains  the  following 
material  qualification:  'Subject  to  any  question  as  to  the  validity  of  the 
recjTd.  and  subject  also  to  a  compliance  by  the  free  miner  with  tho  pro- 
visions of  this  Act.'  The  '  provisions  of  this  Act,'  In  Ihls  respect,  I 
think,  are  mainly  to  be  foimd  in  section  10  of  the  Mineral  Act,  1891, 
and  I  think  give  no  encouragement  to  locate  on  land  lawfully  occupied 
for  mining  purposes,  but.  on  the  contrary,  practically  prohibits  It.  In 
short.  I  do  not  think  section  9  of  the  Mineral  Act  (1891)  Amendment 
Act,  1892.  was  Intended  to  encourage  one  miner  to  trespass  on  the  loca- 
tion of  another:  in  other  words,  to  do  what  may  be  known,  perhaps 
questionably  In  forensic  language,  as  '  Jumping.'  I  gather  the  meaning 
of  the  Legislature  to  be  that  there  shall  be  a  good  location,  not  obtained 
of  course  by  trespass  (seo  section  10  of  the  Mineral  Act,  1891),  and  a 
pood   record,  made  of  course,  within  the  time  required  by  law. 
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2H.  °  Upon  any  disi^ute  as  to  the  title  to  any  mineral  claim  no 
irregularity  ^^  happening  previous  to  the  date  of  the  record  of  the  last 
certificate  of  work  shall  affect  the  title  thereto,  and  it  shall  be  as- 
Biimed  that  np  to  that  date  the  title  to  such  claim  was  perfect,  except 
upon  suit  by  the  Attorney-General  based  upon  fraud.     Ih.  s.  28. 

"Derived  from  1891,  c.  25,  s.  25. 

Section  28,  Consol.  Acts,  c.  82,  repealed  by  s.  21,  c.  28,  60  Vict. 
1897;  "Mineral  Act,"  section  135. 

"  This  introduces  the  rule,  qitod  fieri  non  debet  factum  valet;  other- 
wise the  maxiin  dcbilc  fwidamcnttim  fallit  opus  would  apply. 

29.  "^  No  free  miner  shall  be  entitled  to  hold  in  his  own  name,  or 
in  the  name  of  any  other  person,  more  than  one  mineral  claim  on 
the  same  vein  or  lode,  except  by  purchase,  but  such  free  miner  may 
hold  by  location  a  claim  tipon  any  separate  vein  or  lode.     Ih.  s.  29. 

'  Derived  from  1891,  c.  25,  s.  29.  But  see  1871,  Rev.  Laws,  No.  90, 
s.  33  ;  1884,  47  Vict.  c.  10,  s.  38  ;  1888,  Consol.  Acts,  c.  82,  s.  53. 

Section  29,  Consol.  Acts,  c.  82,  repealed  by  s.  21,  c.  28,  60  Vict.  1897. 

30.  ^  A  free  miner  may  at  any  time  abandon  any  mineral  claim 
by  giving  notice  in  writing  of  such  intention  to  abandon  to  the  Min- 
ing Recorder,  and  from  the  date  of  the  record  of  such  notice  all 
interest  of  such  free  miner  in  such  claim  shall  cease.    1897,  c.  28,  s.  7. 

« Section  30,  59  Vict.  c.  34,  1896  ;  s.  7,  60  Vict.  c.  28,  1897.  Derived 
from  1891,  c.  25,  s.  27.  But  see  as  to  partnership  abandonment  1871, 
Rev.  Laws,  No.  90,  s.  85  ;  also  1888,  Consol.  Acts,  c.  82,  s.  119. 

See  N.  &  F.  S.  R.  Co.  v.  Jerry,  (1897)  5  B.  C.  R.  396,  where  it  was 
decided  that  the  title  to  a  duly  located  and  recorded  mineral  claim  is 
equivalent  under  this  section  to  a  lease  for  a  year,  vested  in  its  owner, 
and  the  doctrine  of  implied  surrender  by  conduct  does  not  apply  to  it; 
and  the  only  abandonment  by  which  the  owner  can  be  concluded  is  that 
by  notice  of  abandonment  given  by  him  to  the  Crown,  as  provided  for 
by  section  27  of  the  Act  (of  1891,  which,  as  amended  by  1897,  No.  63, 
s,  7,  is  now  section  30). 

31.  ^  When  a  free  miner  abandons  a  mineral  claim  he  shall  have 
the  right  to  take  from  the  same  any  machinery  and  any  personal  pro- 
perty which  he  may  have  placed  on  the  claim,  and  any  ore  which  he 
may  have  extracted  therefrom,  within  such  time  as  shall  be  fixed  by 
the  Gold  Commissioner  or  Mining  Recorder.     1896,  c.  34,  s.  31. 

''Derived  from  1891,  c.  25,  s.  28. 

32.  ^^  No  free  miner  shall  be  entitled  to  relocate  any  mineral 
claim,  or  any  portion  thereof  which  he  shall  have  failed  to  record 
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within  the  prescribed  period,  or  which  he  shall  have  abandoned  or 
forfeited,  unless  he  shall  have  obtained  the  written  permission  of 
the  Gold  Comniissioner  to  make  such  re-location;  and  he  shall  hold 
no  interest  in  any  portion  of  such  mineral  claim,  by  location,  without 
such  i)crmission.     lb.  s.  '32. 

'"  Derived  from  1891,  c.  25.  s.  29. 

In  Granger  v.  Fotheringham,  (1894)  3  B.  C.  R.  590.  (Crease,  J.) 
The  owners  of  a  mineral  claim,  the  title  to  which  was  considered  defec- 
tive, permitted  a  third  person  to  re-locate  it  in  his  own  name,  where- 
upon he,  without  previous  binding  agreement  to  that  effect,  conveyed 
his  title  to  them  for  a  consideration. 

Held,  not  a  re-locjition  by  the  owners  within  section  29,  c.  25, 
Mineral  Act,  1891,  and  that  the  written  permission  of  the  Gold  Commla- 
sionor  was  not  necessary. 

The  owner  of  shares  in  an  incorporated  mining  company  is  not 
an  owner  of  any  part  of  a  mining  claim  owned  by  it  within  section  29, 
supra. 

The  location  of  a  mineral  claim  is  not  void  because  as  staked  it 
exceetls  the  1,500  feet  in  length  provided  by  section  3  of  the  Mineral 
Act  (1891)  Amendment  Act,  1893,  but  may  be  corrected  by  virtue  of  sec- 
tion 14  of  that  Act  by  the  Provincial  Surveyor  who  makes  the  survey,  by 
the  removal  for  the  correction  of  distance  of  any  post  except  the  initial 
post  No.  1,  if  the  alteration  does  not  affect  the  previously  acquired 
rights  of  adjacent  owners. 

Section  27  of  the  Act,  providing  that  the  owner  may  abandon  a 
mineral  claim,  inferentially  permits  him  to  abandon  any  portion  of  it 
upon  his  specifying  and  recording  such  abandonment. 

The  Court  should  deal  with  mining  disputes  upon  the  principles 
of  a  Court  of  Equity,  and  should  discountenance  a  plaintiff  whose  action 
is  based  upon  defects  in  title,  knowledge  of  which  was  acquired  by  him 
while  a  Government  employee  in  a  mining  record  office;  it  being  con- 
trary to  his  duty  to  the  public  and  those  Interested  in  the  records  for 
him  so  to  use  such  information. 

The  design  of  the  Act  is  to  prohibit  mining  by  any  person  without 
a  free  miner's  certificate,  and  what  can  not  be  done  directly  can  not  be 
done  indirectly;  qunmht  (tlhjuid  prnhUntur,  prohihftur  ct  oiinic  pvr  quod 
(liivnilKr  ail   ill  ml. 

3Ii.  ^  Where  a  tunnel  is  run  for  the  develc)]uiient  of  a  vein  or 
lode  the  owner  of  such  tunnel  shall,  in  addition  to  any  mineral  claim 
legally  held  by  liim,  have  the  right  to  all  veins  or  lodes  discovered  m 
such  tunnel:  Provided  that  the  ground  containing  such  veins  or 
lodes  be  marked  out  ]>y  him  as  a  mineral  claim,  and  l)e  duly  recorded 
witliiu  fifteen  days  after  such  discovery;  and  provided  further,  that 
such  veins  or  lodes  are  not  included  in  any  existing  mineral  claim. 
Any  money  or  labour  expended  in  constructing  a  tunnel  to  develop 
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a  vein  or  lode  shall  be  deemed  to  have  been  expended  on  such  vein 
or  lode.     Ih.  s.  33. 

^  Derived  from  and  nearly  identical  with  1884,  47  Vict.  c.  10,  a.  66  ; 
except  that  it  is  provided  3  days  after  discovery,  1891,  c.  25,  s.  33, 
identical. 

34.  2  Tlie  interest  of  a  free  miner  in  his  mineral  claim  shall, 
save  as  to  claims  held  as  real  estate,  be  deemed  to  be  a  chattel  interest, 
equivalent  to  a  lease,  for  one  year,  and  thence  from  year  to  year,  sub- 
ject to  the  performance  and  observance  of  all  the  terms  and  condi- 
tions of  this  Act.     Ih.  s.  34. 

-Derived  from  1871,  Rev.  Laws,  No.  90,  s.  34;  1884,  47  Vict.  c.  10, 
s.  39,  and  1888,  Consol.  Acts,  c.  82,  s.  54;  see  variations,  1891,  c.  25,  s.  34, 
identical. 

See  Wells  v.  Petty,  (1897)  5  B.  C.  R.  360.  See  Stussi  v.  Brown,  (1897) 
5  B.  C.  R.  380,  where  it  was  held  that  to  maintain  the  defence  of  the 
Statute  of  Frauds  to  an  agreement  for  sale  or  transfer  of  a  mining  claim, 
both  that  statute  and  section  34  of  the  Mineral  Act  must  be  pleaded. 

See  N.  &  F.  S.  R.  Co.  v.  Jerry,  (1897)  5  B.  C.  R.  396,  in  note  to  sec- 
tion 30. 

35.  2  Any  lawful  holder  of  a  mineral  claim  shall  be  entitled  to 
a  Crown  grant  thereof  on  payment  to  the  Government  of  British 
Columbia  of  the  sum  of  five  hundred  dollars  in  lieu  of  expenditure 
on  the  claim,  or  if  the  intending  purchaser  shall  have  performed 
assessment  work  in  accordance  with  section  24  of  the  said  Act,  and 
paid  any  sums  of  money  in  accordance  with  section  25  of  the  said 
Act,  such  assessment  work  and  payments  of  money  may  be  considered 
as  part  payment  of  the  above  sum  of  five  hundred  dollars,  and  on 
payment  in  money  of  the  balance  of  said  sum  of  five  hundred  dollars 
the  said  intending  purchaser  shall  be  entitled  to  said  Crown  grant. 
The  intending  purchaser  shall  comply  with  all  the  provisions  of  sec- 
tion 36  of  the  said  Act,  except  such  as  have  respect  solely  to  the  work 
required  to  be  done  on  claims.  ("Mineral  Act  Amendment  Act, 
1898,"  s.  6.) 

=>  Derived  from  1884,  47  Vict.  c.  10,  s.  74,  claim-holder  to  pay  $50  an 
acre;  .amended  in  1886,  49  Vict.  c.  14,  s.  10,  claim-holder  to  pay  only  $25  an 
acre;  1888,  Consol.  Acts,  c.  82,  s.  88,  claim-holder  to  pay  only  $25  an  acre; 
1891,  c.  5,  s.  35;  amended,  1892,  c.  32,  s.  12,  R.  S.  B.  C.  (1897)  s.  35. 

36.  *  Whenever  the  lawful  holder  of  a  mineral  claim  shall  have 
complied  with  the  following  requirements,  to  the  satisfaction  of  the 
Gold  Commissioner,  he  shall  be  entitled  to  receive  from  the  Gold 
Commissioner  a  certificate  of  improvements  in  respect  of  such  claim. 
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unless  pioceeiliiigs  by  the  person  claiming  an  adverse  riglit  under  sec- 
tion 117  of  this  Act  have  been  taken: — 

*  Derived  from  1891,  c.  25,  s.  36;  is  Idenlical  down  to  word  "claim" 
on  4th  line. 

((/)  Done  or  caused  to  he  done  work  on  the  claim  itself  in  de- 
vek)ping  a  mine,  and  i)aid  money,  together  amounting  to 
tlie  value  of  five  hundred  dollars,  exclusive  of  all  houses, 
buildings  and  other  like  improvements.  For  the  purpose 
of  this  section,  work  done  on  the  claim  by  a  i)redecessor  or 
l)redecess()rs  in  title  shall  be  deemed  to  have  been  done  by 
the  a])plicant  who  receives  a  transfer  of  such  claim:  (''  The 
Mineral  Act  Amendment  Act,  1S!)S,''  s.  7.) 

{h)   Found  a  vein  or  lode  within  the  limits  of  such  claim: 

{(')  Had  the  claim  surveyed  by  an  authorized  Provincial  Land 
Surveyor,  who  shall  have  made  three  plats  of  the  claim, 
and  who  shall  have  accurately  defined  and  marked  the 
boundaries  of  such  claim  upon  the  ground,  and  indicated 
the  corners  by  j)lacing  monuments  or  legal  jwsts  at  the 
angles  thereof,  and  upon  such  monuments  or  posts  shall  be 
inscribed  by  him  the  name  and  the  oilicial  designation  of 
the  claim,  and  the  corner  represented  thereby,  and  who 
shall  have,  on  completion  of  survey,  forwarded  at  once  the 
original  field-notes  and  plan  direct  to  the  Lands  and  Works 
Fe|artment.  After  a  certificate  of  improvements  has 
issued  in  respect  of  any  claim  so  surveyed,  prima  facii  evi- 
dence of  its  location  upon  the  grouiul  may  be  given  by  any 
])ers<)n  who  has  seen  and  can  descril)e  the  |)(>sition  of  such 
posts  })iirporting  to  be  so  marked  as  aforesaid,  and  the  said 
field-notes,  or  a  coj'y  thereof  certified  in  accordance  with  the 
'Vi'lvideiue  Act,"  shall  be  received  in  all  Courts  as  prima 
fnric  evi<lence  of  the  facts  which  they  purport  to  set  forth: 

(//)  Sludi  have  jjosted  on  some  conspicuous  part  of  the  land  cm- 
iirjiced  in  the  survey  a  coi)y  of  the  })lat  of  ihe  claim,  and  a 
legible  notice  in  writing,  in  l*'orm  F  of  the  Schedule  to  this 
Act,  of  his  intention  to  apply  for  a  certificate  of  improve- 
ments, and  shall  also  have  posted  a  similar  notice  in  th« 
Alining  Hec order's  olVice,  and  such  notice  shall  contain — 

(1)  The  name  of  the  claim; 

(2)  The  name  of  the  lawful  holder  thereof; 
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(3)  The  number  of  such  holder's  existing  free  miner's  cer- 
tificate; 

(4)  His  intention  to  apply  for  certificate  of  improvements 
at  the  end  of  sixty  days,  for  the  purpose  of  obtaining 
a  Crown  grant; 

(5)  The  date  of  the  notice: 

(e)  Inserted  a  copy   of  such  notice   in  the   British   Columbia 

Gazette  and  in  a  newspaper  published  and  circulating  in 
the  division  in  which  tlie  claim  is  situated,  or,  in  the  ab- 
sence of  such  local  paper,  in  the  one  nearest  thereto,  for 
at  least  GO  days  prior  to  such  application,  which  insertion 
can  be  made  at  any  time  after  the  posting  of  the  notice  on 
the  claim:     (1897,  c.  28,  s.  8.) 

(f)  Shall  have  filed  with  the  Mining  Recorder  a  copy  of  the  sur- 

veyor's original  field  notes  and  plat  immediately  after  post- 
ing the  notice  on  the  claim  of  his  intention  to  apply  for 
a  certificate  of  improvements: 

(g)  Filed  with  the  Mining  Recorder — 

(1)  The  copies  of  the  British  Columbia  Gazette  and  news- 

paper containing  the  notices  of  application  for  certifi- 
cate of  improvements: 

(2)  Affidavit  of  the  holder  of  the  claim,  or  his  agent,  in  the 

Form  G  in  the  Schedule  of  this  Act.     ("  The  Mineral 
Act  Amendment  Act,  1898,"  s.  8.) 

(fi)  At  the  expiration  of  the  term  of  the  said  publication,  pro- 
vided no  action  shall  have  been  commenced  and  notice 
thereof  filed  with  the  Mining  Recorder,  he  shall  forward  to 
the  owner  or  agent;  under  Form  I  of  the  Schedule  to  this 
Act,  the  documents  referred  to  above,  together  with  a  certifi- 
cate that  the  notice  provided  by  section  36,  sub-section  (d), 
has  been  posted  in  his  office,  and  the  field  notes  and  plan 
deposited  for  reference  therein  from  the  date  of  the  first 
appearance  of  the  said  notice  in  the  British  Columbia 
Gazette,  and  continuously  therefrom  for  a  period  of  at  least 
sixty  days.  The  Recorder  shall  also  set  out  in  Form  I  the 
name  of  the  recorded  owner  of  the  claim  at  the  date  of 
sign   .    the  same.     1896,  c.  34,  s.  36,  and  1897,  c.  28,  s.  8. 


544  BRIT  I  SB  coir  \l  HI  A 


tlT.   (1)  A  certificate  of  improvements  when  issued  as  aforesaid 

shall  not  be  impeached  in  any  Court  on  any  ground  except  that  of 
fraud. 

(2)  "  In  case  any  person  shall  claim  an  adverse  right  of  any  kind, 
either  to  possession  of  the  mineral  claim  referred  to  in  the  application 
for  certificate  of  imi)rovements  or  any  part  thereof,  or  to  tlie  minerals 
contained  therein,  he  shall,  within  sixty  days  after  the  publication  in 
the  British  Columbia  Gazette  of  the  notice  referred  to  in  section  30 
hereof  (unless  such  time  shall  be  extended  by  special  order  of  the 
Court  upon  cause  being  shown),  commence  an  action  in  the  Supreme 
Court  of  British  Columbia  to  determine  the  question  of  the  right  of 
possession  or  otherwise  enforce  his  said  claim,  and  shall  file  an  affi- 
davit, to  be  made  by  the  })erson  asserting  the  adverse  claim,  and  set- 
ting fortii  the  nature,  boundaries  and  extent  of  such  adverse  claim, 
together  with  a  maj)  or  plan  thereof,  made  and  signed  by  a  Provincial 
Land  Surveyor,  and  a  coi)y  of  the  writ  in  said  action  with  the  Mining 
IJeconU'r  of  the  district  or  mining  division  in  which  the  said  claim 
is  situate  within  twenty  days  from  the  commencement  of  said  action, 
and  shall  i)rosecute  the  said  suit  with  reasonable  diligence  to  final 
judgment,  and  a  failure  to  so  commence  or  so  to  prosecute  shall  be 
deemed  to  be  a  waiver  of  the  i)laintifrs  claim.  After  fnial  judgment 
shall  have  been  rendered  in  the  said  action  the  person,  or  any  one 
of  the  ])ersons,  entitled  to  the  possession  of  the  claim  or  any  part 
thereof,  nu^y  file  a  certified  copy  of  the  same  in  the  office  of  the 
Alining  liecorder.  After  the  filing  of  the  said  judgment,  and  upon 
compliance  with  all  the  requirements  of  the  next  })receding  section, 
such  person  or  persons  shall  be  entitled  to  the  issue  to  him  or  to  them 
of  a  certificate  of  im])rovenu'nts  in  respect  of  the  claim  or  the  por- 
tion thereof  which  he  or  they  shall  appear  from  the  decision  of  the 
Court  rightly  to  possess:  Provided  that  this  section  shall  not  apply 
to  any  adverse  claim  filed  or  action  to  enforce  the  same  commenced 
prior  to  tJie  date  of  this  Act  coming  into  force,  but  the  same  shall 
be  continued  in  the  same  manner  as  if  this  Act  had  not  l)een  passed. 
("The  Mineral  Act  Amendment  Act,  1808,''  s.  0.) 

'  Derived  from  1892,  c.  32,  s.  14;  amended  in  1893,  c.  29,  s.  10. 
Original;  but  see  1884,  47  Vict.  c.  10,  s.  70.  As  to  adverF<'  claims  in  re- 
spect of  Crown  grants,  and  mode  of  proceeding,  also,  1888,  Consol.  Acts, 
c.  82.  8.  83;  R.  S.  B.  C.  (1897)  c.  135,  8.  37. 

Re  The  Maple  Leaf  and  Lanark  Mineral  Claims.  (In  the  matter 
of   the  "  Mineral   Act,   1891,"   and   Amendments),   (1893)   2   B.   C.   R.   323. 
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(Divisional  Court).  The  order  of  a  Judge  extending  the  thirty  days  pro- 
vided by  the  Mineral  Act  (1891)  Amendment  Act,  1892,  within  which  to 
commence  proceedings  in  a  Court  of  competent  jurisdiction  to  enforce 
an  adverse  claim,  is  appealable  to  1:he  Divisional  Court  under  section 
67,  Supreme  Court  Act,  although  not  made  in  any  pending  cause.  It 
appeared  that  a  writ  endorsed  to  prosecute  the  adverse  claim  in  the 
Supreme  Court  had  been  issued  before  the  application  for  the  order"  ap- 
pealed from  was  made,  but  that  fact  was  not  disclosed  to  the  Judge  upon 
the  application. 

Held,  allowing  the  appeal,  that  the  fact  of  the  issue  of  the  Supreme 
Court  writ  was  material  to  the  original  application  and  should  have 
been  disclosed. 

Such  a  circumstance  can  be  taken  advantage  of  upon  an  appeal 
from  as  well  as  upon  a  motion  to  rescind  the  order.  After  judgment  allow- 
ing the  appeal  and  adjournment  of  the  Court,  but  before  the  order  was 
drawn  up,  the  matter  was  spoken  to  before  the  Court  upon  a  subsequent 
day  in  presence  of  counsel  for  both  parties  by  special  leave,  and  it  ap- 
pearing that  a  notice  (of  which  respondent's  counsel  was  not  instructed) 
abandoning  the  appeal  had  been  served  by  appellant's  solicitor  upon 
respondent's  solicitor  on  the  morning  of  but  before  the  argument  of 
appeal: 

Held,  that  the  appeal  was  at  an  end  upon  the  giving  of  the  notice 
abandoning  it,  and  the  order  allowing  the  appeal  not  having  been  drawn 
up  no  order  would  be  issued,  but  the  appeal  should  stand  as  if  struck 
out  of  the  paper. 

In  re  '*  Good  Friday,"  Timber,  Indiana,  Old  Kentuck,  and  Good 
Hope  Mineral  Claims.  Ini  the  matter  of  the  Mineral  Claims  Act  (1891) 
and  Amending  Acts,  1896,  4  B.  C.  R.  496.  (Davie,  C.J.)  The  Mineral 
Act  (1891)  Amendment  Act,  1892,  s.  14  .and  s.-s.  2,  provides  an  adverse 
claimant  shall  within  thirty  days  after  fyling  a  claim  (unless  such  time 
shall  be  extended  by  special  order  of  the  Court  upon,  cause  being  shown), 
commence  proceedings  in  Court  of  competent  jurisdiction  to  determine 
the  right,  etc. 

Held,  that  the  Court  has  jurisdiction  to  extend  the  time  limited 
as  well  after  as  before  the  lapse  of  the  thirty  days. 

38.  ^  After  the  issuing  and  recording  of  siieli  certificate  of  im- 
provements, and  while  snch  certificate  shall  be  in  force,  it  shall  not 
be  necessary  to  do  any  work  on  such  claim.     lb.  s.  38. 

"Derived  from  1891,  c.  25,  s.  38;  amended  1892,  c.  32,  s.  15. 

S9.  ^^  On  the  granting  and  recording  of  such  certificate  of  im- 
provements in  respect  to  a  mineral  claim  situate  outside  of  the  rail- 
way belt,  the  holder  thereof  shall  be  entitled  to  a  Crown  grant  of 
such  claim  without  the  payment  of  the  five  hundred  dollars  required 
35— M 
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by  section  35.  And  on  tlie  granting  and  recording  of  such  certificate 
of  ini})r()veinents  in  respect  of  a  mineral  claim  situate  inside  the 
Ivailway  licit/*  the  holder  thereof  shall  be  entitled  to  a  Crown  grant 
of  such  claim  on  the  payment  of  five  dollars  per  acre  to  the  Mining 
IJcconk'r.     lb.  s.  39. 

'"Derived  from  1891,  c.  25.  s.  39;  amended  in  1892,  c.  32,  s.  16, 
identical. 

"  Title  to  land  in  the  Railway  Belt,  Queon  v.  Dumors,  3  Ex.  Ch.  Rep. 
293,  affd.  (1893)  22  S.  C.  R.  482;  Queen  v.  Farwell,  (1893)  22  S.  C.  R.  553; 
The  Queen  v.  Farwell,  (1887)  14  S.  C.  R.  392. 

40.  ^  Tlie  holder  of  a  mineral  claim  for  which  a  certificate  of 
iinpr()venient.s  has  been  granted  and  recorded  sliall  make  application 
lor  a  Crown  grant  to  the  Cold  Commissioner,  enclosing  his  certifi- 
cate of  improvements,  the  Crown  grant  fee  of  five  dollars,  the  Mining 
Recorder's  certificate,  Form  T,  the  field  notes  and  plat,  and  the  af1!i- 
davit,  I'orm  (J,  within  three  months  from  the  date  of  such  certificate 
of  improvements,  and  in  default  of  such  application  having  been 
made  within  such  time  such  certificate  of  improvements  shall  lapse 
and  l)ccomc  absolutely  void.     lb.  s.  40. 

'  D<'rived  from  1891,  c.  25,  s.  40. 

41.  2  ]f  tlie  liolder  of  a  mineral  claim,  after  applying  for  a  certi- 
ficate of  improvements,  shall  sell  and  transfer  such  claim  to  another 
free  miner,  n|)on  satisfactory  ])roof  of  such  sale  and  transfer  being 
made  to  the  Cold  Commissioner,  the  new  holder  of  the  claim  shall  be 
intitlcd  to  a  certificate  of  im])rovements  in  his  own  name.  And  if 
a  sale  and  transfer  shall  I)C  n>adc  to  any  person  or  company  after  a 
certificate  of  improvements  sliall  have  been  issued,  u|)on  ])roper  ])roof 
of  sucii  sale  and  transfer  being  made  to  the  satisfaction  of  the  Chief 
Commissioner  of  T.ands  and  Works,  the  Crown  grant  shall  issue  to 
the  new  holder  of  the  claim,      lb.  s.  11. 

'Derived  from  1891,  c.  25,  8.  41,  Identical. 

42.  ^  When  a  holder  of  a  mineral  claim  has  taken  out  his  certi- 
Hcate  of  im})rovements  he  shall  not  record  any  transfer  of  his  rights 
in  tbo  said  claim  until  he  obtains  his  Crown  grant.     Jb.  s.  42. 

*D«'rived  from  1804,  c.  32,  8.  7. 

43.    *  The  issuance  of  a  Crown  grant  shall   not  invalidate  any 
lien  which  may  have  attached  to  any  mineral  claim  previous  to  the 
issuance  of  such  Crown  grant.     Jb.  s.  43. 
♦Derived  from  1891,  c.  25.  a.  42. 
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44.  "  A  Crown  grant  of  a  mineral  claim  located  on  any  waste 
lands  of  the  Crown  shall  be  deemed  to  transfer  and  pass  the  right 
to  all  minerals  within  the  meaning  of  this  Act  (excepting  coal)  found 
in  veins,  lodes,  or  rock  in  place,  and  whether  such  minerals  are  found 
separately  or  in  combination  with  each  other,  in,  upon,  or  under  the 
land  in  the  said  Crown  grant  mentioned.     Ih.  s.  44. 

'  Section  44,  59  Vict.  c.  34,  1896.  Derived  from  1884,  47  Vict.  c.  10,  ss. 
64  &  69;  consolidated  in  1888;  Consol.  Acts,  c.  82,  ss.  77  &  82;  identical 
with  1891,  c.  25,  s.  43;  amended  in  1895,  c.  39,  s.  6. 

45.  ^  Crown  grants  of  mineral  claims  located  on  lawfully  occu- 
pied lands  the  right  whereon  to  enter,  prospect,  and  mine  all  minerals 
(other  than  coal)  has  been  reserved  to  the  Crown  and  its  licensees, 
shall  pass  to  the  grantee  all  minerals  within  the  meaning  of  this  Act 
(other  than  coal)  found  in  veins  or  lodes,  or  rock  in  place,  and  whe- 
ther such  minerals  are  found  separately  or  in  combination  with  each 
other,  which  may  bq  in,  upon,  or  under  the  land  in  the  said  Crown 
grant  mentioned,  and  including  all  the  rights  given  to  mineral  claim 
holders  of  mineral  claims  so  located,  but  such  Crown  grant  shall  ex- 
pressly  reserve  the  rights  of  such  prior  occupant. 

"Derived  from  1891,  c.  25,  s.  44,  and  1894,  c.  32,  s.  44. 

(Where  the  mineral  claim  is  located  on  land  lawfully  occupied 
under  a  timber  lease,  the  Crown  grant  shall  convey  the  surface  and 
minerals  within  the  meaning  of  this  Act  (save  coal)  found  in  veins 
or  lodes,  or  rock  in  place,  but  shall  reserve  the  timber).     lb.  s.  45. 

46.  ^  Crown  grants  of  mineral  claims  located  on  lawfully  occu- 
pied lands,  the  right  whereon  to  enter  and  mine  gold  and  silver  has 
been  reserved  to  the  Crown  and  its  licensees,  shall  pass  to  the  grantee 
all  the  gold  and  silver  found  in  veins,  or  lodes,  or  rock  in  place,  which 
may  be  in,  upon,  or  imder  the  land  in  the  said  Crown  grant  men- 
tioned, and  including  all  the  rights  given  to  mineral  claim  holders 
of  mineral  claims  so  located;  but  such  Crown  grant  shall  expressly 
reserve  the  rights  of  such  prior  occupant.     lb.  s.  46. 

'  Derived  from  1891.  c.  25,  s.  45. 

47.  ^  If  an  adverse  claim  shall  only  affect  a  portion  of  the  ground 
for  which  a  certificate  of  improvements  is  applied,  the  applicant  shall 
nevertheless  be  entitled  to  a  certificate  of  improvements  for  tlie  un- 
disputed remainder  of  his  claim,  upon  complying  with  the  require- 
ments of  this  Act.  ("The  Mineral  Act  Amendment  Act,  1898," 
s.  15.) 

^Derived  from  1891.  c.  25,  s.  48.  Seo  also  1884,  47  Vict.  c.  10,  s. 
70,  part;  1888,  Consol.  Acts,  c.  82,  s.  83. 
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48.  2  When  judgment  in  such  case  is  rendered  by  the  Court,  a 
memorandum  of  such  judgment  shall  be  entered  in  the  "  Record 
Book  '';  and  if  by  any  judgment  the  original  boundaries  of  any  claim 
shall  be  changed,  a  plat  made  by  a  Provincial  Land  Surveyor,  and 
signed  by  the  Judge  by  whom  the  judgment  has  been  given,  shall 
be  filed  in  the  otlRce  of  the  Mining  Recorder.     lb.  s.  48. 

'Derived  from  1891,  c.  25,  s.  49. 

40.  ^  Every  conveyance,  bill  of  sale,  mortgage,  or  other  docu- 
ment of  title  relating  to  any  mineral  claim,  not  held  as  real  estate, 
or  mining  interest,  shall  be  recorded  within  the  time  prescribed  for 
recording  mineral  claims:  Provided,  always,  that  the  failure  to  so 
record  any  such  document  shall  not  invalidate  the  same  as  between 
the  parties  thereto,  but  such  documents  as  to  third  parties  shall  take 
effect  from  the  date  of  record,  and  not  from  the  date  of  such  docu- 
ment. And  provided  further,  that  after  the  issuajice  of  a  Crown  grant 
for  any  mineral  claim  it  shall  not  be  necessary  to  register  any  transfer 
or  other  document  of  title  executed  subsequent  to  such  Crown  grant 
with  the  Mining  Recorder  of  the  district  in  which  the  said  claim  is 
situated;  but  all  documents  relating  to  the  same  may  thereafter  be 
registered  in  the  same  manner  as  are  otlier  documents  of  title  re- 
lating to  the  transfer  of  real  estate,  and  all  the  provisions  of  the 
"  Land  Registry  Act,"  and  any  amendments  thereto,  shall  apply  to 
such  registration.     Ih.  s.  49. 

» Derived  from  s.  50,  c.  25,  1891,  except  proviso.  See  also  1884,  47  V. 
c.  10,  8.  33. 

Identical  with  1891,  c.  25,  s.  50. 

See  Atkins  v.  Coy,  (1897)  5  B.  C.  R.  14,  which  decides  that  this  and 
the  next  section  "  seem  to  introduce,  as  might  be  expected,  into-  the  law 
relating  to  transfers  undor  above  Act  (the  Mineral  Act,  1891,  and  the 
Mineral  Act  (1891)  Amendnient  Act  (1892),  the  policy  of  the  Land  Regis- 
try laws,  namely,  that  a  prior  unregistered  conveyance  must  be  po«t- 
poned  to  that  which  is  subsequent  but  duly  registered." 

"  The  same  policy  has,  I  believe,  characterized  our  legislation  with 
respect  to  gold  fields  mining  claims  for  the  last  thirty  years  or  upwards." 
Per  McCreight,  J.,  at  p.   14. 

50.  *  Xo  transfer  of  any  mineral  claim,  or  of  any  interest  therein, 
shall  be  enforceable  unless  the  same  shall  be  in  writing,  signed  by  the 
transferrer  or  by  his  agent  authorized  in  writing,  and  recorded  by  the 
Mining  Recorder;   and  if  signed  by  an  agent,  the  authority  of  such 
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agent  shall  be  recorded  before  the  record  of  such  transfer.  All 
mineral  claims  derived  under  Crown  grant,  and  every  transfer  thereof, 
or  any  interest  therein,  shall  be  registered  und^r  the  provisions  of 
the  "  Land  Registry  Act."    lb.  s.  50. 

*  Derived  from  1884,  47  Vict.  c.  10,  s.  33;  1891,  c.  25,  s.  51;  1871,  Rev. 
Laws,  No.  90,  s.  29. 

See  Atkins  v.  Coy,  (1897)  5  B.  C.  R.  14,  note  to  section  49. 

Identical  with  1891,  c.  25,  s.  51. 

See  Wells  v.  Petty,  (1897)  5  B.  C.  R.  360. 

See  Stussi  v.  Brown,  (1897)  5  B.  C.  R.  380,  where  it  was  doubted  by 
McCreight,  J.,  who  delivered  the  judgment  of  the  Supreme  Court,  whether 
the  bar  provided  by  section  51  of  the  Mineral  Act,  1891,  that  "  no  transfer 
of  any  mineral  claim,  etc.,  shall  be  enforceable  unless  the  same  shall 
be  in  writing,  etc.,"  is  not  confined  to  a  plaintiff  seeking  to  enforce  the 
transfer  and  inapplicable  to  a  defendant. 

51.  °  The  transfer  of  any  real  estate  acquired  under  the  provisions 
of  the  "  Gold  Mining  Amendment  Act,  1873,"  shall  be  in  writing, 
signed  by  the  transferrer  or  his  agent  authorized  in  writing,  and  need 
not  be  by  deed  or  under  seal.    lb.  s.  51. 

"Derived  from  1892,  c,  32,  s.  17,  identical. 

52.  '^  Xo  mineral  claim  shall  be  open  to  location  by  any  other 
person  during  the  last  illness,  nor,  unless  with  the  permission  in 
writing  of  the  Gold  Commissioner,  for  twelve  months  after  the  death 
of  the  lawful  holder.    lb.  s.  52. 

^Derived  from  1891,  c.  25,  s.  53;  amended,  1892,  c.  32,  s.  18,  identfcal. 
But  see  1884,  c.  10,  ss.  115  &  117. 

53.  ^  Xo  free  miner  shall  suffer  from  any  acts  of  omission,  or 
commission,  or  delays  on  the  part  of  any  Government  official,  if  such 
can  be  proven.     lb.  s.  53. 

*  Derived  from  1891,  c.  25,  s.  54;  identical;  this  is  a  declaration  of  the 
general  principle  that  an  act  in  law  shall  prejudice  no  man,  actus  legis 
mmini  est  damnosus. 


Mill-sites. 

51.  ^A  free  miner  may  locate  any  unoccupied  and  unreserved 
Crown  land  not  known  to  contain  mineral,  and  not  exceeding  five 
acres,  as  a  mill-site.  Xo  free  miner  shall  be  entitled  to  obtain  and 
hold,  under  this  section  more  than  one  mill-site  for  each  mineral 
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claim  lawfully  held  by  liim.     Such  mill-site  shall  be  as  nearly  as  pos- 
sible ill  the  form  of  a  square.     On  locating  a  mill-site,  the  free  miner 
shall  comjily  with  the  following  requirements: — 
"Derived  from  1891.  c.  25,  s.  55,  identical. 

((/)  Mark  out  the  land  by  placing  a  legal  post  at  each  corner; 

{b)  ]V)st  a  notice  on  each  jmst,  stating — 

1.  The  name  of  such  free  miner: 

2.  The  number  of  his  free  miner's  certificate:  * 

3.  His  intention,  at  the  expiration  of  sixty  days  from  the  date 
of  the  notice,  to  a])])ly  for  the  land  as  a  mill-site: 

4.  The  date  of  the  notice: 

(c)  Post  a  copy  of  such  notice  on  the  office  of  tlie  Mining  Re- 
corder,    lb.  s.  53. 

55.  "^  On  the  expiration  of  sixty  (Jays  after  the  fulfilment  of  the 
above  ie»iuiremcnts,  the  free  miner  shall  deposit,  in  du})licate,  in  the 
ofhce  of  the  Alining  Kecorder,  a  plat  of  the  said  land  made  by  an 
authorized  Provincial  Land  Survtn'or,  and  prove  by  affidavit  that  he 
iias  com])lied  with  the  above  recpiircments,  and  that  the  said  land 
is  not  known  to  contain  minerals,  and  shall  furnish  such  other  proof 
of  the  non-mineral  character  of  the  land  as  the  Gold  Commissioner 
may  require;  the  free  miner  shall  then  ])e  entitled  to  a  lease,  for  one 
year,  of  tiie  said  land,  which  lease  shall  be  executed  l)y  the  (Jold  Com- 
missioner. If,  during  the  continuance  of  such  lease,  such  free  miner 
shall  prove  to  the  satisfaction  of  the  (told  Commissioner  that  he  has 
put  or  constructed  works,  or  machinery  for  mining  or  milling  purj)oscs 
on  the  said  mill-site,  of  the  value  of  at  least  five  hundred  dollars,  he 
shall  be  entitled  to  a  Crown  grant  of  such  mill-site  upon  payment  of 
five  <lollars  per  acre  for  such  land.  Any  free  miner  now  having  a 
lease  of  a  piece  of  land  for  a  mill-site,  upon  ])roving  to  the  satisfac- 
tion of  the  Ciold  Commi.«sioner  that  he  has  ])nt  or  constructed  works, 
or  machinery  for  mining  or  milling  ])urposes,  on  the  said  mill-site 
of  the  value  of  at  least  five  hundred  dollars,  shall,  on  payment  of 
five  dollars  |)er  acre,  be  entitled  to  a  Crown  grant  of  such  mill-site. 
Ih.  s.  55. 

'"Derived  from  and  Identical  with  1891.  c.  25,  s.  56. 
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56.  ^  On  applying  for  a  Crown  grant  of  a  mill-site,  the  free 
miner  shall — 

*  Derived  from  and  identical  with  1891,  c.  25,  s.  57,  containing  in 
addition  sub-section  (f),  "  affidavit  tliat  the  applicant  holds  no  other 
mill-site  obtained  by  him  under  this  Act,"  which  was  repealed  by  1892, 
c.  32,  s.  21. 

(1)  I'ay  the  sum  of  five  dollars  per  acre  to  the  Mining  Recorder. 

(2)  Deposit  with  the  Mining  Eecorder  the  following  documents: 
(a)  Lease  of  the  mill-site: 

(h)  Plat  of  the  mill-site: 

(c)  Surveyor's  original  field-notes: 

(d)  A  certificate  from  the  Gold  Commissioner  that  works  or 
machinery  for  mining  or  milling  purposes  have  been  put 
or  constructed  on  the  mill-site  to  the  value  of  at  least 
five  hundred  dollars: 

(c)  Application  for  the  Crown  grant.    lb.  s.  56. 

ST.  2  Crown  grants  of  mill-sites  shall  pass  to  the  grantee  all  the 
surface  of  the  land  in  the  said  Crown  grant  mentioned,  but  all  such 
Crown  grants  shall  expressly  reserve  all  minerals  under  the  said  land, 
and  the  right  to  the  Crown  and  its  licensees  to  enter  and  mine  the 
said  minerals,  and  may  be  in  the  following  form: — 
2  Derived  from  and  identical  with  1891,  c.  25,  s.  58. 


]  L,  S.    -         Royal  arms. 


Province  of  British  Columbia 
No. 

A^iCTORiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and  so 
forth. 

To  all  to  whom  these  presents  shall  come — Greeting: 
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Know  ye  that  We  do  by  these  presents,  for  Us,  Our  heirs  and 
successors,  in  consideration  of  the  sum  of  to  Us  paid, 

give  and  grant  unto  h     heirs  and  assigns,  All  that  parcel 

or  lot  of  land  situate  and  numbered  on  the 

official  i)lan  or  survey  of  the  said  in  the  Province  of 

Jjiitish  Columbia.  To  have  and  to  hold  the  said  parcel  or  lot  of 
land,  and  all  and  singular  the  premises  hereby  granted,  with  their 
ai»piirtenances,  unto  the  said  h      heirs  and  assigns 

forever. 

Provided^  nevertheless,  that  it  shall  at  all  times  be  lawful  for 
Us,  Our  heirs  and  successors,  or  for  any  person  or  persons  acting  in 
that  behalf  by  Our  or  their  authority,  to  resume  any  part  of  the  said 
lands  which  it  may  be  deemed  necessary  to  resume  for  making  roads, 
canals,  bridges,  towing  paths,  or  other  works  of  public  utility  or  con- 
vmience,  so  nevertheless  that  the  lands  so  to  be  resumed  shall  not 
exceed  one-twentieth  part  of  the  whole  of  the  lands  aforesaid,  and 
tiiat  no  such  resumption  shall  be  made  of  any  lands  on  which  any 
buildings  may  have  been  erected,  or  which  may  be  in  use  for  the 
more  convenient  occupation  of  any  such  buildings. 

Provided  also,  that  it  shall  at  all  times  be  lawful  for  Us,  Our 
heirs  and  successors,  or  for  any  person  or  persons  acting  under  Our 
or  tlieir  authority,  to  enter  into  and  upon  any  part  of  the  said  lands, 
and  to  raise  and  get  thereout  any  minerals,  within  the  meaning  of 
this  Act,  which  may  be  thereupon  or  thereunder  situate,  and  to  use 
and  enjoy  any  and  every  i)art  of  the  same  land,  and  of  tlie  easements 
and  privileges  thereto  belonging,  for  the  purpose  of  such  raising  and 
getting,  and  every  other  i)urpose  connected  therewith,  paying  in 
respect  of  such  raising,  getting  and  use,  reasonable  compensation. 

Provided  also,  that  it  shall  be  lawful  for  any  person  duly  author- 
ized in  that  behalf  by  Us,  Our  heirs  and  successors,  to  take  and  occu- 
py such  water  privileges,  and  to  have  and  enjoy  such  rights  of  carry- 
ing water  over,  through  or  under  any  i)arts  of  the  hereditaments 
hereby  granted,  as  may  be  reasonably  required  for  mining  or  agri- 
cultuial  ]>urjioses  in  the  vicinity  of  the  said  hereditaments,  paying 
therefor  a  reasonable  compensation  to  the  aforesaid  h     heirs 

and  assigns. 

Provided  also,  that  it  shall  be  at  all  times  lawful  for  any  per- 
son didy  authorized  in  that  behalf  by  Us,  Our  heirs  and  successors, 
to  take  from  or  upon  any  part  of  the  hereditaments  hereby  granted, 
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without  compensation,  any  gravel,  sand,  stone,  lime,  timber,  or  other 
material  which  may  be  required  in  the  construction,  maintenance, 
or  repair  of  any  roads,  ferries,  bridges,  or  other  public  worKs. 

In  Testimony  whereof  we  have  caused  these.  Our  letters,  to 
be  made  patent,  and  the  Great  Seal  of  Our  Province  of  British 
Columbia  to  be  hereunto  affixed:   Witness,  His  Honour 

,  Lieutenant-Governor  of  Our  Province  of  British 
Columbia,  at  Our  Government  House,  in  Our  City  of  Victoria, 
this         day  of  ,  in  the  year  of  Our  Lord  one  thousand 

eight  hundred  and  ,  and  in  the         year  of  Our  Reign. 

By  Command.    lb.  s.  57. 

Tunnels  and  Drains. 

58.  Any  free  miner,  being  the  holder  of  a  mineral  claim  or  mine 
held  as  real  estate,  may,  at  the  discretion ^  of  the  Gold  Commissioner, 
obtain  a  license  to  run  a  drain  or  tunnel,  for  drainage  or  any  other 
purpose  connected  with  the  development  or  working  of  such  claim 
or  mine,  through  any  occupied  or  unoccupied  lands,  w^hether  mineral 
or  otherwise,  upon  security  being  first  deposited  or  given  to  such 
Gold  Commissioner  to  his  satisfaction  for  any  damage  that  may  be 
done  thereby,  and  upon  such  other  terms  as  he  shall  think  expedient. 
lb.  s.  58. 

Carson  &  Eholt  v.  Clark  &  Hartley,  (1885)  1  B.  C.  R.  (Part  2)  189; 
Begble,  C.J. 

On  the  construction  of  the  Land  Ordinances  and  Acts,  it  has  been 
held,  that,  under  section  44,  the  Land  Ordinance,  1865,  no  person  is 
empowered  to  take  water  from  any  stream  who  is  not  at  common  law 
a  riparian,  proprietor. 

Also,  that  the  Commissioner  should,  before  granting  any  authority 
to  divert  water  under  the  Land  Acts,  see  that  all  the  requirements  of 
the  statute  have  been  complied  with,  but  that  the  applicant  is  respon- 
sible for  the  insufficiency  of  his  record. 

Semble,  that  the  owner  of  a  water  privilege  cannot  satisfy  section 
50  of  Land  Act,  1875,  by  using  the  ditch  of  another. 

SemUe,  that  even  prior  to  passing  section  50,  no  exclusive  right 
could  be  acquired  until  such  ditch  was  constructed. 

Held,  that  section  44  of  Land  Ordinance,  1865,  did  not  enable 
persons  to  acquire  water-rights  as  against  riparian  owners  of  land  acquired 
prior  to  the  passage  of  that  Act. 

The  duties  of  a  Commissioner  in  considering  applications  for  water 
under  Land  Acts  pointed  out. 
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In  the  case  of  Jenny  Lind  Co.  (appellants)  v.  Bradley-Nicholson  Co. 
(respondents),  (1883)  1  B.  C.  R.  185  (Part  2),  Walkem,  J.  Each  com- 
pany had  a  hill-claim,  fronting  on  the  right  bank  of  William  Creek, 
and  dependent  on  its  water  for  the  moans  of  mining  it.  The  B.  N.  Co., 
whose  claim  was  higher  up-stream  than  the  J.  L.  Co.'s,  turned  nearly  all 
the  water  of  the  crtvk  from  its  bed,  at  a  point  on  the  stream  some  dis- 
tance above  their  claim,  and  conveyed  it  by  a  ditch  to  their  ground, 
thereby  depriving  the  J.  L».  Co.  of  water,  and  obliging  them  to  stop  work. 

The  B.  N.  Co.  claimed  the  right  to  do  so,  by  virtue  of  si^ction  36 
of  the  Gold  Mining  Ordinance,  which  entitles  a  miner  to  use  "  so  much 
of  the  water  naturally  flowing  through  or  past  his  claim  as  may  be 
necessary  to  work  it." 

Held,  reversing  the  Gold  Commissioner's  decision,  that  the  water 
so  used  by  the  B.  N.  Co.  was  not  "water  flowing  through  or  past"  their 
claim,  as  its  natural  flow  had  been  intercepted  and  turned  into  a  ditch 
above  the  claim,  and  that  the  B.  N.  Co.  ha/1,  therefore,  no  right  to  such 
water  under  section  36. 

The  J.  L.  Co.  having  complied  with  Part  X.  of  the  same  Ordinance 
— referring  to  "  Ditches " — obtained  from  the  Gold  Commissioner,  in 
April,  1882,  a  license  to  divert  150  inches  of  water  from  the  creek  at 
their  ditch-head,  which  was  higher  up  stream  than  both  their  and 
the  B.  N.  Co.'s  claims,  and  use  it  by  means  of  their  ditch,  on  the  ground, 
for  mining  purposes,  for  five  years.  The  B.  N.  Co.  held  no  similar  license, 
either  directly  or  derivatively. 

Held,  that  owners  of  hill-claims  could  only  acquire  water  privileges 
such  as  those  claimed  in  the  present  action,  by  complying  with  Part  X.; 
and  that  under  the  circumstances  stated  the  J.  L,  Co.  had  an  exchisivo 
right  to  use  150  inches  of  water,  according  to  the  terms  of  their  license 
and  by  virtue  of  it;  and  that  the  B.  N.  Co.,  having  no  similar  license,  had 
no  right  to  any  of  the  water  of  Williams  Creek. 

Held,  als<>  that  the  grant  of  a  water-privilege,  under  Part  X.,  need 
not  be  by  deed. 

^"Discretion"  said  Lord  Mansfield  In  Rex  v.  Wilkes,  (1770)  4  Burr. 
2539,  "  when  applied  to  a  Court  of  justice  moans  sound  discretion  guided 
by  law.  It  must  be  governed  by  rule,  not  by  humor;  it  must  not  bo  ar- 
bitrary, vague  or  fanciful;  but  legal  and  regular,"  or  according  to  Lord 
Coke,  (Usartio  est  (liHcrninc  prr  Utfnn  quid  «i<  fusttnn. 


'     Part  III. 

Mining  Partnerships. 

50.  3  All  mining  partnerships  shall  he  governed  hy  the  provi- 
Siions  hereof,  iinles.s  they  shall  have  other  and  written  artieles  of  part- 
nership.   Jh.  s.  80. 

'Derived  from  1871,  Rev.  Laws,  No.  90,  s.  78;  1884,  c.  10,  s.  95;  1891, 
c.  25,  s.  81. 
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60.  ^  A  mining  partnership  shall,  unless  otherwise  agreed  upon, 
be  deemed  to  be  a  yearly  partnership, '  renewable  from  year  to  year 
by  tacit  consent.    lb.  s.  81. 

*  Derived  from  1871.  Rev.  Laws,  No.  90,  s.  79;  1884,  c.  10,  s.  96,  with 
which  it  is  identical. 

61.  ^  The  business  of  the  partnership  shall  be  mining  and  such 
other  matters  as  pertain  solely  thereto,     lb.  s.  82. 

»  Almost  identical  with  1871,  Rev.  Laws,  No.  90,  s.  80;  1884,  c.  10,  s. 
97;  1891,  c.  25,  s.  82. 

62.  "  Mining  partnerships  can  locate  and  record  in  the  partner- 
ship name  a  mineral  claim  for  each  partner,  but  the  name 
of  every  partner  and  the  number  of  every  partner's  free  miner's 
certificate  shall  be  on  the  record  of  every  such  claim.  The  part- 
nership name  must  appear  on  every  such  record,  and  all  the 
claims  S3  taken  up  shall  be  the  property  of  the  partnership: 
Provided  always,  that  no  free  miner  who  is  the  member  of  a 
mining  partnership,  holding  by  right  of  location  a  mineral  claim, 
shall  be  entitled  to  hold  by  right  of  location  in  his  own  name  or  i 
the  name  of  any  other  partnership  any  interest  in  any  other  mineral 
claim  on  the  same  vein  or  lode  on  which  the  partnership  claim  is 
situate.     lb.  s.  83. 

"  Derived  from  1891,  c.  25,  s.  84,  with  which  it  is  identical. 

63.  "^  Should  any  partner  fail  to  keep  up  his  free  miner's  cer- 
tificate, such  failure  shall  not  cause  a-  forfeiture,  or  act  as  an  aban- 
donment of  the  partnership  claim,  but  the  share  of  the  partner  who 
shall  so  fail  to  keep  up  his  free  miner's  certificate  shall,  ipso  facto, 
be  and  become  vested  in  his  partners,  pro  rata,  according  to  their 
former  interests,  on  the  said  partners  paying  the  free  miner's  certi- 
ficate for  the  year.    lb.  s.  84. 

'Derived  from  and  identical  with  1891,  54  Vict.  c.  25,  s.  85,  omitting 
the  words  following  at  the  end  of  the  section,  ^'  on  the  said  partners 
paying  the  free  miner's  certificate  for  one  year,"  which  were  added  in 
1895,  c.  39,  s.  7. 

64.  ^  A  partner  in  any  mining  partnership  or  his  agent  author- 
ized in  writing  shall,  at  any  meeting  thereof,  be  entitled  to  vote  upon 
any  interest  or  fraction  of  an  interest  which  he  may  hold  therein; 
but  the  result  of  the  votes  given  shall  be  determined  by  the  number 
of  the  full  interests  voted  upon,  and  not  by  the  number  of  partners 
voting  at  such  meeting.    lb.  s.  85. 

« Section  85,  1896,  almost  identical  with  1884,  c.  10,  s.  99;  18S8,  Consol. 
Acts,  c.  82,  s.  115;  1891,  c.  25,  s.  86,  with  which  it  is  identical. 


556  BRITISH  COLUMBIA 

05.  ®  A  majority  of  such  votes  may  decide  when,  how  long,  and 
iu  what  manner  to  work  the  partnership  claim,  the  number  of  men 
to  be  eniiiloyed,  and  the  extent  and  manner  of  levying  tiie  assess- 
ments to  defray  the  expenses  incurred  by  the  partnership:  Such 
majority  may  also  choose  a  foreman  or  manager,  who  shall  represent 
the  partnership,  and  sue  and  be  sued  in  the  name  of  the  partnership 
lor  assessments  and  otherwise;  and  he  shall  have  power  to  bind  them 
l)y  his  contracts:  Every  partner,  or  his  duly  authorized  agent,  shall 
be  mtitU'd  to  ie])resent  his  interest  in  the  })artnership  j)roperty  by 
work  and  labour  so  long  as  such  work  and  labour  be  satisfactory  to 
the  foreman  or  manager.  In  the  event  of  such  workman  being  dis- 
charged by  the  foreman  or  manager,  the  Court  having  jurisdiction  in 
mining  disputes  may,  if  recpiested,  summon  the  foreman  or  manager 
before  it,  and  upon  hearing  the  facts  make  such  order  as  it  shall 
deem  just.  lb.  s.  86. 

"Substantially  identical  with  1871.  Rev.  Laws,  No.  90,  s.  81;  1884, 
c.  10,  s.  98;  1891,  c.  25,  8.  87,  identical. 

06.  "^  All  assessMients  shall  be  payal)le  within  thirty  days  after 
being  made.    lb.  s.  87. 

'"Section  87,  1896,  derived  from  1871,  Rev.  I^aws,  No.  90,  s.  82,  which 
provides  for  payment  within  5  days  thereafter;  1884,  c.  10,  s.  101;  1888, 
Consol.  Acts,  c.  82,  s.  117;  1891,  c.  25,  s.  88,  is  identical  (30  days). 

07.  *  Any  ])artnor  making  default  in  payment  after  receiving  a 
notice  specifying  the  amount  due  by  him,  shall,  if  such  amount  be 
correct,  be  j;ersonally  liable  therefor  to  the  partnership,  and  his  in- 
terest in  the  partnership  property  may  be  sold  by  the  partnership  for 
the  payment  of  the  debt,  and  any  further  assessment  which  may  have 
accrued  thereon  up  to  the  day  of  sale,  together  with  all  costs  and 
charges  occasioned  by  such  default;  and  if  the  proceeds  of  the  sale 
be  insuflicient  to  pay  off  the  several  sums  mentioned,  the  Court  hav- 
ing jurisdiction  in  mining  disputes,  upon  being  apjdied  to,  shall  issue 
an  Older  directed  to  the  SherifT  to  seize  and  sell  any  other  ])ersonal 
property  of  the  debtor.  Notices  of  sale  shall,  in  either  of  the  above 
cases,  be  conspicuously  posted  thirty  clear  days  prior  to  the  day  of 
?ale  in  the  vicinity  of  such  mining  or  other  property,  and  on  the 
Court  House  or  Mining  Recorder's  ofTice  nearest  thereto.  But  if 
such  partner  be  absent  from  the  district  such  notices  shall  be  posted 
rs  aforesaid  sixty  clear  days  before  the  day  of  sale,  and  a  copy  of  such 
notice  shall  be  published  in  some  newspaper  circulating  in  the  dis- 
trict wherein  such  mining  or  other  property  is  situate.  Such  sale 
shjiU  be  by  public  auction  to  the  highest  bidder.  The  purchaser 
shi.ll  be  entitled  to  possession  of  the  property  sold,  and  to  a  bill  of 
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sale  therefor  signed  by  the  auctioneer;  such  bill  of  sale  shall  confer 
such  title  upon  the  purchaser  as  the  owner  had.  And  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  section  the  Mining  Re- 
corder of  the  mining  division  in  which  the  prcfperty  to  be  sold  Is 
situate,  or  some  one  appointed  by  him,  may  act  as  auctioneer.  II).  s.  88. 
^Derived  from  1871,  Rev.  Laws,  No.  90,  ss.  83  &  84;  1884,  c.  10,  s. 
102;  1888,  Consol.  Acts,  c.  82,  s.  118;  1891,  c.  25,  s.  89,  with  whch  it  is 
identical,  omitting  all  the  words  after  "  and  for  the  purpose,  etc.,"  on 
last  line  of  p.  23,  down  to  the  end  of  section,  which  is  original;  the  prin- 
ciple is  qui  sentit  commodum  sentire  debet  et  onus. 

68.  2  After  a  notice  of  abandonment  in  writing  shall  have  been 
served  on  the  foreman  or  manager  of  a  partnership  by  any  member 
thereof,  and  duly  recorded,  such  member  shall  not  be  liable  for  any 
debts  or  other  liabilities  of  the  partnership  incurred  after  service  and 
record  of  such  notice,  and  no  member  shall  be  deemed  to  have  aban- 
doned an  interest  until  service  and  record  of  such  notice.  Ih.  s.  89. 
=■  Derived  from  1871,  Rev.  Laws,  No.  90,  s.  85;  1884,  c.  10,  s.  103;  1888, 
Consol.  Acts,  c.  82,  s.  119,  and  identical  with  1891,  c.  25,  s.  90. 

60.  3  Upon  the  abandonment  of  any  share  in  a  mining  partner- 
ship, the  title  to  the  abandoned  share  shall  vest  in  the  continuing 
partners,  pro  rata,  according  to  their  former  interests.    li.  s.  90. 
="  Derived  from  and  identical  with  1891,  c.  25,  s.  91. 

70.  ^Any  partner  shall  be  entitled  to  sell,  or  contract  for  the 
sale  of,  his  interest  in  the  partnership  property,  but  such  interest 
shall  continue  liable  ^^  for  all  the  debts  of  the  partnership.    Ih.  s.  91. 

*  Identical  with  and  derived  from    1891,  c.  25,  s.  92. 

*^  On  the  principle  that  qui  sentit  commodum  sentire  dchet  et  onus. 

"71 .  ^  No  partner  shall,  after  a  bill  of  sale  conveying  his  interest 
has  been  recorded,  be  liable  for  any  indebtedness  of  the  partnership 
incurred  thereafter.    lb.  s.  92. 

°  Identical  with  and  derived  from  1891,  c.  25,  s.  93. 

Limited  Liability. 

72.  ^'  Any  mining  partnership  composed  of  two  or  more  free 
miners  may  limit  the  liability  of  its  members,  upon  complying  with 
the  requirements  following,  that  is  to  say: — 

*  Derived  from  1871,  Rev.  Lav/s,  No.  90,  s.  86,  which  provided  for  the 
posting  up  in  a  conspicuous  place  the  name  of  the  company,  with  the 
word  "  registered  "  instead  of  "  limited  liability  ";  1884,  c.  10,  s.  105,  ditto; 
1891,  c.  25,  s.  94,  with  which  it  is  identical. 
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Upon  filing  with  the  Mining  Kecorder  a  declaratory  statement 
containing  the  name  of  tlie  partnership,  the  location  and 
size  of  every  partnership  claim,  and  the  particular  interest 
of  each  partner;  and  also  i)lacing  upon  a  conspicuous  part 
of  every  such  claim,  in  large  letters,  the  name  of  the  part- 
nershi]),  followed  hy  tlie  words  "  Limited  Liability."  Ih.  s.  03. 

7li.  '  The  words  "  Limited  Liability "  shall  thereupon  become 

])art  of  tlie  partnersliip  name.    Ih.  s.  94. 
•Identical  with  1891.  c.  25,  s.  95. 

74 .  '^  After  such  conditions  shall  have  been  comi)lied  with,  no 
member  of  such  partnersliip  shall  be  liable  for  any  indebtedness  in- 
cuircd  thereafter  beyond  an  amount  proportioned  to  his  interest  in 
the  partnership.    lb.  s.  05. 

identical  with  1891,  c.  25,  s.  96. 

T»5.  "  Every  such  i)artnershii)  shall  keep  a  correct  account  of  its 
assits  and  lial)ilities,  together  with  the  names  of  the  ])artners,  and 
the  interest  held  by  each,  and  shall  make  out  a  monllily  balance 
sheet  showing  the  names  of  the  creditors,  and  the  amounts  due  to 
each,  and  file  the  same  among  the  papers  of  the  partnership;  and 
such  balance  sheet  and  all  the  books  of  the  partnership  shall  be  oi)en 
to  the  iiis})ection  of  creditors  at  all  reasonable  hours.    //;.  s.  90. 

"Derived  from  1871,  Rev.  Laws,  No.  90,  s.  88,  substituting  for  the 
words  "  partners  "  and  "  partnership  "  the  words  "  shareholders "  and 
"  company,"  otherwise  identical.  See  also  in  same  form,  1884,  c.  10,  8. 
107;  1888,  Consol.  Acts,  c.  82,  s.  123;  1891,  c.  25,  s.  97,  with  which  it  la 
identical. 

70.  '"  Kvery  partner  in  such  partnership  shall  be  at  liberty  to 
sell  or  dispose  of  his  interest  therein,  or  of  any  part  thereof,  to  any 
other  free  miner."     lb.  s.  97. 

'"1884,  c.  10,  8.  114,  provides  for  every  shareholder,  though  not  a 
free  miner,  being  at  liberty  to  buy,  sell,  etc.;  1888.  Consol.  Acte,  c.  82, 
8.  130;  1891.  c.  25,  s.  98,  is  identical. 

"  The  purchaser  would  be  clothed  with  the  rights  of  the  partner 
so  selling  his  interest;  asHiunatii:*  nfitiir  jure  aurlohs. 

77.  *  No  member  of  such  partnershij),  after  a  bill  of  sale  con- 
\ eying  his  interest  has  been  duly  recorded,  or  alter  he  has  served  a 
notice  of  abandonment  of  his  interest  on  the  foreman,  and  left  a  copy 
thereof  with  the  Mining  Recorder,  sliall  be  liable  for  any  indebtedness 
of  the  partnersliip  incurred  thereafter,     lb.  s.  98. 

'  Derived  from  1871.  Rev.  Laws,  No.  90.  s.  89;  1884,  c.  10,  s.  108; 
1891,  c.  25,  s.  99,  which  is  identical. 
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•78.  2  j^Q  such  partnership  shall  declare  any  dividend  until  all 
its  liabilities  have  been  paid.    Ih.  s.  99. 

-Identical  with  1871,  Rev.  Laws,  No.  90,  s.  90,  substituting  word 
"company"  for  "partnership";  1884,  c.  10,  s.  109;  18§8,  Consol.  Acts,  c. 
82,  s.  125;  1891,  c.  25.  s.  100,  identical. 

TO.  ^  Every  such  partnership  shall  appoint  a  foreman  or  man- 
ager, who  shall  represent  the  partnership,  who  shall  sue  and  be  sued 
in  the  name  of  the  partnership,  and  his  contracts  in  relation  to  the 
business  of  the  partnership  shall  be  deemed  to  be  the  contracts  of 
the  partnership.    lb.  s.  100. 

^Derived  from  1871,  Rev.  Laws,  No.  90,  s.  81,  part;  1884,  c.  10,  s. 
98,  part;  1891,  c.  25,  s.  101,  identical. 

SO.  "^  jSIo  such  partnership  shall  be  liable  for  any  other  indebt- 
edness than  that  contracted  by  its  foreman  or  manager,  or  by  its 
agent  duly  authorized  in  writing.    lb.  s.  101. 

*  Derived  from  1871,  R.  L.  No.  90,  s.  91,  which  reads:  "No  such 
company  shall  be  liable  for  any  indebtedness  contracted  by  any  member 
thereof,  other  than  its  foreman  or  agent  duly  .authorized;"  1884,  c.  10,  s. 
110;  1888,  Consol.  Acts,  c.  82,  s.  126;  1891,  c.  25,  s.  102,  identical. 

81.  ^  Should  any  such  partnership  fail  to  comply  with  any  of 
the  provisions  of  this  Act  relating  exclusively  to  "  limited  liability  " 
partnerships,  such  partnerships  shall,  from  the  date  of  such  failure, 
cease  to  be  a  "  limited  liability  "  partnership.    lb.  s.  102. 

'  Derived  from  and  identical  with  1891,  c.   25,  s.  103. 

Mining  Recorders,  etc.,  etc. 


Part  IV. 
Mining  Eeccrders — Appointment,  Duties,  Powers. 

82.  ^  The  Lieutenant-Governor  in  Council  may  appoint  any 
person  to  be  a  Mining  Recorder  in  and  for  any  part  of  the  Province. 
lb.  s.  103. 

"Identical  with  1884,  c.  10,  s.  19,  part;  1891,  c.  25,  s.  104,  identical. 

83.  ■'Where  mineral  land  is  discovered  in  a  part  of  the  Pro- 
vince so  situate  that  the  provisions  of  this  Act  as  to  free  miners' 
certificates  and  records  of  mining  property  cannot  be  Justly  applied 
or  enforced  by  reason  of  there  being  no  Gold  Commissioner  or  Min- 
ing Recorder  in  the  locality,  it  shall  be  lawful  for  the  miners  of  such 
locality  to  hold  meetings  at  such  times  and  places  as  may  be  agreed 
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upon,  and  at  such  meetings,  by  a  two-thirds  vote,  to  appoint  one  of 
their  number  to  issue  free  miners'  certificates  and  to  enter  records 
of  mining  property;  and  such  certificates  and  records  shall  be  valid, 
n()twith>taiuling  any  informality  therein:  Provided  that  all  records 
so  made,  and  all  foes  for  the  same  in  accordance  with  the  Schedule 
to  this  Act,  and  a  list  of  all  free  miners'  certificates  issued,  and  the 
(late  and  term  thereof,  and  the  fees  for  the  same  be  forwarded  to 
tlie  nearest  Gold  Commissioner  or  Mining  Recorder  as  soon  there- 
after as  ])racticable.    Jh.  s.  104. 

^  SubstantlaJly  identical  with  1884,  c.  10,  s.  28,  substituting  "  auri- 
ferous "  for  "  mineral  "  on  first  line,  and  omitting  the  proviso  also;  1888, 
Consol.  Acts,  c.  82,  s.  43;  1891,  c.  25,  s.  105,  identical. 

S4.  ®  Kvery  Mining  Recorder  shall  issue  free  miners'  certifi- 
cates and  "substituted  certificates"  to  all  persons  and  companies 
entitled  tliereto.    Ih.  s.  105. 

*  Identical  with  1891,  c.  25,  s.  106. 

Hti.  ^  Such  free  miners'  certificates  shall  be  taken  from  a 
))rinted  book  of  forms,  with  duplicate  counterfoils,  one  of  which  coun- 
terfoils shall  be  filed  in  the  otlice  of  the  Mining  Recorder.    lb.  s.  106. 

•Identical  with  1891,  c.  25.  s.  107. 

HS.  ^"  Kvery  Alining  Recorder  shall  keep  the  following  books: 
>«' Identical  with  1891,  c.  25,  s.  108,  omitting  sub-section  (e). 

(a.)  A  l)Ook  to  be  known  as  tlie  "  Record  Book:" 

(/>.)  A  book    to    be    known  as  the  "Record  of  Abandon- 
ments:" 

(c.)  A  book  to  be  known  as  the  "Record  of  Affidavits:" 

((/.)  A  book  to  be  known  as  the  "  Record  of  Conveyances." 

(r.)  A  book  to  be  known  as  the  "  Record  of  Free  Miners* 
Certificates."    Ih.  8.  107. 

H7.  '  I'pon  receipt  of  an  affidavit  sotting  forth  a  detailed 
gtatoment  of  work,  as  required  by  section  24,  the  Mining  Recorder 
sliall  issue  a  certificate  of  work  in  the  Form  E  in  the  Schedule  to 
this  Act.    Th.  s.  108. 

>  Identical  with  1891,  c.  25,  8.  110. 
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88.  2  Upon  issuing  such  certificate  of  work,  the  Mining  Re- 
corder shall  tile  such  affidavit  in  the  Record  of  Affidavits,  and  also 
record  such  certificate  of  work  in  the  Record  Book.*  lb.  s.  109. 

'Identical  with  1891.  c.  25.  s.  111. 

89.  3  Upon  receiving  a  certificate  of  improvements,  the  Min- 
ing Recorder  shall  record  the  same  verbatim  in  the  Record  Book. 
Ih.  s.  110. 

« Identical  with  1891.  c.  25.  s.  112. 

90.  ^  The  Mining  Recorder  shall  record  all  extensions  of  time, 
licenses,  permits,  and  other  privileges  granted  by  the  Gold  Commis- 
sioner or  Mining  Recorder,  and  all  forfeitures  declared  by  the  Gold 
Commissioner,  and  a  memorandum  of  every  judgment  affecting  a 
mineral  claim  or  other  mining  property,  in  the  Record  Book.  1897, 
c.  28,  s.  9. 

*  Section  111,  1896;  s.  9,  c.  28,  1897;  see  1891,  c.  25,  s.  113,  from  which  it 
Is  derived. 

dl.  5  Upon  any  Mining  Recorder  issuing  a  free  miner's  certi- 
ficate, or  upon  any  free  miner  applying  to  record  any  mineral  claim, 
bill  of  sale,  or  other  instrument,  the  Mining  Recorder  shall  enter  in 
the  free  miners'  certificate  book  the  particulars  of  such  free  miner's 
certificate,  giving  number  of  certificate,  date,  place  of  issue,  and  to 
whom  issued.    16.  s.  112. 

'*  Original. 

92.  ^  Upon  the  receipt  of  a  notice  of  abandonment,  the  Min- 
ing Recorder  shall  record  the  same  in  the  Record  of  Abandonments, 
and  file  such  notice,  and  write  across  the  record  of  the  claim  affected 
by  such  notice,  in  the  Record  Book,  the  word  "  Abandoned,"  and 
the  date  of  the  receipt  by  him  of  the  notice.  If  only  an  interest  in 
a  mineral  claim  is  abandoned,  and  not  the  entire  claim,  the  memo- 
randum in  the  record  shall  show  which  interest  is  abandoned. 
Ih.  s.  113. 

•Derived  from  1891,  c.  25,  s.  114. 

93.  "^  The  Mining  Recorder  shall  record,  by  copying  out  ver- 
batim all  affidavits  and  declaratory  statements  required  to  be  recorded 
in  connection  with  his  office,  in  the  Record  of  Affidavits.    Ih.  s.  114. 

'Derived  from  1891,  c.  25,  s.  115. 

36— M 
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04 .  *"  The  ^ilining  Kecorder  shall  record,  by  copying  out  ver- 
baiini,  iu  the  Record  of  Conveyances,  all  conveyances,  mortgages, 
bills  of  sale,  contracts  for  sale,  and  oilier  documents  of  title,  includ- 
ing powers  of  attorney,  or  other  authorities,  to  execute  all  or  any  of 
the  above  description  of  documents  when  brought  to  him  for  that 
purpose.    lb.  s.  115. 

•Derived  from  1891,  c.  25,  8.  116. 

05.  °  The  ^Mining  Recorder  shall  record  in  the  Record  Book 
all  other  documents  relating  to  mining  property  which  may  be 
l)rought  to  him  for  record,  and  shall  file  all  such  documents  which 
may  be  brought  to  him  to  be  filed.    lb.  s.  116. 

"Derived  from  1891,  c.  25.  a.  117. 

96.  ^"  Every  entry  made  in  any  of  the  above  books  shall  show 
the  date  on  which  sucli  entry  was  made.    lb.  s.  117. 

"Derived  from  1891.  c.  25.  s.  118. 

07.  ^  All  books  of  record    and    documents  filed   shall,  during 
office  hours,  be  open  to  public  inspection  free  of  charge.    lb.  s.  118. 
'  Derived  from  1884,  c.  10,  s.  35;  1891,  c.  25.  s.  119. 

9H.  2  Every  copy  of,  or  extract  from,  any  entry  in  any  of  tlic 
sa'd  books,  or  of  any  document  filed  in  the  Mining  Recorders  Office,. 
certifTed  to  be  a  true  copy  or  extract  by  the  Mining  Recorder,  shall 
be  received  in  any  Court  as  evidence  of  the  matters  therein  contained. 
lb.  s.  119. 

^Derived  from  1871.  Rev.  Laws,  No.  90,  s.  32;  1884,  c.  10,  s.  36;  188S, 
Consol.  Acts,  c.  82,  s.  48;  1891,  c.  25,  s.  120,  with  which  if  is  identical. 

1M>.  ^  T'pou  receipt  from  the  holder  of  a  certificate  of  improve- 
ments of  an  application  for  a  Crown  grant  in  the  proper  form,  and 
all  moneys  payable  in  respect  of  the  claim  for  which  a  Crown  grant 
is  apjdied,  the  Gold  Commissioner  shall  send  such  moneys,  together 
with  the  undermentioned  papers,  to  the  Chief  Commissioner  of  Lands 
and  Works: — 

»  Derived  from  1891,  c.  25,  s.  121  and  sub-sections,  with  the^e  ex- 
ceptions, "Mining  Recorder"  on  4th  line  for  "Gold  Commissioner,"  and 
"  Gold  Commissioner "  on  5th  lino  for  "  Chief  Commissioner  of  Lands 
and  Works,"  omitting  "  Form  G  "  from  2nd  sub-section,  and  for  3rd  sub- 
section read  "  affidavit  of  the  Provincial  I>and  Surveyor";  also  adding  after 
sub-section  this,  (6)  "  an  application  for  the  Crown  grant;"  amended, 
1893,  c.  29.  s.  12,  identical. 
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(1.)  The  certificate  of  improvements: 

(2.)  Affidavit  of  the  holder  of  the  mineral  claim,  or  his  agent — 
Form  G:  ' 

(3.)  A  copy  of  the  plat  of  the  mineral  claim: 

(4.)  The  copy  of  the  surveyor's  original  field-notes: 

(5.)  Mining  Eecorder's  certificate — Form  I.    lb.  s.  120. 

100.  "^Upon  receipt  from  the  lessee  of  a  mill-site  of  all  the 
moneys  and  documents  mentioned  in  section  56,  the  Mining  Re- 
corder shall  send  the  same  to  the  Gold  Commissioner.    lb.  s.  122. 

*  Derived!  from  1891,  c.  25,  s.  122,  except  figures  "  57  "  on  second  line. 

101.  ^  Before  issuing  any  free  miner's  certificate,  or  substituted 
certificate,  or  certificate  of  work,  or  making  any  entry  in  any  book 
of  record,  or  filing  any  document,  or  making  any  copy  or  extract 
therefrom,  the  Mining  Recorder  shall  collect  the  fees  payable  in  re- 
spect thereof. 

**  Derived  from  1891.  c.  25,  s.  123. 


Mining  Divisions. 

102.  °  It  shall  be  lawful  for  the  Lieutenant-Governor  in  Council 
to  divide  and  subdivide  any  district  into  mining  divisions,  and  to 
establish  in  each  mining  division  a  Mining  Recorder's  office.  lb.  s.  123. 

®  See  1871,  R.  L.  No.  90,  ss.  4  &  5,  appointing  Gold  Commissioners 
and  Mining  Court;  1884,  c.  10,  s.  19;  1891,  c.  25,  s.  125,  with  which  it  is 
identical. 

103.  "^  Upon  the  establishment  of  a  mining  division,  and  the 
opening  of  a  Mining  Recordei"'  i  office  therein,  under  the  authority 
of  the  last  preceding  section — 

'Section  124,  revised  1896;  s.  10,  c.  28,  1897;  derived  from  1891,  c. 
25,  s.  126,  and  sub-sections  (a)  and  (b).  The  material  differences  are: 
1st,  the  omission  of  the  words  "  not  held  as  real  estate  "  where  they 
occur  on  line  4th,  sub-sectiom  (a);  2nd,  in  sub-section  (b),  on  line  5, 
"  s.  108  "  for  "  107;"  3rd,  omission  of  words  "  not  held  as  real  estate  "  on 
line  4th  in  s.-s.  (b),  otherwise  almost  identical. 

See  Kilboume  v.  McGuigan,  (1897)  5  B.  C.  R.  233. 
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{<i.)  Such  office,  and  none  other,  shall  be  the  proper  office  for 
recording  all  claims,  records,  certificates,  documents,  or 
other  instruments  affecting  claims,  mines  or  mining  pro- 
perty situate  within  such  mining  division  not  held  as  real 
estate;  and  whenever,  by  this  Act,  or  any  Act  amending 
the  same,  anything  is  required  to  be  done  at  or  in  tlie  office 
of  tlie  Gold  Commissioner  or  Mining  Kecorder  of  the  dis- 
trict, it  shall,  if  the  same  affects  or  concerns  any  claim, 
mine  or  mining  property  situate  within  a  mining  division 
not  lield  as  real  estate,  be  done  at  or  in  the  ofhce  of  the 
Mining  Kecorder  of  the  mining  division  wherein  such  claim 
or  mine,  or  other  mining  property,  is  situate: 

(b.)  V\Hm  the  district  or  division  of  any  Mining  Recorder  ])eing 
divided  or  sul)dividod  into  mining  divisions,  it  shall  be  the 
duty  of  such  Mining  Recorder  to  make,  or  cause  to  l:)e  made, 
a  transcript  of  all  the  entries  in  all  the  books  mentioned  in 
section  80,  affecting  claims,  mines  or  mining  property  situ- 
ate in  each  newly  created  mining  division  not  licid  as  real 
estate,  and  to  forward  the  same  to  the  Alining  Recorder  of 
sueli  mining  division,  and  such  transcript  shall  be  kept  in 
sucli  office  as  part  of  tlie  records  of  such  ofhce,  and  all 
transcripts  of  such  records,  certificates,  documents,  or 
other  instruments  shall  prima  facie  be  deemed  to  be  true 
copies  of  the  several  records,  certificates,  documents  or 
other  instruments  of  which  they  purport  to  be  transcripts; 
and  such  transcripts  or  coi)ies  thereof,  when  certified  by 
the  ^[ining  Recorder  of  the  mining  division  in  whose  ofllice 
they  are  kept,  shall  be  admissible  in  evidence  in  all  Courts 
of  Judicature  in  this  Province.  1897,  c.  28,  s.  10. 

104.  ^  When  there  shall  be  no  Alining  Recorder  for  a  district  or 
division,  the  duties  of  the  Mining  Recorder  shall  devolve  upon  the 
Gold  Commissioner,  and  it  shall  at  all  times  be  lawful  for  the  Gold 
Commissioner  to  perform  the  duties  of  the  Mining  Recorder,  and  the 
Gold  Commissioner  shall  have  all  the  powers  of  a  Mining  Recorder. 
Ik  8.  125. 

•Derived  from  1891,  c.  25,  s.  127. 

105.  "  The  Mining  l^ecorder's  oflice  shall  be  open  upon  such 
days  and  hours  as  the  Lieutenant-Governor  in  Council  may  from  time 
to  time  appoint,  and  failing  any  particular  appointment  shall  be 
kept  open  upon  all  days,  excepting  public  holidays,  from  9  a.m.  to 
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4  p.m.  and  such  times  shall  be  deemed  the  office  hours  of  such  office. 
lb.  s.  126. 

» Section  126,  1896,  derived  from  1891,  c.  25,  s.  128/  reading  "  10  a.m." 
for  "  9  a.m."  on  4th  line. 

Part  V. 

GOLD   COMMISSIONERS. 

Appointment  and  Ministerial  Powers. 

106.  ^^  The  Lieutenant-Governor  in  Council  may  from  time  to 
time  appoint  such  persons  as  he  shall  think  proper  to  be  respectively 
Chief  Gold  Commissioner  and  Gold  Commissioners,  either  for  the 
whole  Province  or  for  any  particular  districts  therein,  and  from  time 
to  time  in  like  manner  fix  and  vary  the  limits  of  and  subdivide  such 
districts,  and  make  and  revoke  all  such  appointments.  C.  A.  1888, 
c.  82,  s.  4. 

'"  Derived  from  1871,  Rev.  Laws,  No.  9,  s.  4,  reading  "  Governor " 
for  "  Lt.-Governor  in  Council  "  on  1st  line,  and  "  Colony  "^for  "  Province  " 
on  4tli  line;  otherwise  identical. 

Tunnels  and  Drains. 

lOT.  ^  It  shall  be  lawful  for,  but  not  incumbent  upon,  the  Gold 
Commissioner  to  grant  a  license  to  any  free  miner,  being  the  lawful 
holder  of  a  mineral  claim  or  mine  held  as  real  estate,  to  run  a  drain 
or  tunnel,  for  any  purpose  connected  with  the  development  or  work- 
ing of  such  claim  or  mine,  through  any  occupied  or  unoccupied 
lands,  whether  mineral  or  otherwise,  upon  security  being  deposited 
or  given  to  him,  to  his  satisfaction,  for  any  damage  that  may  be  done 
thereby,  and  upon  such  other  terms  as  he  shall  think  fit.    Ih.  s.  127. 

^See  1871,  Rev.  Laws,  No.  90,  s.  69;  see  also  1884,  c.  10,  s.  85;  1888, 
Consol.  Acts,  c.  82,  ss.  101  &  102,  but  identical  with  1891,  c.  25,  s.  129. 

[Sections  128  to  134,  of  the  Act  of  1896,  inclusive,  repealed  by 
1897,  c.  28,  s.  19.] 

WorJcing  of  Mines  or  Claims,  and  other  Powers. 

108.  2  The  Gold  Commissioner  may,  in  his  discretion,  permit  a 
free  miner  to  re-locate  a  mineral  claim,  or  any  part  thereof,  which 
may  have  been  abandoned  or  forfeited  by  such  free  miner:  Provided 
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that  such  re-locations  shall  not  prejudice  or  interfere  with  the  rights 
or  interest  of  others,     Ih.  s.  135. 
•Derived  from  1891,  c.  25.  s.  139. 

lOO.  3  The  Gold  Commissioner  may  mark  out  a  space  of  ground 
for  deposits  of  leavings  and  deads  from  any  tunnel,  claim,  or  mining 
ground,  upon  such  terms  as  he  may  think  just.     lb.  s.  136. 
'  Derived  from  1891,  c.  25,  s.  140. 

110.  ^  The  Gold  Commissioner  shall  have  the  power  to  sum- 
marily order  any  mining  works  to  be  so  carried  on  as  not  to  interfere 
with  or  endanger  the  safety  of  the  public,  any  public  work  or  high- 
way, or  any  mining  property,  mineral  claims,  mining  claims,  bed- 
rock drains,  or  bed-rock  flumes;  and  any  abandoned  works  may  by 
his  order  be  either  filled  up  or  guarded  to  his  satisfaction  at  the  cost 
of  the  parties  who  may  have  constructed  the  same,  or,  in  their  ab- 
sence, upon  sucli  terms  as  he  shall  think  fit.     lb.  s.  137. 

*  Derived  from  1891,  c.  25,  s.  141. 

111.  •"' Notwithstanding  anything  contained  in  the  "Gold  Min- 
ing Amendment  Act,  1873,''  or  in  any  Crown  grant  issued  under  the 
said  Act,  or  under  this  or  any  other  Act,  it  shall  be  lawful  for  the 
Gold  Commissioner,  in  his  discretion,  and  with  or  without  any  terms 
or  conditions,  to  allow  to  the  owners  of  mineral  claims  all  such  rights 
or  privileges  in  and  over  mineral  or  other  claims  held  as  real  estate 
as  may  be  allowed  in  and  over  claims  not  so  held;  and  owners  of 
claims  held  as  real  estate  shall  be  entitled  to  the  same  rights  and 
privileges  as  owners  of  claims  not  so  held.     lb.  s.  138. 

'  Derived  from  1891,  c.  25,  s.  142. 

112.  **  rj)on  receiving  an  apjdication  for  a  mill-site  from  any 
free  miner,  and  upon  proof  being  furnished  to  his  satisfaction  of  the 
non-mineral  character  of  the  land  applied  for,  and  the  deposit  in 
dupli(a{e  of  a  plat  of  said  land,  and  upon  proof  by  affidavit  that  the 
applicant  has  complied  with  the  re(piirementH  of  section  51  of  this 
Act,  the  Gold  Commissioner  shall  issue  to  the  applicant  a  lease  of 
such  land  for  one  year,  in  the  form  in  the  Schedule  to  this  Act. 
Jb.  s.  130. 

« DiTivod    from    1891,   c.   25,   8.   143,  substituting    "  section  55 "   for 
"  section  54  "  on  5th  line. 

113.  '  I^pon  being  satisfied  that  the  lessee  of  a  mill-site  has  put 
or  constructed  thereon  works  or  machinery  for  mining  or  milling 
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purposes  to  an  amount  of  not  less  than  five  hundred  dollars,  the  Gold. 
Commissioner  shall  issue  his  certificate  to  that  effect.     lb.  s.  140. 

^Derived  from  1891,  c.  25,  s.  144. 

» 

114.  ^  Upon  receipt  from  the  Mining  Recorder  of  the  moneys 
and  documents  mentioned  or  referred  to  in  section  100,  the  Gold 
Commissioner  shall  satisfy  himself  that  the  same  are  in  order,  and 
then  forward  the  same  to  the  Chief  Commissioner  of  Lands  and 
Works.     /&.  s.  141. 

» Derived  from  1891,  c.  25,  s.  145,  adding  "  or  122  "  after  "  121 "  on 
2nd  line;  amended,  1893,  c.  29,  s.  13,  identical. 

115  "  The  Gold  Commissioner  shall  have  power  to  do  all  things 
necessary  or  expedient  for  the  carrying  out  of  the  provisions  of  this 
Act.     lb.  s.  142. 

^Derived  from  1891,  c.  25,  s.  146.  Without  express  authority  the 
Gold  Commissioner  would  have  implied  authority  to  do  all  things  neces- 
sary to  carry  out  the  provisions  of  the  Act  for  quando  aliquid  mandatur, 
mandatur  et  omne  per  quod,  per  venitur  ad  illud. 


Administration. 

116.  '^^  The  Oold  Commissioner,  or  any  person  authorized  by 
him  shall  take  charge  of  all  the  property,  within  the  district  of  such 
Commissioner,  of  any  deceased  free  miner  until  the  issue  of  letters  of 
administration  or  probate  of  the  will,  if  any,  and  may  cause  any 
mineral  claims  held  or  owned  to  be  duly  represented  or  dispense 
therewith  at  his  option:  Provided,  however,  that  where  any  free 
miner  shall  die  intestate,  and  the  value  of  the  personal  estate  of  such 
deceased  free  miner  is  less  than  three  hundred  dollars,  it  shall  not 
be  necessary  for  the  Gold  Commissioner  to  obtain  from  any  Court 
letters  of  administration,  but  in  such  case  the  Gold  Commissioner 
may  administer  and  wind  up  the  personal  estate  of  the  deceased,  and 
do  all  things  necessary  and  proper  therefor,  and  act  in  all  respects  as 
if  letters  of  administration  to  the  personal  estate  of  such  deceased 
free  miner  had  been  granted  to  such  Gold  Commissioner,  and  the  Gold 
Commissioner  shall  produce  and  pass  his  accounts,  in  each  estate  of 
which  he  shall  undertake  the  administration,  before  a  Judge  of  the 
County  Court  of  the  district. 

^"Section  143,  1896;  s.  26,  c.  28,  1897;  see  R.  L.  No.  90,  ss.  98-99;  also 
1884,  c.  10,  ss.  116.  117;  1888,  Consol.  Acts,  c.  82,  ss.  132-3;  1891,  c.  25,  s.  148. 
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Omits  after  word  "  property."  on  2nd  line,  "  within  the  district  of  such 
Commissioner;"  and  omits  after  the  word  "any"  on  4th  line,  the  words 
"  and  may  cause  mineral  claims  held  or  owned  to  be  duly  represented 
or  dispensed  therewith  at  his  option,"  otherwise  Identical.  1892.  c.  32, 
s.  24,  amends  to  read  identical;  s.  143  (a)  1896;  s.  20,  c.  28,  1897,  original. 

{a)  The  Gold  Commissioner  or  person  authorized  by  him  as 
aforesaid  shall  be  governed  by  the  provisions  of  the  "  Offi- 
cial Administrators  Act,"  and  any  Rules  and  Regulations 
tliereunder.     1897,  c.  28,  s.  20. 


Tart  VI. 

Jurisdiction,  Procedure,  Forms,  and  Costs. 

COUNTY  COURTS. 

117.  *  In  addition  to  tlie  jurisdiction  and  powers  given  to 
County  Courts  by  the  "County  Courts  Jurisdiction  Act,"  and  other 
Acts,  eveiT  County  Court  sliall  liave  and  exercise,  within  the  limits 
of  its  district,  all  tlie  jurisdiction  and  powers  of  a  Court  of  Law  and 
Equity— 

'  Section  144  and  s.-ss.  (1)  to  (11),  s.  1871,  R.  L.  No.  90.  s.  6,  as  to 
Jurisdiction  of  Gold  Commissioner,  and  Mining)  Court  jurisdiction  as  a 
Court  of  Law  and  Equity.  This  is  continued  in  1888,  Consol.  A.,  c.  82, 
8.  6;  1891,  c.  25,  s.  149,  and  s.-ss.  (1)  to  (10)-  Identical;  s.-s.  (11)  Is  original. 

In  Corbin  v.  Lookout  Mining  and  Milling  Company  (Foreign),  (1897) 
5  B.  C.  R.  281,  the  Supreme  Court  held  that  sections  144-150  refer  only 
to  procedure  In  the  County  Courts. 

Per  McCrelght,  J.  (lb.  p.  282):  "I  think  the  right  to  trial  by  Jury  In 
mining  cases  In  the  Supreme  Court  Is  not  changed  by  the  Mineral  Act, 
1896,"  etc. 

Per  Davie,  C.J.  (Ih.  p.  283):  "The  right  of  the  grantee  frcm  the 
Crown  of  a  mineral  claim  Is  not  a  right  to  the  land  or  to  the  possession 
of  It,  as  land.  One  person  may  be  the  owner  of  the  land  and  another  per- 
son may  acquire  the  right  to  the  minerals  thereunder,  together  with  the 
Incidental  surface  rights  given  by  the  Mineral  Acts." 

(1.)  In  all  personal  actions,  where  the  debt  or  damages  claimed 
arise  directly  out  of  tlie  business  of  mining  (other  than  coal 
mining),  or  from  the  exercise  of  or  interference  with  any 
right,  power,  or  privilege  given,  or  claimed  to  be  given,  by 
tills  Act  or  any  other  Act  relating  to  mining  (other  than 
coal  mining): 


f 
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(2.)  In  all  actions  between  employers  and  employees,  where 
the  employment  is  directly  connected  with  the  business  of 
mining  (other  than  coal  mining): 

(3.)  In  all  actions  for  supplies  to  persons  engaged  in  mining, 
where  such  supplies  were  bought,  contracted  for,  or  sup- 
plied, or  were  alleged  to  have  been,  bought,  contracted  for, 
or  supplied  for  mining  purposes,  or  for  consumption  by 
persons  engaged  in  mining  or  prospecting: 

(4.)  In  all  actions  of  trespass  on  or  in  respect  of  mineral  claims 
or  other  mining  property,  or  upon  or  in  respect  of  lands 
entered  or  trespassed  on,  or  claimed  to  have  been  entered 
or  trespassed  on,  in  searching  for,  mining,  or  working  min- 
erals (other  than  coal),  or  for  any  other  purpose  directly 
connected  with  the  business  of  mining  (other  than  coal 
mining),  or  in  the  exercise  of  any  power  or  privilege  given, 
or  claimed  to  be  given,  by  this  Act,  or  any  other  Act  re- 
lating to  mining  (other  than  coal  mining): 

(5.)  In  all  actions  of  ejectment  from  mineral  claims  or  other 
mining  property,  or  from  lands  entered,  or  claimed  to  have 
been  entered,  in  searching  for,  mining,  or  working  minerals 
(other  than  coal),  or  for  any  purpose  directly  connected 
with  the  business  of  mining,  or  entered,  or  claimed  to  have 
been  entered,  under  some  power,  right  or  authority  given 
or  obtained  under  the  provisions  of  this  Act,  or  any  other 
Act  relating  to  mining  (other  than  coal  mining): 

(6.)  In  all  suits  for  foreclosure  or  redemption,  or  for  enforcing 
any  charge  or  lien,  where  the  mortgage,  charge  or  lien  shall 
be  on  mineral  claims,  mines,  or  other  mining  property: 

(7.)  In  all  suits  for  specific  performance  of,  or  for  reforming,  or 
delivering  up,  or  cancelling  any  agreement  for  sale,  pur- 
chase, or  lease  of  any  mineral  claim,  mine,  or  other  mining 
property: 

(8.)  In  all  suits  for  the  dissolution  or  winding  up  of  any  min- 
ing partnership,  whether  registered  or  not,  under  the  pro- 
visions of  this  Act: 

(9.)  In  all  suits  relative  to  water  rights  claimed  under  this  Act, 
or  any  other  Act  relating  to  mining  (other  than  coal  min- 
ing): 
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(10.)  In  all  proceedings  for  orders  in  the  nature  of  injunctions, 
where  the  same  are  requisite  for  the  granting  of  relief  in 
any  matter  in  which  jurisdiction  is  given  to  the  County 
Court  by  this  Act: 

(11.)  Provided,  always,  that  at  any  time  during  the  progress  of 
any  action,  suit  or  matter  relating  to  or  concerning  any  of 
the  classes  of  subjects  in  this  section  before  referred  to  and 
enumerated,  any  of  the  parties  to  such  action,  suit  or  mat- 
ter may  apply  by  summons  to  any  Judge  of  the  Supreme 
Court  at  Chambers  for  an  order  directing  the  transfer  of 
such  action,  suit  or  matter  into  the  Supreme  Court,  and 
upon  such  summons  any  Judge  of  the  Supreme  Court  may, 
if  satisfied  that  it  is  expedient  such  action,  suit  or  matter 
should  be  so  transferred,  make  an  order  directing  the  trans- 
fer of  such  action,  suit  or  matter  into  the  Supreme  Court, 
and  may  in  and  by  such  order  give  all  necessary  directions 
for  efTectually  procuring  and  completing  such  transfer,  and 
may  make  such  order  as  to  costs,  as  well  of  the  proceedings 
theretofore  had  and  taken  in  the  County  Court  as  of  such 
summons,  as  he  may  think  fit,  and  from  and  after  the 
making  of  any  such  order  for  transfer  into  tiie  Supreme 
Court  all  proceedings  in  respect  of  such  action,  suit  or 
matter,  shall  be  had  and  determined  in  the  Supreme  Court, 
and  the  jurisdiction  of  the  County  Court  in  respect  thereof 
shall  absolutely  cease  and  determine.  The  Supreme  Court, 
or  a  Judge  thereof,  shall  have  discretion  to  order  that  any 
case  so  transferred  shall  be  heard,  tried  or  disposed  of  with- 
out pleadings.     Ih.  s.  144. 

IIH.  The  jurisdiction  given  to  County  Courts  by  this  Act  shall 
be  known  as  the  "mining  jurisdicti(m  "  of  the  County  Court,  and 
the  words  "  mining  jurisdiction  ''  shall  be  written  or  printed  on  all 
Fummon.sos,  writs  and  other  process,  and  all  other  documents  in  ever}' 
action  or  causo  brought  under  the  mining  jurisdiction  of  the  County 
Court.     Ih.  s.  HT). 

In  8iib»Uinre  samo  as  1884,  c.  10,  s.  9;    1891.  c.  25,  s.  150,  Is  identical. 

Burk  v.  Tiinstall,  (1890)  2  B.  C.  R.  12.  (Drako.  J.)  It  is  competent 
to  the  Province  to  cronte  Mining  Courts  and  to  fix  tlicir  Jurisdiction,  but 
not  to  appoint  any  officers  thereof  with  other  than  ministerial   powers. 

This  was  an  application  for  n  writ  of  prohibition  against  George 
Tunstall  to  restrain  him  as  Gold  Commissioner  for  West  Kootenay  from 
further   proceeding    in   an    action   brought   in    his   Court   under   powers 
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given  to  him  as  a  Gold  Commissioner  sitting  as  a  Judge  in  a  Mining 
Court  under  section  11  of  the  Mineral  Act,  1888. 

In  Atkins  v.  Coy,  (1895)  5  B.  C.  R.  10,  Walkem,  J.,  ift  giving  judg- 
ment for  the  Court,  decided  the  Full  Court  has  upon  an  appeal  com- 
plete jurisdiction,  under  section  29  of  the  Mineral  Act,  1888,*  which  pro- 
vided that  "  An  appeal  shall  lie  from  any  judgment  of  a  Mining  Court 
or  of  a  County  Court  in  a  mining  cause  to  the  Supreme  Court  at  Vic- 
toria, sitting  as  a  Full  Court,"  etc.,  over  the  whole  subject,  and  power 
to  grant  a  new  trial,  as  an  alternative,  whether  moved  for  or  not.  and 
said,  p.  11:  "  The  policy  of  the  Act  is  the  same  as  that  of  the  Judica- 
ture Act,  and  of  Order  LVIII.,  Rule  6,  that  a  judgment  of  a  Court  of 
Appeal  should  cover  the  whole  subject." 

By  section  29  of  the  Mineral  Act,  C.  S.  B.  C.  1888,  the  Supreme 
Court  of  British  Columbia  "  can  hear  de  novo,  order  a  new  trial  or  enter 
up  a  new  judgment  for  one  or  other  of  the  litigants."  Per  Drake,  J., 
Atkins  V.  Coy,  (1897)  5  B.  C.  R.  at  p.  19. 

The  provision  in  this  section,  that  appeals  from  judgments  of  Min- 
ing Courts  "  may  be  in  the  form  of  a  case  settled  and  signed  by  the 
parties,"  is  not  imperative,  but  such  appeals  may  be  brought  in  the  same 
form  as  in  ordinary  cases.    Kinney  v.  Harris,  (1897)  5  B.  C.  R.  229. 

110.  County  Courts  and  County  Court  Judges,  Registrars,  She- 
riffs, and  other  officers,  shall  have  the  same  duties,  powers,  privi- 
leges, and  authorities  in  all  actions  and  suits,  and  other  proceedings 
brought  under  the  mining  jurisdiction  of  the  County  Court,  as  they 
now  have,  or  at  any  time  hereafter  may  have,  in  actions  and  suits 
and  other  proceedings  brought  under. the  ordinary  jurisdiction  of 
the  County  Court,  and  the  provisions  of  all  Acts  for  the  time  being 
in  force  regulating  the  duties  and  powers  of  County  Courts  and 
County  Court  Judges,  Registrars,  Sheriffs,  and  other  officers,  and 
regulating  the  practice  and  procedure  in  County  Courts,  and  all 
Rules  and  Orders  for  the  time  being  applicable  to  the  ordinary  juris- 
diction of  the  County  Court,  shall,  so  far  as  practicable  and  not  in- 
consistent with  this  Act,  apply  to  the  mining  jurisdiction  of  the 
County  Court.     Ih.  s.  146. 

120.  Where  disputes  arise  concerning  mining  property,  portions 
whereof  are  situated  in  adjoining  or  different  districts,  the  County 
Court  of  either  of  such  districts  before  which  the  dispute  is  first 
brought  shall  determine  it.     lb.  s.  147. 

121.  The  hearing  of  any  summons,  plaint,  or  other  process  in 
any  County  Court  shall  not  be  deferred  beyond  the  shortest  reason- 
able time  necessary  in  the  interests  of  all  parties  concerned,  and  it 
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shall  be  lawful  for  the  Registrar  to  make  summonses  or  other  pro- 
coc'(lin<rs  returnable  forthwitli,  or  at  any  other  time.     lb.  s.  148. 

122.  In  all  mining  actions  or  suits  the  Court  may  decide 
the  question  at  issue  upon  the  ground  in  dispute,  and  such  decision 
shall  be  entered  as  in  ordinary  cases,  and  have  the  same  virtue  and 
elFect  as  if  rendered  in  Court.     lb.  s.  149. 

123.  In  any  mining  cause  or  suit,  either  party  may  require  that 
the  issues  of  fact  shall  be  tried  by  a  jury,  and  the  Judge  may,  before 
delivering  judgment  in  any  action,  suit,  or  other  proceeding,  direct 
111]  or  any  issues  of  fact  to  be  found  by  a  jury.     lb.  s.  150. 

124.  In  all  actions,  suits,  and  other  proceedings  within  the 
mining  jurisdiction  of  the  County  Court,  the  Judge  may  order  that 
costs  be  ta.xed  on  the  higher  or  lower  scale  allowed  by  the  County 
Court  Kuhs;  or  if  he  shall  consider  the  case  of  sufficient  im])ortance, 
he  may  order  that  costs  be  taxed  as  in  the  Supreme  Court,  and  the 
costs  so  ordered  shall  be  the  costs  recoverable  in  such  action,  suit,  or 
other  proceeding.     lb.  s.  151. 

125.  Kvery  County  Court  having  jurisdiction  in  mining  dis- 
putes shall,  with  reference  to  real  estate  held  under  the  "Gold  Min- 
ing Amendment  Act,  1873,"  or  under  this  Act,  and  notwithstanding 
any  law  to  the  contrary,  have  the  same  powers  and  authorities  to 
decide  all  matters  or  disputes  arising  between  the  owners  thereof,  or 
between  the  owners  thereof  and  any  third  person,  or  between  mining 
joint  stock  companies,  or  between  shareholders  therein,  or  between 
them  and  the  comi)any,  in  the  same  way  and  as  fully  as  it  might  do 
concerning  claims  not  being  real  estate;  and  actions,  suits,  and  other 
])roceedin^8  relating  to  such  matters  or  disputes  shall  be  brought  and 
had  in  the  same  manner  as  actions,  suits,  or  proceedings  relating  to 
mining  claims  not  being  real  estate.     Jb.  s.  152. 

126.  Any  County  Court  Judge  having  jurisdiction  in  mining 
causes,  may  direct  the  issuing  of  writs  of  capias  ad  respondendum^ 
tie  e.rent  rerjnn,  and  s|x»cial  orders  for  the  arrest  and  detention  of  a 
judgment  debtor  in  all  cases  in  which  by  law  he  has  jurisdiction  over 
the  subject-matter  of  the  suit,  but  under  and  subject  to  such  condi- 
tions as  a  Judge  of  the  Supreme  Court  might  usually  require  in 
njiplications  of  a  similar  nature.     lb.  s.  153. 
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127.  The  owner  of  a  mineral  claim  who  has  had  his  claim  sur- 
veyed within  one  year  from  the  date  of  the  record  of  the  claim,  or  if 
the  claim  was  recorded  before  the  passing  of  this  Act,  then  if  survey od 
before  the  first  day  of  May,  1899,  and  has  filed  in  the  office  of  the 
Mining  Recorder  in  the  mining  division  in  which  the  claim  is  situ- 
ated, a  declaration  by  a  Provincial  Land  Surveyor,  stating  that  he 
has  surveyed  the  claim  as  required  in  sub-section  (c)  of  section  36  of 
'•  The  Mineral  Act,"  and  that  he  has  delivered  two  plats  of  the  claim 
and  a  copy  of  the  original  field  notes  to  the  owner  of  such  claim,  then 
the  owner  of  such  claim  shall  be  entitled  to  have  the  cost  of  such  sur- 
vey, not  to  exceed  one  hundred  dollars,  counted  as  work  done  on  the 
claim.     ("The  Mineral  Act  Amendment  Act,  1898,"  s.  10.) 

128.  The  owner  of  a  mineral  claim  (located  on  waste  lands  of 
the  Crown,  or  on  lands  not  already  occupied  for  other  than  mining 
purposes)  for  which  a  Crown  grant  has  issued  or  may  hereafter  issue, 
shall,  so  long  as  the  surface  rights  thereof  remain  in  the  Crown  un- 
encumbered and  unreserved,  be  entitled  to  receive  a  Crown  grant  of 
such  surface  rights,  on  payment  to  the  Government  of  British  Colum- 
bia of  the  sum  of  five  dollars  per  acre  for  such  land,  and  a  fee  of  five 
dollars  for  the  Crown  grant.  ("  The  Mineral  Act  Amendment 
Act,  1898,"  s.  12.) 

129.  When  a  lode  is  siipposed  to  cross  a  valley  or  under  an 
alluvial  deposit,  and  where  such  lode  is  indicated  by  its  appearance 
on  the  side  of  the  mountain  leading  into  such  valley,  any  free  miner 
upon  making  a  sworn  statement  before  the  Mining  Recorder  or  Gold 
Commissioner  of  the  District  that  there  is  a  lode  which  has  indica- 
tions of  running  through  and  under  such  alluvial  deposit,  shall  be 
entitled  to  a  permit  for  three  months  to  search  for  such  lode  over 
the  area  of  a  mineral  claim,  with  the  privilege  of  having  such  per- 
mit extended,  on  his  proving  to  the  satisfaction  of  the  Gold  Com- 
missioner that  he  has  bona  fide  searched  for  such  lode  and  has  ex- 
pended, either  in  cash  or  labour,  or  both,  not  less  than  one  hundred 
dollars  in  such  search.  During  the  existence  of  such  permit  the 
ground  covered  by  the  same  shall  not  be  open  to  record  by  any  other 
miner.  The  fee  for  such  permit,  and  each  renewal  of  the  same,  shall 
be  the  same  as  the  fee  for  a  record.    1897,  c.  28,  s.  13. 

130.  No  free  miner  shall  be   entitled  to   any  interest  in  any 
mineral  claim  which  has  been  located  and  recorded  by  any  other  free 
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miner  unless  such  interest  is  specified  and  set  forth  in  some  writing 
signed  by  the  party  so  locating  such  claim.     1897,  c.  28,  s.  14. 

IJJl.  If  any  person  shall  in  any  suit  or  matter  claim  an  adverse 

right  of  any  kind  to  the  mineral  claim  comprised  in  any  record,  or 
to  any  i)art  thereof,  or  shall  claim  that  any  record  is  invalid,  or  has 
been  improperly  obtained,  or  that  the  holder  thereof  has  not  com- 
plied with  the  provisions  of  the  Act  under  which  the  location  and 
record  were  made,  or  has  not  prior  to  the  obtaining  of  such  record 
made  a  good  and  valid  location  of  such  mineral  claim  according  to 
law,  the  onus  of  proof  tliercof  shall  be  on  the  person  so  claiming  an 
adverse  right,  or  so  claiming  that  such  record  is  invalid  and  has  been 
iinproi)erly  obtained  as  aforesaid,  and  in  default  of  sucli  proof  judg- 
ment shall  be  given  for  the  holder  of  such  prior  record  in  so  far  as 
such  action,  suit  or  matter  relates  to  any  of  the  matters  aforesaid. 
1897,  c.  28,  s.  15. 

132.  Notwithstanding  the  repeal  of  any  Acts  relating  to 
mineral  claims,  or  the  saving  clauses  of  any  such  repealing  Acts,  all 
such  repealing  Acts  shall  be  deemed  to  have  contained  provisions 
declaring  the  holders  of  records  of  mineral  claims  entitled  to  apply 
for  Crown  grants  thereof  under  the  provisions  of  the  law  in  force  at 
the  time  of  such  a])plications,  and  that  the  procedure  upon  any  such 
applications  shall  be  that  i)rescribed  by  the  Statutes  in  force  at  the 
time  of  such  a})plications,  the  grants  thereafter  vesting  in  the  holders 
such  rights  as  were  declared  by  the  Statutes  in  force  at  the  date  of 
record  of  such  mineral  claims:  Provided,  however,  that  nothing  con- 
tained in  this  section  shall  impair  or  in  any  way  restrict  the  rights 
and  privileges  conferred  on  owners  of  mineral  claims  by  the  preceding 
section  of  this  Act.     1897,  c.  28,  s.  16. 

133.  All  Crown  grants  heretofore  issued  to  the  holders  of 
mineral  claim  records  shall  be  deemed  to  have  been  validly  issued  so 
far  as  relates  to  the  procedure  upon  the  application  to  obtain  same, 
if  in  the  ai)plication  therefor  the  holder  thereof  observed  either  the 
procedure  prescribed  by  the  Statutes  in  force  at  the  time  of  the  record 
of  such  mineral  claims,  or  the  procedure  prescribed  by  the  Statutes 
in  force  at  the  time  of  the  applications  for  Crown  grants  thereof. 
1897,  c.  28,  8.  17. 

134.  Xothing  lierein  contained  or  enacted  shall  affect  any  litiga- 
tion ]iending  at  the  time  of  the  passage  of  this  Act.    1897,  c.  28,  s.  18. 
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135.  Sections  5,  6,  13,  19,  20,  22,  27,  28  and  29  of  the  "  Mineral 
Act "  being  chapter  82  of  the  "  Consolidated  Acts,  1888,"  are  hereby 
repealed.     1897,  c.  28,  s.  21.  ' 


Part  VII. 

Penal  and  Miscellaneous. 

136.  Any  person  wilfully  acting  in  contravention  of  this  Act, 
or  refusing  to  obey  any  lawful  order  of  the  Gold  Commissioner  or  of 
any  Judge  presiding  in  a  Court  shall,  on  conviction  thereof  in  a  sum- 
mary way  before  any  two  Justices  of  the  Peace  or  a  Stipendiary 
Magistrate,  or  before  any  Judge  of  a  Court  having  jurisdiction  in 
mining  disputes,  be  liable  to  a  fine  not  exceeding  two  hundred  and 
fifty  dollars,  or  to  imprisonment,  with  or  without  hard  labour,  for 
any  term  not  exceeding  three  months.     lb.  s.  154. 

13*7 ,  All  fines  and  penalties  imposed  or  payable  under  this  Act 
may  be  recovered  by  distress  and  sale  of  any  mining  or  other  personal 
property  of  the  offender;  and  in  default  of  sufficient  distress  by  im- 
prisonment, with  or  without  hard  labour,  not  exceeding  three  months. 
IJ).  s.  155. 

138.  All  fines,  fees  and  penalties  collected  under  this  Act  shall 
be  paid  into  the  Consolidated  Revenue  Fund  of  British  Columbia. 
lb.  s.  156. 

139.  I^othing  herein  contained  shall,  save  where  such  intention 
is  expressly  stated,  be  so  construed  as  to  affect  prejudically  any  min- 
ing rights  and  interests  acquired  prior  to  the  passing  of  this  Act; 
and  all  mining  rights  and  privileges  heretofore  and  hereunder  ac- 
quired shall,  without  the  same  being  expressly  stated,  be  deemed  to  be 
taken  and  held  subject  to  the  rights  of  Her  Majesty,  Her  heirs  and 
successors,  and  to  the  public  rights  of  way  and  water.     lb.  s.  157. 

140.  Every  free  miner,  on  application  to  the  Mining  Recorder 
of  the  district,  shall  be  entitled  to  a  printed  copy  of  this  Act  on  pay- 
ment of  the  sum  of  twenty-five  cents.     lb.  s.  158. 
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141.  Affidavits  and  declarations  made  under  the  provisions  of 
this  Act  shall  be  made  before  some  Judge  or  Kegistrar  of  a  Court  of 
Record,  or  before  some  Gold  Commissioner,  Mining  Recorder,  Stipen- 
diary ^la-istrate.  Justice  of  the  Peace,  Notary  Public,  or  Commis- 
sioner for  taking  affidavits.     Ih.  s.  159. 

142.  The  Minister  of  Mines  and  the  Provincial  Inspector  or 
Mineralogist  shall  have  the  right  to  enter  into  or  upon  and  examine 
any  mineral  claim  or  mine  within  the  meaning  of  this  Act.     Th.  s.  160. 


Eules  and  Begulations. 

14JJ.  Tlic  Lieutenant-Governor  in  Council  may  make  such 
orders  as  are  deemed  necessary  from  time  to  time  to  carry  out  the 
provisions  of  this  Act  according  to  their  true  intent,  or  to  meet  the 
cases  which  may  arise  and  for  which  no  provision  is  made  in  this 
Act,  or  wlicn  the  provision  which  is  made  is  ambiguous  or  doubtful; 
and  may  also  make  regulations  for  relieving  against  forfeitures  arising 
under  section  9  of  this  Act;  and  may  further  make  and  declare  any 
regulations  which  are  considered  necessary  to  give  the  provisions  in 
this  claui^e  contained  full  effect;  and  from  time  to  time  alter  or 
revoke  any  order  or  orders  or  any  regulations  made  in  respect  of  the 
said  provisions,  and  make  others  in  their  stead;  and  further  impose 
penalties  not  exceeding  two  hundred  dollars,  or  not  exceeding  three 
montlis'  imprisonment,  for  violation  of  any  regulations  under  this 
Act;  and  further  provide  tliat  any  statement  or  returns  required  to 
be  made  by  said  regulations  shall  be  verified  on  oath.  Every  order 
or  regidation  made  by  virtue  of  the  provisions  of  this  section  shall 
have  force  and  effect  only  after  the  same  has  been  published  for  two 
successive  weeks  in  the  l^ritish  Columbia  Gazette;  and  such  orders  or 
regulations  shall  l)e  laid  before  the  Legislative  Assembly  within  the 
first  fifteen  davs  of  the  Session  next  after  the  date  thereof.     Ih.  s.  101. 


Taxation  of  Mines  and  Moneys  Invested  Therein. 

114.  Xotwitlistanding  anything  contained  in  this  Act,  mines 
and  moneys  invested  therein  shall  not  be  exempt  from  taxation,  but 
shall  bear  such  rate  as  may  be  imposed  by  any  law  in  the  Province. 
lb.  s.  162. 
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145.  There  shall  be  levied  and  collected  from  the  owner  or 
occupier  of  every  mineral  or  placer  claim  of  which  a  prown  grant 
has  issued,  including  Crown  grants  issued  under  authority  of  an 
Act  made  and  passed  in  the  36th  year  of  Her  Majesty's  reign,  in- 
tituled "  An  Act  to  amend  the  '  Gold  Mining  Ordinance,  1867,'  and 
the  ^  Gold  Mining  Amendment  Act,  1872,' "  an  annual  tax  of  twenty- 
five  cents  for  every  acre  and  fractional  part  of  an  acre  of  land  con- 
veyed by  the  grant,  payable  on  the  thirtieth  day  of  June  in  each 
year.  Such  tax  shall  form  a  charge  upon  the  claim.  The  Assessor 
appointed  under  or  by  virtue  of  any  existing  Assessment  Act,  or  any 
Collector  appointed  under  the  "  Provincial  Revenue  Tax  Act,"  is 
hereby  authorized,  as  to  the  mineral  or  placer  claims  situate  within 
the  district  for  which  he  is  appointed,  to  collect  and  receive  the  tax. 
In  the  event  of  the  tax  not  being  paid  to  the  Assessor  or  Collector, 
the  Gold  Commissioner  may  in  his  discretion  cause  the  claim  upon 
which  the  tax  is  charged  to  be  offered  for  sale  by  public  auction,  of 
which  sixty  days'  notice  shall  be  posted  upon  the  principal  Court 
House  of  the  district  in  which  the  claim  is  situate,  and  in  one  news- 
paper, if  any,  published  in  such  district,  and  may  sell  such  claim, 
receive  the  purchase  money,  and  execute  a  conveyance  thereof  to 
the  purchaser.  The  purchase  money  shall  be  applied  in  payment  of 
the  expenses  of  advertising  and  the  payment  of  the  tax,  and  any  sur- 
plus shall  be  paid  into  the  Treasury  in  trust  for  the  owner  of  the 
claim.  In  the  event  of  there  being  no  purchaser,  or  if  the  price  of- 
fered shall  not  be  sufficient  to  pay  the  tax  and  expenses  of  advertis- 
ing, the  land  shall  absolutely  revert  to  the  Province,  and  the  Crown 
grant  thereof  shall  be  deemed  void.  The  Assessor  or  Collector  may, 
before  offering  the  claim  for  sale,  sue  the  owner  or  occupier  for  the 
tax,  in  a  summary  manner,  before  any  Justice  of  the  Peace,  who  may 
adjudge  the  same  to  be  paid;  and  in  default  of  payment  the  amount 
due,  together  with  costs,  may  be  recovered  by  distress  of  the  goods 
and  chattels  of  the  person  against  whom  the  tax  may  be  recovered: 
Provided,  that  if  the  owner  of  any  such  mineral  or  placer  claim  shall 
establish,  to  the  satisfaction  of  the  Gold  Commissioner,  Mining 
Recorder,  or  Assessor  and  Collector  of  the  district  in  which  the  claim 
lies,  that  the  sum  of  two  hundred  dollars  has  been  expended  thereon 
in  labour  or  improvements  in  any  one  year,  then  the  tax  shall  not  be 
levied  in  respect  of  such  claim  for  such  year.     Ih.  s.  163. 

146.  Where  a  claim  has  been  recorded  imder  any  name,  and 
the  owner  or  his  agent  is  desirous  of  changing  the  same  the  Recorder 
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of  said  mining  division  may,  upon  application  being  made  by  such 
owner  or  agent,  and  upon  payment  of  a  fee  of  twenty-five  dollars, 
amend  the  record  accordingly:  Provided,  however,  that  such  change 
of  name  shall  not  in  any  way  affect  or  prejudice  any  proceedings  or 
execution  against  the  owner  of  the  said  claim.     lb.  s.  1C4. 

147.  Whenever  through  the  acts  or  defaults  of  any  person 
other  than  the  recorded  owner  of  a  mineral  claim  or  his  agent  by 
him  duly  authorized,  the  evidence  of  the  location  or  record  on  the 
ground,  or  the  situation  of  a  mineral  claim,  has  been  destroyed,  lost, 
or  effaced,  or  is  difficult  of  ascertainment,  nevertheless,  effect  shall 
be  given  to  same  as  far  as  possible,  and  the  Court  shall  have  power 
to  make  all  necessary  enquiries,  directions  and  references  in  the 
premises,  for  the  purpose  of  carrying  out  the  object  hereof,  and  vest- 
ing title  in  the  first  hona  fide  acquirer  of  the  claim.     lb.  s.  1G5. 


Part  VIIL 

Repealing  Clause. 

14H.  The  Acts  and  parts  of  Acts  mentioned  in  this  section 
shall  stand  repealed  and  be  repealed;  but  such  repeal  shall  not  be 
deemed  to  imply  that  any  of  the  said  Acts  or  parts  of  Acts  which 
have  been  repealed  at  any  time  prior  to  the  passing  of  this  Act  have 
been  in  force  since  such  repeal:  Provided  further,  that  such  repeal 
sliall  not  affect  any  rights  acquired,  or  any  lial)ilitics  or  penalties 
incurred,  or  any  act  or  thing  done,  under  any  of  the  said  Acts  or 
parts  of  Acts: — 

The  "  Mineral  Act,  1891,"  the  "Mineral  Act  (1891)  Amendment 
Act,  1802,"  the  "^lineral  Act  (1801)  Amendment  Act,  1893,"  the 
"  Mineral  Act  Amendment  Act,  1801,"  and  the  "  Mineral  Act  Amend- 
ment Act,  1895,"  are  hereby  repealed.    lb.  s.  166. 


Note. — For  the  law  relating  to  the  acquisition  of  water  rights, 
see  "Water  Clauses  Consolidation  Act,  1897."  11.  S.  B.  C.  1897,  c. 
100.     See  Appendix  I. 

For  Forms  referred  to  in  this  Act,  see  Appendix  11. 
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AN  ACT  TO  AMEND  "  THE  MINERAL  ACT." 

R.  S.  B.  C.  (1897),  Chapter  135. 

HER  MAJESTY,  by  and  with   the   advice   and   consent   of  the 
Legislative  Assembly  of  the  Province  of  British  Columbia, 
enacts  as  follows  : — 

1.  This  Act  may  be  cited  as  "The  Mineral  Act  Amendment 
Act,  1898." 

2 .  Section  2  of  "  The  Mineral  Act "  is  hereby  amended  by 
striking  ont  all  the  words  after  "  stone  "  on  the  15th  line  of  said 
section  down  to  and  including  the  word  "purposes"  on  the  16th 
line. 

3.  Section  15  of  the  said  Act  is  amended  by  adding  as  sub-sec- 
tion {a)  the  following:   (See  section  15  {a)  of  principal  Act.) 

4.  Section  16  of  the  said  Act  is  hereby  repealed  and  the  fol- 
lowing enacted  in  lieu  thereof  :   (See  section  16  of  principal  Act.) 

5.  Section  24  of  the  said  Act  is  hereby  amended  by  adding  the 
following  :   (See  section  24  of  principal  Act.) 

6.  Section  35  of  the  said  Act  is  hereby  repealed,  and  the  follow- 
ing substituted  in  lieu  thereof:   (See  section  35  of  principal  Act.) 

7.  Sub-section  (a)  of  section  36  of  the  said  Act  is  hereby  re- 
pealed, and  the  following  substituted  in  lieu  thereof:  (See  section 
36  {a)  of  principal  Act.) 

8.  Sub-section  (//)  of  section  36  of  the  said  Act  is  hereby  re- 
•pealed,  and  the  following  substituted  in  lieu  thereof:  (See  sec- 
tion 36  {g)  of  principal  Act.) 
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O.  Section  37  of  the  said  Act  is  repealed  and  the  following  sub- 
stituted:  (See  section  37  of  principal  Act.) 

10.  Section  127  of  the  said  Act  is  hereby  repealed  and  the  fol- 
lowing substituted  in  lieu  thereof:  (See  section  127  of  principal 
Act.) 

11.  In  any  adverse  proceedings  hereafter  brought  before  the 
Court  under  ^"  Tlie  Mineral  Act/'  each  party  to  such  proceedings  shall 
give  affirmative  evidence  of  title  to  the  ground  in  controversy,  and  if 
such  title  shall  not  be  established  by  either  party  the  Judge  shall  so 
find,  and  judgment  shall  be  entered  according  to  such  finding  without 
costs  to  citlier  party. 

12.  Section  128  of  "The  Mineral  Act"  is  hereby  repealed,  and 
the  following  substituted  therefor  :  (See  section  128  of  principal 
Act.) 

13.  Clause  2  of  Form  G  of  the  Schedule  to  the  said  Act  is  here- 
by repealed,  and  the  following  substituted  in  lieu  thereof  :  (See 
Clause  2,  Form  G,  Schedule  to  principal  Act.) 

14.  The  Schedule  of  Fees  of  the  said  Act  is  hereby  amended  by 
inserting  after  the  word  "  work,"  in  line  eight,  the  following,  "  and 
filing  affidavit." 

15.  Section  47  of  the  said  Act  is  hereby  repealed,  and  the  fol- 
lowing enacted  in  lieu  thereof  :   (See  section  47  of  principal  Act.) 

lO.  Kveryone  is  guilty  of  an  offence  against  this  Act,  and  liable, 
on  summary  conviction  before  two  justices  of  the  peace,  to  imprison- 
ment for  a  term  not  exceeding  six  months,  or  to  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or  to  both,  who  wilfully  pulls  down, 
defaces,  alters  or  removes  any  legal  post  lawfully  erected,  planted, 
placed  or  standing,  to  mark  the  boundaries  or  location  of  a  mineral 
claim,  or  any  writing  by  law  required  to  be  thereon. 

17.  On  the  })assage  of  this  Act,  the  Chief  Commissioner  of 
Lands  and  Works  shall  at  once  cause  the  duplicate  field  notes  of  the 
surveys  of  all  mineral  claims  to  w^hich  Crown  grants  have  been  issued, 
or  may  hereafter  be  issued,  to  be  filed,  for  reference,  in  the  office  of 
the  Mining  I?ecorder  in  the  mining  division  within  which  the  mining 
claims  are  situated. 
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CHAPTER  XIV. 

(Revised  Statutes  of  British  Columbia  (1897),  Chapter  136.) 

An   Act   relating  to   Placer  Mines   (as   amended  by  "  The   Placer 
Mining  Act  (1891)  Amendment  Act,  1898." 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative    Assembly  of  the  Province  of  British    Columbia, 
enacts  as  follows: — 

Sliort  Title. 

1.  This  Act  may  be  cited  as  "  The  Placer  Minings  Act,"  1891,  c, 
26,  s.  1. 

Interpretation. 

2.  ^  In  the  construction  of  this  Act  the  following  expressions 
shall  have  the  following  meanings  respectively,  unless  inconsistent 
with  the  context: — 

U896,  c.  35.  s.  2. 

"  Mine,"  "  placer  mine,"  and  "  diggings  ''  shall  be  synonymous 
;  terms,  and  shall  mean  any  natural  stratum  or  bed  of  earth, 

gravel  or  cement  mined  for  gold  or  other  precious  minerals 
or  stones; 

"  Placer  claim  "  shall  mean  the  personal  right  of  property  or  in- 
terest in  any  placer  mine;  and  in  the  term  "  mining  prop- 
erty "  shall  be  included  every  placer  claim,  ditch,  or  water 
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riglit  used  for  placer  mining  purposes,  and  all  other  tilings 
belonging  thereto  or  used  in  the  working  thereof.  Placer 
claims  shall  be  divided  into  creek  diggings,  bar  diggini^s, 
dry  diggings,  bench  diggings,  and  hill  diggings; 

"  Creek  diggings '"  shall  mean  any  mine  in  the  bed  of  any  river, 
stream,  or  ravine,  e.\cei)ting  bar  diggings; 

*'  liar  diggings  "  shall  mean  any  mine  over  wiiich  a  river  extends 
when  in  its  flooded  state; 

"Dry  diggings"  shall  mean  any  mine  over  which  a  river  never 
extends; 

"  Bench  diggings  "  shall  mean  any  mine  on  a  bench,  and  shall, 
for  tiie  pufpose  of  defining  the  size  of  a  claim  in  bench  dig- 
gings, be  excepted  from  "  dry  diggings  "; 

"Ilill  diggings''  shall  mean  any  mine  on  the  surface  of  a  hill, 
and  fronting  on  any  natural  stream  or  ravine; 

"  Precious  stone  diggings  "  shall  mean  deposit  of  precious  stones, 
whether  in  veins,  beds,  or  gravel  de])osits; 

"Streams  and  ravines''  shall  include  all  natural  water-courses 
whether  usually  containing  water  or  not,  and  all  rivers, 
creeks,  and  gulches; 

"  Ditch  "  shall  include  a  flume,  pipe,  race,  or  other  artificial 
means  for  conducting  water  by  its  own  weight,  to  be  used 
for  mining  purposes; 

"  Ditch  head  "  shall  mean  tlio  ))oint  in  a  natural  water-course  or 
lake  where  water  is  first  taken  into  a  ditch; 

"Free  Miner"  shall  moan  a  person,  or  joint  stock  company,  or 
foreign  company  named  in,  and  lawfully  possessed  of,  a  valid 
existing  free  miner's  certificate,  and  no  other; 

"  Legal  post  "  shall  mean  a  stake  standing  not  less  than  four  feet 
above  the  ground,  and  scpiared  or  faced  on  four  sides  for  at 
least  one  foot  from  the  top,  and  each  side  so  squared  or 
faced  shall  measure  at  least  four  inches  on  its  face  so  far  as 
squared  or  faced,  or  any  stump  or  tree  cut  off  and  squared 
or  faced  to  the  above  height  and  size; 
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"  Eecord/'  "  register/'  and  "  registration,"  shall  have  the  same 
meaning,  and  shall  mean  an  entry  in  some  official  book  kept 
for  that  purpose; 

"  Record,"  when  used  without  qualifying  words  showing  that  a 
different  matter  is  referred  to,  shall  be  taken  to  refer  to  the 
record  of  the  location  of  a  placer  claim; 

"  Full  interest "  shall  mean  any  placer  claim  of  the  full  size,  or 
one  of  several  shares  into  which  a  mine  may  be  equally 
divided; 

*'  Close  season  "  shall  mean  the  period  of  the  year  during  which 
placer  claims  in  any  district  are  laid  over  by  the  Gold  Com- 
missioner of  that  district; 

"Caiise"  shall  include  any  suit  or  action; 

"  Judgment "  shall  include  "  order  "  or  "  decree;" 

"  Real  estate  "  shall  mean  any  placer  mineral  land  held  in  fee 
simple; 

"Joint  Stock  Company"  shall  mean  any  company  for  mining 
purposes:  (a)  Incorporated  under  the  "  Companies  Act, 
1897,"  or  any  Act  repealed  thereby;  or  (b)  registered  as  a 
foreign  company  under  any  Act  repealed  by  the  "  Companies 
Act,  1897;  "  or  (c)  licensed  or  registered  as  an  extra  Provin- 
cial company  under  the  "  Companies  Act,  1897; "  or  (d)  in- 
corporated by  any  special  Act.  1896,  c.  35,  s.  3,  and  1897, 
c.  29,  s.  2. 


Part  I. 
Free  Miners,  and  their  Privileges. 

3.  Every  person  over,  but  not  under,  eighteen  years  of  age,  and 
every  joint  stock  company,  shall  be  entitled  to  all  the  rights  and  privi- 
leges of  a  free  miner,  and  shall  be  considered  a  free  miner,  upon 
taking  out  a  free  miner's  certificate.  A  minor  who  shall  become  a  free 
miner,  shall,  as  regards  his  mining  property  and  liabilities  contracted 
in  connection   therewith,  be  treated  as  of  full  age.    A  free   miner's 
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certificate  issued  to  a  joint  stock  company  shall  be  issued  in  its  cor- 
porate name.  A  free  miner's  certificate  shall  not  be  transferable. 
1891,  c.  26,  6.  3. 

4.  A  free  miner's  certificate  may  be  granted  to  a  free  miner  for 
one  or  more  years  to  run  from  the  date  thereof,  or  from  tlie  expiration 
of  the  applicant's  then  existing  certificate,  and  to  a  joint  stock  com- 
pany for  tlio  period  ending  on  the  30th  day  of  June,  after  the  issue  of 
the  certificate,  next  ensuing,  upon  the  payment  therefor  of  the  fees 
set  out  in  the  Schedule  of  Fees  to  this  Act.  Only  one  person  or  one 
joint  stock  company  *  shall  be  named  therein.  1891,  c.  26,  s.  4;  1897, 
c.  2,  s.  161. 

*  Notwithstanding  anything  to  the  contrary  in  section  4  of  the 
"  Mineral  Act,  1896,"  or  section  4  of  the  "  Placer  Mining  Act,  1891."  or 
elsewhere  in  the  said  Acts,  or  other  the  mining  laws  of  the  Province,  no 
free  miner's  certificate  shall  be  issued  to  a  joint  stock  company  for  a 
longer  period  than  one  year,  and  such  certificate  shall  date  from  the  30th 
day  of  June  in  each  year;  and  every  free  minor's  certificate  held  by  a  joint 
stock  company  at  the  passing  of  this  Act  shall  be  valid  and  existing  until 
and  shall  expire  on  the  30th  day  of  June,  1897.  Upon  applying  to  renew 
any  such  certificate  on  or  before  said  30th  day  of  June,  the  joint  stock 
company  shall  be  entitled  to  a  rebate  of  a  proportionate  amount  of  the 
fee  paid  for  a  certificate  heretofore  issued,  according  to  the  further  time 
for  which  it  would,  but  for  this  section,  have  been  valid.  See  1897,  c. 
2,   s.  161. 

♦5.    A  free  miner's  certificate  shall  be  in  the  following  form: — 
British  Colu.mbia. 


Free  Miners  Certi/icdlr. 

NOT  TR.\xsFi:R.\nLi:. 
Date,  No. 

Valid  for  year  only. 

Thi.s  is  to  certify  that  of  has  paid  me 

tliis  day  the  sum  of  ,  and  is  entitled  to  all  rights  and 

privilege.*;  of  a  free  miner,  for  ycnr    from  tlie  day 

of  ,  18     . 

(Signature  of  Cold  Commipsioner  or  ^fining  Re- 
corder, as  the  case  may  be.)     1891,  c.  26,  s.  5. 
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6.  If  any  person  or  joint  stock  company  shall  apply  for  a  free 
miner's  certificate  at  the  Mining  Kecorder's  office  during  his  absence, 
and  shall  leave  the  fee  required  by  this  Act  with  the  officer  or  other 
person  in  charge  of  the  said  office,  he  or  it  shall  be  entitled  to  have 
such  certificate  from  the  date  of  such  application;  and  any  free  miner 
shall  at  any  time  be  entitled  to  obtain  a  free  miner's  certificate  com- 
mencing to  run  from  the  expiration  of  his  then  existing  free  miner's 
certificate,  provided  that  when  he  applies  for  such  certificate  he  shall 
produce  to  the  Mining  Kecorder,  or  in  case  of  his  absence,  shall  leave 
with  the  officer  or  other  person  in  charge  of  the  Mining  Recorder's 
office,  such  existing  certificate.     1891,  c.  26,  s.  6. 

T.  If  any  free  miner's  certificate  be  accidentally  destroyed  or  lost 
the  owner  thereof  may,  on  payment  of  the  fees  set  out  in  the  Schedule 
to  this  Act,  have  a  true  copy  of  it,  signed  by  the  Mining  Recorder,  or 
other  person  by  whom  or  out  of  whose  office  the  original  was  issaed. 
Every  such  copy  shall  be  marked  "  substituted  certificate;"  and  unless 
some  material  irregularity  be  shown  in  respect  thereof,  every  origiaal 
or  substituted  free  miner's  certificate  shall  be  evidence  of  all  matters 
therein  contained.     1891,  c.  26,  s.  7. 

8.  Every  person  and  joint  stock  company  engaged  in  placer  min- 
ing shall  take  out  a  free  miner's  certificate,  and  any  person  or  joint 
stock  company  who  mines  or  works  as  a  miner  in  any  placer  claim,  or 
on  any  bed-rock  flume,  drain  or  ditch,  without  having  taken  out  and 
obtained  such  certificate,  shall,  on  conviction  thereof  in  a  summary 
M'ay,  forfeit  and  pay  a  penalty  not  exceeding  twenty-five  dollars,  be- 
sides costs:  Provided,  always,  that  nothing  herein  contained  shall 
prejudice  the  right  to  collect  wages  or  payment  for  work  done  by  any 
person  or  company,  who,  through  not  being  a  free  miner,  has  rendered 
himself  or  itself  liable  to  the  above  penalty.     1891,  c.  26,  s.  8. 

9.  No  person  or  joint  stock  company  shall  be  recognized  as 
having  any  right  or  interest  in  or  to  any  placer  claim,  mining  lease, 
l>ed-rock  flume  grant,  or  any  minerals  in  any  ground  comprised  there- 
in, or  in  or  to  any  water  right,  mining  ditch,  drain,  tunnel,  or  flume, 
unless  he  or  it  shall  have  a  free  miner's  certificate  unexpired.  And 
on  the  expiration  of  a  free  miner's  certificate  the  owner  thereof  shall 
absolutely  forfeit  all  his  rights  and  interest  in  or  to  any  placer  claim, 
mining  lease,  bed-rock  flume  grant,  and  any  minerals  in  any  ground 
comprised  therein,  and  in  or  to  any  and  every  water  right,  mining 
ditch,  drain,  tunnel,  or  flume,  which  may  be  held  or  claimed  by  such 


586  BRITISH  COLUMBIA 


owuer  of  guch  cxj)ired  free  miner's  certificate,  unless  such  owner  shall, 
on  or  before  the  day  following  the  expiration  of  such  certificate,  ob- 
tain a  new  free  miner's  certificate:  Provided  nevertheless,  should  any 
co-owner  fail  to  keep  up  his  free  miner's  certificate,  such  failure  shall 
not  cause  a  forfeiture  or  act  as  an  abandonment  of  the  claim;  but  the 
interest  of  the  co-owner  who  shall  fail  to  keep  up  his  free  miner's  cer- 
tificate shall,  ipso  facto,  be  and  become  vested  in  his  co-owners,  pro 
rata,  according  to  their  former  interests:  Provided,  nevertheless,  that 
a  shareholder  in  a  joint  stock  company  need  not  be  a  free  miner,  and, 
though  not  a  free  miner,  shall  be  entitled  to  buy,  sell,  hold,  or  dis- 
pose of  any  sr^hares  therein:  And  provided,  also,  that  this  section  shall 
not  apply  to  i)lacer  mines  for  which  a  Crown  grant  has  been  issued. 
lisDo,  c.  40,  s.  2. 

Provided,  always,  that  if  any  person  or  company  shall  acquire, 
by  purchase  or  otherwise,  any  mine  or  i)lacer  claim,  or  interest 
tliercin,  and  it  shall  a})})ear  that  some  person  or  company  through 
whom  he  or  it  claims  title  has  neglected  to  take  out  or  keep  up  a  free 
miner's  certificate,  according  to  the  provisions  of  this  Act,  such  per- 
son or  company  so  acquiring  such  mine  or  placer  claim,  or  interest 
therein,  may,  witliin  one  month  from  tlie  time  when  he  or  it  shall 
first  acquire  knowledge  thereof,  or  if  knowledge  already  acquired 
within  one  month  after  this  Act  becomes  law,  pay  to  the  Recorder  of 
tlie  mining  division  in  which  the  claim  affected  is  situate  the  fee  or 
foes  which  ought  to  have  been  paid  by  such  person  or  company  in 
default  as  aforesaid,  and  thereupon  the  title  of  such  person  or  com- 
pany so  ac(piiring  the  said  mine  or  placer  claim,  or  interest  therein, 
shall  be  deemed  to  be  and  always  to  have  l)een  as  good  and  efTectual 
as  if  no  such  default  had  occurred;  but  this  last  proviso  shall  not 
affect  litigation  pending  at  the  passage  of  this  Act.  ("  The  Placer 
Mining  Act  (18J)1)  Amendment  Act,  1898,"  s.  2.) 

lO.  Every  owner  of  a  mine  or  placer  claim,  and  every  contrac- 
tor for  the  performance  of  any  work  upon  a  mine  or  placer  claim, 
shall  pay  the  annual  fee  for  a  free  miner's  license  for  any  person  in 
tlieir  employment  and  liable  for  the  fee,  and  may  deduct  the  amount 
so  paid  on  account  of  such  person  from  the  amount  of  salary  or  wages 
due  or  to  become  due  to  him  from  such  employer  upon  production 
and  delivery  of  the  receipt  for  such  tax  to  such  person.  Every  such 
owner  or  contractor  shall  furnish  to  the  Alining  Recorder  or  Collec- 
tor, when  requested  by  him  so  to  do,  from  time  to  time,  a  list  of  all 
persons  in  his  employ,  or  indirectly  employed  by  him,  liable  to  pay 
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the  said  license  fee;  but  no  such  statement  shall  bind  the  Recorder  or 
Collector,  or  excuse  him  from  making  due  enquiry  to  ascertain  its 
correctness. 

(2)  If  any  person  fails  to  pay  the  said  license  fee  for  his  em- 
ployees, or  to  deliver  to  the  Recorder  or  Collector  the  list  mentioned 
in  the  preceding  section  when  required  to  do  so,  or  knowingly  states 
anything  falsely  in  such  list,  such  person  shall  be  liable  to  a  penalty 
not  exceeding  one  hundred  dollars,  to  be  recovered,  together  with  the 
amount  of  the  unpaid  license  fees,  upon  summary  conviction  before 
one  Justice  of  the  Peace.     1895,  c.  40,  ss.  10  and  11. 

11.  Every  free  miner  shall,  during  the  continuance  of  his  certifi- 
cate but  not  longer,  have  the  right  to  enter,  locate,  prospect,  and  mine 
for  gold  and  other  precious  metals  upon  any  lands  in  the  Province  of 
British  Columbia,  whether  vested  in  the  Crown  or  otherwise,  except 
upon  Government  reservations  for  town  sites,  land  occupied  by  any 
building,  and  any  land  falling  within  the  curtilage  of  any  dwelling 
house,  and  any  orchard,  and  any  land  lawfully  occupied  for  placer 
mining  purposes,  and  also  Indian  reservations.     1891,  c.  26,  s.  10. 

12.  Previous  to  any  entry  being  made  upon  lands  already  law- 
fully occupied,  such  free  miner  shall  give  adequate  security,  to  the 
satisfaction  of  the  Gold  Commissioner,  for  any  loss  or  damage  which 
may  be  caused  by  such  entry;  and  after  such  entry  he  shall  make  fall 
compensation  to  the  occupant  or  owner  of  such  lands  for  any  loss  or 
damage  which  may  be  caused  by  reason  of  such  entry;  such  compen- 
sation, in  case  of  dispute,  to  be  determined  by  a  Court  having  juris- 
diction in  mining  disputes,  with  or  without  a  jury.     1891,  c.  26,  s.  11. 

13.  Any  free  miner  shall  be  at  liberty  at  any  period  of  the  year, 
while  actually  prospecting  or  engaged  in  mining,  to  kill  game  for  his 
own  use.     1891,  c.  26,  s.  13. 

14.  A  free  miner  shall  have  all  the  rights  and  privileges  granted 
to  free  miners  by  the  "  Mineral  Act,  1896."     1891,  c.  26,  s.  14. 

Part  II. 

SIZE  AND  NATURE  OF  PLACER  CLAIMS. 

15.  Every  free  miner  shall  be  entitled  to  locate  and  record  a 
placer  claim  on  each  separate  creek,  ravine,  or  hill,  but  not  more  than 
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two  claims  in  tlic  same  locality,  only  one  of  which  shall  be  a  creek 
claim.  He  shall  be  allowed  to  hold  any  number  of  placer  claims  by 
jnirchase,  and  every  free  miner  may  sell,  mortgage,  or  dispose  of  his 
claim  or  any  interest  therein.     ISUl,  c.  26,  s.  15. 

lO.  Tlie  size  of  placer  claims  shall  be  as  follows: — 

A  "  creek  claim  "  shall  be  100  feet  long,  measured  in  the  direction 
of  the  general  course  of  the  stream,  and  shall  extend  in 
width  from  base  to  base  of  the  hill  or  bench  on  each  side, 
but  when  the  hills  or  benches  are  less  than  100  feet  apart 
the  claim  shall  be  100  feet  square; 

In  "  bar  diggings  "  a  claim  shall  ])e  a  strip  of  land  100  feet  long 
at  high  water  mark,  and  in  width  extending  from  high  water 
mark  into  the  river  to  its  lowest  water  level; 

Tn  *'  dry  diggings  "  a  claim  shall  be  100  feet  square; 

In  "bench  diggings''  a  claim  shall  be  100  feet  square:  Provided 
that  the  Gold  Commissioner  shall  have  authority,  where  a 
bench  is  narrow,  to  extend  the  limits  of  tlie  claim  beyond 
tlie  limits  of  the  bench,  but  not  to  exceed  100  feet  square; 

In  "  hill  diggings  "  a  claim  shall  have  a  base  line  or  frontage  of 
100  feet,  drawn  parallel  to  the  main  direction  of  the  stream 
or  ravine  on  which  it  fronts.  Parallel  lines  drawn  from  each 
end  of  the  base  line,  at  right  angles  thereto,  and  running  to 
the  summit  of  the  hill,  shall  constitute  the  side  lines  thereof. 
Legal  posts  shall  be  placed,  100  feet  ajiart,  on  both  the  base 
line  and  side  lines,  and  no  claim  shall  extend  beyond  the 
posts  so  j)laced.     1891,  c.  20,  s.  IG. 

17.  If  any  free  miner,  or  party  of  free  miners,  discover  a  new 
mine  and  such  discovery  be  established  to  the  satisfaction  of  the  Gold 
Commissioner,  ])lacer  claims  of  the  following  sizes,  in  dry,  l)ar,  bench, 
creek,  or  hill  diggings  shall  be  allowed,  viz.: — 

To  one  discoverer,  ono  claim 300  feet  in  length; 

To  a  party  of  two  discoverers,  two  claims, 

amounting  tofrether  to 000       "         " 
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To  a   party   of   three    discoverers,   three 

claims,  amounting  together  to 800    f^et  in  length; 

To  a  party  of  four  discoverers,  four  claims, 

amounting  together  to   1,000       "         " 

And  to  each  member  of  a  party  beyond  four  in  number,  a  claim 
of  the  ordinary  size  only. 

A  creek  discovery  claim  shall  extend  on  each  side  of  the  centre  of 
the  creek  as  far  as  the  summit  of  the  hill,  but  not  exceeding 
1,000  feet.     1891,  c.  26,  s.  17. 

JLH.  A  new  stratum  of  auriferous  earth,  gravel,  or  cement,  situ- 
ated in  a  locality  where  all  placer  claims  are  abandoned,  shall  be 
deemed  a  new  mine,  althougji  mines  in  the  same  locality  shall  have 
been  previously  worked;  and  dry  diggings  discovered  in  the  vicinity 
of  bar  diggings  shall  be  deemed  a  new  mine,  and  vice  versa.  A  dis- 
coverer^s  claim  shall  be  considered  as  one  ordinary  claim,  in  respect 
to  recording,  working,  and  representing.     1891,  c.  26,  s.  18. 

lO.  In  defining  the  size  of  placer  claims  they  shall  be  measured 
horizontally,  irrespective  of  inequalities  on  the  surface  of  the  ground. 
1891,  c.  26,  s.  19. 


Locating,  Recording,  Re-recording,  Working,  and  Lay-overs. 

20.  Every  placer  claim  shall  be  as  nearly  as  possible  rectangular 
in  form,  and  marked  by  four  legal  posts  at  the  corners  thereof,  firmly 
fixed  in  the  ground.  One  of  such  posts  shall  be  marked  as  the  "  in- 
itial post,"  and  on  that  post  shall  be  placed  a  legible  notice  in  writing, 
stating  the  name  of  the  claim,  its  length  in  feet  and  general  direction, 
with  the  date  of  the  notice  and  name  of  each  locator.  If  any  side  line 
of  any  claim  shall  exceed  100  feet  in  length,  legal  posts  shall  Be  placed 
along  such  side  line,  at  distances  not  exceeding  100  feet.  1891, 
c.  26,  s.  20. 

21 .  Any  location  made  upon  Sunday  or  any  public  holiday  shall 
not  for  thai  reason  be  invalid,  any  law  or  statute  to  the  contrary 
notwithstanding.     1891,  c.  26,  s.  21. 
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22.  In  case  of  any  dispute  as  to  tlie  title  to  a  placer  claim,  the 
title  to  the  claim  shall  be  recognized  according  to  the  priority  of  such 
location,  subject  to  any  question  as  to  the  validity  of  the  record  itself, 
and  subject  further  to  the  free  miner  having  complied  with  all  the 
terms  and  conditions  of  this  Act.     1891,  c.  2fi,  s.  22. 

2JJ.  Every  free  miner  locating  a  placer  claim  shall  record  the  same 
with  the  Mining  Recorder  of  the  district  or  division  within  which  the 
same  is  situate,  within  three  days  after  the  location  tliereof,  if  located 
within  ten  miles  of  the  otlice  of  the  said  Alining  Kecorder.  One  ad- 
ditional day  shall  be  allowed  for  making  such  record  for  every  addi- 
tional ten  miles  or  fraction  thereof.  Such  record  shall  l)e  made  in. a 
book  to  be  kept  for  the  purpose  in  the  olHce  of  the  said  Mining  Re- 
corder, to  be  known  as  the  "  Record  Book,"  in  which  shall  be  inserted 
the  name  of  the  claim,  the  name  of  each  locator,  the  number  of  each 
locators  free  miner's  certificate,  the  locality  of  the  claim,  its  length 
in  feet,  the  })criod  for  which  such  record  is  granted,  the  date  of  loca- 
tion, and  date  of  tbe  record:  Provided  tliat  a  free  miner  shall  not  l3C 
entitled  to  a  record  of  a  claim  until  he  shall  have  furnished  the  Alin- 
ing Recorder  with  a  written  statement  of  tlie  above  particulars. 
1<S<J1,  c.  20,  s.  23. 

24.  After  tlie  recording  of  a  placer  claim,  the  removal  of  any 
post  by  the  holder  thereof,  or  by  any  person  acting  in  his  behalf,  made 
for  the  purpose  of  changing  the  limits  of  his  claim,  shall  act  as  a  for- 
feiture of  the  claim.     18!)1,  c.  20,  s.  24. 

25.  \'\)(m  the  estal)lisliuicnt  of  a  mining  division  and  the  opening 
of  a  Alining  Recorder's  ofTice  therein,  under  the  authority  of  tliis  Act, 
Buch  ofhcc  and  none  other  shall  be  the  proper  ofTice  for  recording  all 
l>lacer  claims  within  such  mining  division,  and  making  all  records  in 
respect  tberoof.     1801,  c.  20,  s.  25. 

20.  If  tbrougli  ignorance  any  free  miner  shall  record  a  placer 
claim  in  a  different  mining  division  to  tbat  in  which  -such  claim  is 
situate,  such  error  slinll  not  affect  his  title  to  such  claim,  but  he  shall 
witbin  fifteen  days  from  the  discovery  of  his  error,  record  such  claim 
in  the  mining  division  in  which  it  is  situate,  and  such  new  record 
f^ball  bear  the  date  of  the  first  record,  and  a  note  shall  be  made  there- 
on of  the  error  and  of  the  date  of  the  rectification  of  the  same. 
1800,  c.  35,  s.  4. 
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2*7.  A  free  miner  having  duly  located  a  placer  claim,  shall  be 
entitled  to  record  the  same  for  one  or  more  years,  upon-  payment  of 
the  fees  set  out  in  the  Schedule  to  this  Act.     1891,  c.  26,  s.  27. 

2H.  A  free  miner  shall,  at  any  time  during  the  existence  of  his 
record  or  re-record,  be  entitled  to  extend  the  term  of  his  interest  in 
his  placer  claim  for  one  or  more  years,  upon  payment  of  the  fees  set 
out  in  the  Schedule  to  this  Act,  by  re-recording  such  claim.  Such 
re-record  shall  be  made  in  the  Record  Book,  and  shall  set  out — 

(1)  The  name  of  the  claim; 

(2)  The  name  of  each  holder  of  an  interest  in  such  claim; 

(3)  The  number  of  each  such  holder's  free  miner's  certificate; 

(4)  The  locality  of  the  claim; 

(5)  The  period  for  which  such  re-record  is  granted; 

(6)  The  date  of  the  re-record.     1891,  c.  26,  s.  28. 

29.  If  a  free  miner  shall  apply  for  a  record,  and  shall  make  such 
application  at  the  Mining  Recorder's  office  during  office  hours,  hut 
during  his  absence,  and  shall  leave  the  fee  required  by  this  Act,  and 
the  particulars  and  information  required  by  section  23,  with  the  officer 
or  other  person  in  charge  of  the  said  office,  he  shall  be  entitled  to  have 
a  record  dated  on  the  date  of  such  application.     1891,  c.  26,  s.  29. 

SO.  If  a  free  miner  shall  apply  for  a  re-record,  and  shall  make 
such  application  at  the  Mining  Recorder's  office  during  office  hours, 
but  during  his  absence,  and  shall  leave  the  fee  required  by  this  Act, 
and  the  particulars  and  information  required  by  section  28,  with  the 
officer  or  other  person  in  charge  of  the  said  office,  he  shall  be  entitled 
to  have  a  re-record  dated  on  the  date  of  such  application,  but  com- 
mencing to  run  from  the  expiration  of  his  existing  record  or  re-record. 
1891,  c.  26,  s.  30. 

31.  A  free  miner,  having  duly  located  and  recorded  a  placer  claim, 
phall  be  entitled  to  hold  the  same  during  the  existence  of  his  record 
or  re-record  of  such  claim  upon  complying  with  all  the  terms  and  con- 
ditions of  this  Act.     1891,  c.  26,  s.  31. 
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32.  KviTv  free  miner  shall  have  the  exelusive  right  of  entry  upon 
his  placer  chiini,  for  the  niiiier-like  working  thereof,  and  the  construc- 
tion of  a  residence  thereon,  and  shall  be  entitled  exclusively  to  all  the 
proceeds  realized  therefrom:  Provided  that  the  Gold  Commissioner 
may,  u])on  api)lication  made  to  him,  allow  other  free  miners  such 
rights  of  entry  thereon  as  may  be  necessary  for  the  working  of  their 
claims,  u))on  such  terms  as  may  to  him  seem  reasonable.  1891, 
c.  2G,  s.  32. 

lili.  l'})on  any  dis])ute  as  to  the  title  to  a  placer  claim,  no  irregu- 
larity made  prior  to  the  date  of  the  then  current  record  or  re-record 
of  such  claim  shall  attect  the  title  thereto,  and  it  shall  be  assumed 
that  up  to  the  date  of  such  record  or  re-record  the  title  to  such  claim 
was  })erlVct:  Provided  always,  that  it  shall  at  all  times  be  open  to 
j)rove  that  the  ground  was  improperly  or  insufliciently  staked,  or  that 
the  stakes  have  been  illegally  moved.     1891,  c.  26,  s.  33. 

JJ4.  Tunnels,  shafts  and  ditches  shall  be  considered  as  belonging 
to  tile  placer  claim  for  the  use  of  which  they  are  constructed,  and  as 
abandoned  or  forfeited  by  the  abandonment  or  forfeiture  of  the  claim 
itself.     181)1,  c.  26,  s.  3L 

Ji»5.  Ill  tunnelling  under  hills,  on  the  frontage  of  which  angles 
occur,  or  which  may  be  of  an  oblong  or  elliptical  form,  no  party  shall 
be  allowcMl  to  tunnel  from  any  of  the  said  angles,  nor  from  either  end 
of  such  hills,  so  as  to  interfere  with  parties  tunnelling  from  the  main 
frontage.     1891,  e.  2G,  s.  35. 

mj.  Tiie  interest  of  a  free  miner  in  his  ])lacer  claim  shall,  save  as 
to  placer  mines  held  as  real  estate,  be  deemed  to  be  a  chattel  interest, 
equivalent  to  a  lease,  for  such  jieriod  as  the  same  may  have  been  re- 
corded, renewai)le  at  the  end  thereof  by  re-recording,  and  subject  to 
the  conditions  as  to  forfeiture,  working,  representation,  re-recording, 
and  otherwise,  for  the  time  being  in  force  with  respect  to  placer 
claims.     1891,  c.  26,  s.  36. 

37.  The  holder  of  a  placer  claim  .«shall  have  no  right  to  any  vein 
or  lode  as  defined  by  the  "  Mineral  Act,"  within  the  limits  of  such 
placer  claim,  unless  he  shall  have  located  and  recorded  the  ground 
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as  a  mineral  claim;  and  nntil  he  shall  so  locate  and  record  such 
ground,  the  same  shall  be  open  to  any  free  miner  to  locakJ  and  record 
as  a  mineral  claim.     1891,  c.  26,  s.  37. 

SS.  Every  placer  claim  as  defined  by  this  Act  shall  be  represented 
and  hona  fide  worked  by  the  holder  thereof,  or  by  some  person  on  his 
behalf,  continuously,  as  nearly  as  practicable,  during  working  hours, 
and  shall  be  deemed  to  be  abandoned  and  absolutely  forfeited  when 
the  same  shall  have  remained  nnworked  on  working  days  by  the 
holder  thereof  or  some  person  on  his  behalf,  for  the  period  of  seventy- 
two  hours,  except  during  the  close  season,  some  lay-over,  or  leave  of 
absence,  or  during  sickness,  or  for  some  other  reasonable  cause  which 
shall  be  shown  to  the  satisfaction  of  the  Gold  Commissioner.  1891, 
c.  26,  s.  38. 

30.  Every  free  miner,  or  company  of  free  miners,  shall  be  en- 
titled to  a  leave  of  absence  for  one  year  from  his  or  their  placer  claim 
or  set  of  claims: — 

(a)  Upon  proving  to  the  Gold  Commissioner  that  he  or  they  has 
or  have  expended  on  such  claim,  or  on  any  portion  of  the  set 
of  claims,  in  cash,  labour,  or  machinery,  an  amount  equal  to 
one  thousand  dollars  on  each  full  interest,  without  any  re- 
turn of  gold  or  other  minerals  in  reasonable  quantities  from 
such  expenditure;  and 

(h)  Upon  the  application  for  such  leave  being  signed  by  all  the 
holders  of  the  claim  or  set  of  claims. 

Such  leave  of  absence  shall  not  be  deemed  to  relieve  the  holder  of 
such  claim  or  set  of  claims  from  carrying  out  the  provisions  of  this 
Act  respecting  free  miners'  certificates,  records  and  re-records  of  such 
claims;  nor  shall  this  section  affect  the  discretionary  power  of  the 
Gold  Commissioner  with  respect  to  granting  a  leave  of  absence  under 
other  conditions. 

(2)  The  provision  of  this  section  shall  not  apply  to  land  or  min- 
ing property  held  nnder  mining  leases,  pursuant  to  Part  VII.  of 
this  Act,  but  such  leases  shall  in  all  matters  be  governed  by  the 
terms  thereof.     1891,  c.  26,  s.  39,  and  1895,  c.  40,  s.  3. 

40.  Every  forfeiture  of  a  placer  claim  shall  be  absolute,  any  rule 
of  law  or  equity  to  the  contrary  notwithstanding.     1891,  c.  26,  s.  -tO. 

41.  No  placer  claim  located  and  recorded  in  any  district  within 
fourteen  days  before,  or  at  any  time  during  the  close  season,  shall  be 

38— M 
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flceined  to  be  laid  over,  imless  so  iinicli  work  shall  have  been  bona  fide 
done  thereon  1)V  the  holder  thereof  as  shall,  in  the  oj)inion  of  the  Gold 
('dinniissioner,  fairly  entitle  him  to  have  sueh  claim  laid  over.  181)1, 
c.  26,  s.  41. 

42.  Where  the  su|)})ly  of  water  is  insufficient  to  work  hydraulic 
or  other  placer  claims  requiring  water  to  enable  them  to  be  worked, 
such  claims  shall  be  laid  over  by  virtue  of  this  section  during  such 
insutriciency,but  no  longer,  except  by  leave  of  the  Gold  Commissioner; 
but  a  notice  of  such  insutliciency  of  water  must  be  posted  on  the  office 
of  the  Mining  Kecorder  within  three  days  from  the  cessation  of  work. 
(2)  The  provisions  of  this  section  shall  not  apply  to  land  or  min- 
ing })roperty  held  under  mining  leases  pursuant  to  l*ai"t  VII.  of  this 
Act,  but  such  leases  shall  in  all  matters  be  governed  by  the  terms 
thereof.     1891,  c.  2G,  s.  42,  and  1895,  c.  40,  s.  3. 

4^.  Kvery  bill  of  sale,  conveyance,  or  mortgage  of  a  placer  claim, 
or  of  any  fraction  thereof,  shall  be  recorded  within  the  time  prc- 
scril>ed  for  recording  placer  claims.     1891,  c.  20,  s.  43. 

44.  No  transfer  of  any  placer  claim,  or  of  any  interest  therein, 
shall  be  enforceable  unless  the  same  or  some  memorandum  thereof 
shall  be  in  writing,  signed  by  the  transferrer,  or  by  his  agent  author- 
ized in  writing,  and  recorded  in  the  Kecord  of  Conveyances.  1891, 
c.  26,  s.  44. 

4»'5,  The  transfer  of  any  real  estate  acquired  under  the  provisions 
of  the  "  Gold  ^Mining  Amendment  Act,  1873,'^  shall  be  in  writing, 
signed  by  the  transferrer  or  his  agent  authorized  in  writing,  and 
attested  by  a  subscribing  witness.     1891,  c.  26,  s.  45. 

40.  Kvery  instrument,  memorandum  of  sale,  or  other  writing, 
whether  under  seal  or  not,  executed  before  the  passing  of  this  Act, 
purj)orting  to  transfer  any  interest  in  any  placer  claim  or  claims 
held  under  the  authority  of  the  Mining  Laws  of  the  Province  in 
force  at  the  time  of  such  transfer,  from  which,  by  reason  of  its 
cu-itomary  use,  or  from  other  satisfactory  reasons,  it  is  plainly 
deduciblc,  that  the  intention  of  the  maker  thereof  was  to  pass  to 
the  transferee  the  nuiker's  entire  interest  in  such  claim  or  claims, 
shall,  unless  some  reservation  or  exce])tion  or  contrary  intention 
appears,  otherwise  than  by  the  omission  of  projier  operative  words, 
or  of  words  of  inheritance,  or  by  the  ])resence  of  some  other  in- 
formality, or  of  one  or  more  such,  pass,  and  be  deemed  to  have  passed 
to  tlir  transferee  an  estate  of  fee  simple  in  the  premises,  or  other  the 
full  estate  hehl  or  possessed  by  the  maker.     1893,  c.  28,  s.  4. 
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4'7.  Where,  by  reason  of  the  loss  of  the  documents  of  title  to  any- 
such  claim,  it  is  impossible  to  produce  the  same  for  purposes  of 
registration,  it  shall  be  sufficient  to  entitle  an  applicant  to  have  his 
title  registered  under  the  Land  Registry  Acts,  to  produce  to  the 
Registrar  of  Titles  a  copy  of  the  record  of  such  transfer  or  transfers, 
certified  under  the  hand  of  the  Mining  Recorder,  in  whose  office  are 
the  books  of  record  in  which  any  such  transfer  is  recorded.  1893, 
c.  28,  s.  5. 

Part  III. 
Tunnels  and  Drains. 

48.  Any  free  miner  requiring  to  run  or  construct  a  tunnel  or 
drain  in  connection  with  his  claim  through  any  occupied  or  unoc- 
cupied lands,  whether  mineral  or  not,  shall  obtain  a  license  from  the 
Gold  Commissioner  for  that  purpose,  which  license  shall  be  granted 
or  withheld  in  the  absolute  discretion  of  such  Gold  Commissioner; 
and  shall  also  give  such  security  to  the  Gold' Commissioner  for  any 
damage  that  may  be  caused  by  such  tunnel  or  drain  as  such  Gold 
Commissioner  may  require.  Such  license  shall  be  subject  to  such 
terms  and  conditions  as  the  Gold  Commissioner  shall  think  fit,  and 
shall  be  recorded  in  the  Record  Book.     1891,  c.  26,  s.  46. 

49.  A  tunnel  or  drain  shall  be  considered  as  part  of  the  placer 
claim,  or  mine  held  as  real  estate,  for  which  the  same  was  constructed. 
1891,  c.  26,  s.  47. 

50.  Any  free  miner  may  apply  to  the  Gold  Commissioner  for  a 
grant  of  right  of  way  and  entry  through  and  upon  any  mining  ground 
in  his  district,  for  the  purpose  of  constructing  a  drain  for  public 
drainage  of  mines.     1891,  c.  26,  s.  48. 

51.  The  application  for  every  such  grant  shall  be  in  writing, 
and  shall  set  out  the  name  of  each  applicant,  the  nature  and  extent  of 
the  proposed  drain,  the  amount  of  toll  to  be  charged,  the  term  of 
years  for  which  such  grant  is  to  be  made,  and  all  other  privileges 
sought  to  be  acquired.  The  application  shall  be  left  at  the  Mining 
Recorder's  office  addressed  to  the  Gold  Commissioner.  A  notice  of 
such  application,  setting  out  the  above  particulars,  shall  be  posted  on 
the  office  of  the  Mining  Recorder  and  on  the  ground  for  thirty  clear 
days  before  such  grant  shall  be  made.     1891,  c.  26,  s.  49. 

52.  The  applicant  for  every  such  grant  shall  deposit  with  the 
Mining  Recorder,  at  the  time  of  the  leaving  of  his  application  as 
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aforesaid,  twenty-five  dollars,  whieli  shall  be  refunded  in  case  the 
application  shall  he  refused.     1891,  c.  2G,  s.  50. 

53.  Such  grants  shall  be  in  writing  and  signed  by  the  Gold 
Commissioner,  and  shall  not  be  given  for  a  longer  period  than  twenty 
years,  and  shall  give  such  rights  of  way  and  entry  and  such  powers 
to  assess,  levy,  and  collect  tolls  from  all  persons  using  such  drain,  or 
benefited  thereby,  as  the  Gold  Commissioner  shall  think  fit,  but  Mot 
in  any  case  to  exceed  the  term,  rights,  or  powers  set  out  in  the  ap- 
plication.    1891,  c.  26,  s.  51. 

54.  The  following  covenants  and  conditions  on  the  part  of  the 
grantee  and  his  assigns  shall  be  deemed  to  be  part  of  every  grant, 
whether  expressed  therein  or  not: — 

(a)  That  he  shall  construct  a  drain  or  drains  of  sufficient  size 
to  meet  all  requirements  within  the  time  therein  named; 

(h)  That  he  shall  keep  the  same  in  thorough  working  order  and 
repair,  and  free  from  all  obstructions,  and  in  default  thereof 
that  the  Gold  Commissioner  may  order  all  necessary  altera- 
tions or  rei)airs  to  be  made  by  any  free  miners,  other  than 
the  grantee  or  his  assigns,  at  the  cost  and  expense  of  the 
latter;  such  cost  and  expense  to  be  levied  by  sale  (subject, 
however,  to  the  conditions  of  the  grant)  of  all  or  any  part 
of  the  drainage  works,  materials,  and  tolls,  or  any  of  them: 

(c)  That  he  shall  within  a  reasonable  time,  construct  proper  tap- 

drains  from  or  into  any  adjacent  claims,  upon  being  re- 
quested in  writing  by  the  holders  thereof  so  to  do;  and  if 
such  grantee  shall  fail  to  commence  the  construction  of  any 
such  tap-drains  for  five  days  after  receipt  of  such  request, 
or  after  making  such  commencement  shall  for  three  days 
fail  to  proceed  with  such  construction,  he  shall  ])ermit  such 
holders  to  construct  such  tajvdrains,  in  which  case  such 
holders  shall  only  be  chargeable  with  one-half  the  specified 
rates  of  toll,  or  such  other  ])roportion  as  the  Gold  Commis- 
sioner may  direct: 

(d)  That  he  will  not,  in  the  construction  and  maintenance  of 

such  drains  and  tap-drains,  in  any  way  injure  the  property 
of  others,  and  that  he  shall  make  good  any  damage  done  by 
him.     1891,  c.  26,  s.  52. 

55.  Kvery  such  grant  shall  be  recorded  in  the  Record  Book,  and 
the  deposited  sum  of  twenty-five  dollars  shall  be  retained  as  a  record- 
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ing  fee.  A  rent  of  twenty-five  dollars  for  each  quarter  of  a  mile  and 
each  fraction  thereof  shall  be  paid  annually  to  the  Mining  Recorder 
by  the  grantee;  such  rent  to  commence  from  the  date  oi  the  grant. 
1891,  c.  26,  s.  53. 

Part  IY. 

56.  A  free  miner  may,  at  the  discretion  of  the  Gold  Commis- 
sioner, obtain  a  grant  to  a  water  right  in  any  unappropriated  water, 
for  any  placer  mining  purpose,  for  any  term  not  exceeding  ten  years, 
upon  such  terras  and  conditions  as  such  Gold  Commissioner  shall 
think  fit;  but  no  free  miner  shall  be  charged  any  money  rental  for 
any  such  water  used  by  him  for  mining  purposes  on  his  own  mining 
claim.  1894,  c.  33,  s.  3.  But  see  section  154,  s.-s.  (c)  of  R.  S.  B.  C. 
(1897),  c.  190,  which  repeals  this  section.  See  also  Vol.  II.  R.  S.  B. 
C.  (1897),  "  erratum,^'  which  reads,  "  strike  out  caption  Part  IV.  and 
section  56,  reprinted  by  error  from  1897,  c.  33  s.  2,  repealed  by  ^  The 
Water  Clauses  Consolidation  Act,'  s.  154,  s.-s.  (c)." 


Part  V. 

Mining  Partner sliips. 

57.  All  mining  partnerships  ^  shall  be  governed  by  the  provi- 
sions hereof,  unless  they  shall  have  other  and  written  articles  of 
partnership.     1891,  c.  26,  s.  79. 

^  See  ••  Partnerships  Act,  1894 "  (Statutes  1894,  c.  36,  s.  84),  which 
enacts  as  follows: 

"  This  Act  does  not  apply  to  mining  partnerships  within  the  purview 
of  the  '  Mineral  Act,  1891,'  or  of  the  '  Placer  Mining  Act,  1891.'  " 

Quaere,  whether  section  7  of  "  Companies  Act,  1897 "  (chapter  2), 
applies  to  mining  partnerships  under  this  Act. 

The  section  reads  as  follows: 

"  7.  No  company,  association,  or  partnership  consisting  of  more 
than  twenty  persons  shall  be  formed,  after  the  commencement  of  this 
Act  (8th  May,  1897),  for  the  purpose  of  carrying  on  any  business  within 
the  scope  of  this  Act  that  has  for  its  object  the  acquisition  of  gain  by 
the  company,  association,  or  partnership,  or  by  the  individual  members 
thereof,  unless  it  is  registered  as  a  company  under  this  Act,  or  is  formed 
in  pursuance  of  some  other  Act,  or  of  letters  patent." 

58.  A  mining  partnership  shall,  tmless  otherwise  agreed  upon, 
be  deemed  to  be  a  yearly  partnership,  renewable  from  year  to  year  by 
tacit  consent.     1891,  c.  26,  s.  80. 
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50.  Tho  husiiu'ss  of  ^;lu•h  j)artnersliip  shall  be  mining,  and  such 
other  matters  as  pertain  solely  thereto.     18!)1,  e.  2(1,  s.  81. 

00.  Alining  partnerships  can  locate  and  record  in  the  partner- 
ship name  a  jdacer  claim  for  each  partner  who  is  a  free  miner.  Such 
J  artnership  claims  may  he  located  and  recorded  as  a  set  of  claims, 
and  each  such  claim  shall  be  staked  as  an  ordinary  placer  claim.  One 
stake  on  each  such  claim  shall  be  marked  as  an  initial  stake,  by 
writing  thereon  the  words  "  Initial  post."  It  shall  not  be  requisite 
to  post  more  than  one  location  notice  on  each  set  of  claims,  which 
notice  shall  be  on  the  lirst  initial  post.     1891,  c.  2(5,  s.  82. 

01.  A  set  of  claims  may  be  recorded  in  one  record.  The  name 
of  every  partner,  and  the  number  of  every  partner's  free  mining  cer- 
tificate, shall  be  on  the  record  of  every  such  set  of  claims.  'J'he  part- 
nershij)  name  shall  appear  on  every  such  record,  and  all  claims  Jro 
taken  up  shall  be  the  ])n)})erty  of  the  partnership.     18i)l,  c.  26,  s.  83. 

ii*2.  A  partner  in  any  mining  })artnership,  or  his  agent  authorized 
in  writing,  shall,  at  any  meeting  tliereof,  lie  entitled  to  vote  uj)on 
iiny  interest  or  fraction  of  an  interest  which  he  may  hold  therein; 
J)Ut  the  result  of  the  votes  given  shall  be  determined  by  the  number 
of  the  full  interests  voted  upon,  and  not  by  the  number  of  partners 
voting  at  such  meeting.     18!>1,  c.  2(1,  s.  81. 

OJ5.  A  nuijority  of  such  votes  may  decide  when,  how  long,  and  in 
what  manner  to  work  the  partnership  claim,  or  set  of  claims,  the 
number  of  men  to  ])e  emi)loyed,  which  number  shall  not  be  less  than 
one  man  to  each  claim,  and  the  extent  and  manner  of  levying  the 
assessments  to  defray  the  ex])enses  incurred  by  the  ])artnership.  Sucli 
majority  may  also  choose  a  foreman  or  manager,  who  shall  represent 
the  ])artnership  and  sue  and  be  sued  in  the  name  of  the  j)artner.ship 
for  assessments  and  otherwise;  and  he  shall  have  ])ower  to  bind  them 
by  his  contracts.  Every  ])artner,  or  his  duly  authorized  agent,  shall 
bo  entitled  to  represent  his  interest  in  the  partnership  property  by 
work  aiul  labour,  so  long  as  such  work  and  labour  be  satisfactory  to 
the  foreman  or  manager.  In  the  event  of  such  ])artner  or  agent  being 
<lischarged  by  the  foreman  or  manager,  the  Court  having  jurisdiction 
in  mining  disjnites  may,  if  rerpiested,  summon  the  foreman  or  man- 
ager before  it,  and  npon  hearing  the  facts  make  such  order  as  it  shall 
deem  just.     1801,  c.  20,  s.  85. 

04.  All  assessments  shall  be  payable  within  five  days  after  being 
made.     1891,  c.  20,  s.  80. 
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65.  Any  partner  making  default  in  payment,  after  receiving  a 
notice  certifying  the  amount  due  by  him,  shall,  if  such  amount  bo 
correct,  be  personally  liable  therefor  to  the  partnership,  aud  his  inter- 
est in  the  partnership  property  may  be  sold  by  the  partnership  for 
the  payment  of  the  debt,  and  any  further  assessment  which  may  have 
accrued  thereon  up  to  the  day  of  sale,  together  with  all  costs  and 
charges  occasioned  by  such  default;  and  if  the  proceeds  of  the  sale 
be  insufficient  to  pay  off  the  several  sums  mentioned,  the  Court 
having  jurisdiction  in  mining  disputes,  upon  being  applied  to,  shall 
issue  an  order  directed  to  the  sheriff  to  seize  and  sell  any  other  per- 
sonal property  of  the  debtor.  Notices  of  sale  shall,  in  either  of  the 
al)ove  cases  be  conspicuously  posted  ten  clear  days  prior  to  the  day 
of  sale,  in  the  vicinity  of  such  mining  or  other  property,  and  on  the 
Court  House  or  Mining  Recorder's  office  nearest  thereto.  But  if  such 
partner  be  absent  from  the  district,  such  notices  shall  be  posted  as 
aforesaid  thirty  clear  days  before  the  day  of  sale,  and  a  copy  of  such 
notice  shall  be  published  in  some  newspaper  circulating  in  the  dis- 
trict wherein  such  mining  or  other  property  is  situate  for  the  same 
period.  Such  sale  shall  be  by  public  auction  to  the  highest  bidder. 
The  purchaser  shall  be  entitled  to  possession  of  the  property  sold,  and 
to  a  bill  of  sale  therefor  signed  by  the  auctioneer;  such  bill  of  sale 
shall  confer  such  title  upon  the  purchaser  as  the  owner  had.  1891, 
e.  26,  s.  87. 

66.  After  a  notice  of  abandonment,  in  writing,  shall  have  been 
served  on  the  foreman  or  manager  of  a  partnership  by  any  member 
thereof,  and  duly  recorded,  such  member  shall  not  be  liable  for  any 
debts  or  other  liabilities  of  the  partnership  incurred  after  service  and 
record  of  such  notice,  and  no  member  shall  be  deemed  to  have  aban- 
doned an  interest  until  service  and  record  of  such  notice.  1891,  c. 
26,  s.  88. 

6*7.  Any  partner  shall  be  entitled  to  sell,  or  contract  for  the  sale 
of,  his  interest  in  the  partnership  property,  but  such  interest  shall 
continue  liable  for  all  the  debts  of  the  partnership.     1891,  c.  26,  s.  89. 

6S.  Xo  partner  shall,  after  a  bill  of  sale  conveying  his  interest 
has  been  recorded,  be  liable  for  any  indebtedness  of  the  partnership 
incurred  thereafter.     1891,  c.  26,  s.  90. 

Limited  LiabiHty. 

69.  Any  mining  partnership,  composed  of  two  or  more  fret- 
miners,  and  being  free  from  all  debts  in  respect  of  the  partnership 


coo  BRITISH  COLUMBIA 


property,  may  limit  the  liability  of  its  members,  upon  complying  with 

the  requirements  following,  that  is  to  say: — 

I'pon  filing  with  the  Mining  Recorder  a  declaratory  statement 
containing  the  name  of  the  partnershij),  the  location  and 
^^ize  of  every  partnership  claim,  and  the  particular  interest 
of  each  partner;  and  also  ])lacing  upon  a  conspicuous  j^art 
of  every  such  claim,  or  set  of  claims,  in  large  letters,  the 
name  of  the  partnership,  followed  by  the  words  "  Limited 
Liability."     1891,  c.  26,  s.  91. 

TO.  The  words  ''  Limited  Liability "  shall  thereupon  become 
jiart  of  the  partnei*ship  name.     1891,  c.  2(5,  s.  92. 

71.  After  such  conditions  shall  have  been  complied  with,  no 
jneniber  of  such  partnership  shall  be  liable  for  any  indebtedness  in- 
curred thereafter  beyond  an  amount  proportioned  to  his  interest  in 
the  partnersliip.     1891,  c.  20,  s.  93. 

72.  j^vcry  such  ])artners]iip  sliall  keep  a  correct  account  of  its 
assets  and  lial)ilities,  together  with  the  names  of  the  partners,  and  the 
interest  held  by  each,  and  shall  make  out  a  monthly  balance  sheet 
showing  the  names  of  the  creditors,  and  the  amounts  due  to  each, 
and  file  the  same  among  the  papers  of  the  partnership;  and  such 
balance  sheet  and  all  the  books  of  the  partnership  shall  be  open  to 
the  inspection  of  creditors  at  all  reasonable  hours.     1891,  c.  26,  s.  04. 

73.  Every  partner  in  such  partnership  shall  be  at  liberty  to  bell 
or  dispose  of  his  interest  therein,  or  of  any  part  thereof,  to  any  other 
free  miner;  but  such  ])artner  shall  be  liable  for  the  indebtedness  on 
tiie  said  interest  in  proportion  to  his  interest  in  the  partnership.  1891, 
c.  20,  s.  95. 

7-1.  Xo  member  of  such  j)artnership,  after  a  bill  of  sale  convey- 
ing his  interest  has  been  duly  recorded,  or  after  he  has  served  a  notice 
of  abandonment  of  his  interest  on  the  foreman,  and  left  a  copy  there- 
of with  the  Mining  Recorder,  shall  be  liable  for  any  indebtedness  of 
the  partnershij)  incurred  tliereafter.     1891,  c.  20,  s.  90. 

75.  No  such  partnership  shall  declare  any  dividend  until  all  its 
liabilities  have  been  paid.     1891,  c.  20,  s.  97. 

70.  Ever)'  such  partnership  shall  appoint  a  foreman  or  manager, 
who  shall  represent  the  partnership,  and  who  shall  sue  and  be  sued 
in  the  name  of  the  partnership;  and  his  contracts  in  relation  to  tho 
business  of  tlic  partnership  shall  be  deemed  to  be  the  contracts  of  tha 
partnership.     1891,  c.  20,  s.  98. 
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77.  No  such  partnership  shall  be  liable  for  any  other  indebted- 
ness than  that  contracted  by  its  foreman  or  manager,  or  by  its 
agent  duly  authorized  in  writing.     1891,  c.  2G,  s.  99. 

Part  VI. 

Bed-rock  Flumes. 

78.  One  or  more  free  miners  may  apply  to  the  Gold  Commis- 
sioner for  a  grant  of  exclusive  rights  of  way  through  and  entry  upon 
any  mining  ground  in  his  district,  for  the  purpose  of  constructing, 
laying  and  maintaining  a  bed-rock  flume.     1891,  c.  26,  s.  100. 

79.  Every  such  application  shall  be  in  writing,  and  shall  be  left 
at  the  Mining  Recorder's  office,  addressed  to  the  Gold  Commissioner, 
and  shall  state  the  name  of  the  applicant  and  the  nature  and  extent 
of  the  j^rivileges  sought  to  be  acquired.  Thirty  days'  notice  of  such 
application  shall  be  given,  by  affixing  the  same  to  some  conspicuous 
part  of  the  ground  through  which  the  rights  of  way  are  asked,  and  a 
copy  thereof  upon  the  walls  of  the  Court  House  or  of  the  office  of  the 
Mining  Recorder  of  the  district.  Prior  to  such  application,  such 
ground  shall  be  marked  out  by  legal  posts,  placed  at  intervals  of  one 
hundred  and  fifty  feet  along  the  proposed  main  line  or  course  of  the 
flume,  with  a  notice  of  such  application  affixed  to  one  of  such  posts. 
And  it  shall  be  competent  for  any  free  miner  to  protest  before  the 
Gold  Commissioner  within  such  thirty  days  against  such  application 
being  granted,  but  not  afterwards.  Every  application  for  a  grant 
shall  be  accompanied  by  a  deposit  of  one  hundred  and  twenty-five 
dollars,  to  be  left  with  the  Mining  Recorder,  which  shall  be  refunded 
if  the  application  be  refused,  but  not  otherwise.     1891,  c.  2G,  s.  101. 

80.  Every  such  grant  shall  be  in  writing,  signed  by  the  Gold 
Commissioner,  and  shall  be  for  a  term  not  exceeding  five  years.  1891, 
c.  26,  s.  102. 

81.  The  grantee  shall  be  entitled  to  the  following  rights  and 
privileges,  that  is  to  say: — 

(a)  The  right  of  way  through  and  entry  upon  any  new  and  un- 
worked  river,  creek,  gulch,  or  ravine,  and  the  exclusive  right 
to  locate  and  work  a  strip  of  ground  one  hundred  feet  wide 
and  two  hundred  feet  long  in  the  bed  thereof  to  each 
grantee  named  in  such  grant: 

(&)  The  right  of  way  through  and  entry  upon  any  river,  creek, 
gulch,  or  ravine,  worked  by  miners  for  any  period  longer 
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than  two  years  prior  to  such  entry,  and  already  wholly  or 
j)artially  abandoned,  and  the  exclusive  right  to  stake  out 
and  work  hotli  the  un worked  and  abandoned  portion  there- 
of, one  hundred  feet  in  width,  and  one-quarter  mile  in 
length,  for  each  grantee  named  in  such  grant: 
{c)  Such  right  of  way  through  and  entry  upon  any  river,  creek, 
or  ravine  discovered  within  two  years  next  preceding  the 
date  of  liis  a})i)lication  before  mentioned,  and  upon  any 
l)ortions  of  which  any  free  miner  is  legally  holding  and  bona 
fide  working  a  claim,  as  to  the  Gold  Commissioner  may  seem 
advisable: 

(d)  The  right  of  way  through  and  entry  upon  all  placer  claims 

which  are  at  the  time  of  tlie  notice  of  application  before 
mentioned  bona  fide  being  worked  by  any  free  miner,  for  the 
l)urpose  of  cutting  a  channel  and  laying  his  flume  therein, 
with  such  reasonable  space  for  constructing,  maintaining, 
and  rei)airing  the  flume  as  may  be  necessary:  Provided,  that 
the  owner  of  such  last. mentioned  i)lacer  claim  shall  be  en- 
titled to  take  and  receive  the  gold  or  other  minerals  found 
in  tlie  cut  so  made. 

(e)  The  right  to  all  the  gold  or  other  minerals  in  his  flumes: 

{f)  Xo  })erson  locating  new  and  un  worked  or  abandoned  ground 
within  the  limits  of  such  grant,  after  the  notice  above  men- 
tioned has  been  given,  shall  have  any  right  or  title  as  against 
such  grantee  to  the  ground  so  located.  181)1,  c.  20,  s.  103, 
and  18i)7,  c.  29,  s.  G. 

S5J.  A  holder  of  a  placer  claim  through  which  the  line  of  the 
grantee's  Hume  is  to  run  may  put  in  a  bed-rock  flume  in  his  claim  to 
connect  with  tlie  grantee's  flume,  upon  giving  the  grantee  ten  days' 
notice  in  writing  to  tliat  clTect;  but  he  sludl  nuiintain  the  like  grade 
and  build  his  flume  as  thoroughly  and  of  as  strong  materials  as  arc 
u>ed  by  such  grantee.     1891,  c.  'Z^i,  s.  104. 

H5J.  A  claini-holder  constructing  such  flume  through  his  claim 
sliall  keep  his  flume  free  from  obstruction,  and  he  shall  be  entitled 
to  all  the  gold  or  other  minerals  found  therein,  but  he  shall  be  sub- 
ject to  the  same  regulations  with  regard  to  cleaning  up  the  flume, 
repairs,  and  other  matters  in  which  both  parties  are  interested,  as 
may  be  adopted  by  such  grantee;  and  such  claim-holder  shall  have 
the  right  at  any  time  before  the  abandonment  of  his  claim  to  become 
a  partner  of  the  grantee,  by  uniting  his  claim  and  flume  with  the 
groimd  and  flume  of  the  grantee,  and  taking  an  interest  proportionate 


THE  PLACER  MIXIXG  ACT  (J03 

to  that  which  he  shall  cede  to  the  grantee;  or  he  may  abandon  liis 
claim  and  flume,  and  snch  abandonment  shall  enure  to  the  use  and 
benefit  of  the  grantee.     1891,  c.  26,  s.  105.  -^ 

84.  The  grantee  shall  lay  at  least  one  hundred  feet  of  flume 
during  the  first  year  of  such  grant,  and  three  hundred  feet  annually 
thereafter,  until  completion  of  the  flume;  but  the  amount  of  flume 
to  be  laid  may  be  reduced  at  the  discretion  of  the  Gold  Commissioner. 
1891,  c.  26,  s.  106. 

85.  Any  free  miner  lawfully  working  any  claim  where  a  Ijed- 
rock  flume  exists  shall  be  entitled  to  tail  his  sluices,  hydraulics,  and 
ground-sluices  into  such  flume,  but  so  as  not  to  obstruct  the  free 
working  of  such  flume  by  rocks,  stones,  boulders,  or  otherwise.  1891, 
c.  26,  s.  107. 

80.  The  grantee  shall  record  his  grant  with  the  Mining  Re- 
corder within  three  days  after  obtaining  the  same,  and  pay  for  such 
record  the  fee  provided  in  the  Schedule  to  this  Act;  and  he  shall  also 
pay  to  the  Mining  Recorder  annually  a  rent  of  twelve  dollars  and 
fifty  cents  for  each  quarter  of  a  mile  of  right  of  way  legally  held 
under  such  grant.     1891,  c.  26,  s.  108. 

ST.  The  interest  of  the  grantee  in  his  grant,  and  in  all  flumes 
and  fixtures  connected  therewith,  shall  be  deemed  to  be  a  chattel 
interest  equivalent  to  a  lease  for  the  term  of  such  grant.  1891,  c. 
26,  s.  109. 

88.  Upon  the  expiration  of  the  grant  for  a  bed-rock  flume,  it 
may  be  extended  for  any  further  term  not  exceeding  five  years  for 
any  one  extension,  at  the  discretion  of  the  Gold  Commissioner.  1891, 
c.  26,  s.  110. 

80.  Any  grant  of  a  bed-rock  flume  shall  be  forfeited  whenever 
the  grantee  shall  fail  to  comply  with  the  conditions  thereof,  or  of  this 
Act.     1891,  c.  26,  s.  111. 

Part  VII. 

Leases. 

OO.  It  shall  be  lawful  for  the  Gold  Commissioner,  with 
the  sanction  of  the  Lieutenant-Governor  in  Council,  to  grant 
a  lease  of  any  unoccupied  and  unreserved  Crown  land  for  placer 
mining  purposes  or  for  precious  stone  diggings  for  any  term  not  ex- 
ceeding twenty  years,  on  such  terms  and  conditions  as  he  shall  think 
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fit;  and  any  free  miner  desiring  to  obtain  a  lease  of  any  placer  mining 
ground  shall  mark  out  such  ground  by  placing  a  legal  post  at  each 
corner,  and  shall  i)ost  a  notice  on  the  i)ost  nearest  to  the  placer  rain- 
ing claims  then  being  worked  in  the  immediate  locality,  and  also  on 
the  otlice  of  the  Mining  Kecorder,  which  notice  shall  set  out — 

(1)  The  name  of  each  applicant: 

(2)  Tlie  locality  of  the  ground  to  be  acquired: 

(3)  The  quantity  of  ground: 

(4)  The  term  for  which  such  lease  is  to  be  apjdied  for.     189G, 

c.  35,  s.  5. 

Ol.  Tlie  free  miner,  after  staking  the  ground  and  posting  the 
notices  as  aforesaid,  shall,  within  thirty  days,  make  apjdication  in 
writing,  addressed  to  the  Gold  Commissioner,  which  application  shall 
be  in  dui>licate,  with  the  plan  of  tlie  ground  on  the  back,  and  shall 
leave  the  same  at  the  ollice  of  the  Mining  Kecorder,  which  aj)i)lici\tion 
shall  set  out — 

(1)  The  name  of  each  a])plicant: 

(2)  The  number  of  each  a])])licant's  free  miner's  certificate: 

(3)  The  locality  of  the  ground: 
(I)  Tlie  quantity  of  ground: 

(5)  The  term  of  the  lease  desired: 

(H)  The  rent  proposed  to  be  paid.     18J)fi,  c.  35,  s.  G. 

1>2.  On  making  such  a])])lication  the  free  miner  shall  deposit 
with  the  Alining  l?ecorder,  for  the  use  of  the  Gold  Gommissioncr,  .a 
l)lan  of  the  f^round,  in  triplicate.  And  every  person  making  applica- 
tion for  a  lease  of  mining  ground  for  any  i)urposc  under  the  provi- 
sions of  this  Act  shall  deposit  the  sum  of  twenty  dollars  with  the 
Gold  Commissioner  at  the  time  the  application  is  made.  If  tlie  ap- 
])lication  is  granted,  the  twenty  dollars  deposited  to  be  applied  to- 
wards the  payment  of  the  first  year's  rent,  and  the  balance  of  the 
first  year's  rent  shall  be  ])aid  by  the  applicant  within  sixty  days  after 
the  Gold  Commissioner  gives  him  notice  of  the  execution  of  the  lease, 
which  notice  may  be  sent  by  letter  to  the  applicant  to  his  address; 
such  address  to  be  left  with  the  Gold  Commissioner  when  the  applica- 
tion for  the  lease  is  made.  If  the  application  is  not  granted,  the 
twenty  dollars  deposited  is  to  be  returned  to  the  applicant;  but  in 
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case  the  applicant  fails  to  perform  his  part  in  accordance  with  his 
application,  then  the  twenty  dollars  deposited  shall  be  forfeited  to 
the  Government,  and  his  application  shall  be  void.     189G,  c.  35,  s.  7. 

93.  Application  shall  not   be   for  greater   than  the   following 
areas  or  distances: — 

In  creek  diggings  on  abandoned  or  unworked  creeks,  half  a  mile 
in  length: 

Any  other  placer  mining  ground,  eighty  acres;  but  in  no  case 
shall  any  lease  extend  along  any  creek  or  river  more  than 
five  hundred  yards;  creek  diggings  excepted: 

Precious  stone  diggings,  ten  acres;  but  the  right  to  mine  for 
precious  stones  shall  not  include  the  right  to  mine  for  gold 
or  other  precious  metals,  unless  the  ground  be  held  also  for 
that  purpose  separately,  under  the  provisions  of  this  Act: 

Provided,  always,  that  nothing  in  this  Act  shall  be  deemed  to 
affect  the  right  of  any  holder  of  a  lease  of  placer  mining  ground  to  a 
renewal  thereof,  if  such  holder  has  substantially  made  and  performed 
upon  the  ground  the  labour,  work,  and  expenditure  required  by  such 
lease  as  a  condition  of  renewal  thereof.     1896,  c.  35,  s.  9. 

04.  A  lease  shall  not  be  granted  for  any  mining  ground  any 
portion  of  which  is  actually  occupied  by  free  miners,  unless  with 
the  consent  of  such  occupiers;  and  no  lease  shall  be  granted  for  any 
mining  ground  which  is,  in  the  opinion  of  the  Gold  Commissioner, 
available  for  agricultural  purposes.     1894,  c.  33,  s.  6. 

05.  The  Gold  Commissioner  may,  with  the  sanction  of  the 
Lieutenant-Governor  in  Council,  grant  or  refuse  any  application  for 
a  lease  of  placer  mining  ground,  or  modify  the  terms  and  conditions 
of  such  application  as  he  shall  think  fit.     1896,  c.  35,  s.  10. 

96.  Every  application  for  a  lease  of  placer  mining  ground, 
together  with  the  plan  of  the  ground  and  the  Gold  Commissioner's 
report  thereon,  shall  be  forwarded  by  such  Gold  Commissioner  to  the 
Lieutenant-Governor  in  Council,  and  no  lease  shall  be  granted  on 
any  such  application  without  his  sanction.     1896,  c.  35,  s.  11. 

97.  Every  lease  of  mining  ground  shall  be  in  writing  signed 
by  the  Gold  Commissioner  and  the  lessee,  and  shall  be  in  duplicate 
or  triplicate,  as  the  case  may  require,  and  one  copy  of  every  such 
lease  shall,  as  soon  as  possible  after  it  is  issued,  be  transmitted  by  mail 
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hy  the  (ioM  C'oinniissioncr  is^iiiug  the  same,  to  be  filed  in  the  otiieo 
of  the  ^Minin-r  Iiecorder  in  the  mining  division  of  tlie  district  in  which 
the  mining  ground  k'ased  is  situated.     18i)G,  c.  35,  s.  12. 

OM.  lOvery  k'ase  shall  i)rovide  for  securing  to  the  public  reason- 
able rights  of  way  and  water,  and  shall  contain  a  covenant  by  tlie 
lessee  to  mine  the  ground  in  a  miner-like  manner,  and  shall  contain 
such  covenants  for  the  continuous  working  of  such  ground  as  the 
(;old  Commissioner  shall  think  reasonable,  and  shall  reserve  the  right 
to  free  miners  to  enter  on  such  ground  and  mine  for  veins  or  lodes, 
as  defined  by  the  "Mineral  Act,  1891,"  c.  26,  s.  121. 

OO.  On  tile  non-performance  or  non-observance  of  any  cove- 
nant or  condition  in  any  lease,  such  lease  shall  be  declared  f(»rfeited 
in-  the  Gold  Commissioner,  sul)ject  to  tlie  approval  of  the  Minister  of 
'M  nes,  unless  good  cause  be  sliown  to  the  contrary.  After  any  such 
declaration  of  forfeiture,  the  mining  ground  shall  be  o})en  for  location 
l)y  any  free  miner.  No  lease,  whether  made  before  or  after  tlie  i)ass- 
age  of  this  Act,  shall  hereafter  be  declared  forfeited,  except  in  ac- 
cordance with  this  section.     181)(),  c.  35,  s.  13. 

lOO.  ] .eases  shall  be  granted  for  placer  mining  only,  and  bhall 
not  be  as.vigned  or  sub-let  without  the  written  consent  of  the  Gold 
Commissioner.     1891,  c.  2G,  s.  123. 

lOl.  When  any  i)laeer  mining  ground  is  held  under  lease,  and 
such  mining  ground  shall  have  been  efliciently  worked,  as  required 
by  the  conditions  of  the  lease,  to  the  satisfaction  of  the  Gold  Com- 
missioner, and  if  at  the  expiration  of  the  lease  a  jjortion  of  said  min- 
ing ground  remains  still  to  be  worked,  the  lessee  may  obtain  an  ex- 
tension of  the  lease,  upon  the  same  conditions  as  the  original  lease, 
for  such  reasonable  time  as  will  enable  him  to  work  out  such  portion 
ot  said  mining  ground  as  still  remains  unworked,  and  the  Gold  Com- 
missioner may,  with  the  sanction  of  the  ]iieutenant-( Governor  in 
Council,  grant  such  extension  by  memorandum  endorsed  on  the  lease: 
IVovided,  that  whenever  the  mining  ground  so  held  under  lease  has 
bren  forfeited,  abandoned,  or  worked  out,  and  when  the  ditch  or 
finnu'  constructed  for  conveying  water  has  a  carrying  caj^acity  of  not 
h  >s  than  five  hundred  inches  of  water,  and  shall  have  cost  not  less 
tlian  five  tliousand  dollars,  sucii  ditch  or  flume  shall  remain  the  pro- 
\H'v\y  of  tlie  owner  thereof.     1807,  c.  29,  s.  3. 

102.  Any  free  miner,  or  two  or  more  free  miners,  holding  adjoin- 
ini:  leasts  as  creek  claims,  or  leases  of  any  other  placer  mining 
grounds,  mav  consolidate  as  juanv  as  ten  leases,  by  filing  with  the 
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Alining  Recorder  a  declaratory  statement  containing  the  name  of  the 
company  or  partnership  which  is  to  hold  the  consolidated  lease,  the 
location  and  size  of  each  lease;  and  such  statement  shall  be  signed 
by  the  holder  or  holders  of  the  leases  to  be  consolidated.  After  filing 
such  declaratory  statement  such  free  miner,  or  free  miners,  shall  be 
allowed  in  each  and  every  year  to  perform,  on  any  one  or  more  of 
such  leases,  all  the  work  that  is  necessary  to  be  performed  to  hold 
all  such  leases.  ("  The  Placer  Mining  Act  (1891)  Amendment  Act, 
1898,"  s.  3.) 

lOS.  It  shall  be  lawful  for  the  Gold  Commissioner  with  the 
sanction  of  the  Lieutenant-Governor  in  Council,  to  grant  a  lease  for 
any  term,  not  exceeding  twenty  years,  of  the  bed  of  any  river  below 
low  water  mark  for  dredging  purposes,  for  a  distance  not  exceeding 
five  miles,  upon  such  terms  as  he  shall  think  fit:  Provided,  always, 
that  every  such  lease  shall  reserve  the  right  to  every  free  miner  or 
mining  company  to  run  tailings  into  such  river  at  any  point  thereon, 
also  to  mine  two  feet  below  the  surface  of  the  water  at  low  water 
mark,  by  putting  in  wing-dams,  whether  such  free  miner  shall  locate 
before  or  after  the  date  of  such  lease;  and  it  shall  be  lawful  for  the 
holder  or  holders  of  any  lease  or  leases,  whether  granted  before  or 
after  the  passing  of  this  Act,  engaged  in  dredging  for  gold  in  any 
such  river,  at  the  time  when  they  may  be  engaged  in  dredging  to  cut 
into  any  bar,  bench,  or  old  channel  on  any  of  the  banks  of  such  river 
on  which  they  hold  leases,  or  mine  in  any  bench  or  bank  thereof 
during  high  or  low  water,  provided  the  same  ground  is  not  leased 
under  the  "Placer  Mining  Act,  1891,"  or  this  or  any  other 
Act,  or  is  not  at  such  time  being  worked  by  free  miners,  the 
right  being  always  reserved  to  free  miners  to  construct  wing-dams 
as  far  as  may  be  desired  into  any  of  such  bars,  banks  or  benches  for 
the  purpose  of  conducting  mining  operations,  either  by  sluice  or 
rocker,  and  parties  holding  such  dredging  leases  shall  not  in  any  man- 
ner interfere  with  any  free  miner  or  stop  him  from  working  any 
part  of  said  river  or  benches,  otherwise  than  by  dredging,  of  which 
the  holders  of  such  leases  shall  have  the  full  right.     1895,  c.  40,  s.  8. 

Dredgers — Protection. 

104.  (1)  It  shall  not  be  lawful  for  any  free  miner  to  construct 
wing-dams  within  one  thousand  feet  of  any  dredger  while  working, 
nor  to  obstruct  any  dredger  in  any  manner.     1895,  c.  40,  s.  9. 
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Part  VIIL 

Mining  Heconkrs — Appointment,  Duties,  Powers. 

105.  'JMio  Lioutenant-Govcrnor  in  Council  may  appoint  any  per- 
son to  be  a  Mining  liecorder  in  and  for  any  part  of  the  Province. 
IMH,  c.  2G,  s.  12r. 

lOO.  AVhere  mineral  land  is  discovered  in  a  i)art  of  the  Province 
£0  situate  that  the  provisions  of  this  Act  as  to  free  miners'  certificates 
and  records  of  mining  i)roperty  cannot  be  justly  applied  or  enforced, 
by  reason  of  there  being  no  Gold  Commissioner  or  Mining  Kecorder 
in  the  locality,  it  shall  be  lawful  for  the  miners  of  such  locality  to 
hold  meetings  at  such  times  and  places  as  may  be  agreed  upon,  and 
at  such  meetings,  by  a  two-ihirds  vote,  to  appoint  one  of  their  num- 
ber to  issue  free  miners'  certificates  and  to  enter  records  of  mining 
I)roperty;  and  such  certificates  and  records  shall  be  valid,  notwith- 
standing any  informality  therein:  Provided  that  all  records  so  made, 
and  all  fees  for  the  same  in  accordance  with  the  Schedule  to  this  Act, 
and  a  list  of  all  free  miners'  certificates  issued,  and  the  date  and  term 
tliereof,  and  the  fees  for  the  same,  be  forwarded  to  the  nearest  Gold 
Commissioner  or  Mining  Eecorder  as  soon  thereafter  as  practicable. 
1891,  c.  20,  s.  128. 

107.  Every  ^Mining  Eecorder  shall  issue  free  miners'  certificates 
and  "substituted  certificates"  to  all  persons  and  companies  entitled 
thereto.     ISDl,  c.  2(),  s.  129. 

lOH.  Such  free  miners'  certificates  shall  be  taken  from  a  printed 
book  of  forms,  with  duplicate  counterfoils,  one  of  which  counterfoils 
shall  be  filed  in  the  ofiice  of  the  Mining  lU^order.     1891,  c.  20,  s.  130. 

101>.  livery  Alining  Kecorder  ?hall  keep  the  following  books,  to 
be  used  for  placer  mining  entries: — 

{a)  A  book  to  be  known  as  the  "Record  Book": 

(h)  A  ])ook  to  be  known  as  the  "  Record  of  Abandonments'*: 

(r)  A  book  to  ])e  known  as  the  "Record  of  Affidavits": 

(f1)  A  book  to  be  known  as  the  "  Record  of  Conveyances": 

(0  A  book  to  be  known  as  the  "  Record  of  Water  Grants."   1891, 
c.  20,  s.  131. 


THE  PLACER  MIXING  ACT  C09 

See  the  "  Water  Clauses  Consolidation  Act,  1897,"  R.  S.  B.  C,  (1897) 
c.  90,  printed  in  Appendix  I.,  No.  26.  ^ 

The  legislation  as  to  water  alters  the  common  law  rules,  and,  in 
its  construction  and  interpretation,  the  principles  laid  down  in  Heydon's 
Case  (1584),  3  Co.  Rep.  7a),  may  be  usefully  applied.  There  the  Judges 
unanimously  resolved  that  in  order  to  construe  a  statute  truly  four  things 
are  to  be  considered:  First,  what  the  common  law  was  before;  second, 
what  the  mischief  was  for  which  the  common  law  had  not  provided;  third, 
the  remedy  provided  by  the  statute;  fourth,  the  true  reason  of  the  remedy, 
and  that  the  Courts  should  construe  statutes  so  as  to  redress  the  mis- 
chief and  extend  the  remedy.  These  sound  principles  of  construction 
were  acted  on  by  Baron  Parke  in  Lyde  v.  Barnard  (1836),  1  M.  &  W.  113; 
by  Lord  Selborne,  L.C.,  in  Bradlaugh  v.  Clarke  (1883),  8  App.  Cas.  354, 
362;  and  by  Lord  Halsbury,  L.C.,  in  Bruce  v.  Ailesbury  (1892),  A.  C. 
356,  361. 

In  the  Columbia  River  Lumber  Company  v.  Yuill,  (1892)  2  B.  C.  R. 
237,  Plaintiffs  were  entitled,  as  riparian  proprietors,  to  the  use  of  the 
natural  flow  of  the  water  of  .a  stream,  Quartz  Creek,  running  through 
timber  lands  leased  by  them  from  the  Dominion  Government.  The  lands 
so  leased  were  part  of  the  lands  in  the  railway  belt  granted  to  the  Do- 
minion by  the  Province  of  British  Columbia  by  43  Vict.  (B.  C.)  c.  2,  in 
aid  of  the  construction  of  the  C.  P.  R. 

Defendants,  as  free  miners  licensed  by  the  Provincial  Government, 
obtained  from  it  a  grant  of  the  right  to  use  for  mining  purposes  the  water 
of  a  stream  running  into  Quartz  Creek  above  the  plaintiffs'  sawmill,  by 
record  under  the  Placer  Mining  (B.  C.)  Act,  1891,  ss.  56  and  57. 

Defendants  so  used  this  water  as  to  foul  Quartz  Creek  and  stop  the 
plaintiffs'  mill. 

Held,  by  Drake,  J.: 

1.  No  person,  unless  by  grant  or  prescription,  is  entitled  to  deprive 
another  of  the  beneficial  use  of  water  which  would  naturally  descend 
to  him. 

2.  A  right  granted  by  a  statute  which  does  not  in  express  terms 
derogate  from  the  rights  of  others,  cannot  be  held  to  "have  done  so  by 
implication. 

3.  A  grant  of  water  privileges  under  the  Provincial  Mining  Acts 
does  not  sanction  the  user  of  the  water  to  the  detriment  of  the  rights  of 
others,  however  acquired,  to  the  same  water  at  another  part  of  the  stream. 

4.  The  Dominion  Government,  under  43  Vict.  (B.  C.)  c.  2,  were  in 
possession  of  the  lands  as  trustees  to  administer  same,  and  it  was  com- 
petent to  them  to  grant  a  lease  to  the  plaintiffs  carrying  the  ordinary 
rights  to  the  water  of  a  riparian  proprietor. 

no.  Upon  the  application  of  or  on  behalf  of  any  free  miner, 
iind  upon  receipt  of  all  the  particulars  required  by  section  23  of  this 
Act,  the  Mining  Eecorder  shall  record  any  placer  claim,  by  entering 
i\\\  the  particulars  required  by  said  section  in  the  Record  Book,  which 
entry  shall  be,  as  near  as  convenient,  in  the  form  B  in  the  Schedule 
to  this  Act.  Upon  the  application  of  or  on  behalf  of  any  free  miner, 
39 -M 
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and  upon  receipt  of  all  the  particulars  required  by  section  28  of  this 
Act,  the  Alining  Recorder  shall  re-record  any  placer  claim,  by  entering 
all  the  particulars  required  by  said  section  in  the  Record  Book,  which 
entry  sliall  be,  as  near  as  convenient,  in  the  form  C  in  the  Schedule 
to  this  Act.  The  Mining  Recorder  shall  not  make  any  such  record 
until  he  has  received  all  the  particulars  required  by  section  23,  and 
any  record  made  in  violation  of  this  section  shall  be  absolutely  void. 
1891,  c.  2G,  s.  132. 

111.  The  ^Mining  Recorder  shall  record  every  lay-over,  leave  of 
absence,  license  permit,  and  other  privilege  granted  and  forfeiture 
declared  by  the  Gold  Commissioner  in  the  Record  Book.  1891,  c. 
20,  s.  133. 

112.  T'pon  the  receipt  of  a  notice  of  abandonment,  the  Mining 
Recorder  shall  record  the  same  in  the  Record  of  Abandonments,  and 
file  such  notice,  and  write  across  the  record  of  the  claim  aftected 
by  such  notice,  in  the  Record  Book,  tlie  word  **'  Al)andoiu'd,"  and  the 
date  of  the  receipt  l)y  him  of  the  notice.  If  only  an  interest  in  a 
placer  claim  is  abandoned,  and  not  the  entire  claim,  the  memorandum 
in  the  record  shall  show  which  interest  is  abandoned.  1891,  c.  20, 
s.  135.  1 

113.  The  Mining  Recorder  shall  record,  by  copying  out  verbatim, 
all  aflidavits  and  declaratory  statements  brought  to  him  in  connec- 
tion with  his  office,  in  the  Record  of  AlTulavits.     1891,  c.  2G,  s.  130. 

114.  Tiic  Mining  Recorder  shall  record,  by  copying  out  ver- 
batim, in  the  Record  of  Conveyances,  all  conveyances,  mortgage?, 
bills  of  sale,  contracts  for  sale,  and  other  documents  of  title,  including 
I'Owers  of  attorney,  or  other  authorities,  to  execute  all  or  any  of  the 
al)ove  description  of  documents  when  brought  to  him  for  tliat  purpose. 
189],  c.  20,  s.  137. 

115.  Tlic  Alining  Recorder  shall  record  all  other  documents 
relating  to  mining  property  which  may  be  brought  to  him  for  record, 
and  shall  file  all  such  documents  which  may  be  brought  to  him  to 
1)0  filed.     1891,  c.  20,  s.  138. 

no.  Every  entry  made  in  any  of  the  Mining  Recorder's  books 
shall  show  the  date  on  which  such  order  was  made.  1891,  c.  20, 
s.  139. 

117.  All  books  of  record  shall,  during  oflRcc  hours,  be  open  to 
]niblic  inspection  free  of  charge,  and  documents  filed  shall  be  open  fo 
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public  inspection  upon  payment  of  the  fee  set  out  in  the  Schedule  to 
this  Act.     1891,  c.  2G,  s.  140. 

11^.  Every  copy  of,  or  extract  from,  any  entry  in  any  of  the  said 
books,  or  of  any  document  filed  in  the  Mining  Eecorder's  ofiice,  certi- 
fied to  be  a  true  copy  or  extract  by  the  Mining  llecorder,  shall  be  re- 
ceived in  any  Court  as  evidence  of  the  matters  therein  contained. 
1S91,  c.  26,  s.  141. 

IIO.  Before  issuing  any  free  miner's  certificate,  or  substituted 
certificate,  or  making  any  entry  in  any  book  of  record,  or  filing  any 
document,  or  making  any  copy  or  extract  therefrom,  the  Mining 
liecorder  shall  collect  the  fees  payable  in  respect  thereof,  as  set  out  in 
the  Schedule  to  this  Act.    1891,  c.  26,  s.  142. 

IISO.  The  Mining  Recorder  shall  receive  all  applications  and 
other  documents  addressed  to  or  intended  for  the  Gold  Commissioner, 
and  forward  the  same  to  the  Gold  Commissioner.    1891,  c.  26,  s.  143. 

121.  The  Mining  Recorder  shall  receive  all  deposits  of  money 
directed  to  be  made  by  this  Act,  and  apply  the  same  as  directed  by 
this  Act.    1891,  c.  26,  s.  144. 

JL22.  The  Mining  Recorder  shall  collect  all  rents  collectable  under 
the  conditions  of  any  lease  or  other  documents  granted  under  the 
provisions  of  this  Act.     1891,  c.  26,  145.  . 

13S.  The  Mining  Recorder  shall  forward  to  the  Provincial  Trea- 
sury all  fees,  rents,  fines,  penalties,  and  other  moneys  collected  or 
obtained  by  him  in  accordance  with  the  provisions  of  this  Act.  1891, 
e.  26,  s.  146. 

124.  It  shall  be  lawful  for  the  Lieutenant-GoYernor  in  Council 
to  divide  and  subdivide  any  district  into  mining  divisions,  and  to 
establish  in  each  or  either  mining  division  a  Mining  Recorder's  office. 
1891,  c.  26,  s.  147. 

125.  Upon  the  establishment  of  a  mining  division,  and  the  open- 
ing of  a  Mining  Recorder's  office  therein,  under  the  authority  of  the 
last  preceding  section — 

(a)  Such  office  and  none  other,  shall  be  the  proper  office  for 
recording  all  placer  claims,  records,  certificates,  documents, 
or  other  instruments  affecting  claims,  placer  mines  held  ns 
real  estate,  or  placer  mining  property,  situate  within  such 
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iniuiug  division,  and  whenever  by  this  Act,  or  any  Act 
amending  the  same,  anything  is  required  to  be  done  at  or 
in  the  oflice  of  the  Gold  Commissioner  or  Mining  Keeorder 
of  the  district,  it  shall,  if  the  same  affects  or  concerns  any 
claim,  placer  mine  held  as  real  estate,  or  placer  mining  pro- 
perty, situate  within  a  mining  division,  be  done  at  or  in  the 
othce  of  the  Mining  Keeorder  of  the  mining  division  wherein 
such  claim  or  mine,  or  other  mining  property,  is  situate: 
(b)  I'})on  the  district  or  division  of  any  Alining  Recorder  being 
divided  or  subdivided  into  mining  divisions,  it  shall  be  the 
duty  of  such  ^Mining  Recorder  to  juake,  or  cause  to  be  made, 
a  transcript  of  all  the  entries  in  all  the  books  mentioned  in 
section  109  of  this  Act,  affecting  claims,  placer  mines  held 
as  real  estate,  or  j)lacer  mining  })ro])erty,  situate  in  eacli 
newly  created  mining  division,  and  to  forward  the  same  to 
the  Mining  Recorder  of  such  mining  division,  and  such 
transcri])t  shall  be  ke})t  in  such  oflice  as  i)art  of  the  records 
of  such  office,  and  all  transcripts  of  such  records,  certificates, 
documents,  or  other  instruments,  shall,  prima  facie,  be 
deemed  to  be  true  copies  of  the  several  records,  certificates, 
documents,  or  other  instruments  of  which  they  jmrport  to 
be  transcripts;  and  such  transcripts  or  copies  thereof,  when 
certified  by  the  Mining  Recorder  of  the  mining  division  in 
whose  office  they  are  kept,  shall  be  admissible  in  evidence 
in  all  Courts  of  Judicature  in  the  Province.  1801,  c.  26,  s. 
148. 

126.  Wlien  there  shall  be  no  [Mining  Recorder  for  a  district  or 
division,  the  duties  of  the  Mining  Recorder  shall  devolve  upon  tlu^ 
(jlold  Commissioner,  and  it  shall  at  all  times  be  lawful  for  the  Gold 
Commissioner  to  i)erform  the  duties  of  the  Mining  Recorder,  and  the 
Gold  Commissioner  shall  have  all  the  powers  of  a  Mining  Recorder. 
1891,  c.  2r,,  s.  149. 

127.  The  Alining  Recorder's  office  shall  be  open  upon  all  dayj», 
excepting  public  holidays,  from  10  a.m.  to  4  ]).m.,  and  such  times 
shall  be  deemed  the  oflice  hours  of  such  office.    1891,  c.  26,  s.  150. 

Part  IX. 

Gold  Commissioners  Powers. 

12S.  It  shall  be  lawful  for  the  Gold  Commissioner  to  perform 
the  following  acts  in  accordance  with  the  provisions  of  this  Act: — 
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(a)  He  may  lay  over  any  or  all  claims,  and  may  grant  to  any 
holder  of  a  claim  leave  of  absence  for  such  period  and  rea- 
sons as  he  may  think  proper: 

(h)  He  may  prescribe  the  number  of  miners  who  shall  be  re- 
quired to  work  in  prospecting  a  set  of  claims  until  gold  in 
paying  quantities  is  found: 

(c)  For  the  more  convenient  working  of  back  claims  on  benches 

or  slopes,  the  Gold  Commissioner  may  permit  the  owners 
thereof  to  drive  a  tunnel  through  the  claims  fronting  on 
any  creek,  ravine  or  water-course,  upon  such  terms  as  shall 
seem  expedient:  Provided  that  in  tunnelling  under  hills, 
on  the  frontage  of  which  angles  occur,  or  which  may  be  of 
an  oblong  or  elliptical  form,  no  party  shall  be  allowed  to 
tunnel  from  any  of  the  said  angles,  nor  from  either  end  of 
such  hills,  so  as  to  interfere  with  parties  tunnelling  from  the 
main  frontage: 

(d)  He  may  mark  out  a  space  of  ground  for  deposits  of  leavings 

and  deads  from  any  tunnel,  claim,  or  mining  ground,  upon 
such  terms  as  he  may  think  just: 

(e)  He  may  extend  the  limits  of  a  claim  in  "bench  diggings^' 

beyond  the  limits  of  the  bench,  but  not  to  exceed  100  feet 
square. 

(f)  He  may,  in  case  of  disputed  boundaries  or  measurements, 

employ  a  surveyor  to  mark  and  define  the  same,  and  cause 
the  reasonable  expense  thereof  to  be  paid  by  either  or  both 
of  the  parties  interested  therein: 

(g)  He  may  permit  or  order  mining  posts  to  be  moved: 

Qi)  He  may  summarily  order  any  mining  works  to  be  so  carried 
on  as  not  to  interfere  with  or  endanger  the  safety  of  the 
public,  any  public  work  or  highway,  or  any  mining  property, 
mineral  claim,  placer  claim,  bed-rock  drain,  or  bed-rock 
flume;  and  any  abandoned  works  may  by  his  order  be  either 
filled  up,  or  guarded  to  his  satisfaction,  at  the  cost  of  the 
party  who  may  have  constructed  the  same,  or,  in  his  absence, 
upon  such  terms  as  he  shall  think  fit: 

(i)  He  may,  upon  application  made  to  him,  allow  a  free  miner 
such  right  of  entry  upon  any  adjacent  claim  as  may  be  neces- 
sary for  the  working  of  his  claim,  and  upon  such  terms  as 
mav  to  him  seem  reasonable: 
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(J)  He  may  grant  riglits  of  way  for  the  purpose  of  constructing 
drains  or  tunnels,  and  may  exercise  such  powers  as  are 
specilied  in  Part  III.  of  tliis  Act  : 

{k')  He  may  grant  rights  of  way  for  the  ])urpose  of  constructing 
a  bed-rock  Ihime,  and  nuiy  extend  the  grant  at  its  expira- 
tion, in  accordance  with  Part  VI.  of  this  Act: 

(/)  lie  may  grant  leases  of  ])lacer  mining  ground,  and  he  may 
grant  renewals  of  such  leases,  and  exercise  all  such  powers 
as  are  specified  in  Part  \U.  of  this  Act.  1891,  c.  2G,  s.  151 
&  18i)7,  c.  29,  ss.  4  &  G. 

120.  Notwithstanding  anything  contained  in  the  "Gold  Mining 
Amendment  Act,  1873,"  or  in  any  Crown  grant  issued  under  the  said 
Act,  or  under  this  or  any  other  Act,  it  sliall  be  lawful  for  the  Gold 
Commissioner,  in  his  discretion,  and  with  or  without  any  terms  or 
conditions,  to  allow  to  the  owners  of  })lacer  claims  all  such  rights  or 
privileges  in  and  over  mineral  or  other  claims  held  as  real  estate  as 
may  be  allowed  in  and  over  claims  not  so  held;  and  owners  of  claims 
held  as  real  estate  shall  be  entitled  to  the  same  rights  and  privileges 
as  owners  of  claims  not  so  lield.    1891,  c.  2G,  s.  152. 

i;50.  'J1ie  Cold  Commissioner  shall  have  i)ower  to  do  all  things 
necessary  or  exj)edient  for  the  carrying  out  of  the  provisions  of  tliis 
Act.     1891,  c.  26,  s.  153. 

Admi  nisi  ration. 

IJM.  The  Gold  Commissioner  shall  take  j)ossession  of  the  mining 
proj)erty  of  any  deceased  free  miner,  and  may  cause  such  mining  j)ro- 
jierty  to  be  <luly  worked,  or  dispense  therewith  at  his  option.  1891. 
c.  2G,  s.  151. 

1^2.  The  (iold  Commissioner,  or  any  person  authorized  l)y  him, 
shall  take  charge  of  all  the  i)roperty  of  any  deceased  free  miner  until 
the  issue  of  letters  of  administration  or  probate  of  the  will,  if  any: 
Provided,  however,  that  where  any  free  miner  shall  die  intestate,  and 
the  value  of  the  ])ersonal  estate  of  such  deceased  free  miner  is  less 
than  three  hundred  dollars,  it  shall  not  be  necessary  for  the  Gold 
Commissioner  to  obtain  from  any  Court  letters  of  administration,  but 
in  such  case  the  Gold  Commissioner  may  administer  and  wind  up  the 
personal  estate  of  the  deceased,  and  do  all  things  necessary  and  pro- 


I. 


k 


TEE  PLACER  MINING  ACT  (515 

per  therefor,  and  act  in  all  respects  as  if  letters  of  administration  to 
the  personal  estate  of  such  deceased  free  miner  had  been  granted  to 
such  Gold  Commissioner,  and  the  Gold  Commissioner  shall  produce 
and  pass  his  accounts,  in  each  estate  of  which  he  shall  undertake  the 
administration,  before  a  Judge  of  the  County  Court  of  the  district. 
1891,  c.  26,  s.  155. 

Part  X. 

COUNTY    COURTS.  ; 

Jurisdiction,  Procedure,  Forms,  and  Costs. 

1S3.  In  addition  to  the  jurisdiction  and  powers  given  to  County 
Courts  by  the  "  County  Courts  Act,^^  and  other  Acts,  every  County 
Court  shall  have  and  exercise,  within  the  limits  of  its  district,  all  the 
jurisdiction  and  powers  of  a  Court  of  Law  and  Equity: — 

(1)  In  all  personal  actions,  where  the  debt  or  damages  claimed 

arise  directly  out  of  the  business  of  mining  (other  than  coal 
mining),  or  from  the  exercise  of  or  interference  with  any 
right,  power,  or  privilege  given,  or  claimed  to  be  given,  by 
this  Act  or  any  other  Act  relating  to  mining  (other  than 
coal  mining): 

(2)  In  all  actions  between  employers  and  employees,  where  the 

employment  is  directly  connected  with  the  business  of  min- 
ing (other  than  coal  mining): 

(3)  In  all  actions  for  supplies  to  persons  engaged  in  mining, 

where  such  supplies  were  bought,  contracted  for,  or  sup- 
plied, or  were  alleged  to  have  been  bought,  contracted  for, 
or  supplied,  for  mining  purposes,  or  for  consumption  by 
persons  engaged  in  mining  or  prospecting: 

(4)  In  all  actions  of  trespass  on  or  in  respect  of  mineral  claims  or 

other  mining  property,  or  upon  or  in  respect  of  lands  en- 
tered or  trespassed  on,  or  claimed  to  have  been  entered  or 
trespassed  on,  in  searching  for,  mining,  or  working  minerals 
(other  than  coal),  or  for  any  other  purpose  directly  connect- 
ed with  the  business  of  mining  (other  than  coalmining),  or 
in  the  exercise  of  any  power  or  privilege  given,  or  claimed  to 
be  given,  by  this  Act,  or  any  other  Act  relating  to  mining 
(other  than  coal  mining): 
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(5)  In  all  actions  of  ejotuiient  from  mineral  claims  or  other 
mining  i)ro])erty,  or  from  lands  entered,  or  claimed  to  liave 
been  entered,  in  searching  for,  mining,  or  working  minerals 
(otiier  than  coal),  or  for  any  purpose  directly  connected 
with  the  business  of  mining,  or  entered,  or  claimed  to  have 
l)een  Entered,  under  some  power,  right  or  authority  given  or 
obtained  under  the  provisions  of  this  Act,  or  any  other  Act 
relating  to  mining  (other  than  coal  mining): 

(G)  In  all  suits  for  foreclosure  or  redemption,  or  for  enforcing 
any  charge  or  lien,  where  the  mortgage,  charge  or  lien  shall 
be  on  mineral  claims,  mines,  or  other  mining  property: 

(T)  In  all  suits  for  specific  performance  of,  or  for  re-forming,  or 
delivering  up,  or  cancelling,  any  agreement  for  sale,  pur- 
chase, or  lease  of  any  mineral  claim,  mine,  or  other  mining 
property: 

(8)  In  all  suits  for  the  dissolution  or  winding  up  of  any  mining 
})artncrship,  whether  registered  or  not,  under  tlie  provi- 
sions of  this  Act: 

(U)  In  all  proceedings  for  orders  in  the  nature  of  injunctions, 
where  the  same  are  requisite  for  the  granting  of  relief  in  any 
matter  in  which  jurisdiction  is  given  to  the  County  Court 
l)y  this  Act.    1891,  c.  20,  s.  156,  &  1897,  c.  29,  s.  G. 

i;i4.  The  jurisdiction  given  to  County  Courts  by  this  Act  shall 
l^e  known  as  the  "mining  jurisdiction"  of  the  County  Court,  and 
the  words  "mining  jurisdiction''  shall  be  written  or  ])rinte(l  on  all 
summonses,  writs,  and  other  process,  and  all  other  documents,  in 
every  action  or  cause  brought  under  the  mining  jurisdiction  of  the 
County  Court.    1891,  c.  2G,  s.  157. 

ISfS.  County  Courts  and  County  Court  Judges,  registrars,  she- 
rilTs,  and  other  ofTicers,  shall  have  the  same  duties,  ])owers,  privileges, 
and  authorities  in  all  actions  and  suits,  and  other  proceedings  brought 
under  the  mining  jurisdiction  of  the  County  Court,  as  they  now  have, 
or  at  any  time  hereafter  may  have,  in  actions  and  suits 
and  other  proceedings  brought  under  the  ordinary  jurisdiction  of 
the  County  Court,  and  the  provisions  of  all  Acts  for  the  time  being 
in  force  regulating  the  duties  and  powers  of  County  Courts  and 
County  Court  Judges,  registrars,  sheriffs,  and  other  ofhcers,  and  regu- 
lating the  practice  and  procedure  in  County  Courts,  and  all  Kules  and 
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Orders  for  the  time  being  applicable  to  the  ordinary  jurisdiction  of 
the  County  Court,  shall,  so  far  as  practicable  and  not  iiiconsisteiit 
with  this  Act,  apply  to  the  mining  jurisdiction  of  the  County  Court. 
1891,  c.  26,  s.  158. 

136.  Where  disputes  arise  concerning  mining  property,  portions 
whereof  are  situated  in  adjoining  or  different  districts,  the  County 
Court  of  either  of  such  districts  before  which  the  dispute  is  first 
brought  shall  determine  it.    1891,  c.  26,  s.  159. 

13T.  The  hearing  of  any  summons,  plaint,  or  other  process  in 
any  County  Court  shall  not  be  deferred  beyond  the  shortest  reason- 
able time  necessary  in  the  interests  of  all  parties  concerned,  and  it 
shall  be  lawful  for  the  Registrar  to  make  summonses  or  other  pro- 
ceedings returnable  forthwith,  or  at  any  other  time.  1891,  c.  26, 
s.  160. 

138.  In  all  mining  actions  or  suits  the  Court  may  decide  the 
question  at  issue  upon  the  ground  in  dispute,  and  such  decision  shall 
be  entered  as  in  ordinary  cases,  and  have  the  same  virtue  and  effect  as 
if  rendered  in  Court.     1891,  c.  26,  s.  161. 

130.  In  any  mining  cause  or  suit,  either  party  may  require  that 
the  issues  of  fact  shall  be  tried  by  a  jury,  and  the  Judge  may,  before 
delivering  judgment  in  any  action,  suit  or  other  proceeding,  direct  all 
or  any  issues  of  fact  to  be  found  by  a  jury.     1891,  c.  26,  s.  162. 

IIO.  In  all  actions,  suits,  and  other  proceedings  within  the  min- 
ing jurisdiction  of  the  County  Court,  the  Judge  may  order  that  costs 
be  taxed  on  the  higher  or  lower  scale  allowed  by  the  County  Court 
Rules;  or  if  he  shall  consider  the  case  of  sufficient  importance,  he 
may  order  that  costs  be  taxed  as  in  the  Supreme  Court,  and  the  costs 
so  ordered  shall  be  the  costs  recoverable  in  such  action,  suit,  or  ot!)er 
proceeding.     1891,  c.  26,  s.  163. 

141.  Every  County  Court  having  jurisdiction  in  mining  dis- 
]nites  shall,  with  reference  to  real  estate  held  under  the  "  Gold  Alin- 
ing Amendment  Act,  1873,"  or  under  this  Act,  and  notwithstanding 
any  law  to  the  contrary,  have  the  same  powers  and  authorities  to  de- 
cide all  matters  or  disputes  arising  between  the  owners  thereof,  or 
between  the  owners  thereof  and  any  third  person,  or  between  mining 
joint-stock  companies,  or  between  shareholders  therein,  or  betwi»en 
them  and  the  company,  in  the  same  way  and  as  fully  as  it  might  do 
concerning  claims  not  being  real  estate;  and  actions,  suits  and  other 


C18  DIUTISH  COLUilBJA 


j)roceetlings  relating  to  such  matters  or  disputes  shall  be  brought  and 
had  in  the  same  manner  as  actions,  suits,  or  proceedings  relating  to 
mining  claims  not  being  real  estate.     1891,  c.  26,  s.  1G4. 

142.  Any  County  Court  Judge  having  jurisdiction  in  mining 
causes,  nuiy  direct  the  issuing  of  writs  of  capias  ad  respondendum  ne 
exeat  regno,  and  special  orders  for  the  arrest  and  detention  of  judgment 
dcl>tors  in  all  cases  in  which  by  law  he  has  jurisdiction  over  the  sub- 
ject-matter of  the  suit,  but  under  and  subject  to  such  conditions  as 
the  Judge  of  the  Supreme  Court  might  usually  require  in  applications 
of  a  similar  nature.    1891,  c.  20,  s.  165. 

143.  Tlie  jurisdiction  given  to  the  County  Court  by  this  Act 
shall  not  in  any  manner  interfere  with  or  lessen  the  jurisdiction  of  the 
Supreme  Court.    1891,  c.  2G,  s.  166. 


Part  XI. 
Penal  and  Miscellaneous. 

144.  Any  jterson  wilfully  acting  in  contravention  of  this  Act, 
or  refusing  to  obey  any  lawful  order  of  tlie  (Jold  Commissioner  or 
of  any  Judge  presiding  in  a  Court  having  jurisdiction  in  mining  dis- 
])utes,  .'•hall  on  conviction  thereof  in  a  summary  way  before  any  two 
Justices  of  the  Peace  or  a  Stipendiary  Magistrate,  or  before  any  Judge 
of  a  Court  having  jurisdiction  in  mining  disjnites,  be  liable  to  a  fine 
not  exceeding  two  hundred  and  fifty  dollars,  or  to  imprisonment, 
witli  or  witliout  hard  lal)our,  for  any  term  not  exceeding  three 
months.     1891,  c.  26,  s.  167. 

145.  All  fiiu's  and  j)onalties  ini])o.»ied  or  ])ayable  under  this  Act 
may  l)e  recoviTcd  by  distress  aiul  sale  of  any  mining  or  other  per- 
sonal ])roperty  of  the  offender,  and  in  default  by  imprisonment,  witli 
or  without  hard  labour,  for  any  term  not  exceeding  three  months. 
]891,  c.  26,  s.  168. 

140.  All  fees,  rents,  fines,  penalties  and  other  moneys  collected 
under  this  Act  shall  be  paid  into  the  Provincial  Treasury.  1891,  c. 
26,  s.  160. 

147.  Nothing  herein  contained  shall,  save  where  such  intention 
is  expressly  stated,  be  so  construed  as  to  affect  ])rejudicially  any  min- 
ing rights  and  interests  acquired  prior  to  the  pa.ssing  of  this  Act; 
.'111(1  all  mining  rights  and  privileges  heretofore  and  hereunder  ac- 
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quired  shall,  without  the  same  being  expressly  stated,  be  deemed  to  be 
taken  and  held  subject  to  the  rights  of  Her  Majesty,  Her  heirs  and 
successors,  and  to  the  public  rights  of  way  and  water.  1891,  c.  2G, 
s.  170. 

148.  Every  free  miner,  on  application  to  the  Mining  Recorder, 
shall  be  entitled  to  a  printed  copy  of  this  Act.    1891,  c.  26,  s.  171. 

140.  Affidavits  and  declarations  made  under  the  provisions  of 
this  Act  shall  be  made  before  some  Judge  or  Registrar  of  a  Court  of 
Record,  or  before  some  Gold  Commissioner,  Mining  Recorder,  Stipen- 
diary Magistrate,  Justice  of  the  Peace,  Notary  Public,  or  Commis- 
sioner for  taking  Affidavits.    1891,  c.  26,  s.  172. 

Rules  and  Regulations. 

150.  The  Lieutenant-Governor  in  Council  may  make  such  or- 
ders as  are  deemed  necessary  from  time  to  time  to  carry  out  the  pro- 
visions of  this  Act  according  to  their  true  intent,  or  to  meet  the 
cases  which  may  arise  and  for  which  no  provision  is  made  in  this 
Act,  or  when  the  provision  which  is  made  is  ambiguous  or  doubtful; 
and  may  also  make  regulations  for  relieving  against  forfeitures 
arising  under  section  9  of  this  Act;  and  may  further  make 
and  declare  any  regulations  which  are  considered  necessary 
to  give  the  provisions  in  this  clause  contained  full  effect; 
and  from  time  to  time  alter  or  revoke  any  order  or  orders 
or  any  regulations  made  in  respect  of  the  said  provisions,  and 
make  others  in  their  stead;  and  further  impose  penalties  not  ex- 
ceeding two  hundred  dollars,  or  not  exceeding  three  months'  im- 
prisonment for  violation  of  any  regulations  under  this  Act;  and 
further  provide  that  any  statement  or  returns  required  to  be  made 
by  said  regulations  shall  be  verified  on  oath.  Every  order  or  regida- 
tion  made  by  virtue  of  the  provisions  of  this  section  shall  have  force 
and  effect  only  after  the  same  has  been  published  for  tAVO  successive 
weeks  in  the  British  Columbia  Gazette;  and  such  orders  or  regula- 
tions shall  be  laid  before  the  Legislative  Assembly  within  the  first 
fifteen  days  of  the  session  next  after  the  date  thereof.  1895,  c.  40, 
s.  13. 

Taxation  of  Mines  and  Moneys  Invested  Therein. 

151.  ^  Notwithstanding  any  thing  contained  in  this  Act,  mines 
and  moneys  invested  therein  shall  not  be  exempt  from  taxation,  but 
shall  bear  such  rate  as  may  be  imposed  by  any  law  in  force  in  the 
Province.     1895,  c.  40,  s.  12. 


020  BRITISH  COLUMBIl 


132.  There  shall  be  levied  and  collected  from  the  owner  or 
occupier  of  every  mineral  or  })lacer  claim  of  which  a  Crown  grant 
has  issued,  includin*;  Crown  frrants  issued  under  autliority  of  an  Act 
nuide  and  jiassed  in  the  'M'Ah  year  of  Her  Majesty's  rei<;n,  intituled 
"  An  Act  to  amend  the  '  (Jold  Mining  Ordinance,  18(>7,'  and  the 
Miold  Alining  Amendment  Act,  1872,'"  an  annual  tax  of  twenty- 
iive  cents  for  every  acre  and  fractional  ])art  of  an  acre  of  land  con- 
veyed l)y  tlie  grant,  payable  on  tlie  30th  day  of  June  in  each  year. 
Sucli  tax  sludl  form  a  charge  upon  the  claim.  The  assessor  ap- 
pointed under  or  by  virtue  of  any  existing  Assessment  Act,  or  any 
collector  a))pointed  under  "  The  Provincial  Kevenue  Tax  Act,''  is 
hereljy  authorized  as  to  tlie  mineral  or  i)]acer  claims  situate  within 
the  district  for  which  lie  is  a])pointed,  to  collect  and  receive  the  tax. 
In  the  event  of  the  tax  not  being  ])aid  to  the  assessor  or  collector, 
tlie  (iold  Commissioner  may,  in  his  discretion,  cause  the  claim  upon 
which  the  tax  is  charged  to  be  offered  for  sale  by  ])ublic  auction,  of 
which  sixty  days'  notice  shall  be  ])osted  upon  the  jirincipal  court 
house  of  the  district  in  which  the  claim  is  situate,  and  in  one  news- 
])aper,  if  any,  j)ublished  in  such  district,  and  may  sell  such  claim, 
receive  the  i)urchase  money  and  execute  a  conveyance  thereof  to  the 
jiurchaser.  The  purchase  mor-cy  shall  be  ai)plied  in  payment  of  the 
expenses  of  advertising  and  the  ])ayment  of  tlie  tax,  and  any  surjdus 
shall  be  ])aid  into  the  Treasury  in  trust  for  the  owner  of  the  claim. 
In  the  event  of  there  being  no  purchaser,  or  if  the  price  offered  shall 
not  be  sufTicient  to  pay  tlie  tax  and  expenses  of  advertising,  the  land 
shall  absolutely  revert  to  the  Province,  and  the  Crown  grant  thereof 
shall  be  deemed  void.  The  assessor  or  collector  may,  before  offering 
the  claim  for  sale,  sue  the  owner  or  occui)ier  for  the  tax,  in  a  sum- 
mary manner,  before  any  justice  of  the  peace,  who  may  adjudge  the 
same  to  be  ])aid;  and  in  default  of  ])ayment,  the  amount  due,  to- 
gether with  costs,  may  be  recovered  by  distress  of  the  goods  and 
chattels  of  the  person  against  whom  the  tax  may  be  recovered;  Pro- 
vided that  if  the  owner  of  any  such  mineral  or  |)laeer  claim  shall 
establish,  to  the  satisfaction  of  the  (Jold  Commissioner,  Mining  Ke- 
corder,  or  assessor  and  collector  of  the  district  in  which  the  claim 
lies,  that  the  sum  of  two  hundred  dollars  has  l)een  expended  thereon 
in  labour  or  improvements  in  any  one  year,  then  the  tax  shall  not 
he  levi(Hl  in  respect  of  such  claim  for  such  year.     lS!)f),  c.  .'M,  s.  163. 

1{S3.  AVhere  a  claim  has  been  recorded  under  any  name,  and 
the  owner  or  his  agent  is  desirous  of  changing  the  same,  the  Kecorder 
of  said  mining  division  may,  upon  ajiplication  being  made  by  such 
owner  or  agent,  and  upon  ]iayment  of  a  fee  of  twenty-five  dollars. 
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amend  the  record  accordingly;  Provided,  however,  tliat  sucli  change 
of  name  shall  not  in  any  way  affect  or  prejudice  any  proceedings 
or  execution  against  the  owner  of  the  said  claim.     1890,  c.  34,  s.  104. 

154.  Whenever,  through  the  acts  or  defaults  of  any  person  otlier 
than  the  recorded  owner  of  a  mineral  claim  or  his  agent  l)y  him  duly 
authorized,  the  evidence  of  the  location  or  record  on  the  ground, 
or  the  situation  of  a  mineral  claim,  has  been  destroyed,  lost,  or 
effaced,  or  is  difficult  of  ascertainment,  nevertheless  effect  shall  be 
given  to  same  as  far  as  possible,  and  the  Court  shall  have  power  to 
make  all  necessary  inquiries,  directions  and  references  in  the  pre- 
mises for  the  purpose  of  carrying  out  the  object  hereof,  and  vesting 
title  in  the  first  hona  fide  acquirer  of  the  claim.     1890,  c.  34,  s.  105. 


AN  ACT  TO  AMEND  "THE  PLACER  MINING  ACT." 
K  S.,  CHAPTER  136. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts 
as  follow^s  : — 

1.  This  Act  may  be  cited  as  "The  Placer  Mining  Act  (1891) 
Amendment  Act,  1898." 

S.  Section  9  of  the  said  Act  is  hereby  amended  by  the  addition 
thereto  of  the  following  proviso:     (See  section  9  of  principal  Act.) 

3.  Section  102  of  the  said  Act  is  hereby  repealed  and  the  fol- 
lowing substituted  in  lieu  thereof:    (See  section  102  of  principal  Act.) 

4.  Any  free  miner,  or  two  or  more  free  miners,  holding  adjoin- 
ing leases  of  placer  mining  ground,  may  consolidate  his  or  their  hold- 
ings into  one  holding,  not  to  exceed  six  hundred  and  forty  acres,  1)y 
filing  with  the  Mining  Recorder  a  declaratory  statement  containing 
the  name  of  the  company  or  partnership  which  is  to  hold  the  con- 
solidated lease,  the  location  and  size  of  each  lease,  and  the  particular 
interest  of  each  free  miner  in  the  leases  to  be  consolidated,  and  such 
statement  shall  be  signed  by  the  holder  or  holders  of  the  leases  to  be 
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consolidated.  After  filing  such  declaratory  statement,  such  free 
miner,  or  free  miners,  shall  be  allowed  in  each  and  every  year  to  per- 
form on  any  one  or  more  of  such  leases  all  the  work  that  is  necessary 
to  be  performed  to  hold  all  such  leases,  and  any  water  grant  that  has 
l)een  made  for  the  working  of  any  one  of  such  leases  shall,  after  the 
consolidation  of  such  leases,  1)0  api)urtenant  to  and  may  be  used  on 
any  one  of  such  consolidated  leases;  and  provided  further,  that  when 
two  or  more  leases  have  been  consolidated  into  one  holding,  as  pro- 
vided in  this  section,  and  such  leases  contain  a  provision  that  a  cer- 
tain amount  of  money  shall  be  expended  in  working  each  of  such 
leases  each  year  in  order  to  hold  it,  the  holder  or  holders  of  such 
leases  may,  in  lieu  of  the  required  expenditure  in  work  on  such  leases 
in  each  year,  pay  to  the  Mining  Kecorder  of  the  mining  division  in 
which  such  leases  are  situate,  a  sum  equal  to  twenty-five  per  cent,  of 
the  aggregate  amount  required  to  be  so  expended  in  work  on  the  con- 
solidated leases,  and  receive  from  such  Kecorder  and  record  a  receipt 
for  such  ])ayment;  and  })ayment  and  record  thereof  in  any  year  shall 
relieve  the  person  nuiking  it  from  the  necessity  of  doing  any  work 
during  the  yoar  in  and  for  ^^'hich  and  upon  the  lease  in  rcs^iect  of 
which  such  i)aymcnt  is  recorded. 
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REVISED  STATUTES  OF  BRITISH  COLUMBIA  (1897), 
CHAPTER  134. 

An  Act  for  securing  the  safety  and  good  health  of  workmen  en- 
gaged in  or  about  the  metalliferous  mines  in  the  Province  of  British 
Columbia  by  the  appointment  of  an  inspector  o'f  metalliferous  mines. 

Whereas,  it  is  expedient  to  secure  the  safety  and  good  health  of 
the  men  engaged  in  or  about  the  mines  (otherwise  than  coal  mines) 
iu  this  Province; 

Therefore,  Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  British  Columbia,  enacts 
as  follows: 

1.  This  Act  shall  be  cited  as  the  "Inspection  of  Metalliferous 
Mines  Act,  1897.^'     1897,  c.  27,  s.  1  (assented  to  May,  1897).^ 

^  This  Act  is  an  adaptation  of  the  Metalliferous  Mines  Regulation 
Act,  1872,  35  &  36  Vict.  (Imp.)  c.  77,  as  amended  by  subsequent  English 
legislation. 

2.  The  Lieutenant-Governor  in  Council  may  appoint  an  inspec- 
tor of  metalliferous  mines,  or  mines  of  whatever  description  other 
than  a  mine  to  which  the  "  Coal  Mines  Regulation  Act,"  and  amend- 
ing Acts  applies;  he  shall  be  a  man  of  at  least  seven  (7)  years'  prac- 
tical experience  in  mining,  whose  duties  shall  be  as  hereinafter  speci- 
fied, and  he  shall  receive  such  salary  and  allowance  as  shall  be  deter- 
mined by  the  Lieutenant-Governor  in  Council;  and  before  entering 
upon  the  discharge  of  his  duties,  he  shall  take  and  subscribe  to  an 
oath  that  he  will  discharge  such  duties  faithfully.     lb.  s.  2. 

3.  The  inspector  of  mines  shall  not  act  as  manager,  or  agent,  or 
lessee  for  any  mining,  or  other  corporation,  during  the  term  of  his 
office;  he  shall  give  his  whole  time  and  attention  to  the  duties  of  the 
office  to  which  he  has  been  appointed;  he  shall  not  make  a-jeport  of 
any  mine  or  mining  property  for  any  person  or  persons  interested  in 
such  mine  or  mining  property,  with  the  intent  to  promote  or  aid  in 
the  sale  or  other  conveyance  thereof;  and  this  officer  violating  this 
provision  shall,  upon  summary  conviction  thereof,  forfeit  and  pay  a 
fine  of  not  less  than  $100  nor  more  than  $1,000.     Ih.  s.  3. 
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4.  The  Minister  of  Mines  shall  on  receipt  of  reliable  information 
relating  to  the  healtli  and  safety  of  the  workmen  employed  in  any 
metalliferous  mine  in  tlie  Province  of  British  Coliiml)ia,  or  wherever 
he  deems  such  ins])ection  necessary,  instruct  the  insj)ector  to  examine 
and  report  to  him  the  condition  of  such  mine.  The  mine  owner, 
a;:ent,  manager  or  lessee  sliall  have  the  right  to  appeal  to  the  Minister 
<»r  Mines  on  any  dilTerence  tluit  may  arise  between  such  parties  and 
the  inspector.  On  receipt  of  notice  of  any  serious  accident  in  any 
mine,  tlie  Minister  of  Mines  shall  instruct  the  inspector  to  enquire 
into  the  cause  of  such  accident.     lb.  s.  4. 

5.  'I'hc  ^linister  of  Klines  shall  instruct  the  inspector  to  examine 
and  repoit  to  him  tlie  condition  of  the  hoisting  machinery,  engines, 
boilers,  whines,  cages,  cars,  buckets,  ropes,  and  cables  in  use  in  any 
of  the  metalliferous  mines  in  operation  in  the  Province  of  British 
Cohnnbia;  the  ap})liances  used  for  the  extinguishing  of  fires,  the  man- 
ner and  method  of  working  and  timbering  the  shafts,  drifts,  inclines, 
btopes,  winzes,  tunnels,  and  up-raises  through  which  persons  pass 
while  engaged  in  their  daily  labours,  of  exits  from  the  mine,  and  how 
the  mine  is  ventilated,  together  with  the  sanitary  condition  of  the 
same,  and  also  how  and  where  all  exi)losives  and  inllammable  oils  and 
sup})lics  are  stored,  also  the  system  of  signals  used  in  the  mines.  The 
insj)ector  shall  not  give  notice  to  any  owner,  agent,  manager,  or  lessee 
of  the  time  when  such  inspection  shall  be  made.     Jb.  s.  5. 

O.  lOvery  owner,  agent,  manager,  or  lessee  of  any  metalliferous 
mine  in  this  Province  shall  admit  the  inspector  to  such  mine  on  the 
exhibition  of  his  certificate  of  a))pointment,  for  the  purpose  of  mak- 
ing the  examination  and  inspection  i)rovided  for  in  this  Act,  when- 
ever the  mine  is  in  act  of  operation,  but  said  inspector  shall  not  un- 
necessarily obstruct  the  working  of  said  mine.     lb.  s.  (1. 

If  the  owner,  agent,  manager,  or  lessee  refuses  to  admit  the  in- 
si)ector  to  such  mine,  or  to  render  him  necessary  assistance  for  inspec- 
tion, such  owner,  agent,  manager,  or  lessee  shall  be  guilty  of  an 
offence  against  this  Act,  and  shall  ])e  liable,  upon  summary  convic- 
ti  )n,  to  a  fine  of  not  less  than  $10  nor  more  than  $500  for  each  and 
every  such  refusal  or  neglect.     lb.  s.  6. 

7.  If  the  inspector  shall  reveal  any  information  in  regard  to  ore 
bodirs,  cliutes,  or  bodies  of  ore,  or  location,  course,  or  character  of 
under-ground  workings,  or  give  any  information  or  opinion  respect- 
ing any  mine,  obtained  or  formed  by  him  in  making  such  inspection, 
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upon  summary  conviction  thereof,  the  said  inspector  shall  be  removed 
from  office  and  fined  in  a  sum  of  not  less  than  $100  nor  nfore  than 

$1,000.     Ih.  s.  7. 

H.  The  inspector  shall  exercise  a  sound  discretion  in  the  advance- 
ment of  the  objects  of  this  Act,  and  in  the  enforcement  of  the  regu- 
lations made  hereunder;  and  if  he  shall  find  any  matter,  thing,  or 
practice  in  or  connected  with  any  metalliferous  mines  to  be  dangerous 
or  defective,  so  as  to,  in  his  opinion,  threaten  or  tend  to  the  bodily 
injury  of  any  person,  the  inspector  shall  give  notice  in  writing  thereof 
to  the  owner,  stating  in  such  notice  the  particulars  in  which  he  con- 
siders such  mine,  part  thereof,  or  practice,  to  be  dangerous  or  defec- 
tive, he  shall  order  the  same  to  be  remedied.     lb.  s.  8. 

O.  In  case  the  owner,  agent,  manager,  or  lessee,  after  a  written 
notice  being  duly  given,  does  not  conform  to  or  disregard  any  lawful 
order  of  the  inspector  made  hereunder,  or  disobeys  any  regulation 
made  hereunder,  any  Court  of  competent  jurisdiction  may,  on  appli- 
cation or  information  of  the  Minister  of  Mines  by  civil  action,  enjoin 
or  restrain  with  costs  the  owner,  agent,  manager,  or  lessee  from  work- 
ing the  same  until  it  is  made  to  conform  to  the  provisions  of  this  Act; 
and  such  remedy  shall  be  cumulative  and  shall  not  affect  any,.,  other 
proceeding  against  such  owner,  agent,  manager,  or  lessee,  authorized 
by  law  for  the  matter  complained  of  in  such  action.     Ih.  s.  9. 

lO.  Any  owner,  agent,  manager,  or  lessee  having  charge  or 
operating  any  metalliferous  mine,  whenever  loss  of  life  or  seri"bus  acci- 
dent shall  occur  in  connection  with  the  working  of  such  mine,  shall 
give  notice  immediately,  and  report  all  facts  thereof  to  the  Minister 
of  Mines  or  the  inspector,  and  the  said  inspector  shall  investigate  and 
ascertain  the  causes  and  make  a  report,  which  shall  be  filed  in  the 
office  of  the  Minister  of  Mines  for  future  reference.     lb.  s.  10. 

11.  The  Lieutenant-Governor  in  Council  shall  have  the  power  at 
any  time  to  remove  from  office  the  inspector  for  incompetency,  ne- 
glect of  duty  or  abuse  of  the  privileges  of  his  office.     lb.  s.  11. 

EMPLOYMENT  OF   FEMALES,   CHILDREN  AND    BOYS. 

12.  No  boy  under  the  age  of  twelve  years  of  age;  no  woman  or 
girl  of  any  age,  and  no  Chinese  or  Japanese  person  shall  be  em])loyed 
in  or  allowed  to  be  for  the  purpose  of  employment  in,  any  mine  to 
which  this  Act  applies  below  ground.     lb.  s.  12. 
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IS.  No  boy  iiiulor  the  age  of  8ixteon  years  sliall  be  employed 
iindergroiiiul  for  more  than  fifty-four  lioiirs  in  any  one  week,  or  more 
tlian  ten  liours  in  any  one  day.     lb.  s.  13. 

11.  Tlio  jK'rson  in  charge  of  the  machinery  for  raising  or  lower- 
ing men  must  be  a  male  of  at  least  eighteen  years  of  age;  but  in  no 
case  sliall  the  jierson  in  charge  be  of  the  Chinese  or  Japanese  race. 

lb.  s.  11. 

(1)  The  owner,  agent,  or  manager  of  any  mine  to  which  this  Act 
ap])lios,  fhall  keep  in  the  olhce  at  the  mineta  register,  and  shall  cause 
to  be  entered  in  such  register  the  name,  age,  residence,  and  date  of 
first  employment  of  all  boys  of  the  age  of«  sixteen,  and  of  all  such 
young  ])ersons  under  the  age  of  sixteen  years,  who  are  employed  in 
tho'  mines  below  ground,  and  of  all  women  and  young  persons  and 
children  employed  above  ground  in  connection  with  the  mine,  and 
shall  produce  such  register  to  any  inspector  under  this  Act  at^the 
mine  at  all  reasonable  times  when  required  by  him,  and)  allow  him  to 
inspect  and  copy  the  same. 

WAGES. 

15.  Xo  wages  shall  be  paid  to  any  person  emi)loyed  in  or  about 
any  mine  to  which  this  Act  apjilies  atVor  witliin  any  public  house, 
b(  er  sliop,  or  place  for  the  sale  of  any  s]>irituous  or  fermented  liquor, 
or  other  houses  of  entertainment,  or  any  ofhce,  garden  or  place  be- 
longing or  contiguous  thereto  or  occu])ied  therewith.     Tb.  s.  15. 

KETURN'S,   NOTICES  AND   AnANDON.MEXTS. 

HI.  On  or  before  tlie  15th  day  of  January  in  every  year  the 
own*  r.  agent,  inanagcr,  or  lessee,  of  every  mine  to  wliich  this  Act  ap- 
]ili(s  sliall  send  to  the  Bureau  of  Mines,  in  the  city  of  Victoria,  on  be- 
half of  the  Minister  of  Mines,  a  correct  return  specifying  with  respect 
to  the  ycjir  ending  on  the  ])receding  31st  day  of  December  the  quan- 
tity of  metal  or  ore  wrought  in  such  mine,  and  the  number  of  persons 
ordinarily  employed  in  or  about  such  mine  above  or  below  ground, 
and  any  otiier  information  as  may  be  required.     //;.  s.  IG. 

IT.  The  return  shall  lie  in  such  form  as  may  be  from  time  to 
time  prescribed  by  the  Minister  of  Klines,  and  the  inspector  or  the 
l'rovin(i;il  mineralogist  shall  from  time  to  time  on  application  fur- 
nish forms  for  the  purpose  of  such  return.     lb.  s.  17. 
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18.  The  Minister  of  Mines  may  publish  the  aggregate  results  of 
such  returns,  hut  the  individual  returns  shall  not  be  publisjied  with- 
out the  consent  of  the  person  making  the  same,  or  the  owner  of  the 
mine  to  which  they  relate,  and  no  person  except  the  inspector  or  pro- 
vincial mineralogist,  or  the  Minister  of  Mines  shall  be  entitled  with- 
out such  consent  to  see  the  same.  All  such  information  shall  be  used 
for  statistical  purposes  only.     lb.  s.  18. 

lO.  Where  in   or  about   any   mine  to  which   this  Act   applies, 
whether  above  or  below  ground,  either — 

(1)  Loss  of  life  or  any  personal  injury  to  any  person  employed 
in  or  about  the  mine  occurs  by  reason  of  any,  explosion  of  gas,  powder 
or  any  steam  boiler;  or 

(2)  Loss  of  life  or  any  serious  personal  injury  to  any  person  em- 
ployed in  or  about  the  mine  occurs  by  reason  of  any  accident  what- 
ever, the  owner,  agent,  manager,  or  lessee,  of  the  mine  shall,  within 
24  hours  next  after  the  explosion  or  accident,  send  notice  in  writing 
of  the  explosion  or  accident,  and  of  the  loss  of  life  or  personal  injury 
occasioned  thereby,  to  the  inspector,  and  shall  specify  in  such  notice 
the  character  of  the  explosion  or  accident,  and  the  number  and  names 
of  persons  killed  and  injured,  respectively. 

When  any  personal  injury  of  which  notice  is  required  to  be  sent 
under  this  section  results  in  the  death  of  the  person  injured,  notice 
in  writing  of  the  death  shall  be  sent  to  the  inspector  within  24 
hours  after  such  death  comes  to  the  knowledge  of  the  owner  or  agent. 
Ih.  s.  19. 

20.  Where  any  working  is  commenced  for  the  opening  of  a  new 
mine,  or  the  working  of  a  mine  is  abandoned,  the  owner,  agent,  man- 
ager, or  lessee  of  such  mine  shall,  within  two  months  after  such  com- 
mencement or  abandonment,  give  notice  thereof  to  the  inspector; 
provided  that  this  section  shall  only  apply  to  any  working  or  mine  in 
which  more  than  twelve  persons  are  ordinarily  employed  below 
ground.     Ih.  s.  20. 

21.  Where  any  mine  to  which  this  Act  applies  is  abandoned,  or 
the  working  thereof  'discontinued,  at  whatever  time  such  abandon- 
ment or  discontinuance  occurred,  the  owner  thereof,  and  every  other 
person  interested  in  the  minerals  of  such  mine,  shall  cause  the  top  of 
the  shaft,  if  there  be  such,  to  be  and  to  be  kept  securely  fenced  for 
the  prevention  of  accidents.^     Ih.  s.  21. 

^  Evans  v.  Mostyn.  (1877)  2  C.  P.  D.  547.     The  respondents  (owners 
in  fee  of  mines),  demised  a  lead  mine  for  a  term  of  years,  subject  to  a 
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rent  or  royalties,  such  royalties  to  be  paid  upon  the  place  where  the  ore 
should  have  been  gotten  or  weighed,  and  before  it  could  be  taken  away; 
the  lease  also  reserving  to  the  respondents  powers  of  distress  and  re- 
entr>'  if  the  royalties  should  be  in  arrear.  The  lessees  ceased  working  the 
mine  and  allowed  it  to  remain  insufficiently  fenced. 

It  was  held.  that,  although  the  lease  was  still  in  force  and  undeter- 
mined, the  respondents  were  guilty  of  an  offence  under  8<>ctlon  13  of  the 
English  Act,  35  &  36  Vict.  c.  77,  as  persons  **  interested  in  the  minerals 
of  the  mine.* 

Lindley,  J.,  said  at  p.  552: 

*'  The  real  question  is  whether  the  lessors  are  persons  interested  in 
the  mines  under  section  13.  The  language  of  that  Act  is  to  throw  upon 
all  answering  the  description  of  owners  or  persons  interested  In  the 
minerals  of  the  mine  the  obligation  to  fence  abandoned  shafts.  If  that 
had  stood  alone  there  could  have  been  no  doubt  that  these  respondents 
were  either  owners  of  the  mine  or  persons  interested  in  the  minerals 
thereof.  Section  41,  however,  shows  they  are  not  owners.  Then  are  they 
pers<ms  having  an  interest  in  the  minerals  of  the  mine?  They  are  the 
immediate  lessors,  the  persons  to  whom  rent  is  payable.  They  have  by 
the  lease  a  lien  for  the  rent  and  royalties  upon  the  minerals,  and  a  power 
to  distrain,  and  a  power  of  re-entry.  Is  it  possible  that  persons  in  that 
position  are  not  "  persons  fnterested  in  the  minerals  of  the  mine."  within 
the  meaning  of  the  13th  section?  They  who  contend  that  they  are  not 
liable  are  bound  to  show  who  answer  the  description  more  appropriately 
than  these  respondents.  We  are  driven  to  say  that  the  persons  contem- 
plated are  the  persons  who  have  a  present  interest  in  the  minerals  and 
not  a  remote  reversioner,  as  has  been  suggested." 

In  Arkwright  (appellant)  v.  Evans,  (1880)  49  L.  J.  M,  C.  83.  The 
appellant  was  lessee  of  a  lead  mine  and  of  all  the  duties  arising  there- 
from, under  lease  from  Duchy  of  Lancaster,  by  which  he  had  to  pay  as 
rent,  all  he  might  annually  receive  in  respect  of  the  mine,  and  an  addi- 
tional 5  shillings. 

The  mine  was  demised  to  him  subject  to  a  custom  by  which  all 
the  subjects  of  the  realm  have  the  right  to  search  there  for  lead  ore,  upon 
paying  certain  duties,  and  the  appellant  had  no  pecuniary  interest  in  the 
mine  or  in  the  minerals  thereof. 

Lindley,  J.  Under  this  lease,  the  lessee,  the  appellant,  has  to  hand 
over  to  the  Crown,  all  that  he  gets  under  it,  and  he  has  no  pecuniary 
boneflt  from  it  whatever.  Technically  he  is  lessee,  but  Instead  of  being 
lessee  in  the  ordinary  sense  he  Is  really  only  receiver  and  agent  for  the 
Crown. 

Now  i.s  Huch  a  person  an  owner  or  person  Interested  in  the  minerals 
under  the  statute  of  1872?  He  has,  so  far  as  I  can  see,  no  interest  what- 
ever In  the  minerals  except  so  far  as  he  is  lessee.  Then  the  question  la 
whether  he  Is  owner  within  the  meaning  of  section  41  of  the  Act.  He 
comes  within  only  the  negative  part  of  the  section,  that  "  the  term  owner 
does  not  Include  a  person  who  merely  receives  a  royalty  or  rent  from  a 
mine,  or  is  merely  the  owner  of  the  soil,  and  not  Interested  in  the  minerals 
of  the  mine." 

It  appears  to  me  that  he  Is  In  the  position  of  a  mere  owner  of  the 
soil,    and    that    he    has  no  Interest   In  the    minerals   save  that  he  has 
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technically  an  Interest  in  the  dues  and  royalties,  all  of  which  he  has  to 
hand  over  to  the  Crown  after  he  has  received  them.  I,  therefore,  do 
not  think  that  the  appellant  is  the  "  owner "  or  "  person  interested  " 
within  the  meaning  of  the  Act,  and  that  on  these  grounds  the  decision 
of  the  magistrates  ought  to  be  reversed;  (i.e.)  the  appellant  was  held  not 
liable  for  not  fencing.  The  interpretation  clauses  of  the  English  Act  were 
not  adopted  in  British  Columbia. 

As  to  what  is  sufficient  fencing,  see  Foster  v.  Owen,  (1892)  9  T.  L.  R. 
22. 

.  22.  Where  any  mine  to  which  this  Act  applies,  in  which  more 
than  twelve  persons  have  ordinarily  been  employed  below  ground,  is 
abandoned,  the  owner  of  such  mine  at  the  time  of  the  abandonment 
shall,  within  three  months  after  such  abandonment,  send  to  the  Min- 
ister of  Mines  an  accurate  plan,  on  a  scale  of  not  less  than  thirty  feet 
to  the  inch,  or  on  such  other  scale  as  the  plan  last  used  in  the  mine 
is  constructed  on,  showing  the  boundaries  of  the  workings  of  such 
mine  up  to  the  time  of  the  abandonment,  with  the  view  of  its  being 
preserved  under  the  care  of  the  Minister  of  Mines;  but  no  person  ex- 
cept the  inspector  or  the  provincial  mineralogist  shall  be  entitled, 
without  the  consent  of  the  owner  of  the  mine,  to  see  such  plan  when 
so  sent  until  after  the  lapse  of  ten  years  from  the  time  of  abandon- 
ment; provided  that  this  section  shall  not  apply  to  any  mine  opened 
up  by  means  of  tunnels  or  adit-levels,  below  which  extend  no  work- 
ings in  which  water  may  accumulate.     lb.  s.  22. 

PLANS  OF  MINES.  '        "' 

23.  The  owner,  agent,  manager,  or  lessee  of  every  mine  to  w^hicli 
this  Act  applies  shall  keep  in  the  office  of  the  mine,  or  in  the  prin- 
cipal office  of  the  mines  belonging  to  the  same  owner  in  the  district 
in  which  the  mine  is  situated,  an  accurate  plan  of  the  workings  of 
such  mine,  showing  the  workings  up  to  at  least  six  months  previously, 
other  than  workings  which  were  last  discontinued  at  a  date  more  than 
twelve  months  before  the  commencement  of  this  Act. 

(1)  The  owner,  agent,  manager,  or  lessee  of  the  mine  shall  pro- 
duce to  an  inspector  under  this  Act,  at  one  of  the  aforesaid  offices, 
such  plan,  and  shall,  if  requested  by  the  inspector,  mark  on  such  plan 
the  progress  of  the  workings  of  the  mine  up  to  the  time  of  such  pro- 
duction, and  shall  allow  the  inspector  to  examine  the  same. 

(2)  If  the  owner,  agent,  manager,  or  lessee  of  any  mine  fails  to 
keep  such  plan  as  is  prescribed  by  this  section,  or  wilfully  refuses  to 
produce  or  allow  to  be  examined  such  plan,  or  wilfully  withholds  any 


030  BRITISH  CO  LC  MB  I A 


portion  of  any  jjlan,  or  conceals  any  part  of  the  workings  of  his  mine, 
or  procliices  an  imperfect  or  inaccurate  i)hin,  unless  he  shows  that  he 
was  iiinorant  of  such  concealment,  imperfection,  or  inaccuracy,  he 
shall  be  ii:ui\ty  of  an  offence  against  this  Act;  and  further,  the  in- 
spector nuiy,  by  notice  in  writing  (whether  a  penalty  for  such  offence 
has  or  has  not  been  inflicted),  require  the  owner,  agent,  manager,  or 
kssQ}  t)  cause  an  accurate  \)\an,  such  as  is  prescril)ed  by  this  section, 
to  be  made  within  reasonable  time,  at  the  expense  of  the  owner  or 
lessee  of  the  mine,  on  a  scale  of  not  less  than  a  scale  of  thirty  feet  to 
one  inch,  or  on  such  other  scale  as  the  plan  used  in  the  mine  is  con- 
struct'-'d  on. 

(3)  If  the  owner,  agent,  manager,  or  lessee  fail,  within  twenty 
days,  or  such  further  time  as  may  be  shown  to  be  necessary,  after  the 
requisition  of  the  inspector,  to  make  or  cause  to  be  made  such  plan, 
he  shall  be  guilty  of  an  offence  against  this  Act; 

Provided,  that  this  section  shall  apply  oidy  to  a  nunc  to  which 
this  Act  ai)i)lies,  and  in  which  more  tlum  twelve  ])ers()ns  are  ordinarily 
cmj)l()yod  below  ground.     Jb.  s.  23. 

ixspixtor's  rkport. 

SJ4.  The  inspector  shall  make  an  annual  report  of  his  proceed- 
ings during  the  preceding  year  to  the  Minister  of  Klines,  which  re- 
]iort  shall  be  laid  before  the  Tjcgislative  Assembly. 

(1)  The  ^linister  of  Mines  may  at  any  time  direct  an  inspector 
to  make  a  sjiecial  report  with  respect  to  any  accident  in  a  mine  to 
which  this  Act  applies,  which  accident  has  caused  loss  of  life  or 
serious  ]ier.-onal  injury  to  any  person,  and  in  such  case  shall  cause 
such  rejiort  to  be  made  public  at  such  time/«nd  in  such  manner  as 
ho  thinks  expedient. 

ti»>.  '^^I'lio  following  general  rules  shall,  so  far  a«  may  be  reason- 
ably i)rncli('.Ml)l(',  be  observed  in  every  mine  to  which  this  Act  ajqilios. 

VENTILATION'. 

(1)  An  adequate  amount  of  ventilation  shall  be  constantly  pro- 
duced in  every  mine  to  such  an  extent  that  the  shafts,  winzes,  sumps 
levels,  stoprs.  and  working  places  of  such  mine,  and  the  travidling 
ronds  to  and  from  such  working  places,  shall  be  in  a  fit  state  for  work- 
ing and  parsing  therein. 


i 
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EXPLOSIVES. 

(2)  Gunpowder,  dynamite,  or  other  explosive  or  inflammable 
substance  shall  not  be  stored  anywhere  under  ground  in  the  mine, 
but  shall  be  stored  in  a  magazine  provided  only  for  this  purpose.  Said 
magazine  shall  be  placed  far  enough  from  any  shaft,  tunnel,  engine 
or  mining  buildings  as  to  insure  their  remaining  intact  in  case  of  the 
explosion  of  the  stock  of  explosive  in  said  magazine. 

(3)  All  explosives  in  excess  of  the  amount  required  for  a  shift^s 
or  day's  work  shall  be  kept  in  the  magazine. 

(4)  Each  mine  to  which  this  Act  applies  shall  have  a  suitable 
device  for  thawing  such  explosives  as  require  it,  and  such  device  shall 
be  heated  only  by  the  use  of  hot  water  or  steam. 

(5)  Oils,  candles,  and  other  inflammable  substances,  fuse  and  de- 
tonating caps,  shall  not  be  stored  with  the  explosives. 

(6)  An  iron  or  steel  tamping  rod  shall  not  be  used  for  ramming 
or  tamping  the  wadding  or  first  part  of  the  tamping  on  the  explosives. 

FIRE   PROTECTION. 

(7)  Every  plant  using  steam,  where  boiler,  engine,  blacksmith 
shop  and  shaft  are  in  the  same  building,  shall  have  a  hose  and  hose- 
connection  to  injector  or  feed  pump,  and  keep  same  ready  for  instant 
use,  and  the  line  of  hose  shall  be  sufficient  to  reach  the  farthest  point 
of  said  plant.  , 

CODE  OF  SIGNALS. 

(8)  Each  mine  using  a  code  of  signals  shall  use  the  following 
code: 

I  Bell — To  hoist  (when  the  bucket,  skip  or  cage  is  not  in  mo- 
tion). 

I  Bell — To  stop  (when  the  bucket,  skip  or  cage  is  in  motion). 

II  Bell— To  lower.  ' 
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III — I  Bell — With  care — to  hoist  (man  on). 

Ill — II  Bell — "With  care — to  lower  (man  on). 

Other  signals  to  meet  other  demands  may  be  arranged,  but  the 
code  of  signals  in  full  shall  be  plainly  printed  and  placed  in  the 
engine-room,  at  the  top  of  the  shaft,  and  at  each  station  or  landing 
or  level,  together  with  a  notice  and  penalty  for  wrong  or  improper 
signals. 

(9)  The  bell-roj^e  or  other  device  for  signalling  shall  be  so 
constructed  that  signals  can  be  sounded  clearly  and  easily  at  the  sur- 
face from  any  station,  landing  or  level. 

HOISTING  AND   LANDING   MEN. 

(10)  The  hoisting  or  lowering  of  employees  at  any  mine  shall  be 
permitted  or  positively  prohibited.  Every  working  vertical  shaft  in 
which  j)ersons  are  lowered  or  raised  shall,  if  exceeding  three  hundred 
feet  in  depth,  be  provided  with  a  cage  and  guides.  Such  cage  to  be 
provided  with  a  sufficient  iron  or  steel  covering  or  hood  and  catches. 

DAILY  INSPECTION  OF  MINE. 

(11)  A  com])etent  person  or  persons,  who  shall  be  appointed  for 
the  purpose,  shall,  once  at  least  every  twenty-four  hours,  examine 
the  state  of  the  external  parts  of  the  machinery,  and  the  state  of  the 
head-gear,  working  places,  levels,  inclines,  ropes  and  other  works  of 
the  mine  which  are  in  actual  use,  and  once  at  least  in  every  week 
shall  examine  the  state  of  the  shafts  or  inclines  by  which  persons 
ascend  or  descend,  and  the  guides,  timbers  and  ladder-ways  therein; 
shall  make  a  true  report  of  the  result  of  such  examination,  and  such 
report  shall  be  recorded  in  a  book  to  be  kei)t  at  the  mine  for  the  pur- 
pose, and  shall  be  signed  by  the  person  who  made  the  same. 

SHAFTS. 

(12)  Every  shaft,  incline  or  stope  in  which  mechanical  appliances 
for  hoisting  are  used,  and  which  is  a  means  of  travel  for  employees]? 
shall  be  of  at  least  two  compartments,  and  shall  be  well  timbered. 

(13)  The  top  of  every  shaft  shall  be  covered,  or  so  protected  as 
to  prevent  persons  or  foreign  objects  falling  into  said  shaft. 
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STATIONS. 

(14)  Each  station  or  landing  shall  have  a  passage-way  around 
one  side  of  the  shaft  where  the  level  or  drift  extends  both  ways  from 
the  said  shaft. 


LADDER-WAYS. 

(15)  A  ladder  permanently  used  for  the  ascent  or  descent  of 
persons  in  the  mine  shall  be  sufficiently  strong  for  the  purpose  de- 
manded, and  shall  be  firmly  fastened  and  kept  in  good  repair.  In 
a  vertical  shaft  the  ladder  shall  not  be  fixed  in  a  vertical  or  over- 
hanging position,  and  shall  be  inclined  at  the  most  convenient  angle 
which  the  space  in  which  the  ladder  is  fixed  allows,  and  every  such 
ladder  shall  have  substantial  platforms  at  intervals  of  not  more  than 
twenty  feet. 

(16)  The  said  platform  shall  be  closely  covered,  with  the  excep- 
tion of  an  opening  large  enough  to  permit  the  passage  of  a  man,  and 
shall  be  so  arranged  that  by  no  means  could  a  person  fall  from  one 
ladder  through  the  opening  to  the  next  ladder. 

(17)  The  ladder-way  in  a  shaft,  incline  or  stope  shall  be  sepa- 
rated by  a  strong  partition  from  the  compartment  or  division  of  the 
shaft,  incline  or  stope  in  which  the  material  of  the  mine  is  hoisted. 

WINZES   AND    MILL-HOLES. 


(18)  Each  winze  or  mill-hole  extending  from  one  level  or  drift  to 
another  level  or  drift  shall  be  protected  at  the  top  by  a  cover  or  a 
guard  rail. 

EXITS. 

(19)  As  soon  as  it  is  practicable  each  mine  to  which  this  Act 
applies  shall  have  two  or  more  exits  from  the  said  mine,  and  levels 
or  drifts  driven  each  way  from  a  shaft,  or  incline,  or  stope,  shall  be 
connected  by  upraisers  or  winzes  equipped  with  ladders  to  provide 
exits,  or  means  of  escape  in  case  of  accident. 
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TIMBERING. 


(20)  Each  shaft,  incline,  st^)pe,  tunnel,  level  or  drift,  and  any 
working  place  in  the  mine  to  which  this  Act  applies,  shall  be,  when 
nccet-sar}',  kept  securely  timbered  or  j^rotected  to  ])revent  injury  to 
any  person  from  falling  material. 


GAUGES  TO  STEAM   BOILERS. 

(21)  Every  steam  boiler  shall  be  provided  with  a  proper  steam 
gauge  and  water  gauge,  to  show  respectively  the  pressure  of  steam 
and  height  of  water  in  the  boiler,  and  with  a  proper  safety  valve. 

OBSERVANXE   OF   DIRECTIONS. 

(22)  Every  person  shall  observe  such  directions  with  respect  to 
working  as  may  be  given  to  him,  with  a  view  to  comply  with  the  sec- 
tions of  this  Act. 

(23)  Every  person  who  contravenes  or  does  not  comi)ly  with  any 
of  the  general  rules  of  this  section  shall  be  guilty  of  an  offence 
against  this  Act  ;  and  in  the  event  of  any  contravention  of  or  non- 
compliance with  any  of  the  said  general  rules  in  the  case  of  any  mine 
to  which  this  act  apj)lies,  by  any  person  whomsoever,  the  owner, 
agent  and  manager  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  i)roves  that  he  had  taken  all  reasonable  means,  by  publish- 
ing, and,  to  the  best  of  his  power,  enforcing  the  said  rules  as  regula- 
tions for  the  working  of  the  mine,  to  prevent  such  contravention  or 
non-compliance.     Ih.  s.  25. 

*2il.  The  Lieutenant-dovernor  in  Council  may  from  time  to 
time  make  such  rules  for  the  safety  of  mines  in  addition  to  these 
herein  laid  down,  and  not  inconsistent  therewith,  as  may  be  deemed 
advisable  for  tlic  protection  of  the  miners,  and  in  and  by  such  rules 
or  regulaticms  may  impose  fines  or  penalties  for  the  infraction  there- 
of, not  exceeding  those  imjiosed  in  and  by  this  Act  :  and  the  said 
rules  and  regidations  shall  have  the  force  of  law  after  they  have  been 
advertized  for  four  weeks  in  the  British  Columbia  Gazette.     lb.  s.  20. 

PENALTIES. 

27.  Every  owner,  agent,  manager  or  lessee  of  a  mine  to  which 
til  is  Act  applies,  who  is  gnilty  of  any  act  or  omission  in  contraven- 
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tion  of  the  provisions  or  requirements  of  this  Act,  shall  be  deemed 
guilty  of  an  offence  against  this  Act.     Ih.  s.  27.  ^ 

2S.  Every  person  employed  in  or  about  a  mine,  other  than  an 
owner,  agent,  manager,  or  lessee,  who  is  guilty  of  any  act  or  omission 
which,  in  the  case  of  an  owner,  agent,  manager  or  lessee,  would  be  an 
offence  against  this  Act,  shall  be  deemed  guilty  of  an  offence  against 
this  Act.     lb.  s.  28. 

20.  Every  person  who  is  guilty  of  any  offence  against  this  Act 
shall  be  liable  to  a  penalty  not  exceeding,  if  he  is  an  owner,  agent, 
mannger  or  lessee,  one  hundred  dollars,  and  if  he  is  any  other  person, 
ten  dollars,  for  each  offence  ;  and  if  the  inspector  has  given  written 
notice  of  any  such  offence,  then,  in  case  of  an  owner,  agent,  manager 
or  lessee,  to  a  further  penalty  not  exceeding  one  hundred  dollars 
and  not  less  than  ten  dollars,  for  every  day  after  such  notice  that 
such  offence  continues  to  be  committed,  and  in  cases  of  other  per- 
sons, to  a  further  penalty,  not  exceeding  five  dollars,  for  every  day 
after  such  notice  that  such  offence  continues  to  be  committed,  lb. 
s.  29. 

30.  Where  a  person  who  is  an  owner,  agent,  manager  or  lessee 
of  or  a  person  employed  in  or  about  a  mine  is  guilty  of  any  offence 
against  this  Act,  which,  in  the  opinion  of  the  Court  that  tries  the 
case,  is  one  which  was  reasonably  calculated  to  endanger  the  safety 
of  the  persons  employed  in  or  about  the  mine,  or  to  cause  serious  per- 
sonal injury  to  any  of  such  persons,  or  to  cause  a  dangerous  accident, 
and  was  committed  wilfully  by  the  personal  act,  personal  default, 
or  personal  negligence  of  the  person  accused,  such  person  shall  be 
liable,  if  the  Court  is  of  opinion  that  a  pecuniary  penalty  will  not 
meet  the  circumstances  of  the  case,  to  imprisonment,  with  or  without 
hard  labour,  for  a  period  not  exceeding  three  months. 

31.  If  any  person  feel  aggrieved  by  any  conviction  made  by  a 
Court  of  summary  Jurisdiction  on  determining  any  information 
under  this  Act,  the  person  so  aggrieved  may  appeal  therefrom,  lb. 
s.  31. 

32.  All  offences  under  this  Act,  and  all  penalties  under  this  Act, 
and  all  money  and  costs  by  this  Act  directed  to  be  recovered  as  pen- 
alties, may  be  prosecuted  and  recovered  in  a  summary  manner  before 
a  justice  of  the  peace.     lb.  s.  32. 
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2J5J.    The  following  provisions  shall  have  effect  : 

(1)  Any  complaint  or  information  made  or  laid  in  pursuance  of 
this  Act  shall  be  made  or  laid  within  six  months  from  the  time  when 
the  matter  of  such  complaint  or  information  respectively  arose  ; 

(2)  The  description  of  any  offence  under  this  Act,  in ^ the  words 
of  this  Act,  shall  be  sufficient  in  law  ; 

(3)  Any  exception,  exemi)tion,  proviso,  excuse  or  qualification, 
whether  it  does. or  not  accompany  the  description  of  the  offence  in 
this  Act,  may  be  proved  by  the  defendant,  but  need  not  be  specified 
or  nciratived  in  the  infornuition,  and,  if  so  specified  or  negatived,  no 
I'roof  in  relation  to  the  matters  so  specified  or  negatived  shall  be  re- 
(piired  on  the  \mvi  of  the  informant; 

(4)  The  owner,  agent,  manager  or  lessee  may,  if  he  think  fit, 
le  sworn  and  examined  as  an  ordinary  witness  in  the  case  where  he 
is  charged  in  respect  of  any  contravention  or  non-compliance  by 
another  person  ; 

(5)  The  Court  shall,  if  required  by  either  party,  cause  minutes 
of  the  evidence  to  be  taken  and  preserved  ; 

(6)  Any  two  justices  of  the  peace  holding  a  Court  of  summary 
jurisdiction  shall  not  impose  a  penalty  under  this  Act  exceeding  tw'o 
iuindred  and  fifty  dollars,  but  any  such  Court  may  impose  that  or  any 
le^s  }ienalty  for  any  one  offence,  notwithstanding  the  offence  involves 
a  penalty  of  higher  amount.     Ih.  s.  33. 

34.  N^o  prosecution  shall  be  instituted  against  the  owner,  agent, 
11  anager  or  lessee  of  a  mine,  to  which  this  Act  applies,  for  any 
offence  under  this  Act,  which  can  be  prosecuted  before  a  Court  of 
summary  jurisdiction,  except  by  an  inspector,  or  with  the  consent  in 
writing  of  the  ^linister  of  Mines  ;  and  in  the  case  of  any  offence  of 
which  the  owner,  agent,  manager  or  lessee  of  a  mine  is  not  alleged  to 
be  personally  the  perpetrator,  if  he  proves  that  he  had  taken  all 
reasonable  means  to  prevent  the  commission  thereof,  an  inspector 
shall  not  institute  any  prosecution  against  such  owner,  agent,  mana- 
ger or  lessee,  if  satisfied  that  he  had  taken  such  reasonable  means  as 
aforesaid.^     //;.  s.  34. 

'  See  Foster  v.  Fyfe.  (1896)  2  Q.  B.  104. 
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35.  Nothing  in  this  Act  shall  prevent  any  person  from  being 
indicted  or  liable  under  any  other  Act,  or  otherwise,  to  any  other  or 
higher  penalty  or  punishment  than  is  provided  for  any  (Jfl'ence  l)y 
this  Act,  so  that  no  person  be  punished  twice  for  the  same  offence  ; 
and  if  the  Court  before  whom  a  person  is  charged  with  an  offence 
under  this  Act  think  that  proceedings  ought  to  be  taken  against 
such  person.     IJ).  s.  35. 

For  such  offence  under  any  other  Act,  or  otherwise,  the  Court 
may  adjourn  the  case  to  enable  such  proceedings  to  be  taken. 

36.  A  person  who  is  the  owner,  agent,  manager  or  lessee  of  any 
mine  to  which  this  Act  applies,  or  the  father,  son  or  brother  of  such 
owner,  agent  or  manager,  shall  not  act  as  a  Court  or  member  ,oi!  a 
Court  of  Summary  Jurisdiction  in  respect  of  any  offence  under  this 
Act.     /&.  s.  36. 

ST.  Where  a  penalty  is  imposed  under  this  Act  for  neglecting  to 
send  notice  of  any  explosion  or  accident,  or  for  any  ofl'ence 
against  this  Act,  which  has  occasioned  loss  of  life  or  personal  injur}^ 
the  Minister  of  Mines  may  (if  he  think  fit)  direct  such  penalty  to  be 
paid  to  or  distributed  among  the  persons  injured,  and  the  relatives  of 
any  persons  whose  death  may  have  been  occasioned  by  such  ex- 
plosion, accident  or  offence,  or  among  some  of  them; 

Provided  that, 

(1)  Such  persons  did  not,  in  his  opinion,  occasion,  or  contribute 
to  occasion,  the  explosion  or  accident,  and  did  nof  commit  and  were 
not  parties  to  committing  the  offence  ; 

(2)  The  fact  of  such  payment  or  distribution  shall  not  in  any 
way  affect  or  be  receivable  as  evidence  iTi  any  legal  proceeding  rela- 
tive to  or  consequential  on  such  explosion,  accident  or  offence. 

Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  Act 
shall  be  paid  into  the  Provincial  Treasurer.     Tb.  s.  37. 
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REVISED   STATUTES   OF  BRITISH   COLUMBIA   (1897), 
CHAPTER  137. 

An  Act  to  encourage  Coal  Mining. 

TT  ER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
J— L  Legislative  Assembly  of  the  Province  of  British  Columbia, 
enacts  as  follows: 


SHORT  TITLE. 

1.  This  Act  may  be  cited  as  the  **  Coal  Klines  Act."  C.  A.  1888, 
c.  83,  s.  1. 

PROSPECTING    LICENSE. 

2.  Any  person  desirous  of  i)ros])ecting  for  coal  or  petroleum  and 
acquiring  a  lease  of  any  lands  held  by  the  Crown  for  the  beneiit  of 
tlie  Province,  under  which  coal  measures  or  petroleum  are  believed  to 
exist,  or  wishing  to  procure  a  license  for  the  purpose  of  prospecting 
for  coal  or  petroleum  ui)on  lands  under  lease  from  the  Crown,  in 
which  tlie  mines  and  minerals,  and  i)ower  to  work,  carry  away,  and 
dispose  of  the  same,  is  excepted  or  reserved,  shall,  l)efore  entering 
into  possession  of  the  particidar  part  of  said  coal  lands  he  or  they 
may  wish  to  acquire  and  work  for  coal,  })lace  at  one  angle  or  corner  of 
the  land  to  be  aj)plied  for  a  stake  or  post,  at  least  four  inclves  square, 
and  standing  not  less  than  four  feet  above  the  surface  of  the  ground; 
and  upon  such  initial  ])ost  he  shall  inscribe  his  name,  and  tlu»  angle 
represented  thereby,  thus  :  "A.  B.'s  X.  E.  corner"  (meaning  north- 
east corner),  or  as  the  case  may  be,  and  shall  cause  a  written  or 
j>rinted  notice  of  liis  intention  to  ap])ly  for  such  a  license  to  be  posted 
on  some  consj)icu()us  ])art  of  the  land  ai)i)lied  for  l)y  him,  and  on  the 
(lovcmment  office  of  the  district  for  thirty  clear  days.  He  shall  also 
])ublish  a  notice  of  his  intention  to  apply  for  such  license  for  thirty 
chiys  in  the  British  Columbia  Gazette,  and  in  some  newspaper  circu- 
hiting  in  the  district.     18!)'^,  c.  31,  s.  2. 

li.  After  the  expiration  of  the  thirty  days'  notice,  and  within  two 
months  from  the  date  of  its  first  publication  in  the  British  Columbia 
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Gazette,  he  shall  make  application  in  writing  to  the  Assistant  Com- 
missioner of  Lands  and  Works  for  the  district  within  which  the  land 
required  is  situate,  for  a  prospecting  license  over  such  land  for  any 
term  not  exceeding  one  year.  Such  application  shall  be  in  duplicate, 
and  shall  be  illustrated  by  plans  or  diagrams  showing  approximately 
the  position  thereof,  and  shall  give  the  best  practicable  written  descrip- 
tion of  the  plot  of  land  over  which  the  privilege  is  sought;  and  the 
application  shall  be  accompanied  by  a  fee  of  fifty  dollars  for  each 
and  every  licensee.  The  Assistant  Commissioner  shall  then  forward 
one  copy  of  the  application  and  plan,  together  with  the  fees  and  his 
report,  to  the  Chief  Commissioner  of  Lands  and  Works,  who  shall,  if 
no  valid  objection  has  been  substantiated,  grant  to  such  applicant  a 
prospecting  license  as  aforesaid.      1892,  c.  31,  s.  3. 

4.  Every  piece  of  land  sought  to  be  acquired  under  the  provi- 
sions of  this  Act  shall  be  of  a  rectangular  shape,  and  each  license 
shall  include  within  the  general  limits  therein  defined  land  not  ex- 
ceeding six  hundred  and  forty  acres  for  each  licensee,  and  such  land 
shall  be  in  one  block.  Six  hundred  and  forty  acres  shall  measure 
eighty  chains  by  eighty  chains,  and  all  lines  shall  be  run  true  north 
and  south,  and  true  east  and  west.     1892,  c.  31,  s.  4. 

5.  It  shall  be  lawful  for  the  Lieutenant-Governor  in  Council  to 
grant  a  lease  of  lands  covered  by  prospecting  license,  for  coal  mining 
purposes  to  any  licensee  who  produces  satisfactory  evidence  that  he 
has  discovered  coal  on  the  lands  held  under  his  license,  for  a  term  of 
five  years,  at  an  annual  rental  of  ten  cents  per  acre;  and  if  during  the 
term  of  such  lease,  or  at  the  expiration  of  such  term  and  within  three 
months  thereafter,  the  lessee  can  show  conclusively  that  he  has  con- 
tinuously and  vigorously  prosecuted  the  work  of  coal  mining,  and 
has  fully  carried  out  the  provisions  of  his  lease,  he  shall  be  entitled 
to  purchase  the  said  lands  at  the  rate  of  five  dollars  per  acre,  payable 
in  full  in  one  payment  at  the  time  of  sale: 

(a)  Provided  that  a  lease  shall  not  be  issued  until  after  the  land 

has  been  surveyed  in  a  legal  manner,  and  to  the  satisfaction 
of  the  Chief  Commissioner  of  Lands  and  Works,  by  the  ap- 
plicant : 

(b)  Provided,  also,  that  in  addition  to  the  annual  rental  of  ten 

cents  per  acre  the  lessee  shall  pay  to  and  for  the  use  of  Her 
Majesty  a  royalty  of  five  cents  per  ton  upon  ever}^  ton  of 
merchantable  coal  and  one  per  cent,  per  barrel  on  all  petro- 
leum raised  or  gotten  from  the  leased  premises  : 
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{c)  Provided,  further,  that  the  lease  shall  contain  provisions 
l)indint?  the  lessee  to  carry  on  coal  mining,  and  works  in- 
cidental thereto,  continuously,  and  to  make  a  reasonable 
use,  within  reasonahle  periods,  of  the  premises  thereby 
granted,  and  to  apjdy  the  same  to  the  purposes  intended, 
to  tlie  satisfaction  of  the  Cliicf  Commissioner  of  Lands  and 
^^'()rks.  And  any  sucli  lease  may  be  subject  to  any  general 
stipulations  which  the  Lieutenant-Governor  in  Council  may 
see  fit  to  impose: 

((/)  Provided,  also,  any  number  of  persons,  not  exceeding  ten, 
uniting  in  partnership  for  the  purpose  of  holding  and  work- 
ing coal  or  petroleum  lands  which  adjoin  each  otlier,  and 
for  which  leases  have  l)een  granted,  shall  ])e  entitled  to  work 
such  land  as  a  firm,  and  in  such  case  it  shall  not  be  necessary 
for  each  leasehold  to  be  worked  separately,  provided  work 
is  carried  on  upon  any  one  of  them  to  the  satisfaction  of 
the  Chief  Commissioner  of  Lands  and  Works.  1802,  c.  31, 
s.  5,  &  18<)r),  c.  37,  s.  3. 

tt.  luery  license  shall  absolutely  cease  at  the  expiration  thereof, 
and  a  Jiew  license  over  the  same  land  or  any  i)art  thereof,  may  be 
granted  to  any  new  aj)plicant,  upon  complying  with  the  requirements 
of  this  Act.    C.  A.  1888,  c.  83,  s.  9. 

7.  Every  ai)])licant  u])on  ])roving  to  the  satisfaction  of  such 
Chief  Commissioner  of  Lands  and  Works  or  Assistant  Commissioner, 
tliat  he  has,  bona  fide,  explored  for  coal  during  the  said  term  of  one 
year,  shall  l)e  entitled  to  an  extension  of  the  said  term  for  the  second 
jwriod  of  one  year,  u\Hm  payment  of  a  further  sum  of  fifty  dollars 
for  each  and  every  license.  An  extension  of  the  term  for  a  third 
j)eriod  of  one  year  may  be  granted  on  like  conditions  and  terms  as 
the  first  extension. 

(fi)  Provided,  also,  any  number  of  license  holders,  not  exceeding 
ten,  uniting  in  i)nrtnership  for  the  purpose  of  prospecting  for  coal  or 
I)etroleiim,  on  lands  which  adjoin  each  other  and  which  are  covered 
by  the  licenses  held  by  such  license  holders,  shall  be  entitled  to  pro- 
spect such  lands  as  a  firm;  and  in  each  case  it  shall  not  be  necessary 
for  each  license  holder  to  prospect  separately,  provided  prospecting  is 
carried  on  u])on  the  land  covered  by  one  of  the  said  licenses,  to  the 
satisfaction  of  the  Chief  Commissioner  of  I^nds  and  Works.  C.  A 
1888,  c.  83,  s.  10,  &  1895,  c.  37,  s.  2. 
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8.  Every  person  holding  a  prospecting  license  may  nsc  the  tim- 
ber and  stone  on  the  land  included  in  such  license  for  the  f)iirpose  of 
his  mining  operations,  and  for  erection  of  buildings  on  said  lands,  but 
not  further  or  otherwise.    C.  A.  1888,  c.  83,  s.  11. 

9.  In  case  of  any  dispute  as  to  the  right  or  title  to  a  prospecting 
license  or  to  any  claim  under  this  Act,  the  same  shall  be  decided  by 
the  County  Court  or  a  Judge  thereof  upon  petition,  in  a  summary 
way,  who  shall  have  full  power  to  order  what  shall  be  done  in  the 
premises  and  as  to  the  costs  thereof.    Ih.  s.  12. 

10.  No  prospecting  license  issued  under  this  Act  shall  be  trans- 
ferred by  the  licensee  to  any  other  person,  unless  a  written  notice 
to  the  Chief  Commissioner  of  Lands  and  Works  shall  have  been  first 
given.    Ih.  s.  13. 

11.  No  coal  prospecting  license  shall  be  issued  over  any  Crown 
lands  which  have  been  leased,  or  in  respect  of  which  a  timber  license 
has  been  issued,  unless  and  until  due  security  be  given,  to  the  satis- 
faction of  the  Chief  Commissioner  of  Lands  and  Works,  for  payment 
of  any  damage  which  may  ensue  to  the  leaseholder  or  licensee  in 
respect  of  the  operations  to  be  carried  on  under  such  coal  prospecting 
license.    1890,  c.  32,  s.  3. 

12.  Notwithstanding  anything  in  any  Act  contained,  it  shall  be 
lawful  to  grant  licenses  to  prospect  for  coal  over  reserved  lands,  but 
such  licenses  shall  be  subject  to  such  restrictions,  conditions,  and 
regulations  as  may  be  imposed  by  the  Lieutenant-Governor  in  Council. 
1891,  c.  15,  s.  16. 

RIGHTS  OF  WAY. 

13.  It  shall  be  lawful  for  any  proprietor  or  proprietors  of  a  mine 
to  acquire  such  a  portion  of  any  Crown  lands,  or  lands  held  under 
pre-emption  or  Crown  grants,  lease  or  license,  by  any  person  or 
persons,  as  may  be  necessary  for  affording  to  the  proprietors  of  any 
mine  communication  with  the  sea-shore  or  any  river,  or  public  high- 
way, together  with  a  block  of  land  not  exceeding  five  acres  at  the 
terminus  of  such  line  of  communication,  at  the  sea,  river,  highway, 
or  other  place  of  shipment.  Provided  always,  that  the  land  so  ac- 
quired shall  only  be  used  for  transporting,  storing  and  shipping  coal, 
and  for  receiving  and  transporting  such  materials,  commodities,  and 
persons  as  may  be  essential  to  the  successful  transaction  of  the  busi- 
ness of  such  mine.    C.  A.  1888,  c.  83,  s.  14,  &  1890,  c.  32,  s.  4. 
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1-1.  The  conveyance  of  any  land  acquired  under  the  provisions  of 
the  foregoing  section  shall  not  confer  upon  the  grantee  or  grantees 
therein  named  the  right  to  the  ownership  of  any  minerals  thereun- 
der, except  by  consent  of  the  grantor  named  in  such  conveyance. 
C.  A.  1888,  c.  83,  s.  15. 

15.  Prior  to  the  acquisition  of  such  land,  compensation  shall  be 
given  to  the  person  whose  land  shall  be  taken,  and  if  the  amount  of 
t^ucli  compensation,  and  the  quantity  of  land  to  be  taken,  shall  not  be 
agreed  upon  between  the  ])erson  whose  land  is  to  be  taken  and  the 
l)roprietors  of  the  mine,  the  amount  thereof  shall  be  ascertained  by 
arbitration  in  the  following  manner.    Ih.  s.  16. 

lO.  In  the  event  of  the  parties  not  concurring  in  the  appoint- 
ment of  a  single  arbitrator,  each  of  such  parties,  on  the  request  of 
the  other  party,  shall  nominate  and  appoint  an  arbitrator,  to  whom 
such  dispute  shall  be  referred,  and  every  appointment  of  an  arbi- 
trator shall  be  made,  on  the  part  of  each  party  under  his  hand,  or 
if  a  corporation  aggregate  under  the  common  seal  of  such  corpora- 
tion; and  such  appointment  shall  be  delivered  to  the  arbitrator,  and 
shall  be  deemed  a  submission  to  arbitration  on  the  part  of  the  party 
by  whom  the  same  shall  be  made;  and  after  any  such  appointment 
shall  have  been  made  neitlier  ])arty  shall  have  power  to  revoke  the 
same  without  the  consent  of  the  other,  nor  shall  the  death  or  removal 
from  office  of  either  party  operate  as  a  revocation;  and  if  after  any 
such  dispute  shall  have  arisen  a  request  in  writing,  in  which  shall  be 
stated  the  matter  so  required  to  be  referred  to  arbitration  shall  have 
been  served  ])y  the  one  party  on  the  other  ])arty  to  apjwint  an  arbi- 
trator, such  last  mentioned  party  fail,  for  fourteen  days  after  service 
of  such  request,  to  appoint  such  arbitrator,  then  upon  sucli  failure 
the  jiarty  making  the  request,  and  having  himself  ap))oinled  an  ar- 
bitrator, may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties, 
and  such  arbitrator  may  proceed  to  hear  and  determine  the  matters 
which  shall  be  in  dispute,  and  in  such  case  the  award  or  determina- 
tion of  such  single  arbitrator  shall  be  final,    lb.  s.  17. 

17.  If,  before  the  matters  so  referred  shall  be  determined  any 
arbitrator  appointed  by  either  party  die  or  become  incapable,  the 
]>arty  by  whom  such  arbitrator  was  appointed  may  nominate  and  ap- 
point in  writing  some  other  person  to  act  in  his  place,  and  if,  for  the 
space  of  seven  days  after  notice  in  writing  from  the  other  party  for 
that  purpose,  he  fails  to  do  so,  the  remaining  or  other  arbitrator  may 
proceed  ex  parte;  and  every  arbitrator  so  to  be  substituted  as  afore- 
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Baid  shall  have  the  same  powers  and  authorities  as  were  vested  in  tho 
former  arbitrator  at  the  time  of  such  his  death  or  disability  as  afore- 
said,   lb.  s.  18. 

18.  Where  more  than  one  arbitrator  has  been  appointed,  such 
arbitrators  shall,  before  they  enter  upon  the  matters  referred  to 
them,  nominate  and  appoint,  by  writing  under  their  hands,  an  um- 
pire to  decide  on  any  such  matters  on  which  they  shall  differ;  or  if 
such  umpire  shall  die,  or  refuse,  or  become  incapable  to  act,  they 
shall  forthwith  after  such  death,  refusal,  or  incapacity,  appoint  an- 
other umpire  in  his  place;  and  the  decision  of  every  such  umpire  on 
the  matters  so  referred  to  him  shall  be  final.    Ih.  s.  19. 

lO.  If  J  in  any  or  either  of  the  cases  aforesaid,  the  said  arbitrators 
shall  refuse,  or  shall,  for  seven  days  after  request  of  either  party  to 
such  arbitration,  neglect  to  appoint  an  umpire,  two  Justices  of  the 
Peace  shall,  on  the  application  of  either  party  to  such  arbitration,  ap- 
]ioint  an  umpire;  and  the  decision  of  such  umpire  on  the  matters  on 
which  the  arbitrators  shall  differ  shall  be  final.    Ih.  s.  20. 

20.  If,  when  a  single  arbitrator  shall  have  been  appointed,  such 
arbitrator  shall  die  or  become  incapable  to  act  before  he  shall  have 
made  his  award,  the  matters  referred  to  him  shall  be  determined, 
under  the  provisions  of  this  Act,  in  the  same  manner  as  if  such  ar- 
bitrator had  not  been  appointed.    Ih.  s.  21. 

21 .  If,  where  more  than  one  arbitrator  has  been  appointed,  either 
of  the  arbitrators  refuse  or  for  seven  days  neglect  to  act,  the  other 
arbitrator  may  proceed  ex  parte;  and  the  decision  of  such  other  ar- 
bitrator shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator 
appointed  by  the  other  parties.    Ih.  s.  22. 

22.  If,  where  more  than  one  arbitrator  shall  have  been  appointed, 
and  where  neither  of  them  shall  neglect  or  refuse  to  act  as  afore- 
said, such  arbitrators  shall  fail  to  make  their  award  within  twenty- 
one  days  after  the  day  on  which  the  last  of  such  arbitrators  shall  have 
been  appointed,  or  within  such  extended  time  (if  any)  as  shall  have 
l)een  appointed  for  that  purpose  by  both  such  arbitrators  under  their 
liands,  the  matters  referred  to  them  shall  be  determined  by  the  um- 
pire to  be  appointed  as  aforesaid.    Ih.  s.  23. 

23.  The  costs  of  the  arbitration  and  award  shall  be  in  the  dis- 
cretion of  the  said  arbitrators  or  umpire,  who  may  award  by  whom, 
to  whom,  and  in  what  manner  the  same  may  be  paid.    Ih.  s.  2-1. 
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S4.  The  submission  to  any  siicli  arbitration  may  be  made  a  rule 
of  the  Supreme  Court,  on  the  application  of  either  of  the  parties. 
lb.  s.  25. 

25  Xo  award  shall  be  set  aside  for  irregularity  or  error  in  mat- 
ter of  form.     lb.  s.  26. 

2C  The  arbitrators  or  umpire  may,  by  summons  or  order  in 
writing,  signed  by  any  one  of  them,  to  be  served  upon  or  left  at  the 
last  usual  place  of  residence  of  the  person  to  whom  it  is  addressed, 
command  the  attendance,  from  any  part  of  the  province,  of  any  wit- 
ness, or  the  j)roduction  of  any  documents  required  by  any  of  the 
parties,  and  may  swear  the  said  witness  to  testify  truly  respecting  the 
matters  on  which  he  is  to  be  interrogated;  and  the  disobedience  of 
such  summons  or  order  shall  subject  the  person  disobeying  to  a  pen- 
alty of  not  less  than  five  dollars,  nor  more  than  twenty-five 
dollars,  to  be  recovered  before  any  Justice  of  the  Peace,  and  levied 
under  the  warrant  of  such  Justice,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  offender,  unless  such  person  establishes  reason- 
able cause  for  such  disobedience.     lb.  s.  27. 
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KEVISED   STATUTES   OF  BRITISH   COLUMBIA   (1897), 
CHAPTER  138. 


An  Act  to  make  Regulations  with  respect  to  Coal  Mines. 

HER   MAJESTY,  by  and   with   the   advice  and  consent  of   the 
Legislative  Assembly  of  the  Province  of  British  Columbia, 
enacts  as  follows: — 

SHORT  TITLE. 

1.  This  Act  ^  may  be  cited  as  the  "  Coal  Mines  Regulations 
Act.^'  2  3     Q   j^   1888,  c.  84,  s.  1. 

U877,  No.  15,  s.  1.  ' 

^  The  principal  Act  has  been  amended  as  follows: 

In  1890,  by  c.  33,  s.  1  (26  April,  1890).     See  s.  4  hereof. 
In  1894,  by  c.  5  (11  April,  1894).     Repealed  in  1895,  c.  38,  s.  7. 
In  1895,  by  c.  38  (21  February,  1895).    See  ss.  69,  69a,  77  hereof. 
'  The    English    legislation,   which    was    consolidated    by  the    Coal 
Mines    Regulation    Act,  1887    (50    and    51  Vict.  c.  58),  have  been  largely 
used  as  the  model  for  this  Act,  but  in  applying  the  decisions  under  the 
English  Act  the  variations  must  be  considered. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires: — 

The  term  "  mine  "  includes  every  shaft  in  the  course  of  being 
sunk,  and  every  level  and  inclined  plane  in  the  course  of  being  driven 
for  commencing  or  opening  any  coal  mine,  and  all  the  shafts,  levels, 
planes,  works,  machinery,  tramways,  and  sidings,  both  below  ground 
and  above  ground,  in  and  adjacent  to  a  coal  mine,  and  any  such  shaft, 
level,  and  inclined  plane,  and  belonging  to  the  coal  mine. 

The  term  ^^  shaft "  includes  pit. 

The  term  "  plan  "  includes  a  map  and  section,  and  a  correct  copy 
or  tracing  of  any  original  plan  as  so  defined.^ 

^  See  Evans  v.  Lady  Mostyn,  etc.,  (1877)  2  C.  P.  D.  547. 
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The  term  "  owner,"  2  when  used  in  relation  to  any  mine,  means 
any  i)erson  or  botly  eorporate  wlio  is  the  immediate  proprietor,  or 
lessee,'  or  occupier  of  any  mine,  or  of  any  part  thereof,  and  does  not 
include  a  jicrson  or  ))ody  incorporate,  who  merely  receives  a  royalty.* 
rent,  or  fine  from  a  mine,  or  is  merely  the  proprietor  of  a  mine  sub- 
ject to  any  lease,  grant  or  license  for  the  working  thereof,  or  is  merely 
tlie  owner  of  tlie  soil,  and  not  interested  in  the  minerals  of  the  mine, 
but  any  contractor  for  the  working  of  any  mine  or  any  part  thereof, 
shall  be  subject  to  this  Act  in  like  manner  as  if  lie  were  an  owner, 
but  so  as  not  to  exempt  the  owner  from  any  liability. 

*  R.  V.  Brown.  (1857)  7  E.  &  B.  757. 

'  Stott  V.  Dickinson,  (1876)  34  L.  T.  N.  S.  291. 

*  Arkwright  v.  Evans,  (1880)  49  L.  J.  M.  C.  82. 

The  term  '*  agent,"  when  used  in  relation  to  any  mine,  means  any 
l)erson  liaving,  on  behalf  of  tlie  owner,  care  or  direction  of  any  mine, 
or  of  any  part  thereof,  and  sui)erior  to  a  manager  appointed  in  pur- 
suance of  this  Act. 

The  term  "  ^linjster  of  Mines  "  means  the  person  so  acting  for 
tlie  time  l)eing. 

The  term  "  child  "  means  a  child  under  the  age  of  twelve  years. 

The  term  "  young  person  "  means  a  person  of  the  age  of  thirteen 
years  and  under  the  age  of  fourteen  years. 

The  term  "  woman  "  means  a  female  of  the  age  of  fourteen  years 
and  uj)wnr(ls.''     C.  A.  1888,  c.  84,  s.  2. 

^1877,  No.  15,  8.  65;  1883,  c.  2,  a.  2. 


EMPLOYMENT  OF  WOMEN,  YOUNG  PERSONS  AND  CHILDREN. 

3.  P.oys  under  twelve  years  of  age  shall  not  be  employed  in  or 
about  a  mine  to  which  this  Act  applies.^     1888,  Xo.  81,  s.  3. 

'  1877.  No.   15,  s.  2. 

4.  '  Xo  boy  under  the  age  of  twelve  years,  and  no  woman  or  girl 
of  any  age  and  no  rhinaman,^  shall  be  employed  in  or  allowed  to 
be  for  the  purpose  of  employment  in  any  mine  to  which  this  Act 
applies  below  ground.^    C.  A.  1888,  c.  84,  s.  4,  and  1890,  c.  33,  s.  1. 

'  1877,  No.  15,  8.  2. 

'  Inserted  by  1890.   c.  33.  s.  1  (26  April,  1890). 

'  In  re  Conl  Mines  Regulation  Amendment  Act,  1890  (1896),  5  B.  C.  R. 
306,  it  was  liold  by  the  Supreme  Court  of  B.  C.  that  this  section,  as 
amended  as  above,  is  within  the  constitutional  power  of  the  Provincial 
Legislature  as  being  a  Regulation  of  Coal  Mines,  and  is  not  tiltra  rhru, 
as  an  interference  with  "aliens." 


A. 
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5.  ^  A  boy  of  the  age  of  thirteen  and  under  the  age  of  fourteen 
years  shall  not  be  employed  in  or  allowed  to  be,  for  the  purpose  of 
employment  in  any  mine  to  which  this  Act  applies,  below  ground,  ex- 
cept in  a  mine  in  which  the  Minister  of  Mines,  by  reason  of  thinness 
of  the  seams  of  such  mine,  considers  such  employment  necessary,  and 
by  order  published  as  he  may  think  fit  for  the  time  being  allows  the 
same,  nor  in  such  case: — 

(a)  For  more  than  five  days  in  one  week;  or 

(b)  If  he  is  employed  for  more  than  three  days  in  any  one  week 
for  more  than  six  hours  in  any  one  day;  or 

(c)  In  any  other  case  for  more  than  six  hours  in  any  one  day;  or 

(d)  Otherwise  than  in  accordance  with  the  regulations  herein- 
after contained.^    C.  A.  1888,  c.  84,  s.  5. 

U877,  No.  15,  s.  4. 

6.  A  boy  of  the  age  of  twelve  and  under  the  age  of  fourteen 
shall  not  be  employed  in  or  allowed  to  be,  for  the  purposes  of  em- 
ployment in  any  mine  to  which  this  Act  applies,  below  ground  for 
more  than  thirty  hours  in  any  one  week  or  more  than  six  hours  in 
any  one  day,  or  otherwise  than  in  accordance  with  the  regulations 
hereinafter  contained.^     C.  A.  1888,  c.  84,  s.  6. 

^  1883,  c.  2,  s.  1. 

T.  ^  For  the  purpose  of  the  provisions  of  this  Act  with  respect 
to  the  employment  of  boys  and  male  young  persons  in  a  mine  below 
ground,  the  following  regulations  shall  have  effect,  that  is  to  say: — 

(1)  There  shall  be  allowed  an  interval  of  not  less  than  eight 

hours  between  the  period  of  employment  on  Friday  and  the 
period  of  employment  on  the  following  Saturday,  and  in 
other  cases  of  not  less  than  sixteen  hours  between  each 
period  of  employment; 

(2)  The  period  of  each  employment  shall  be  deemed  to  begin  at 

the  time  of  leaving  the  surface,  and  to  end  at  the  time  of 
returning  to  the  surface; 

(3)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 

night,  and  to  end  at  midnight  on  the  succeeding  Saturday 
night. 

(4)  N'o  boy  under  fourteen  years  of  age  shall  work  below  ground 

for  more  than  six  hours  in  any  one  day.^  C.  A.  1888,  c.  84, 
s.  7.  ,  ■ 

U877,   No.   15,  s.  6;  1883.  ?.  2.  s.  2. 
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S.  ^  With  respect  to  women,  young  persons,  and  children  em- 
ployed above  ground  in  connection  with  any  mine  to  which  this  Act 
applies  the  following  provisions  shall  have  effect; — 

(1)  Xo  child  under  the  age  of  twelve  years  shall  be  so  employed; 

(2)  Tlie  regulations  of  this  Act  with  respect  to  boys  under  four- 

teen years  of  age  shall  apply  to  every  child  so  employed; 

(3)  The  regulations  of  this  Act  with  respect  to  male  young  per- 
sons under  fourteen  years  of  age  shall  apply  to  every  wo- 
man and  young  person  so  employed. 

(4)  Xo  woman,  young  person,  or  child  shall  be  so  employed  be- 

tween the  hours  of  nine  at  night  and  live  on  the  following 
morning  or  on  Sunday,  or  after  two  o'clock  on  Saturday 
afternoon; 

(5)  Intervals  for  meals  shall  be  allowed  to  every  woman,  young 

l)erson  and  child  so  employed,  amounting  in  the  whole  to 
not  less  than  one-half  hour  during  each  period  of  employ- 
ment which  exceeds  five  hours,  and  to  not  less  than  one  hour 
and  a  half  during  each  period  of  employment  which  exceeds 
six  hours. 

The  provisions  of  this  section  as  to  the  employment  of  women, 
young  persons,  and  children  after  two  o'clock  on  Saturday  afternoon, 
sliall  not  apply  in  the  case  of  any  mine  so  long  as  it  is  exempted  in 
writing  by  the  Minister  of  Mines.     C.  A.  1888,  c.  84,  s.  8. 

'  1877.  No.  15,  s.  7;  1883,  c.  2,  s.  2. 

O.  '  The  owner,  agent,  or  manager  of  every  mine  to  which  this 
Act  ajiplies  shall  keep  in  the  office  at  the  mine,  a  register,  and  shall 
cause  to  be  entered  in  such  register,  the  name,  age,  residence,  and 
date  of  first  em|)]oyment  of  all  l)oys  of  the  age  of  twelve,  and  under 
the  age  of  thirteen  years,  and  of  all  male  young  persons  under  the 
age  of  fourteen  years  who  are  employed  in  the  mine  below  ground, 
and  of  all  women,  young  persons,  and  children  employed  above  ground 
in  connection  with  the  mine,  and  shall  produce  such  register  to  any 
insjiector  under  this  Act,  at  the  mine  at  all  reasonable  times  when 
rof|uired  by  him,  and  allow  him  to  inspect  and  copy  the  same.*  C.  A. 
1888,  c.  84,  s.  0. 

•  1877,  No.  15,  s.  8,  part;  1883,  c.  2,  s.  2. 

lO.  ^  The  immediate  employer  of  every  boy  or  male  young  per- 
son of  the  ages  aforesaid,  other  than  the  owner,  agent,  or  manager  of 
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the  mine,  before  he  causes  such  boy  or  male  young  person  to  be  in 
any  mine  to  which  this  Act  applies  below  ground,  shall  reporj:  to  the 
manager  of  such  mine,  or  some  person  appointed  by  such  manager, 
that  he  is  about  to  employ  him  in  such  mine.^  C.  A.  1888,  c.  84,  s.  10. 
U877,  No.  15,  s.  8,  part. 

11.  ^  Where  there  is  a  shaft  or  inclined  ])lane  or  level  in  any 
mine  to  which  this  Act  applies,  whether  for  the  purpose  of  an  en- 
trance to  such  mine  or  of  a  communication  from  one  part  to  another 
part  of  such  mine,  and  persons  are  taken  up  or  down  aloi^g  such  shaft, 
plane  or  level  by  means  of  an  engine,  windlass,  or  gin  driven  or  worked 
by  steam  or  any  mechanical  power,  or  by  an  animal,  or  by  manual 
labor,  a  person  shall  not  be  allowed  to  have  charge  of  such  engine, 
windlass  or  gin,  or  of  any  part  of  the  machinery,  ropes,  chains  or 
tackle  connected  therewith,  unless  he  is  a  male  of  at  least  eighteen 
years  of  age.  When  the  engine,  windlass  or  gin  is  worked  by  an  animal, 
the  person  under  whose  direction  the  driver  of  the  animal  acts  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  the  person  in  charge 
of  the  engine,  windlass  or  gin,  but  such  driver  shall  not  be  under 
twelve  years  "of  age.     C.  A.  1888,  c.  84,  s.  11. 

^1877,  No.  15,  s.  9. 

12.  ^  If  any  person  contravenes  or  fails  to  comply  with  or  permits 
any  person  to  contravene  or  fail  to  comply  with  any  provision  of  this 
Act  with  respect  to  the  employment  of  women,  girls,  young  persons, 
boys.  Chinamen,  or  children,  or  to  the  attendance  of  boys  at  school,  or 
to  the  registry  of  boys  and  male  young  persons,  or  of  women,  young 
persons  and  children,  or  to  the  reporting  the  intended  employment  of 
boys  or  male  young  persons,  or  to  the  employment  of  persons  about 
any  engine,  windlass  or  gin,  he  shall  be  guilty  of  an  offence  against 
this  Act,  and  in  case  of  any  such  contravention  or  non-compliance  by 
any  person  whomsoever,  the  owner,  agent  and  manager  shall  each  be 
guilty  of  an  offence  against  this  Act,  unless  he  prove  that  he  had 
taken  all  reasonable  means  by  publishing  and  to  the  best  of  his  power, 
enforcing  the  provisions  of  this  Act  to  prevent  such  contravention 
or  non-compliance.    C.  A.  1888,  c.  84,  s.  12. 

^  1877,  No.  15,  s.  10,  part. 

13.  ^  If  it  appear  that  a  child,  boy,  or  young  person,  or  a  person 
employed  about  an  engine,  windlass,  or  gin,  was  employed  on  the 
representation  of  his  parent  or  guardian  that  he  was  at  that  age  at 
which  his  employment  would  not  be  in  contravention  of  this  Act, 
and  under  the  belief  in  good  faith  that  he  was  of  that  age,  the  owner. 


C50  BRITISH  COLiMBIA 


agent  or  manager  of  the  mine  and  em])loyer  shall  be  exempt  from  any 
j)eiialty,  and  tlie  i>arent  or  gmirdian  shall  for  such  misrepresentation 
he  deemed  guilty  of  an  otfence  against  this  Act.  C.  A.  1888,  c.  81, 
s.  13. 

'  1877.  No.  15,  s.  10,  part. 

WAGES. 

14.  ^  Xo  wages  shall  be  paid  to  any  person  employed  in  or  about 
any  mine  to  which  this  Act  applies  at  or  within  any  public  house, 
beer  shop,, or  place  for  the  sale  of  any  spirits,  beer,  wine,  cider,  or 
other  spirituous  or  fermented  liquor,  or  other  house  of  entertain- 
ment, or  any  oflice,  garden,  or  ])lace  belonging  or  contiguous  thereto, 
or  occupied  tlicrcwitli.  ('.  A.  1888,  c.  84,  s.  14. 
'  1877,  No.  15.  s.  II,  part. 

!•%.  '  Kvcry  person  who  contravenes  or  fails  to  comply  with,  or 
])ermits  any  ])erson  to  contravene  or  fail  to  comply  with,  the  last  pre- 
ceding section  shall  be  guilty  of  an  ofTence  against  this  Act;  and  in 
tlie  event  of  any  such  contravention  or  non-comidiance  by  any  jier- 
son  wliomsoever,  the  owner,  agent  and  manager  shall  each  l)e  guilty  of 
an  ofTence  against  this  Act,  unless  he  prove  that  he  had  taken  all 
reasonable  means  by  ])ublishing,  and  to  the  best  of  his  power  enforc- 
ing, the  ])rovisions  of  tlie  last  preceding  section  to  })revent  such  con- 
travention or  non-compliance.  1888,  c.  84,  s.  15. 
'  1877,  No.  15,  s.  11,  part. 

lO.  ^  Where  the  amount  of  wages  paid  to  any  of  the  persons 
emj)loyod  in  a  mine  to  which  this  Act  ap))lies  depends  on  the  amount 
of  coal  gotten  by  them,  such  persons  shall,  after  this  Act  comes  into 
force,  unless  the  mine  is  exempted  by  the  Minister  of  Mines,  be  paid 
according  to  the  weight  of  the  coal  gotten  by  them,  and  such  mineral 
shall  be  truly  weighed  -  accordingly:  Provided,  always,  that  nothin- 
herein  contained  •''  shall  preclude  the  owner,  agent  or  manager  of  the 
mine  from  agreeing  with  the  persons  employed  in  such  mine  that 
deductions  shall  be  made  in  respect  of  stones  or  materials  other  than 
coal  contracted  to  be  gotten,  which  shall  be  sent  out  of  the  mine  with 
the  coal  contracted  to  be  gotten,*  or  in  respect  of  any  tubs,  baskets  (»r 
hutches  being  improperly  fdlcd  in  those  cases  where  they  are  filled  by 
the  getter  of  the  coal  or  his  drawer,  or  by  the  person  immediately 
employed  by  him,  surh  deductions  being  determined  by  the  banksman 
or  weigher  and  eheck-weigher  (if  there  be  one),  or  in  case  of  difTer- 
eneo,  by  a  third  party,  to  be  mutually  agreed  on  by  the  owner,  agent. 
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or  manager  of  the  mine  on  the  one  hand,  and  the  persons  employed 
in  the  mine  on  the  other.    C.  A.  1888,  c.  84,  s.  16. 

'  1877,  No.  15,  s.  12,  part. 

=*  See  Kerney  v.  The  White  Haven  C.  Co.,  (1893)  1  Q.  B.  700. 

•See  Netherseal  Colliery  Co.  v.  Bourne,  (1889)  14  A.  C.  228;  Brace 
V.  Abercam  C.  Co.,  (1891)  2  Q.  B.  699. 

*  See  Huggins  v.  London,  (1891)  1  Q.  B.  496. 

IT.  ^  Where  it  is  proved  to  the  satisfaction  of  the  Minister  of 
Mines  that,  by  reason  of  any  exigencies  existing  in  the  case  of  any 
mine  or  class  of  mines  to  which  the  last  preceding  section  applies,  it 
is  requisite  or  expedient  that  the  persons  employed  in  sach  mine  or 
class  of  mines  should  not  be  paid  by  the  weight  of  the  coal  gotten 
by  them,  or  that  the  beginning  of  such  payment  by  weight  should  be 
postponed,  such  Minister  of  Mines  may,  if  he  think  fit,  by  order,'' 
exempt  such  mine  or  class  of  mines  from  the  provisions  of  that  sec- 
tion, either  without  condition  or  during  the  time  and  upon  the  condi- 
tions specified  in  the  order,  or  postpone  in  such  mine  or  class  of  mines 
the  beginning  of  such  payment  by  weight,  and  may  from  time  to 
time  revoke  or  alter  any  such  order.  C.  A.  1888,  c.  84,  s.  17. 
U877,  No.  15,  s.  12,  part. 
=  See  Dickinson  v.  Handsley,  (1888)  5  T.  L.  R.  339. 

18.  ^  If  any  person  contravenes  or  fails  to  comply  with,  or  per- 
mits any  person  to  contravene  or  fail  to  comply  with,  the  last  but 
one  preceding  section,  he  shall  be  guilty  of  an  offence  against  this 
Act;  and  in  the  event  of  any  contravention  of  or  non-compliance  with 
that  section  by  any  person  whomsoever,  the  owner,  agent,  and  mana- 
ger shall  each  be  guilty  of  an  offence  against  this  Act,  unless  he  prove 
that  he  had  taken  all  reasonable  means  by  publishing,  and  to  the  best 
of  his  power  enforcing,  the  provisions  of  that  section  to  prevent  such 
contravention  and  non-compliance.  C.  A.  1888,  c.  84,  s.  18. 
^1877,  No.  15.  s.  12,  part. 

lO.  ^  The  persons  who  are  employed  in  a  mine  to  which  this  Act 
applies,  and  are  paid  according  to  the  weight  of  the  mineral  gotten  by 
them,  may,  at  their  own  cost,  station  a  person  (in  this  Act  referred  to 
as  a  "  check-weigher ")  at  the  place  appointed  for  the  weighing  of 
such  mineral,  in  order  to  take  an  account  of  the  weight  thereof  on 
behalf  of  the  persons  by  whom  he  is  so  stationed.  The  check- 
weigher  2  may  be  appointed  by  the  persons  employed  from  time  to 
time  in  the  mine.  He  shall  have  every  facility  afforded  to  him  to 
take  a  correct  account  of  the  weighing  for  the  persons  by  whom  he  is 
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SO  stationed;  anil  if  in  any  mine  proper  facilities  are  not  afforded  to 
the  check-weigher  as  required  by  this  section,  the  owner,  agent,  and 
manager  of  such  mine  shall  each  be  guilty  of  an  offence  against  this 
Act,  unless  he  prove  that  he  had  taken  all  reasonable  means  by  en- 
forcing to  the  best  of  his  power  the  provisions  of  this  section  to  pre- 
vent sucli  contravention  or  non-compliance.    C.  A.  1888,  c.  84,  s.  19. 

^  1877,  No.  15,  s.   13,  part. 

==  Hopkinson  v.  Caunt.  (1885)  14  Q.  B.  D.  592. 

20.  *  The  check-weigher  shall  not  be  authorized  in  any  way  to 
inil)ede  or  interrui)t  the  working  of  the  mine,  or  to  interfere  with  the 
weighing,  but  shall  be  authorized  only  to  take  such  account  as  afore- 
said, and  the  absence  of  the  check-weigher  shall  not  be  a  reason  for 
interrui)ting  or  delaying  such  weighing.     C.  A.  1888,  c.  84,  s.  20. 

'1877,  No.  15,  s.  13,  part. 

21.  '  ir  the  owner,  agent,  or  manager  of  the  mine  desires  the 
removal  of  a  check-weigher  on  the  ground  that  such  check-weigher 
has  im})eded  or  interrupted  the  working  of  the  mine,  or  interfered 
with  the  weighing,  or  has  otherwise  misconducted  himself,  he  may 
comj)lain  to  any  Court  of  summary  jurisdiction,  who,  if  of  opinion 
that  the  owner,  agent,  or  numager  shows  sutlicient  prima  facie  ground 
for  the  removal  of  such  check-weigher,  shall  call  upon  the  check- 
weigher  to  show  cause  against  his  removal.  On  the  hearing  of  the 
case  the  Court  shall  hear  the  parties,  and,  if  they  think  that  at  the 
hearing  sulllcient  ground  is  shown  by  the  owner,  agent  or  manager  to 
justify  the  removal  of  the  check-weigher,  they  shall  make  a  summary 
order  for  his  removal,^  and  the  check-weigher  shall  thereupon  be 
removed,  but  without  prejudice  to  the  stationing  of  another  check- 
weigher  in  his  place.    C.  A.  1888,  c.  84,  s.  21. 

'  1877,  No.  15,  8.  13,  part. 

'  Prentice  v.  Hall,  (1878)  26  W.  R.  237;  Whitehead  v.  Holdsworth, 
(1878)  4  Ex.  D.  13. 

555J.  '  rroceedings  for  the  removal  of  a  check-weigher  shall  be 
deemed  to  be  a  nuitter  on  which  two  justices  of  the  peace  have  au- 
thority by  law  to  make  an  order  in  a  summary  manner,  and  the  Court 
may  in  every  case  make  such  order  as  to  the  costs  of  the  proceedings 
as  tliey  think  just.  C.  A.  1888,  c.  84,  s.  22. 
'  1877,  No.  15,  s.  13,  part,  and  s.  57,  part. 

23.  'If  in  pursuance  of  any  order  of  exemption  made  by  the 
Minister  of  Klines,  the  persons  employed  in  a  mine  to  which  this  Act 


COAL  MINES  REGULATIONS  ACT  (J53 

applies  are  paid  by  the  measure  or  gauge  of  the  material  gotten  by 
them,  the  provisions  of  the  four  last  preceding  sections  shall  aj)ply  in 
like  manner  as  if  the  term  "  weighing  "  included  measuring  and  gaug- 
ing, and  the  terms  relating  to  weighing  shall  be  construed  accordingly. 
C.  A.  1888,  c.  84,  s.  23. 

'  1877,  No.  15,  s.  13,  part. 


SINGLE  SHAFTS. 

24.  ^  The  owner,  agent,  or  manager  of  a  mine  to  which  this  Act 
applies  shall  not  employ  any  person  in  such  mine,  or  permit  any  per- 
son to  be  in  such  mine  for  the  purpose  of  employment  therein,  unless 
there  are  in  communication  with  every  seam  of  such  mine  for  the 
time  being  at  work  at  least  two  shafts  or  outlets,  separated  by  natural 
strata  of  not  less  than  ten  feet  in  breadth,  by  which  shafts  or  outlets 
distinct  means  of  ingress  and  egress  are  available  to  the  persons  em- 
ployed in  such  seam,  whether  such  two  shafts  or  outlets  belong  to  the 
same  mine,  or  one  or  more  of  them  belong  to  another  mine,  and  un- 
less there  is  a  communication  of  not  less  than  four  feet  wide  and  three 
feet  high  between  such  two  shafts  or  outlets,  and  unless  there  is  at 
each  of  such  two  shafts  or  outlets  or  upon  the  works  belonging  to  the 
mine,  and  either  in  actual  use  or  available  for  use  within  a  reasonable 
time,  proper  apparatus  for  raising  and  lowering  persons  at  each  such 
shaft  or  outlet;  Provided  that  such  separation  shall  not  be  deemed 
incomplete  by  reason  only  that  openings  through  the  strata  between 
the  two  shafts  or  outlets  have  been  made  for  temporary  purposes  of 
ventilation,  drainage,  or  otherwise;  or  in  the  case  of  mines  where 
inflammable  gas  has  not  been  found  within  the  preceding  twelve 
months  for  the  same  purposes  although  not  temporary.  C.  A.  1888, 
c.  84,  s.  24. 

^1877,  No.  15,  s.  15,  part. 

25.  ^  Every  owner,  agent,  or  manager  of  a  mine  who  acts  in  con- 
travention of  or  fails  to  comply  with  the  last  preceding  section,  shall 
be  guilty  of  an  offence  against  this  Act.     C.  A.  1888,  c.  84,  s.  25. 

U877,  No.   15,  s.  15,  part. 

26.  1  The  Supreme  Court,  whether  any  other  proceedings  have  or 
have  not  been  taken,  may,  upon  the  application  of  the  Attorney- 
General,  prohibit  by  injunction  the  working  of  any  mine  in  which  any 
person  is  employed  or  is  permitted  to  be  for  the  purpose  of  employ- 
ment, in  contravention  of  the  last  but  one  preceding  section,  and  may 
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award  such  costs  in  the  matter  of  tlie  injunction  as  the  Court  thinks 
just;  but  this  provision  shall  be  without  prejudice  to  any  other  remedy 
permitted  by  law  for  enforcing  the  provisions  of  this  Act.  Written 
notice  of  the  intention  to  apply  for  such  injunction  in  respect  of  any 
mine  shall  be  given  to  the  owner,  agent,  or  manager  of  such  mine  not 
less  than  ten  days  before  the  api)lication  is  made.  C  A.  1888,  c.  8 A, 
s.  2G. 

*  1877,  No.  15,  s.  15.  part. 

2T.  '  No  per.<on  shall  be  })recluded  ])y  any  agreement  from  doing 
such  acts  as  may  be  necessary  for  providing  a  second  shaft  or  outlet 
to  a  mine,  where  the  same  is  required  by  this  Act,  or  be  liable  under 
any  contract  to  any  penalty  or  forfeiture  for  doing  such  acts  as  may 
be  necessar}'  in  order  to  comjdy  with  the  ])rovisions  of  this  Act,  with 
respect  to  shafts  or  outlets.  C.  A.  1888,  c.  84,  s.  27. 
'  1877.  No.   15.  8.  16. 

fiH.   ^  The  ])rovi.<ions  of  this  Act  with  res])ect  to  shafts  or  outlets 
shall  not  ai)j)ly  iri  the  following  cases,  that  is  to  say: — 

(1)  In  the  case  either  of  opening  a  new  mine  for  the  purpose  of 

searching  for  or  proving  minerals,  or  of  any  working  for  the 
purpose  of  making  a  communication  between  two  or  more 
shafts,  fio  long  as  not  more  than  twenty  persons  are  em- 
]iloyed  below  ground  at  any  one  time  in  the  whole  of  the 
different  seams  in  connection  with  each  shaft  or  outlet  in 
such  new  mine  or  such  working; 

(2)  In  the  case  of  any  proved  mine  so  long  as  it  is  exempted  in 

writing  by  the  ^linister  of  Mines  on  the  ground  either: 

(a)  That  the  quantity  of  mineral  ])roved  is  not  suflTici- 
ent  to  repay  the  outlay  which  would  be  occasioned 
by  the  sinking  or  making  of  a  second  shaft  or 
outlet;  or 

{h)  If  the  mine  is  not  a  mine  with  inflammable  gas  that 
suiricient  provision  ha.s  been  made  against  danger 
from  other  cau.«?es  than  exjdosions  of  gas  by  using 
stone,  brick,  or  iron  in  the  place  of  wood  for  the 
lining  of  the  shaft  and  the  construction  of  the  mid- 
wall;  or 
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(c)  That  the  workings  in  any  seam  of  a  mine  have 
reached  the  boundary  of  the  property  pr  other 
extremity  of  the  mineral  field  of  which  such  seam 
is  a  part,  and  that  it  is  expedient  to  work  away  the 
pillars  already  formed  in  course  of  the  ordinary 
working,  notwithstanding  that  one  of  the  shafts  or 
outlets  may  be  cut  off  by  so  working  away  the  pil- 
lars of  such  seam;  and  so  long  as  there  are  not  em- 
ployed below  ground  at  any  one  time  in  the  whole 
of  the  different  seams  in  connection  with  the  shaft 
or  outlet  in  any  such  mine,  more  than  twenty  per- 
sons, or  (if  the  mine  is  not  a  mine  with  inflam- 
mable gas)  than  such  larger  number  of  persons  as 
may  for  the  time  being  be  allowed  by  the  Minister 
of  Mines; 

(3)  ^  In  the  case  of  any  mine  one  of  the  shafts  or  outlets  of  which 
has  become,  by  reason  of  some  accident,  unavailable  for  the 
use  of  the  persons  employed  in  the  mine,  so  long  as  such 
mine  is  exempted  in  writing  by  the  Minister  of  Mines,  and 
as  the  conditions  on  which  such  exemption  is  granted  are 
duly  observed.     C.  A.  1888,  c.  8i,  s.  28. 

U877,  No.   15,  s.  17. 


Division  of  Mine  Into  Parts. 

20.  ^  Where  two  or  more  parts  of  a  mine  are  worked  separately, 
the  owner  or  agent  of  such  mine  may  give  notice  in  writing  to  that 
effect  to  the  inspector  of  the  district,  and  thereupon  each  such  })art 
shall, for  all  purposes  of  this  Act,  be  deemed  to  be  a  separate  mine. 
C.  A.  1888,  e.  84,  s.  29. 

U877,  No.  15.  s.  20,  part. 

30.  ^  If  the  Minister  of  Mines  is  of  opinion  that  the  division  of  a 
mine,  in  pursuance  of  the  last  preceding  section,  tends  to  lead  to  the 
evasion  of  the  provisions  of  this  Act,  or  otherwise  to  prevent  the  carry- 
ing of  this  Act  into  effect,  he  may  object  to  such  division  by  notice 
served  on  the  owner  or  agent  of  the  mine,  and  such  owner  or  agent, 
if  he  decline  to  acquiesce  in  such  objection,  may,  within  twenty  days 
after  the  receipt  of  such  notice,  send  a  notice  to  the  district  inspector 
hereinafter  mentioned,  stating  that  he  declines  so  to  acquiesce,  and 
thereupon  the  matter  shall  be  determined  by  arbitration  in  manner 
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provided  by  this  Act;  and  the  date  of  the  receipt  of  the  last  men- 
tioned notice  shall  be  deemed  to  be  the  date  of  the  reference.    C.  A. 

1888,  c.  84,  s.  30. 

» 1877,  No.  15,  s.  20,  part. 

Certificated  Managers. 

111.  MOvery  mine  to  which  this  Act  applies  shall  be  under  the 
control  and  daily  supervision  of  a  manager,^  and  the  owner  or  agent 
of  every  such  mine  shall  nominate  himself  or  some  other  person  (not 
being  a  contractor  for  getting  the  coal  in  such  mine,  or  a  person  in 
the  employ  of  such  contractor)  to  be  the  manager  of  such  mine,  and 
shall  send  written  notice  to  the  district  inspector  hereinafter  men- 
tioned of  tlie  name  and  address  of  such  manager.  C.  A.  1888,  c.  84, 
s.  31. 

U877,  No.  15,  8.  21.  part. 

» Howells  v.  Landore  Stool  Co.,  (1874)  L.  R.  10  Q.  B.  62. 

32.    ^  A  person  shall  not  be  qualified  to  be  a  manager  of  a  mine 
to  which  this  Act  applies  unless  he  is  for  the  time  being  registered  as 
the  holder  of  a  certificate  under  this  Act.    C.  A.  1888,  c.  84,  s.  32. 
» 1877,  No.  15,  8.  21,  part. 

Ji5J.  ^  If  any  mine  to  which  this  Act  applies  is  worked  for  more 
tlian  fourteen  days  without  there  being  such  a  manager  for  that  mine 
as  required  by  this  Act,  the  owner  and  agent  of  such  mine  shall  each 
be  liable  to  a  penalty  not  exceeding  two  hundred  and  fifty  dollars, 
and  to  a  further  penalty  not  exceeding  fifty  dollars  for  every  day 
during  which  such  mine  is  so  worked. 

Provided  that: — 

(a)  The  owner  of  such  mine  shall  not  lie  liable  to  any  such  pen- 
alty if  he  ])rovc  that  lie  had  taken  all  reasonable  means  by  the  en- 
forcement of  this  section  to  prevent  the  mine  being  worked  in  con- 
travention of  this  section; 

(fc)  If  for  any  reasonable  cause  there  is  for  the  time  being  no 
manager  of  a  mine  qualified  as  required  by  this  Act,  the  owner  or 
agent  of  such  mine  may  appoint  any  competent  person  not  holding 
a  certificate  under  this  Act  to  be  manager  for  a  period  not  exceeding 
two  months,  or  such  longer  period  as  may  elapse  before  such  person 
has  any  opportunity  of  obtaining  by  examination  a  certificate  under 
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this  Act,  and  shall  send  to  the  inspector  of  the  district  a  written  no- 
tice of  the  name  and  address  of  such  manager,  and  of  the  reason  of 
his  appointment;  and, 

(c)  A  mine  in  which  less  than  thirty  persons  are  ordinarily  em- 
ployed below  ground,  or  of  which  the  average  daily  output  does  not 
exceed  twenty-five  tons,  shall  be  exempt  from  the  provisions  of  this 
section,  unless  the  inspector  of  the  district,  by  notice  in  writing 
served  on  the  owner  or  agent  of  such  mine,  requires  the  same  to  be 
under  the  control  of  a  manager.    C.  A.  1888,  c.  84,  s.  33. 

U877,  No.  15,  s.  21,  part. 

34.  ^  For  the  purpose  of  granting  in  any  part  of  British  Colum- 
bia, to  be  from  time  to  time  defined  by  an  order  in  writing  by  tlie 
Minister  of  Mines,  certificates  of  competence  to  managers  of  mines 
for  the  purposes  of  this  Act,  examiners  shall  be  appointed  by  a  board 
constituted  as  hereinafter  mentioned.    C.  A.  1888,  c.  84,  s.  34. 

U877,  No.  21,  s.  22,  part. 

35.  ^  The  Minister  of  Mines  may,  from  time  to  time,  appoint, 
remove,  and  re-appoint  fit  persons  to  form  such  board  as  follows, 
namely,  two  persons  being  owners,  agents,  or  managers  of  a  mine,  and 
two  persons  being  practical  coal  miners,  and  one  inspector  under  this 
Act;  the  persons  so  appointed  shall,  during  the  pleasure  of  the  Min- 
ister of  Mines,  form  the  board  for  the  purposes  of  the  said  examina- 
tions in  the  said  part  of  British  Columbia.    C.  A.  1888,  c.  84,  s.  35. 

U877,  No.  15,  s.  22,  part;  1878,  c.  11,  s.  2. 

36.  ^  The  proceedings  of  the  board  shall  be  in  accordance  with  the 
rules  contained  in  Schedule  Two  of  this  Act;  the  board  shall  from  time 
to  time  appoint  examiners,  not  being  members  of  the  board  except 
with  the  consent  of  the  Minister  of  Mines,  to  conduct  the  examina- 
tions in  the  part  of  British  Columbia  for  which  such  board  acts,  of 
applicants  for  certificates  of  competency  under  this  Act,  and  may  from 
time  to  time,  make,  alter  and  revoke  rules  as  to  the  conduct  of  such 
examinations  and  the  qualifications  of  the  applicant,  so,  however,  that 
in  every  such  examination  regard  shall  be  had  to  such  knowledge  as 
is  necessary  for  the  practical  working  of  mines  in  the  said  part  of 
British  Columbia;  every  such  board  shall  make  from  time  to  time  to 
the  Minister  of  Mines  a  report  and  return  of  their  proceedings,  and 
o"f  such  other  matters  as  the  Minister  of  Mines  may  from  time  to  time 
require.    C.  A.  1888,  c.  84,  s.  3G. 

*1877,  No.  15.  c.  23. 
42— Ji 
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37.  ^  The  Minister  of  Mines  may  from  time  to  time  make,  alter 
and  revoke  rules  as  to  the  places  and  times  of  examinations  of  appli- 
cants for  certificates  of  competency  under  this  Act,  the  number  and 
remuneration  of  the  examiners,  and  tlie  fees  to  be  paid  by  the  appli- 
cants, so  that  the  fees  do  not  exceed  those  specified  in  Schedule  One 
to  this  Act.  Every  such  rule  shall  be  duly  observed  by  every  board 
appointed  under  this  Act  to  whom  it  applies.  C.  A.  1888,  c.  84,  s.  37. 
>  1877,  No.  15,  s.  24. 

SS.  ^  The  ^linister  of  Mines  shall  deliver  to  every  ap})licant  who 
is  duly  reported  by  the  examiners  to  have  passed  the  examination 
satisfactorily,  and  to  have  given  satisfactory  evidence  of  his  sobriety, 
experience,  ability,  and  general  good  conduct,  such  a  certificate  of 
competency  as  the  case  requires.  The  certificate  shall  be  in  such  form 
as  the  Minister  of  Mines  from  time  to  time  directs,  and  a  register  of 
the  holders  of  such  certificates  shall  be  kept  by  such  person  and  in 
sucli  manner  as  the  Minister  of  Mines  from  time  to  time  directs.  C. 
A.  1888,  c.  84,  6.  38. 

'  1877.  No.  15  .  8.  2C. 

30.  ^  Certificates  of  service  for  the  purposes  of  this  Act,  shall 
be  granted  by  the  Alinister  of  Mines  to  every  person  who  satisfies  hira 
either  that  l)efore  the  passing  of  this  Act  he  was  acting,  and  has 
since  that  day  acted,  or  that  he  has  at  any  time  within  five  years 
before  the  i)assing  of  this  Act  for  a  period  of  not  less  than  twelve 
months  acted,  in  the  capacity  of  a  manager  of  a  mine  or  such  part  of 
a  mine  as  can  under  tliis  Act  be  made  a  separate  mine  for  the  pur- 
l)oses  of  this  Act.  C.  A.  1888,  c.  84,  s.  39. 
'  1877.  No.  15.  s.  26,  part. 

40.  *  Every  such  certificate  of  service  shall  contain  par- 
ticulars of  the  name,  place,  and  time  of  birth,  and  the  length 
and  nature  of  the  i)reviou8  senice  of  the  person  to  whom  the 
same  is  delivered,  and  a  certificate  of  service  may  be  refused  to  any 
person  who  fails  to  give  a  full  and  satisfactory  account  of  the  par- 
ticulars aforesaid,  or  to  pay  such  registration  fees  as  the  Minister  of 
Mines  may  direct,  not  exceeding  those  specified  in  Schedule  One  to 
this  Act.  '  C.  A.  1888,  c.  84,  s.  40. 

'  1877,  No.  15.  8.  26,  part. 

41.  ^  A  certificate  of  service  shall  have  the  same  effect  for  the 
purposes  of  this  Act  as  a  certificate  of  competency  granted  under  this 
Act.     r.  A.  1888,  c.  84,  s.  41. 

» 1877,  No.  15,  8.  26,  part 
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42.  ^  If  at  any  time  representation  is  made  to  the  Minister  of 
Mines  by  an  inspector  or  otherwise,  tliat  any  manager  holding  a  cer- 
tificate under  this  Act  is  by  reason  of  incompetency  or  gross  negli- 
gence unfit  to  discharge  his  duties,  or  has  been  convicted  of  an  of- 
fence against  this  Act,  the  Minister  of  Mines  may,  if  he  think  fit, 
cause  inquiry  to  be  made  into  the  conduct  of  such  manager,  and  with 
respect  to  such  inquiry  the  following  provisions  shall  have  effect: — 

(1)  The  inquiry  shall  be  public,  and  shall  be  held  at  such  place 

as  the  Minister  of  Mines  may  appoint,  by  such  County 
Court  Judge,  police  magistrate,  stipendiary  magistrate,  or 
other  person  or  persons  as  may  be  directed  by  the  Minister 
of  Mines,  and  either  alone  or  with  the  assistance  of  any 
assessor  or  assessors  named  by  the  Minister  of  Mines; 

(2)  The  Minister  of  Mines  shall,  before  the  commencement  of 

the  inquiry,  furnish  to  the  manager  a  statement  of  the  case 
upon  which  the  inquiry  is  instituted; 

(3)  Some  person  appointed  by  the  Minister  of  Mines  shall  under- 
take the  management  of  the  case; 

(4)  The  manager  may  attend  the  inquiry  by  himself,  his  counsel, 

attorney,  or  agent,  and  may,  if  he  think  fit,  be  sworn  and 
examined  as  an  ordinary  witness  in  the  case; 

(5)  The  persons  appointed  to  hold  the  inquiry,  in  this  Act  re- 

ferred to  as  the  Court,  shall,  upon  the  conclusion  of  the  in- 
quiry, send  to  the  Minister  of  Mines  a  report  containing  a 
full  statement  of  the  case,  and  their  opinion  thereon,  and 
such  report  of  or  extracts  from  the  evidence  as  the  Court 
think  fit; 

(6)  The  Court  shall  have  power  to  cancel  or  suspend  the  certi- 

ficate of  the  manager,  if  they  find  that  he  is  by  reason  of  in- 
competency or  gross  negligence,  or  his  having  been  con- 
victed of  an  offence  against  this  Act,  unfit  to  discharge  his 
duty; 

(7)  The  Court  may,  if  they  think  fit,  require  a  manager  to  de- 

liver up  his  certificate,  and  if  any  manager  fail,  without 
sufficient  cause  to  the  satisfaction  of  the  Court,  to  comply 
with  such  requisition,  he  shall  upon  summary  conviction  of 
such  failure  by  such  Court,  be  liable  to  a  penalty  not 
exceeding  five  hundred  dollars.  The  Court  shall  hold  a  cer- 
tificate so  delivered  until  the  conclusion  of  the  investigation, 
and  shall  then  either  restore,  cancel,  or  suspend  the  same, 
according  to  their  judgment  on  the  case; 
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(8)  The  Court  sliall  have,  for  the  })iirpose  of  the  inquiry,  all  the 

powers   of  a  Court  of  Sunnnary   Jurisdiction,  and   all    the 
powers  of  an  Inspector  under  this  Act; 

(9)  The  Court  may  also,  by  summons  under  their  hands,  require 

the  attendance  of  all  such  persons  as  they  think  fit  to  call 
before  them  and  examine  for  the  purpose  of  the  inquiry, 
and  QXQvy  person  so  summoned  shall  be  allowed  such  ex- 
penses as  would  be  allowed  to  a  witness  attending  on  sub- 
poena before  the  Supreme  Court;  and  in  case  of  dispute  as 
to  the  amount  to  be  allowed,  the  same  shall  be  referred  by 
the  Court  to  the  Registrar  of  the  Supreme  Court,  who,  on 
request  under  the  hands  of  the  members  of  the  Court,  shall 
ascertain  and  certify  the  proper  amount  of  such  expenses.* 
C.  A.  1888,  c.  84,8.42. 
'1877,  No.  15,  s.  27. 

43.  '  Tlie  Court  may  make  such  order  as  they  think  fit  respect* 
ing  the  costs  and.  expenses  of  the  inquiry,  and  such  order  shall,  on 
the  application  of  any  party  entitled  to  the  benefit  of  the  same,  be 
enforced  by  any  Court  of  Summary  Jurisdiction  as  if  such  costs  and 
expenses  were  a  penalty  imposed  by  such  Court.  C.  A.  1888,  c.  84, 
8.  43. 

»1877,  No.  15,  8.  28.  part. 

44.  ^  The  Minister  of  Mines  may,  if  he  think  fit,  pay  to  the  mem- 
bers of  the  CouTl  of  Inquiry,  including  any  assessors,  such  remunera- 
tion as  he  may  think  proper.    C.  A.  1888,  c.  84,  s.  44. 

'  1877,  No.  15,  8.  28.  part. 

45.  *  Any  costs  and  expenses  ordered  by  the  Court  to  be  paid  by 
the  ^linister  of  Klines,  and  any  remuneration  paid  under  the  last  pre- 
ceding section,  shall  be  paid  out  of  moneys  provided  by  the  Legis- 
lature.   C.  A.  1888,  c.  84,  s.  45. 

» 1877,  No.  15,  8.  28,  part. 

40.   '  Whore  a  certificate  of  a  manager  is  cancelled  or  suspended 
in  pursuance  of  this  Act,  the  Minister  of  Mines  shall  cause  such  can- 
cellation or  suspension  to  be  recorded  in  tho  register  of  holders  of 
certificates.    C.  A.  1888,  c.  84,  8.  46. 
U877,  No.  15.  8.  29,  part 

47.  '  Tho  ^finistor  of  Mines  may  at  any  time,  if  it  is  shown  to 
him  to  be  just  so  to  do,  renew  or  restore,  on  such  terms  as  he  may 
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think  fit,  any  certificate  which  has  been  cancelled  or  suspended  in 
pursuance  of  this  Act.    C.  A.  1888,  c.  84,  s.  47.  ^ 

U877,  No.  15,  s.  29,  part. 

48.  1  Whenever  any  person  proves  to  the  satisfaction  of  the  Min- 
ister of  Mines  that  he  has,  without  fault  on  his  part,  lost  or  been  de- 
prived of  any  certificate  previously  granted  to  him  under  this  Act, 
such  Minister  of  Mines  shall,  upon  payment  of  such  fee,  if  any,  as  he 
may  direct,  but  not  exceeding  the  fee  specified  in  Schedule  One  to  this 
Act,  cause  a  copy  of  the  certificate  to  which  the  applicant  appears  by 
the  register  to  be  entitled,  to  be  made  out  and  certified  by  the  per- 
son who  keeps  the  register,  and  delivered  to  the  applicant;  and  any 
copy  which  purports  to  be  so  made  and  certified  as  aforesaid  shall 
have  all  the  effect  of  the  original  certificate.    C.  A.  1888,  c.  84,  s.  48. 

U877,  No.  15,  s.  30. 

49.  ^  All  expenses  incurred  by  the  Minister  of  Mines  in  carrying 
into  effect  the  provisions  of  this  Act  with  respect  to  certificates  of 
competency  or  service  shall  be  defrayed  out  of  moneys  provided  by 
the  Legislature.    C.  A.  1888,  c.  84.  s.  49. 

'  1877,  No.  15,  s.  31,  part. 

50.  ^  All  fees  payable  by  the  applicants  for  examination  for  or 
for  a  copy  of  a  certificate  under  this  Act  shall  be  paid  into  the  treas- 
ury and  form  part  of  the  general  revenue  of  the  Province.^  C.  A. 
1888,  c.  84,  s.  50. 

U877,  No.   15,  s.  31. 


RETURNS,   NOTICES  AND   ABANDONMENTS. 

51.  ^  On  or  before  the  first  day  of  February  in  every  year  the 
owner,  agent,  or  manager  of  every  mine  to  which  this  Act  applies 
shall  send  to  the  inspector  of  the  district  on  behalf  of  the  Minister 
of  Mines  a  correct  return,  specifying,  with  respect  to  the  year  ending 
on  the  preceding  thirty-first  day  of  December,  the  quantity  of  coal 
wrought  in  such  mine,  and  the  number  of  persons  ordinarily  em- 
ployed in  or  about  such  mine  below  ground  and  above  ground,  dis- 
tinguishing the  persons  employed  below  ground  and  above  ground, 
and  the  different  classes  and  ages  of  the  persons  so  employed  whose 
hours  of  labour  are  regulated  by  this  Act.  C.  A.  1888,  c.  84,  s.  51. 
'  1877,  No.  15.  s.  33,  part. 
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•52.  ^  The  return  sliall  l)c  in  siieli  form  as  may  be  from  time  to 
time  i>re.scribe(l  by  the  ^linister  of  Klines,  and  the  inspector  of  the 
district  on  behalf  of  the  Minister  of  Klines  shall  from  time  to  time 
on  a])i)lication  furnisli  forms  for  the  purpose  of  such  return.    C.  A. 

1888,  c.  84,  s.  52. 

'  1877,  No.  15.  8.  33,  part. 

55i.  '  The  ^finister  of  Mines  may  publish  the  aggregate  results  of 
sucli  returns  with  respect  to  any  particular  inspector's  district,  or  any 
large  portion  of  an  inspector's  district,  but  the  individual  return  shall 
not  be  published  without  the  consent  of  the  person  making  the  same, 
or  the  owner  of  the  mine  to  which  they  relate,  and  no  i)erson  except 
an  inspector  or  ^linister  of  ^Mincs  shall  be  entitled,  without  such  con- 
sent, to  see  tlie  same.  C.  A.  1888,  c.  84,  s.  53. 
'  1877,  No.   15.  s.  33,  part. 

54.  ^  Kvcry   owner,   agent,  or    manager  of  a  mine  who  fails  to 
comply  with  the  last  three  preceding  sections,  or  makes  any  return 
which  is  to  his  knowledge  false  in  any  particular,  shall  be  guilty  of 
an  offence  against  this  Act.     C.  A.  1888,  c.  84,  s.  54. 
'  1877,  No.  15.  8.  33,  part. 

{55.  '  Where  in  or  about    any    mine  to  which    this  Act  applies 
wliether  above  or  below  ground  either — 

(1)  Loss  of  life  or  any  personal  injury  to  any  person  employed 

in  or  about  the  mine  occurs  by  reason  of  any  exi)losion  of 
gas,  powder,  or  of  any  steam  boiler;  or 

(2)  Loss  of  life  or  any  serious  personal  injury  to  any  person  em- 

])l()yed  in  or  about  the  mine  occurs  by  reason  of  any  acci- 
dent whatever,  the  owner,  agent  or  manager  of  the  mine 
shall,  within  twenty-four  hours  next  after  tlie  explosion  or 
accident,  send  notice  in  writing  of  the  exj)lo8ion  or  accident, 
and  the  loss  of  life  and  personal  injury  occasioned  thereby, 
to  the  inspector  of  the  district  on  behalf  of  the  Minister  of 
Klines,  and  shall  specify  in  such  notice  the  character  of  the 
explosion  or  accident,  and  the  number  of  persons  killed 
and  injured  respectively.  C.  A.  1888,  c.  84,  8.  55. 
'  1877,  No.  15.  s.  34,  part. 

5«.  '  Where  any  personal  injur}',  of  which  notice  is  required  to  be 
sent  under  the  last  preceding  section,  results  in  the  death  of  the  per- 
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son  injured,  notice  in  writing  of  the  death  shall  be  sent  to  the  in- 
spector of  the  district  on  behalf  of  the  Minister  of  Mines  within 
twenty-four  hours  after  such  death  comes  to  the  knowledge  of  the 
owner,  agent,  or  manager.    C.  A.  1888,  c.  84,  s.  5G. 

U877,  No.  15,  s.  34,  part 

5*7.  ^  Every  owner,  agent,  or  manager  who  fails  to  act  in  com- 
pliance with  the  last  two  preceding  sections  shall  be  guilty  of  an  of- 
fence 2  against  this  Act.    C.  A.  1888,  c.  84,  s.  57. 
'  1877,  No.  15,  s.  34,  part. 
^  Underbill  v.  Longridge,  (1859)  29  L.  J.  M.  C.  65. 

58.   ^  In  any  of  the  following  cases,  namely, 

(1)  Where  any  working  is  commenced  for  the  purpose  of  opening 

a  new  shaft  for  any  mine  to  which  this  Act  applies; 

(2)  Where  a  shaft  of  any  mine  to  which  this  Act  applies  is  aban- 

doned or  the  working  thereof  is  discontinued; 

(3)  Where  the  working  of  a  shaft  of  any  mine  to  which  this  Act 
applies  is  recommenced  after  any  abandonment  or  discon- 
tinuance for  a  period  exceeding  two  months;  or 

(4)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of 
the  owner,  agent,  or  manager  of,  any  mine  to  which  this 
Act  applies,  or  in  the  officers  of  any  incorporated  company 
which  is  the  owner  of  a  mine  to  which  this  Act  applies, 

the  owner,  agent,  or  manager  of  such  mine  shall  give  notice  thereof 
to  the  inspector  of  the  district  within  two  months  after  such  com- 
mencement, abandonment,  discontinuance,  recommencement,  or 
change;  and  if  such  notice  is  not  given,  the  owner,  agent,  or  manager 
shall  be  guilty  of  an  offence  against  this  Act.  C.  A.  1888,  c.  84,  s.  58. 
^1877,  No.  15,   s.  35. 

50.  1  Where  any  mine  to  which  this  Act  applies  is  abandoned  or 
the  working  thereof  discontinued,  at  whatever  time  ^  such  abandon- 
ment or  discontinuance  occurred,  the  owner  thereof,  and  every  other 
person  interested  in  the  minerals  of  such  mine,  shall  cause  the  top 
of  the  shaft  and  any  side  entrance  from  the  surface,  to  be  and  to  be 
kept  securely  fenced  ^  for  the  prevention  of  accidents; — 
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Provided  that — 

(1)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the 
mine  shall,  as  between  him  and  any  other  person  interested  in  the 
minerals  of  the  mine,  be  liable  to  carry  into  effect  this  section,  and 
to  pay  any  costs  incurred  by  any  other  person  interested  in  the  min- 
erals of  the  mine  in  carrying  this  section  into  effect. 

(2)  Nothing  in  this  section  shall  exempt  any  person  from  any 
liability  under  any  other  Act,  or  otherwise. 

If  any  person  fail  to  act  in  conformity  with  this  section,  he  shall 
be  guilty  of  an  offence  against  this  Act.    C.  A.  1888,  c.  84,  s.  59. 

'  1877,  No.  15,  s.  3C,  part. 

=  R.  V.  Gratrex,  (1876)  12  Cox  C.  C.  157;  Stott  v.  Dickinson,  (1876)  34 
L.  T.  N.  S.  291. 

'  See  Evans  v.  Lady  Mostyn,  etc.,  (1877)  2  C.  P.  D.  547. 

60.  ^  Any  shaft  or  side  entrance  which  is  not  fenced  as  required 
by  the  last  preceding  section,  and  is  within  fifty  yards  of  any  high- 
way, road,  footpath,  or  i)lace  of  public  resort,  or  is  in  open  or  unin- 
closed  land,  shall  be  deemed  to  be  a  nuisance.*    C.  A.  1888,  c.  84,  s.  60. 

•  1877,  No.  15,  s.  36,  part. 

61.  *  Where  any  mine  to  which  this  Act  applies  is  abandoned, 
the  owner  of  such  mine  at  the  time  of  such  abandonment  shall,  with- 
in three  months  after  such  abandonment,  send  to  the  ^linister  of 
Mines  an  accurate  plan,  on  a  scale  of  not  less  than  two  chains  to  one 
inch,  or  on  such  other  scale  as  the  i)lan  used  in  the  mine  at  the  timn 
of  such  abandonment  is  constructed  on,  showing  the  boundaries  of 
the  workings  of  such  mine  up  to  the  time  of  the  abandonment,  with 
a  view  of  its  being  preserved  under  the  care  of  the  Minister  of  Mines, 
but  no  person,  except  an  inspector  under  this  Act,  shall  be  entitled, 
without  the  consent  of  the  owner  of  the  mine,  to  see  such  i)lan  when 
so  sent  until  after  the  lapse  of  ten  years  from  the  time  of  such  aban- 
donment. Every  person  who  fails  to  comply  with  this  section  shall 
1)0  guilty  of  an  offence  against  this  Act.    C.  A.  1888,  c.  84,  s.  61. 

•  1877,  No.   15.  8.  37. 

02.  '  All  notices  under  this  Act  shall  be  in  writing  or  print,  or 
])artly  in  writing  and  partly  in  print,  and  all  notices  and  documents 
required  by  this  Act  to  be  served  or  sent  by  or  to  an  inspector  may 
be  either  delivered  personally  or  served  and  sent  by  post  by  a  prepaid 
letter,  and  if  sers'cd  or   sent  by  post  shall  be  deemed  to  have  been 
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served  and  received  respectively  at  the  time  when  the  letter  contain- 
ing the  same  would  be  delivered  in  the  ordinary  course  of  post,  and 
in  proving  such  service  or  sending  it  shall  be  sufficient  to  prove  that 
the  letter  containing  the  notice  was  properly  addressed  and  put  into 
the  post.  C.  A.  1888,  c.  84,  s.  62. 
U877,  No.  15,  s.  U. 

INSPECTION. 

63.  ^  The  Minister  of  Mines  may  from  time  to  time  appoint  any 
fit  persons  to  be  Inspectors  of  Mines  to  which  this  Act  applies,  and 
assign  them  their  duties,  and  may  reward  them  such  remuneration  as 
the  Lieutenant-Governor  in  Council  may  approve,  and  may  remove 
such  inspectors.     C.  A.  1888,  c.  84,  s.  63. 

^  1877,  No.  15,  s.  38,  part. 

64.  ^  Notice  ^  of  the  appointment  of  every  such  inspector  shall 
be  published  in  The  British  Columbia  Gazette.  C.  A.  1888,  c.  84,  s.  64. 

'  1877,  No.  15,  s.  38,  part. 

■'  R.  V.  The  Spon  Lane  C.  Co.,  (1878)  3  Q.  B.  D.  673. 

65.  ^  Any  such  inspector  is  referred  to  in  this  Act  as  an  inspec- 
tor, and  the  inspector  of  a  district  means  the  inspector  who  is  for  the 
time  being  assigned  to  the  district  or  portion  of  British  Columbia 
with  reference  to  which  the  term  is  used.  C.  A.  1888,  c.  84,  s.  65. 

^  1877,  No.  15,  s.  38,  part. 

66.  ^  Any  person  who  practises,  or  acts,  or  is  a  partner  of  any 
person  who  practises  or  acts  as  a  land  agent,  or  mining  engineer,  or 
as  a  manager,  viewer,  agent,  or  valuer  of  mines  or  arbitrator  in  any 
difference  arising  between  owners,  agents,  or  managers  of  mines,  or 
is  otherwise  employed  in  or  about  any  mine  (whether  such  mine  is 
one  to  which  this  Act  applies  or  not)  shall  not  act  as  an  Inspector  of 
]Mines  under  this  Act.    C.  A.  1888,  c.  84,  s.  66. 

U877,  No.  15,  s.  39. 

6T.  ^  An  inspector  under  this  Act  shall  have  power  ^  to  do  all 
or  any  of  the  following  things,  namely: — 

(1)  To  make  such  examination  and  enquiry  as  may  be  necessary 
to  ascertain  whether  the  provisions  of  this  Act  relating  to 
matters  above  ground  or  below  ground  are  complied  with  in 
the  case  of  any  mine  to  which  this  Act  applies; 
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(2)  To  enter,  inspect,  and  examine  any  mine  to  wliich  this  Act 

ai)plies  and  every  part  thereof,  at  all  reasonable  times  by 
day  and  ni«ji:ht,  but  so  as  not  to  impede  or  obstruct  the  work- 
ing of  the  said  mine. 

(3)  To  examine  into  and  make  enquiry  respecting  the  state  and 

condition  of  any  mine  to  which  this  Act  applies,  or  any  part 
thereof,  and  the  ventilation  of  the  mine,  and  the  sufliciency 
of  the  special  rules  for  the  time  being  in  force  in  the  mine, 
and  all  matters  and  things  connected  with  or  relating  to 
the  safety  of  a  person  employed  in  or  about  the  mine,  or 
any  mine  contiguous  thereto. 

(4)  To  exercise  such  other  i)owcrs  as  may  be  necessary  for  carry- 

ing this  Act  into  effect; 

(5)  Tlie  inspector  shall  visit  every  mine  within  his  jurisdiction, 

and  every  working  ])art  thereof,  and  all  travelling  roads 
leading  to  and  therefrom,  and  all  air  courses,  at  least  once 
every  month.     C.  A.  1888,  c.  84,  s.  67. 

'  1877,  No.  15,  8.  40,  part;  1888,  c.  21,  8.  1. 

'  Re  Secretary  of  State  and  Fletcher,  (1887)  18  Q.  B.  D.  339. 

OS.  '  Kvery  person  who  wilfully  obstructs  any  inspector  in  the 
execution  of  his  duty  under  this  Act,  and  every  owner,  agent,  and 
manager  of  a  mine  who  refuses  or  neglects  to  furnish  to  the  inspec- 
tor the  means  necessary  for  making  any  entry,  inspection,  examina- 
tion, or  inquiry  under  this  Act,  in  relation  to  such  mine,  shall  be 
guilty  of  an  offence  against  this  Act.  C.  A.  1888,  c.  84,  s.  68. 
'  1877,  No.  15.  8.  40.  part. 

OO.  ^  If  in  any  respect  (which  is  not  provided  against  by  any  ex- 
press provision  of  this  Act,  or  by  any  special  rule)  any  inspector  find 
any  mine  to  which  this  Act  apjdies,  or  any  jiart  thereof,  or  any  mat- 
ter, thing,  or  ])racticc  in  or  connected  with  any  such  mine,  to  be 
dangerous  or  defective,  so  as  in  his  opinion  to  threaten  or  tend  to  the 
bodily  injury  of  any  person,  such  inspector  may  give  notice  in  writing 
thereof  to  the  owner,  agent,  or  manager  of  the  mine,  and  shall  state 
in  such  notice  the  particidars  in  which  he  considers  such  mine,  or 
any  part  thereof,  or  any  matter,  thing,  or  practice,  to  be  dangerous 
or  defective,  and  require  the  same  to  be  remedied;  and  unless  the 
same  be  forthwith  remedied,  the  inspector  shall  also  report  the 
same  to  the  Minister  of  Mines. 
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(2)  2  The  powers  and  duties  of  the  inspector  under  this  section 
shall  also  extend  to  the  case  of  there  being  employed  in  a  mine  any 
person  who  by  want  of  understanding,  knowledge  or  skill,  or  owing 
to  mental  or  physical  incapacity  or  incompetency  for  the  perform- 
ance of  the  particular  task  or  duty  upon  which  he  is  engaged,  or 
who  from  any  cause  is  unable  to  clearly  understand  instructions  con- 
veyed to  him,  or  is,  or  may  be  a  source  of  danger  to  any  other  iperson 
in  a  mine  in  which  such  person  is  for  the  time  being 
employed,  or  whose  presence  or  employment  in  such  mine 
exposes  or  may  expose  any  person  to  the  risk  of  bodily  in- 
jury, and  it  shall  be  the  duty  of  the  Inspector  of  Mines  on  the  appli- 
cation in  writing  of  any  three  miners  employed  in  such  mine  to  ex- 
amine any  person  or  persons  employed  in  such  mine  for  the  purpose 
of  ascertaining  whether  any  such  want  of  understanding,  knowledge, 
or  skill,  or  any  such  mental,  physical,  or  other  incapacity  or  incom- 
petency, or  inability  to  understand  instructions  exists  on  the  part  of 
any  person  or  persons  so  employed,  and  the  employment  in  any  mines 
of  any  person  or  persons  in  whom  such  want  of  understanding  or 
skill,  or  such  mental,  physical  or  other  incapacity  or  incompetency 
exists,  or  is  found  by  the  Inspector  of  Mines  to  exist,  shall  be  deemed 
to  be  a  matter,  thing  or  practice  in  or  connected  with  such  mine  and 
to  be  dangerous  and  defective  within  the  meaning  of  this  Act.  C.  A. 
1888,  c.  84,  s.  69,  and  1895,  c.  38,  s.  2. 

^1877,  No.  15,  s.  41,  part. 

-Enacted  hy  58  Vict.,  (1895)  c.  38,  s.  2  (assented  to  21st  February, 
1895). 

TO.  ^  The  Inspector  of  Mines  shall  give  a  decision  on  the  mat- 
ter as  submitted  to  him  within  21  days,  and  should  he  decide  against 
the  complaint  of  such  miners  the  said  three  miners  shall  have  a  right 
to  notify  the  owner,  agent  or  manager  of  the  mine  of  the  matter  com- 
plained of,  and  should  he  refuse  or  neglect  to  remedy  such  matter 
they  may  within  21  days  after  sending  such  notice  to  the  owner, 
agent  or  manager,  notify  the  Minister  of  Mines,  and  thereupon  the 
matter  shall  be  determined  by  arbitration  in  the  manner  provided  by 
this  Act,  save  and  except  that  in  such  arbitration  the  parties  to  such 
arbitration  shall  be  the  owner,  agent  or  manager  of  the  mine  on  the 
one  hand,  and  the  complaining  miners  on  the  other.  1895,  c.  38,  s.  3. 
^  Added  by  58  Vict,  (1895)  c.   38,  s.  3. 

Tl.  Before  any  examination  is  held  by  the  Inspector  of  Mines 
under  this  Act,  the  miners  making  application  shall  give  security  to 
the  satisfaction  of  the  said  inspector  to  pay  and  recoup  to  the  party 
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or  parties  exaniincd  the  amount  of  wages  he  or  they  would  have  re- 
ceived had  the  application  not  been  made,  in  the  event  that  the  said 
inspector  sliall  lind  that  the  said  party  or  parties  so  examined  is  or 
are  a  fit  and  proi)er  person  or  persons  to  he  employed  in  the  mine. 
1895,  c.  38,  s.  5. 

"72.  Xo  arbitration  shall  be  held  under  this  Act  until  the  miners 
notifying  the  ^linister  of  Klines  shall  have  given  security,  to  the 
satisfaction  of  the  said  Minister  of  Mines  for  the  payment  of  all  costs 
and  expenses  attendant  upon  the  said  arbitration  should  the  arbitra- 
tors award  costs  against  them,  and  also  give  security,  to  the  satisfac- 
tion of  the  said  ^linister  of  Mines,  to  pay  and  recoup  to  the  party  or 
j)arties  complained  against  the  amount  of  wages  he  or  they  would  have 
received  had  the  arbitration  not  have  been  held,  in  the  event  that  the 
award  of  the  arbitrators  shall  be  in  favour  of  the  party  or  parties  com- 
plained against.    1895,  c.  38,  s.  G. 

T5$.  *  If  the  owner,  agent,  or  manager  of  the  mine  o])ject  to 
remedy  tiie  matter  comphiined  of  in  the  notice,  lie  may,  within  21 
days  after  the  receipt  of  such  notice,  send  his  objection  in  writing, 
stating  the  grounds  tliereof  to  tlio  ^Minister  of  Mines;  and  tliereupon 
the  matter  sliall  be  determined  by  arbitration  in  manner  provided  by 
this  Act;  and  the  date  of  the  receipt  of  such  objection  shall  be  deemed 
to  l)e  the  date  of  the  reference.  C.  A.  1888,  c.  84,  s.  70. 
'  1877.  No.  15.  8.  41.  part. 

74.  ^  If  the  owner,  agent,  or  manager  fail  to  comply  either  with 
t!ie  requisition  of  the  notice,  where  no  objection  is  sent  within  the 
lime  aforesaid,  or  with  tlic  award  made  on  arbitration,  within  twenty 
days  after  the  expiration  of  tlic  time  for  objection,  or  the  time  of 
making  of  the  award  (as  the  case  may  be),  he  sliall  be  guilty  of  an 
offence  against  this  Act,  and  the  notice  and  award  shall  respectively 
be  deemed  to  be  written  notice  of  such  offence; 

Provided,  that  the  Court,  if  satisfied  that  the  owner,  agent  or 
manager  has  taken  active  measures  for  complying  with  the  notice  or 
award,  but  has  not,  with  reasonable  diligence,  been  able  to  complete 
tlie  works,  may  adjourn  any  proceedings  taken  before  them  for  pun- 
ishing such  offence,  and  if  the  works  are  completed  within  a  reason- 
al)le  time  no  penalty  shall  be  inflicted.    C.  A.  1888,  c.  84,  s.  71. 

'1877,  No.  15,  8.  41,  part. 

75.  ^  Xo  person  shall  be  precluded  by  any  agreement  from  doing 
si;eh  acts  as  may  be   necessary   to   comply   with   the    provisions   of 
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sections  68,  73,  and  74  of  this  Act,  or  be  liable  under  any  contract  to 
any  penalty  or  forfeiture  for  doing  such  acts;  Provided  that  nothing  m 
the  said  sections  contained  shall  prevent  any  inspector  from  ordering 
the  closing  of  any  mine  and  the  stopping  of  all  work  therein  until 
the  matter  complained  of  is  remedied,  when  in  the  opinion  of  such 
inspector  any  delay  would  be  dangerous,  and  in  such  case  he  shall 
forthwith  report  to  the  Minister  of  Mines  the  fact  of  such  stoppage 
and  his  reasons  therefor.    C.  A.  1888,  c.  84,  s.  72. 

'  1877,  No.  15,  s.  41,  part. 

76.  ^  The  owner,  agent,  or  manager  of  every  mine  to  which  this 
Act  applies  shall  keep  in  the  office  at  the  mine  an  accurate  plan  of 
the  workings  of  such  mine,  and  showing  the  workings  up  to  at  least 
six  months  previously,  and  shall  produce  to  an  inspector  under  this 
Act  at  the  mine  such  plan,  and  shall,  if  requested  by  the  inspector, 
mark  on  such  plan,  the  progress  of  the  workings  of  the  mine  up  to 
the  time  of  such  production,  and  shall  allow  the  inspector  to  examine 
the  same;  but  the  inspector  is  not  hereby  authorized  to  make  a  copy 
of  any  part  of  such  plan.    C.  A.  1888,  c.  84,  s.  73. 

'  1877,  No.  15,  s.  42,  part. 

T7.  ^  If  the  owner,  agent,  or  manager  of  any  mine  to  which  this 
Act  applies  fails  to  keep  such  plan  as  is  prescribed  by  the  last  pre- 
ceding section,  or  wilfully  refuses  to  produce,  or  allow  to  be  examined 
such  plan,  or  wilfully  withholds  any  portion  of  any  plan,  or  conceals 
any  part  of  the  workings  of  his  mine,  or  produces  an  imperfect  or 
inaccurate  plan  unless  he  shows  that  he  was  ignorant  of  such  con- 
cealment, imperfection,  or  inaccuracy,  he  shall  be  guilty  of  an  offence 
against  this  Act;  and,  further,  the  inspector  may,  by  notice  in  writ- 
ing (whether  a  penalty  for  such  offence  has  or  has  not  been  inflicted), 
require  the  owner,  agent  or  manager  to  cause  an  accurate  plan,  such 
as  is  prescribed  by  the  said  section,  to  be  made  within  a  reasonable 
time,  at  the  expense  of  the  owner  of  the  mine,  on  a  scale  of  not  less 
than  two  chains  to  one  inch,  or  on  such  other  scale  as  the  plan  then 
used  in  the  mine  is  constructed  on.  If  the  owner,  agent,  or  manager 
fail  within  twenty  days,  or  such  further  time  as  may  be  shown  to  be 
necessary,  after  the  requisition  of  the  inspector  to  make  or  cause  to 
be  made  such  plan,  he  shall  be  guilty  of  an  offence  against  this  Act. 
C.  A.  1888,  c.  84,  s.  74. 

^1877,  No.  15,  s.  42,  part. 
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78.  '  Every  inspector  under  this  Act  shall  make  an  annual  report 
of  his  proceedings  during  the  preceding  year  to  the  Minister  of 
Mines,  wliicii  report  sliall  be  laid  before  the  Legislative  Assembly. 
C.  A.  18S8,  c.  84,  s.  75. 

•  1877,  No.  15,  s.  43,  part. 

7«.  '  The  Minister  of  :Mines  may  at  any  time  direct  an  inspector 
to  make  a  special  rei)ort  with  respect  to  any  accident  in  a  mine  to 
which  this  Act  ai)})lies,  which  accident  has  caused  loss  of  life  or  per- 
sonal injury  to  any  person,  and  in  such  case  shall  cause  such  report 
to  be  made  public  at  such  time  and  in  such  manner  as  he  thinks 
expedient.    (\  A.  1888,  c.  84,  s.  76. 

'  1877,  No.  15,  s.  43,  part. 

AEBITEATION. 

HO.  '  With  respect  to  arbitrations  under  this  Act,  except  as  modi- 
fied by  section  70,  the  following  provisions  shall  have  elfect: — 

(1)  'J'lie  parties  to  the  arbitration  are  in  this  section  deemed  to  be 

tlie  owner,  agent,  or  manager  of  the  mine  on  the  one  hand, 
and  the  Inspector  of  Mines  (on  behalf  of  the  Minister  of 
Mines)  on  the  otlier; 

(2)  Each  of  the  parties  to  the  arbitration  may,  within  twenty- 

one  days  after  the  date  of  reference,  appoint  an  arbitrator; 

(3)  Xo  jierson  shall  act  as  arbitrator  or  umpire  under  this  Act 

who  is  employed  in  or  in  the  management  of,  or  is  interested 
in  the  mine  to  which  tlie  arbitraton  relates; 

'4)  The  a|)))oiiitiiicnt  of  an  arbitrator  under  this  section  shrdl 
be  in  writing,  and  notice  of  the  ai)pointment  shall  be  forth- 
with sent  to  the  other  party  to  the  arbitration,  and  shall 
not  be  revoked  without  the  consent  of  such  other  party; 

(5)  'J1ie  death,  removal,  or  other  change  in  any  of  the  parties 
to  the  arbitration  shall  not  affect  the  proceedings  under  this 
section; 

(G)  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to 
appoint  an  arbitrator,  the  arbitrator  a])])ointed  by  the  other 
])arty  may  proceed  to  hear  and  determine  the  matter  in 
difTcrenco,  and  in  such  case  the  award  of  the  single  arbitra- 
tor shall  be  final; 
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(7)  If  before  an  award  has  been  made  any  arbitrator  appointed 

l)y  either  party  die,  or  become  incapable  to  act,  or  for  four- 
teen days  refuse  or  neglect  to  act,  the  party  by  wKom  such 
arbitrator  was  appointed  may  appoint  some  other  person  to 
act  in  his  place;  and  if  he  fail  to  do  so  within  fourteen  days 
after  notice  in  writing  from  the  other  party  for  that  purpose, 
the  remaining  arbitrator  may  proceed  to  hear  and  determine 
the  matter  in  difference,  and  in  such  case  the  award  of  such 
single  arbitrator  shall  be  final; 

(8)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  em- 

powered to  act  singly,  upon  one  of  the  parties  failing  to 
appoint,  the  party  so  failing  may,  before  the  single  arbitra- 
tor has  actually  proceeded  in  the  arbitration,  appoint  an 
arbitrator,  who  shall  then  act  as  if  no  failure  had  been 
made; 

(9)  If  the  arbitrators  fail  to  make  their  award  within  twenty- 

one  days  after  the  day  on  which  the  last  of  them  was  ap- 
pointed, or  within  such  extended  time  (if  any)  as  may  have 
been  appointed  for  that  purpose  by  both  arbitrators  under 
their  hands,  the  matter  in  difference  shall  be  determined 
by  the  umpire  appointed  as  hereinafter  mentioned; 

(10)  The  arbitrators,  before  they  enter  upon  the  matters  re- 
ferred to  them,  shall  appoint  by  writing  under  their  hands 
an  umpire  to  decide  on  points  on  which  they  may  differ; 

(11)  If  the  umpire  die  or  become  incapable  to  act  before  he  lias 
made  his  award,  or  refuses  to  make  his  award  within  a 
reasonable  time  after  the  matter  has  been  brought  within 
his  cognizance,  the  persons  or  person  who  appointed  such 
umpire  shall  forthwith  appoint  another  umpire  in  his  place; 

(12)  If  the  arbitrators  refuse  or  fail,  or  for  seven  days  after  the 
request  of  either  party  neglect  to  appoint  an  umpire,  then, 
on  the  application  of  either  party,  an  umpire  shall  be  ap- 
pointed by  the  Minister  of  Mines; 

(13)  The  decision  of  every  umpire  on  the  matters  referred  to 
him  shall  be  final; 

(14)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty- 
one  days  after  the  day  on  which  he  was  appointed,  the 
party  who  appointed  him  may  appoint  another  arbitrator 
to  act  in  his  place. 
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(15)  The  arbitrators  and  their  umpire,  or  any  of  them,  may 
examine  the  parties  and  their  witnesses  on  oath;  they  may 
also  consult  any  counsel,  engineer  or  scientific  person  whom 
they  may  tliink  it  expedient  to  consult; 

(16)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  um- 
pire for  his  services  shall  be  fixed  by  the  Minister  of  lilines, 
and,  together  with  the  costs  of  the  arbitration  and  award, 
shall  be  paid  by  the  parties,  or  one  of  them,  according  as 
the  award  may  direct.  Such  costs  may  be  taxed  by  the 
Eegistrar  of  the  Supreme  Court,  who,  on  the  written  appli- 
cation of  either  of  the  })arties,  shall  ascertain  and  certify 
the  proper  amount  of  such  costs.  The  amount,  if  any, 
payable  by  the  Minister  of  Mines  shall  be  paid  as  part  cf 
the  expenses  of  inspectors  under  this  Act.  The  amount, 
if  any,  payable  by  the  owner,  agent  or  manager  may,  in  the 
event  of  non-payment,  be  recovered  in  the  same  manner 
as  penalties  under  this  Act; 

(17)  Every  })erson  who  is  a])pointed  an  arbitrator  or  umpire 
under  this  section  shall  be  a  practical  mining  engineer,  or 
a  person  accustomed  to  the  workings  of  mines,  but  when 
an  award  has  been  made  under  this  section  the  arbitrator 
or  umpire  who  made  the  same  shall  be  deemed  to  have  been 
duly  qualified,  as  provided  by  this  section.  C.  A.  1888,  c. 
84,  s.  77,  and  1895,  c.  38,  s.  4. 

n877,  No.  15,  a.  44. 

INQUESTS. 

HI.  '  Willi  respect  to  coroners'  inquests  on  the  bodies  of  persons 
whose  deaths  may  have  been  caused  by  explosions  or  accidents  in 
mines  to  which  this  Act  applies,  the  following  provisions  shall  have 
effect: — 

(1)  Wliere  a  coroner  holds  an  inquest  upon  the  body  of  any  per- 
son whose  death  may  liave  been  caused  by  any  explosion  or  accident, 
of  which  notice  is  required  by  this  Act  to  be  given  to  the  inspector 
of  the  district,  the  coroner  shall  adjourn  such  inquest,  unless  the 
inspector,  or  some  person  on  behalf  of  the  Minister  of  Mines,  is  pre- 
sent to  watch  the  proceedings; 
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(2)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  for  the  district  notice  in  writing 
of  the  time  and  place  of  holding  the  adjourned  inquest;    ' 

(3)  The  coroner,  hefore  the  adjournment,  may  take  evidence  to 
fdentify  the  body,  and  may  order  the  interment  thereof; 

(4)  If  an  explosion  or  accident  has  not  occasioned  the  death  of 
more  than  one  person,  and  the  coroner  has  sent  to  the  inspector  of 
the  district  notice  of  the  time  and  place  of  holding  the  inquest  not 
less  than  forty-eight  hours  before  the  time  of  holding  the  same,  it 
shall  not  be  imperative  on  him  to  adjourn  such  inquest,  in  pursuance 
of  this  section,  if  the  majority  of  the  jury  think  it  unnecessary  so 
to  adjourn; 

(5)  An  inspector  or  any  other  interested  person  shall  be  at 
liberty  at  any  such  inquest  to  examine  any  witness,  subject,  neverthe- 
less, to  the  order  of  the  coroner; 

(6)  "Where  evidence  is  given  at  an  inquest  at  which  an  inspector 
is  not  present  of  any  neglect  as  having  caused  or  contributed  to  the 
explosion  or  accident,  or  of  any  defect  in  or  about  the  mine,  appear- 
ing to  the  coroner  or  jury  to  require  a  remedy,  the  coroner  shall  send 
to  the  inspector  of  the  district  notice  in  writing  of  such  neglect  or 
default; 

(7)  Any  person  having  a  personal  interest  in  the  management 
of  the  mine  in  which  the  explosion  or  accident  occurred,  and  any 
person  injured  by  such  explosion  or  accident,  or  any  relative  of  such 
person,  shall  not  be  qualified  to  serve  on  the  jury  empanelled  on  the 
inquest;  and  it  shall  be  the  duty  of  the  constable  or  other  oilficer  not 
to  summon  any  person  disqualified  under  this  provision,  and  it  shall 
be  the  duty  of  the  coroner  not  to  allow  any  such  person  to  be  sworn 
or  to  sit  on  the  jury. 

Every  person  who  fails  to  comply  with  the  provisions  of  this  sec- 
tion shall  be  guilty  of  an  offence  against  this  Act.  C.  A.  1888,  c.  84, 
6.  78. 

'  1877,  NO.  15,  s.  45.  • 

43-M 


(574  BRITISH  COLUMBIA 


Part  II. 

RULES. 

H2.  ^  The  following  general  rules  shall  be  observed,  so  far  as  is 
reasonably  i)racticable,2  in  every  mine  to  which  this  Act  applies: — 
^  1877,  No.  15,  8.  46;  1888,  c.  21,  s.  2. 
» Wales  V.  Thomas,  (1885)  16  Q.  B.  D.  340. 

Kiile  1. — An  adequate  amount  of  ventilation  ^  shall  be  con- 
stantly produced  in  every  mine,  to  dilute  and  render  harmless  noxi- 
ous gases  to  such  an  extent  that  the  working  places  of  the  shafts, 
levels,  stables,  and  workings  of  such  mine,  and  the  travelling  roads 
to  and  from  such  working  places,  shall  be  in  a  fit  state  for  working 
and  passing  therein. 

'  Knowles  v.  Dickinson,  (1860)  2  E.  &  E.  705;  Brough  v.  Homfray,  (1860) 
L.  R.  3  Q.  B.  771;  Hall  v.  Hopwood,  (1879)  49  L.  J.  M.  C.  17. 

Eule  2. — An  adequate  amount  of  ventilation  shall  mean  not  less 
-than  one  hundred  cubic  feet  of  pure  air  per  minute  for  each  man, 
boy,  horse  and  mule  employed  in  a  mine,  and  as  much  more  as  the 
inspector  may  direct,  which  shall  sweep  the  face  of  each  working 
])lace.  Every  mine  shall  be  divided  into  districts  or  splits  of  not 
more  than  seventy  men  in  each  district,  and  each  district  shall  be 
supplied  with  a  separate  current  of  fresh  air.  All  intake  air  shall 
travel  free  from  all  stagnant  water,  stables,  and  old  workings,  and 
o\ery  ])liU'o  sliall  be  bratticed  up  within  four  yards  of  the  face.  On 
all  main  roads  where  a  door  is  required  the  Inspector  of  Mines  may 
order  that  two  doors  shall  be  placed  so  that  while  boxes  are  being 
taken  through  the  one,  the  other  shall  remain  closed,  and  no  air 
shall  be  lost. 

Rule  3. — In  every  mine  in  which  inflammable  gas  has  been  found 
M-ithin  the  preceding  twelve  months,  then  once  in  every  twenty-four 
hours  if  one  shift  of  workmen  is  employed,  and  once  in  every  twelve 
hours  if  two  shifts  are  employed  during  any  twenty-four  hours,  a 
competent  person  or  competent  persons,  who  shall  be  appointed  for 
the  purpose,  shall,  before  the  time  for  commencing  work  in  any  part 
of  the  mine,  inspect  with  a  safety  lamp  that  part  of  the  mine  and 
the  roadways  loading  thereto,  and  shall  make  a  true  report  of  the 
condition  thereof,  so  far  as  ventilation  is  concerned,  and  a  workman 
shall  not  go  to  work  in  such  part  until  the  same  and  the  roadways 
loading  thereto  are  stated  to  be  safe.     Every  such  report  shall  be 
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recorded  without  delay  in  a  book  which  shall  be  kept  at  the  mine  for 
the  purpose,  and  shall  be  signed  by  the  person  making  thjj  same. 

Kule  4. — In  every  mine  in  which  inflammable  gas  has  not  been 
found  within  the  preceding  twelve  months,  then  once  in  every 
twenty-four  hours  a  competent  person  or  competent  persons,  who 
shall  be  appointed  for  the  purpose,  shall,  so  far  as  is  reasonably  prac- 
ticable, immediately  before  the  time  for  commencing  work  in  any 
part  of  the  mine,  inspect  that  part  of  the  mine  and  the  roadways 
leading  thereto,  and  shall  make  a  true  report  of  the  condition  thereof, 
so  far  as  ventilation  is  concerned,  and  a  workman  shall  not  go  to 
work  in  such  part  until  the  same  and  the  roadways  leading  thereto 
are  stated  to  be  safe.  Every  report  shall  be  recorded  without  delay 
in  a  book  which  shall  be  kept  at  the  mine  for  the  purpose,  and  shall 
be  signed  by  the  person  making  the  same.^ 

^  Scott  V.  Bould,  (1895)  1  Q.  B.  9. 

Eule  5. — All  entrances  to  any  place  not  in  actual  course  of 
working  and  extension  shall  be  properly  fenced  across  the  whole  width 
of  such  entrance,  so  as  to  prevent  persons  inadvertently  entering  the 
same. 

Rule  6. — A  station  or  stations  shall  be  appointed  at  the  entrance 
to  the  mine,  or  to  different  parts  ^  of  the  mine,  as  the  case  may  re- 
quire, and  a  workman  shall  not  pass  beyond  any  such  station  until 
the  mine  or  part  of  the  mine  beyond  the  same  has  been  inspected 
and  stated  to  be  safe. 

^  Wales  V.  Thomas,  (1885)  16  Q.  B.  D.  348. 

Eule  7. — If  at  any  time  it  is  found  by  the  person  for  the  time 
being  in  charge  of  the  mine,  or  any  part  thereof,  that  by  reason  of 
noxious  gases  prevailing  in  such  mine  or  such  part  thereof,  or  of  any 
cause  whatever,  the  mine  or  the  said  part  is  dangerous,^  every  work- 
man shall  be  withdrawn  from  the  mine  or  such  part  thereof  as  is  so 
found  dangerous,  and  a  competent  person,  who  shall  be  appointed 
for  the  purpose,  shall  inspect  the  mine  or  such  part  thereof  as  is  so 
found  dangerous,  and  if  the  danger  arises  from  inflammable  gas  shall 
inspect  the  same  with  a  locked  safety  lamp,  and  in  every  case  shall 
make  a  true  report  of  the  condition  of  such  mine  or  part  thereof, 
and  a  workman  shall  not,  except  in  so  far  as  is  necessary  for  enquir- 
ing into  the  cause  of  danger  or  for  the  removal  thereof,  or  for  ex- 
ploration, be  re-admitted  into  the  mine,  or  such  part  thereof  as  was  so 
found  dangerous,  until  the  same  is  stated  by  such  report  not  to  hq 
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dangerous.  I'very  sucli  report  shall  be  recorded  in  a  book  which 
shall  be  ke})t  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the 
person  making  the  same. 

>  R.  V.  Spon  Lane  C.  Co.,  (1878)  3  Q.  B.  D.  673. 

Rule  8. — In  every  working  approaching  any  place  where  there 
is  likely  to  be  an  accumulation  of  explosive  gas,  no  lamp  or  light 
other  than  a  locked  safety  lamp  shall  be  allowed  or  used,  and  whenever 
safety  lamps  are  required  by  this  Act,  or  by  the  special  rules  made 
in  pursuance  of  this  Act  to  be  used,  a  competent  person,  who  shall 
be  appointed  for  the  ])urpose,  shall  examine  every  safety  lamp  im- 
mediately before  it  is  taken  into  the  workings  for  use,  and  ascertain 
it  to  be  secure  and  securely  locked;  and  in  any  part  of  a  mine  in 
which  safety  lamps  are  so  required  to  be  used,  they  shall  not  be  used 
until  they  have  been  so  examined  and  found  secure  and  securely 
locked,  and  shall  not  without  due  authority  be  unlocked,  and  in  the 
said  part  of  a  mine  a  person  shall  not,  unless  he  is  appointed  for  the 
purpose,  have  in  his  possession  any  key  or  contrivance  for  opening 
the  lock  of  any  such  safety  lamp,  or  any  lucifer  match  or  apparatus 
of  any  kind  for  striking  a  light.  Where  it  is  necessary  to  work  coal 
in  any  ])art  of  a  ventilating  district  with  safety  lamps,  it  shall  not  be 
allowable  to  work  with  a  naked  light  in  another  part  of  the  same 
ventilating  district  situated  between  the  place  where  such  safety 
lamps  are  being  used  and  the  return  airway. 

Rule  9. — Gunpowder  or  other  explosive  or  inllammable  sub- 
stance shall  only  be  used  in  the  mine  underground  as  follows: 

(rt)  It  shall  not  be  stored  in  the  mine; 

(b)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or 

canister  containing  not  more  than  four  pounds; 

(c)  A  workman  shall  not  have  in  use  at  one  time  in  any  one 

place  more  than  one  of  such  cases  or  canisters; 

(f1)  In  charging  holes  for  blasting,  an  iron  or  steel  pricker  shall 
not  be  used,  and  the  person  shall  not  have  in  his  possession 
in  the  mine  underground  any  iron  or  steel  pricker,  and  an 
iron  or  steel  tamping  rod  or  stemmcr  shall  not  be  used  for 
ramming  either  the  wadding  or  the  first  part  of  the  tamping 
or  stemming  on  the  powder; 
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(e)  No  explosive  shall  be  forcibly  pressed  into  a  hole  of  insiifTi- 
cient  size,  and  when  a  hole  has  been  charged  the  explosive 
shall  not  be  unrammed,  and  no  hole  shall  be  bored  for  a 
charge  at  a  distance  of  less  than  two  feet  from  any  hole 
where  the  charge  has  missed  fire;  but  where  a  space  of  two 
feet  from  the  first  hole  cannot  be  obtained,  the  explosive 
may  be  unrammed  under  the  sanction  and  supervision  of 
the  shot  examiner; 

(/)  It  shall  not  be  taken  into  or  be  in  the  possession  of  any  per- 
son in  any  mine,  except  in  cartridges,  and  shall  not  be  used, 
except  in  accordance  with  the  following  regulations,  dur- 
ing three  months  after  any  inflammable  gas  has  been  found 
in  any  such  mine,  namely, 

(1)  A  competent  person,  who  shall  be  appointed  for  the 
purpose,  shall,  immediately  before  firing  the  shot,  ex- 
amine the  place  where  it  is  to  be  used,  and  all  places 
contiguous  thereto  within  a  radius  of  twenty-five  yards, 
and  shall  not  allow  the  shot  to  be  fired  unless  he  finds 
it  safe  to  do  so,  and  a  shot  shall  not  be  fired  except  by 
or  under  the  direction  of  a  competent  person,  who  shall 
be  appointed  for  the  purpose; 

(la)  If  the  place  where  the  shot  is  to  be  fired  is  dry 
and  dusty,  then  the  shot  shall  not  be  fired  unless 
one  of  the  following  conditions  is  observed,  that 
is  to  say,  -•'«.: 

(1&)  Unless  the  place  of  firing  and  all  contiguous  and 
accessible  places  within  a  radius  of  twenty  yards 
are  at  the  time  of  firing  in  a  wet  state  from  a 
thorough  watering  or  other  treatment  equivalent 
to  watering  in  all  parts  where  dust  is  lodged,  whe- 
fher  roof,  floor  or  sides,  or, 

(Ic)  In  the  case  of  places  in  which  watering  would 
injure  the  roof  or  floor,  unless  the  explosive  is  so 
used  with  water,  or  other  contrivance  as  to  prevent 
it  from  inflaming  gas  or  dust,  or  is  of  such  a 
nature  that  it  cannot  inflame  gas  or  dust; 

(Id)  All  hauling  or  other  roads  that  are  dry  and  dusty 
shall  be  watered  sufficiently  often  to  allay  the 
dust. 
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(2)  If  the  said  inilaininal)le  gas  issued  so  freely  that  it 
sliowed  a  blue  cajj  on  the  llame  of  the  safety  lamp,  it 
shall  ouly  be  used, 

(a)  Either  in  those  eases  of  stone  drifts,  stone  work, 

and  sinking  of  shafts,  in  which  the  ventilation 
is  so  managed  that  the  return  air  from  the  place 
where  the  powder  is  used  passes  into  the  main 
return  air  course  without  passing  any  place  in 
actual  course  of  working;  or, 

(b)  When  the  persons  ordinarily  em])loyed  in  the  mine 

are  out  of  the  mine,  or  out  of  the  part  of  the  mine 
where  it  is  used; 

(g)  "Where  a  mine  is  divided  into  separate  jianels  in  such  manner 
tliat  each  ])anel  has  an  indepeiulent  intake  and  return  air- 
way from  tlie  main  air  coui*se  and  the  main  return  air  course, 
])roYisions  of  this  rule  with  respect  to  gunpowder  or  other 
explosive  inflammable  substance  shall  apply  to  each  such 
jmnel  in  like  manner  as  if  it  were  a  sejiarate  mine. 

Eule  10. — "Where  a  place  is  likely  to  contain  a  dangerous  accu- 
mulation of  water,  the  working  approaching  such  place  shall  not 
exceed  eight  feet  in  width,  and  there  shall  be  constantly  kept  at  a 
suflicient  distance,  not  being  less  than  five  yards  in  advance,  at  least 
one  bore-hole  near  the  centre  of  the  working,  and  suflicient  flank 
bore-holes  on  each  side. 

Kule  11. — Kvery  underground  plane  on  which  persons  travel, 
which  is  self-acting  or  worked  by  an  engine,  windlass,  or  gin,  shall 
be  provided,  if  exceeding  thirty  yards  in  length,  with  some  proper 
means  of  signalling  between  the  sto])ping  places  and  the  ends  of  the 
plane,  and  shall  be  provided  in  every  case,  of  intervals  of  not  more 
than  twenty  yards,  with  suflicient  man-holes  for  places  of  refuge. 

Kulo  12. — Every  road  on  which  persons  travel  underground, 
where  the  load  is  drawn  by  a  horse  or  other  animal,  shall  be  provided, 
at  intervals  of  not  more  than  fifty  yards,  with  suflicient  man-holes, 
or  with  a  space  for  a  place  of  refuge,  which  space  shall  be  of  suflii- 
cient  length,  and  of  at  least  three  feet  in  width,  between  the  waggons 
running  on  the  tram-road  and  the  side  of  such  road. 
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Kule  13. — Every  man-hole  and  space  for  a  place  of  refuge  shall 
be  constantly  kept  clear,  and  no  person  shall  place  anything  in  a 
man-hole  or  such  space  so  as  to  prevent  access  thereto.    ^ 

Rule  14. — The  top  of  every  shaft,  which  for  the  time  being  is 
out  of  use,  or  used  only  as  an  air-shaft,  shall  be  securely  fenced. 

Eule  15. — The  top  and  all  entrances  between  the  top  and  bottom 
of  every  working  or  pumping  shaft  shall  be  properly  fenced,  but  this 
shall  not  be  taken  to  forbid  the  temporary  removal  of  the  fence  for 
the  purposes  of  repairs  or  other  operations,  if  proper  precautions  are 
used. 

Rule  16. — Where  the  natural  strata  are  not  safe,  every  working 
or  pumping  shaft  shall  be  securely  cased,  lined  or  otherwise  made 
secure. 

Rule  17. — The  roof  and  sides  of  every  travelling  road  and  work- 
ing place  shall  be  made  secure,  and  a  person  shall  not,  unless  ap- 
pointed for  the  purpose  of  exploring  or  repairing,  travel  or  work  in 
any  such  travelling  road  or  working  place  which  is  not  so  made  secure. 

Rule  18. — Where  there  is  a  downcast  and  furnace  shaft,  and 
both  such  shafts  are  provided  with  apparatus  in  use  for  raising  and 
lowering  persons,  every  person  employed  in  the  mine  shall,  upon 
giving  reasonable  notice,  have  the  option  of  using  the  downcast  shaft. 

Rule  19. — In  any  mine  which  is  usually  entered  by  means  of 
machinery,  a  competent  person  of  such  age  as  prescribed  by  this  Act, 
shall  be  appointed  for  the  purpose  of  working  the  machinery  which 
is  employed  in  lowering  and  raising  persons  therein,  and  shall  attend 
for  the  said  purpose  during  the  whole  time  that  any  person  is  below 
ground  in  the  mine. 

Rule  20. — Every  working  shaft  used  for  the  purpose  of  drawing 
minerals  or  for  the  lowering  or  raising  of  persons  shall,  if  exceeding 
fifty  yards  in  depth,  and  not  exempted  in  writing  by  the  inspector 
of  the  district,  be  provided  with  guides  and  some  proper  means  of 
communicating  distinct  and  definite  signals  from  the  bottom  of  the 
shaft  and  from  every  entrance  for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft  to  the  surface,  and  from  the 
surface  to  the  bottom  of  the  shaft,  and  to  every  entrance  for  the 
time  being  in  work  between  the  surface  and  the  bottom  of  the  shaft. 
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lUile  ;21. — A  sufficieut  cover  overhead  sliall  be  used  when  lower- 
ing or  raising  persons  in  every  working  shaft,  except  where  it  is 
worked  by  a  windlass,  or  where  the  person  is  employed  about  the 
pump,  or  some  work  of  repair  in  the  shaft,  or  where  a  written  ex- 
emption is  given  by  the  inspector  of  the  district. 

Kule  22. — A  single  linked  chain  shall  not  be  used  for  lowering 
or  raising  persons  in  any  working  shaft  or  plane,  except  for  the  short 
coupling  chain  attached  to  the  cage  or  load. 

lUile  23. — There  shall  be  on  the  drum  of  every  machine  used  for 
lowering  or  raising  persons  such  flanges  or  horns,  and  also,  if  the 
drum  is  conical,  such  other  appliances,  as  may  be  sufficient  to  pre- 
vent the  rope  from  slipping. 

llulc  24. — There  shall  be  attached  to  every  machine  worked  by 
steam,  water,  or  mechanical  power,  and  used  for  lowering  and  raising 
persons,  an  adequate  brake,  and  also  a  proper  indicator,  in  addition  to 
any  mark  on  the  rope,  which  shows  to  the  person  who  works  the 
machine  the  position  of  the  cage  or  load  in  the  shaft. 

Eule  25. — Every  fly-wheel  and  all  exposed  and  dangerous  parts 
of  the  machinery  used  in  or  about  the  mine  shall  be  and  be  kept 
securely  fenced. 

IJule  2G. — Every  steam  boiler  shall  be  provided  with  a  proper 
j^team  gauge  and  water  gauge,  to  show  respectively  the  pressure  of 
steam  and  the  height  of  water  in  the  boiler,  and  with  a  proper  safety 
valve. 

Kule  27. — After  dangerous  gas  has  been  found  in  any  mine,  a 
barometer  and  thermometer  shall  be  placed  above  ground  in  a  con- 
spicuous position  near  tlie  entrance  to  the  mine. 

Ihile  28. — Xo  person  shall  wilfully  damage,  or  without  proper 
authority  remove  or  render  useless  any  fence,  fencing,  casing,  lining, 
^uidc,  means  of  signalling,  signal,  cover,  change,  flange,  horn,  brake, 
indicator,  steam  gauge,  water  gauge,  safety  valve,  or  other  appliance 
or  thing  provided  in  any  mine  in  compliance  with  this  Act. 

jIuIq  20. — Every  person  shall  observe  such  directions  with  re- 
sjiect  to  working  as  may  be  given  to  him  with  a  view  to  comply  with 
til  is  Act  or  the  special  rules. 
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lUile  30. — A  competent  person  or  competent  persons  who  shall 
be  appointed  for  the  purpose,  shall,  once  at  least  in  every  twe6ty-four 
hours,  examine  the  state  of  the  external  parts  of  the  machinery,  and 
the  state  of  the  head  gear,  working  places,  levels,  planes,  ropes,  chains, 
and  other  works  of  the  mine  which  are  in  actual  use,  and  once  at 
least  in  every  week  shall  examine  the  state  of  the  shafts  by  which 
persons  ascend  or  descend,  and  the  guides  or  conductors  therein,  and 
shall  make  a  true  report  of  the  result  of  such  examination,  and 
such  report  shall  be  recorded  in  a  book  to  be  kept  at  the  naine  for 
the  purpose,  and  shall  be  signed  by  the  persons  who  made  the  same. 

Eule  31. — The  persons  employed  in  a  mine  may  from  time  to 
time  appoint  one  or  two  of  their  number  to  inspect  the  mine  at  their 
own  cost,  and  the  persons  so  appointed  shall  be  allowed  once  or 
of tener  in  every  shift,  day,  week,  or  month,  accompanied,  if  the  owner, 
agent,  or  manager  of  the  mine  thinks  fit,  by  himself  or  one  or  more 
officers  of  the  mine,  to  go  to  every  part  of  the  mine,  and  to  inspect 
the  shafts,  levels,  planes,  working  places,  return  air-ways,  ventilating 
Apparatus,  old  workings,  and  machinery,  and  shall  be  afforded  by  the 
owner,  agent  and  manager,  and  all  persons  in  the  mine,  every  facility 
for  the  purpose  of  such  inspection,  and  shall  make  a  true  report  of 
the  result  of  such  inspection,  and  such  report  shall  be  recorded  in 
a  book  to  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed 
by  the  persons  who  made  the  same.  And  if  the  report  state  the  ex- 
istence or  apprehended  existence  of  any  danger,  the  owner,  agent, 
or  manager  shall  forthwith  cause  a  true  copy  of  the  report  to  be  sent 
to  the  inspector  of  the  district. 

Eule  32. — The  books  mentioned  in  this  section,  or  a  copy  there- 
of, shall  be  kept  at  the  office  of  the  mine,  and  any  inspector  under 
this  Act,  and  any  person  employed  in  the  mine,  may,  at  all  reason- 
able times,  inspect,  and  take  copies  of  and  extracts  from  any  such 
books. 

Rule  33. — Every  cage  used  in  any  mine  shall  be  stationary,  and 
shall  rest  upon  chains  or  catches  before  any  person  is  allowed  to  enter 
upon  or  to  leave  the  same.  No  person  shall  enter  or  leave  a  cage 
without  the  consent  of  the  banksman  or  onsetter. 

Eule  34. — "Ro  Chinaman  or  person  unable  to  speak  English  shall 
be  appointed  to  or  shall  occupy  any  position  of  trust  or  responsibility 
in  or  about  a  mine  subject  to  this  Act,  whereby,  through  his  igno- 
rance, carelessness,  or  negligence,  he  might  endanger  the  life  or  limb 
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of  any  person  enii)loye(l  in  or  about  a  mine,  viz.,  as  banksman,  on- 
setter,  sitrnalman,  l)rakeifman,  })ointsman,  furnaceman,  engineer,  or  be 
emi)loye(l  at  the  wiiuUass  of  a  linking  pit. 

Kiile  35. — l^vory  person  *  wlio  contravenes  or  does  not  comply 
with  any  of  the  general  rules  of  this  section  shall  be  guilty  of  an 
oirenee  against  this  Act;  and  in  the  event  of  any  contravention  of  or 
uon-complianee  with  any  of  the  said  general  rules  in  the  case  of  any 
mine  to  which  this  Act  api)lios,  by  any  person  whomsoever,  the  owner, 
agent  and  manager  -  shall  each  be  guilty  of  an  offence  against  this 
Act,  unless  he  proves  that  he  had  taken  all  reasonable  means  by 
publishing  and  to  the  best  of  his  })ower  enforcing  the  said  rules  as 
leguhitions  for  tlie  working  of  the  mine,  to  prevent  such  contraven- 
tion or  non-compliance.     C.  A.  1888,  c.  84,  s.  79. 

'  Frechevillo  v.  Souden,  (1883)  48  L.  T.  N.  S.  612. 

=  R.  v.  Brown.  (1857)  7  E.  &  B.  757;  Bakor  v.  Carter,  (1878)  3  Ex.  D. 
132;  Wynne  v.  Forest  cr,  (1879)  5  C.  P.  D.  361;  Dickenson  v.  Fletcher.  (1873) 
L.  R..9  C.  P.  1;  Howells  v.  Wynne,  (1863)  15  C.  B.  N.  S.  3;  Baddeley  v.  Earl 
Granville,  (1887)  19  Q.  B.  D.  423. 

H^.  ^  'I'licre  shall  ])e  estal)lished  in  every  mine  to  which  this  Act 
apj)lies  such  rules  (referred  to  in  this  Act  as  special  rules)  for  the 
conduct  and  guidance  of  the  persons  acting  in  the  management  of 
such  mine  or  cm])l()yed  in  or  about  the  same  as,  under  the  j)articular 
state  and  circumstances  of  such  mine,  may  a})pear  best  calculated  to 
l)rev('nt  dangerous  accidents,  and  to  provide  for  the  safety  and  propel 
discipline  of  the  i)ersons  emjdoyed  in  or  about  the  mine,  and  such 
special  rules,  when  established,  shall  be  signed  by  the  inspector  who 
is  inspector  of  the  district  at  the  time  such  rules  are  established,  and 
shall  be  observed  in  and  about  every  such  mine,  in  the  same  manner 
as  if  they  were  enacted  in  this  Act.  C.  A.  1888,  c.  84,  s.  80. 
'1877,  No.  15,  s.  47,  part. 

H\.  If  any  person  ^  who  is  Imund  to  observe  the  special  rules 
established  for  any  mine  acts^  in  contravention  of,  or  fails  to  comply 
with  any  of  such  special  rules,  he  shall  be  guilty  of  an  offence  against 
this  Act,  and  also  the  owner,  agent,  and  manager*  of  such  mine,  un- 
less he  proves  that  he  had  taken  all  reasonable  means,**  by  publishing 
and  to  the  best  of  his  power  enforcing  the  said  rules  as  regulations 
for  the  working  of  the  mine  so  as  to  ]irevent  such  contravention  or 
non-com])liance,  shall  each  be  guilty  of  an  offence  against  this  Act. 
r.  A.  1888,  c.  81.  s.  81. 

-  Higginson  v.  Haploy,  (1869)  19  L.  T.  N.  S.  690. 

'  Higham  v.  Wright,  (1877)  2  C.  P.  D.  401. 
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*R.  V.  Brown,  (1857)  7  E.  &  B.  757;  Baker  v.  Carter,  (1878)  3  Ex.  D. 
132;  Wynne  v.  Forrester,  (1879)  5  C.  P.  D.  361;  Howells  v.  Wynn^,  (1863) 
15  C.  B.  N.  S.  3. 

=  Stokes  V.  Checkland,  (1893)  9  T.  L.  R.  235;  Baker  v.  Carter,  (1878)  3 
Ex.  D.  135;  Hall  v.  Hopwood,  (1879)  49  L.  J.  M.  C.  17. 

85.  ^  The  owner,  agent,  or  manager  of  every  mine  to  which  this 
Act  applies  shall  frame  and  transmit  to  the  inspector  of  the  district, 
for  approval  by  the  Minister  of  Mines,  special  rules  for  such  mine 
within  three  months  after  the  commencement  of  any  working  for 
the  purpose  of  opening  a  new  mine  or  renewing  an  old  mine.  C.  A. 
1888,  c.  84,  s.  82. 

^  1877,  No.  15,  g.  48,  part. 

86.  ^  The  proposed  special  rules,  together  with  a  printed  notice 
specifying  that  any  objection  to  such  rules  on  the  ground  of  any- 
thing contained  therein  or  omitted  therefrom,  may  be  sent  by  any  of 
the  persons  employed  in  the  mine  to  the  inspector  of  the  district,  at 
his  address  stated  in  such  notice,  shall,  during  not  less  than  two 
weeks  before  such  rules  are  transmitted  to  the  inspector,  be  posted 
up  in  like  manner  as  is  provided  in  this  Act  respecting  the  publica- 
tion of  special  rules  for  the  information  of  persons  employed  in  the 
mine,  and  a  certificate  that  such  rules  and  notice  have  been  so  posted 
up  shall  be  sent  to  the  inspector  with  the  rules,  signed  by  the  person 
sending  the  same.  C.  A.  1888,  c.  84,  s.  83. 
U877,  No.  15,  s.  48,  part. 

ST.    ^  If  the  rules  are  not  objected  to  by  the  Minister  of  Mines 
within  forty  days  after  their  receipt  by  the  inspector,  they  shall  be 
established.    C.  A.  1888,  c.  84,  s.  84. 
^1877,  No.  IE,  &.  49,  part. 

88.  1  If  the  Minister  of  Mines  is  of  opinion  that  the  proposed 
special  rules  so  transmitted,  or  any  of  them,  do  not  suflRciently  pro- 
vide for  the  prevention  of  dangerous  accidents  in  the  mine,  or  are 
not  in  accordance  with  the  spirit  of  this  Act,  or  for  the  safety  of  the 
persons  employed  in  or  about  the  mine,  or  are  imreasonable,  he  may 
within  forty  days  after  the  rules  are  received  by  the  inspector,  object 
to  the  rules,  and  propose  to  the  owner,  agent,  or  manager  in  writing 
any  modifications  in  the  rules  by  way  either  of  omission,  alteration, 
substitution,  or  addition.  C.  A.  1888,  c.  84,  s.  86. 
^  1877,  No.  15,  s.  49,  part. 

80.    1  If  the  owner,  agent,  or  manager  does  not,  within  twenty 
days  after  the  modifications  proposed  by  the  Minister  of  Mines  are 
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received  by  him,  object  in  writing  to  them,  the  proposed  special  rules, 
with  such  moditications,  shall  be  established.    C.  A.  1888,  c.  84,  s.  86. 
'  1877,  No.  15,  8.  50,  part. 

00.  *  If  the  owner,  agent,  or  manager  sends  his  objection  in 
writing  within  the  said  twenty  days  to  the  Minister  of  Mines,  the 
matter  shall  be  referred  to  arbitration,  and  the  date  of  the  receipt  of 
siuh  oljjcction  by  the  Minister  of  Klines  shall  be  deemed  to  be  the 
date  of  the  reference,  and  the  rules  shall  be  established  as  settled 
by  an  award  on  arbitration.    C.  A.  1888,  c.  84,  s.  87. 

'  1877,  No.  15,  s.  50,  part. 

01.  ^  After  special  rules  are  established  under  this  Act  in  any 
mine,  the  owner,  agent,  or  manager  of  such  mine  may  from  time  to 
time  propose  in  writing  to  the  inspector  of  the  district,  for  the  ap- 
proval of  the  Minister  of  Mines,  any  amendment  of  such  rules  or  any 
new  special  rules,  and  tlie  provisions  of  this  Act  with  res])ect  to  the 
original  s))ecial  rules  shall  ai)ply  to  all  such  amendments  and  new 
rules  in  like  manner,  as  near  as  may  be,  as  they  apply  to  the  original 
rules.    V.  A.  1888,  c.  84,  s.  88. 

'  1877,  No.  15,  8.  50,  part. 

02.  '  The  ^[inister  of  Mines  may  from  time  to  time  propose  in 
writing  to  the  owner,  agent  or  manager  of  the  mine  any  new  special 
rules,  or  any  amendment  to  the  special  rules,  and  the  provisions  of 
this  Act  with  respect  to  a  proposal  of  the  Minister  of  Mines  for 
modifying  the  special  rules  transmitted  by  the  owner,  agent,  or  man- 
ager of  a  mine  shall  apply  to  all  such  new  special  rules  and  amend- 
ments in  like  manner,  as  near  as  may  be,  as  they  apply  to  such  pro- 
l)osal.    C.  A.  1888,  c.  84,  s.  89. 

•  1877,  No.  15,  8.  50,  part 

03.  '  If  the  owner,  agent,  or  manager  of  any  mine  to  which  this 
Act  applies  make  any  false  statement  with  respect  to  the  posting  up 
of  the  rules  and  notices,  he  shall  be  guilty  of  an  offence  against  this 
Act,  and  if  special  rules  for  any  mine  are  not  transmitted  within  the 
time  limited  by  this  Act  to  the  inspector  for  the  approval  of  the 
^linister  of  Mines,  the  owner,  agent,  and  manager  of  such  mine  shall 
be  guilty  of  an  offence  against  this  Act,  unless  he  prove  that  he  had 
taken  all  reasonable  means,  by  enforcing  to  the  best  of  his  power  the 
provisions  of  this  section,  to  secure  the  transmission  of  such  rules. 
v.  A.  1888,  c.  84,  s.  90. 

'  1877,  No.  15,  8.  51. 
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94.  ^  For  the  purpose  of  making  known^  the  special  rules  and 
provisions  of  this  Act  to  all  persons  employed  in  and  about  each  mine 
to  which  this  Act  applies,  an  abstract  of  the  Act  supplied^  on  the 
application  of  the  owner,  agent,  or  manager  of  the  mine,  by  the  in- 
spector of  the  district  on  behalf  of  the  Minister  of  Mines,  and  an  en- 
tire copy  of  the  special  rules  shall  be  published  as  follows: — 

(1)  The  owner,  agent,  or  manager  of  such  mine  shall  cause  such 
abstract  and  rules,  with  the  name  and  address  of  the  inspec- 
tor of  the  district,  and  the  name  of  the  owner  or  agent  and 
of  the  manager  appended  thereto,  to  be  posted  up  in  a  legi- 
ble character  in  some  conspicuous  place  at  or  near  the  mine, 
wlvere  they  may  be  conveniently  read  by  the  persons  em- 
ployed; and  so  often  as  the  same  become  defaced,  obliter- 
ated, or  destroyed,  shall  cause  them  to  be  renewed  with  all 
reasonable  despatch; 

CZ)  The  owner,  agent,  or  manager  shall  supply  a  printed  copy  of 
the  abstract  and  the  special  rules  gratis  to  each  person 
employed  in  or  about  the  mine  Avho  applies  for  such  copy  at 
the  office  at  which  the  persons  immediately  employed  by 
such  owner,  agent,  or  manager  are  paid; 

(3)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from 
any  rules  which  depend  only  on  the  contract  between  the 
employer  and  employed. 

In  the  event  of  any  non-compliance  with  the  provisions  of  this 
section  by  any  persons  whomsoever,  the  owner,  agent,  and  manager 
shall  each  be  guilty  of  an  offence  against  this  Act,  but  the 
owner,  agent,  or  manager  of  such  mine  shall  not  be  deemed  guilty  if  he 
prove  that  he  had  taken  all  reasonable  means,  by  enforcing  to  the  best 
of  his  power  the  observance  of  this  section  to  prevent  such  non- 
compliance.   C.  A.  1888,  c.  84,  s.  91. 

'  1877,  No.  15,  s.  52. 
■      ^  Higginson  v.  Hapley,  (1869)  19  L.  T.  N.  S.  690. 

05.  ^  Every  person  who  pulls  down,  injures,  or  defaces  any  pro- 
posed special  rules,  notice,  abstract,  or  special  rules  when  posted  up 
in  pursuance  of  the  provisions  of  this  Act  with  respect  to  special 
rules,  or  any  notice  posted  up  in  pursuance  of  the  special  rules,  shall 
be  guilty  of  an  offence  against  this  Act.  C.  A.  1888,  c.  84,  s.  92. 
U877,  No.  15,  h.  53. 
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OO.  ^  An  inspector  under  this  Act  sliall,  when  required,  certify 
a  copy  which  is  shown  to  liis  satisfaction  to  he  a  true  copy  of  any 
special  rules  which  for  the  time  hcing  arc  established  under  this  Act 
in  any  mine,  and  a  copy  so  certified  shall  be  evidence  (but  not  to  the 
exclusion  of  other  })roof)  of  such  special  rules  and  of  the  fact  that 
they  are  duly  established  under  this  Act,  and  have  been  signed  by 
the  inspector.  C.  A.  1888,  c.  84,  s.  93. 
>1877,  No.  15.  8.  54. 


Part  III. 

SUPPLEMENT.VL. 

Penallies. 

1IT.  ^  Every  person  employed  in  or  about  a  mine,  otl\cr  than  an 
owner,  agent,  or  manager,  who  is  guilty  of  any  act  or  ouiission  which 
in  the  case  of  an  owner,  agent,  or  manager  would  be  an  offence  against 
this  Act,  shall  be  deemed  to  be  guilty  of  an  offence  against  this  Act. 
C.  A.  1888,  c.  84,8.  94. 

'  1877,  No.  15,  8.  55,  part. 

OS.  '  Kvery  ])erson  who  is  guilty  of  an  offence  against  this  Act 
i^hiiW  be  lia])le  to  a  penalty  not  exceeding,  if  he  is  an  owner,  agent,  or 
nianngcr,  one  hundred  dollars,  and  if  he  is  any  other  person,  ten  dol- 
lars, for  each  offence;  and  if  the  ins})ector  has  given  written  notice 
of  any  such  offence,  then,  in  case  of  an  owner,  agent,  or  manager,  to  a 
further  j)enalty  not  exceeding  one  hundred  dollars  and  not  less  than 
ten  dollars  for  every  day  after  such  notice  that  such  offence  con- 
tinues to  1)0  committed;  and  in  cases  of  other  persons,  to  a  further 
jenalty  not  exceeding  five  dollars  for  every  day  after  such  notice 
that  such  ofTence  continues  to  be  committed.  C.  A.  1888,  c.  84,  s.  95. 
'  1877.  No.  T?.  8.  5S,  part. 

1>0.  '  WIhtc  a  ])erson  who  is  an  owner,  agent,  or  manager  of  or  a 
jierson  em)>loyed  in  or  about  a  mine  is  guilty  of  an  offence  against 
this  Act,  which  in  the  o])inion  of  the  Court  that  tries  the  case  is  one 
which  was  reasonably  calculated  to  endanger  the  safety  of  the  per- 
sons em)»loved  in  or  about  the  mine,  or  to  cause  serious  personal 
injury  to  any  such  jiersons,  or  to  cause  a  dangerous  accident,  and 
wiis  rommittod  wilfully  by  the  personal  act,  personal  default,  or  per- 
gonal negligence  of  the  person  accused,  such  person  shall  be  liable, 
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if  the  Court  is  of  opinion  that  a  pecuniary  penalty  will  not  meet  the 
circumstances  of  the  case,  to  imprisonment,  with  or  without  hard 
labour,  for  a  period  not  exceeding  three  months.  C.  A.  188jB,  c.  84, 
s.  96. 

U877,  No.  15.  s.  56.  part. 

lOO.  ^  If  any  person  feel  aggrieved  by  any  conviction  made  by 
a  Court  of  Summary  Jurisdiction  on  determining  any  information 
under  this  Act,  by  which  conviction  imprisonment  is  adjudged  in 
pursuance  of  the  last  preceding  section,  or  by  which  conviction  the 
sum  adjudged  to  be  paid  amounts  to  or  exceeds  the  half  maximum 
]jenalty,  the  person  so  aggrieved  may  appeal  therefrom.  C.  A.  1888, 
c.  84,  s.  97. 

U877,  No.  15,  s.  56,  part. 

lOl.  ^  All  offences  under  this  Act,  and  all  penalties  under  this 
Act,  and  all  money  and  costs  by  this  Act  directed  to  be  recovered  as 
penalties,  may  be  prosecuted  and  recovered  in  a  summary  manner  be- 
fore a  justice  of  the  peace.    C.  A.  1888,  c.  84,  s.  98. 
U877,  No.  15,  s.  57,  part. 

102.  ^  The  following  provisions  shall  have  effect: — 

(1)  ^  Any  complaint  or  information  made  or  laid  in  pursuance 

of  this  Act  shall  be  made  or  laid  within  six  months  from 
the  time  when  the  matter  of  such  complaint  or  information 
respectively  arose; 

(2)  The  description  of  any  offence  under  this  Act  in  the  words 

of  this  Act,  shall  be  sufficient  in  law; 

(3)  Any  exception,  exemption,  proviso,  excuse,  or  qualification, 

whether  it  does  or  not  accompany  the  description  of  the 
offence  in  this  Act,  may  be  proved  by  the  defendant,  but 
need  not  be  specified  or  negatived  in  the  information,  and 
if  so  specified  or  negatived,  no  proof  in  relation  to  the  mat- 
ters so  specified  or  negatived  shall  be  required  on  the  part 
of  the  informant; 

(4)  The  owner,  agent,  or  manager  may,  if  he  think  fit,  be  sworn 
and  examined  as  an  ordinary  witness  in  the  case  where  he 
is  charged  in  respect  of  any  contravention  or  non-compli- 

^  ,  ance  by  another  person; 
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(5)  The  Court  shall,  if  required  by  either  party,  cause  minutes 
of  the  evidence  to  be  taken  and  i)reserYed; 

(C)  Any  two  justices  of  the  peace  holding  a  Court  of  Summary 
Jurisdiction  shall  not  impose  a  penalty  under  this  Act  ex- 
ceeding two  hundred  and  fifty  dollars,  but  any  such  Court 
may  impose  that  or  any  less  i)enalty  for  any  one  offence,  not- 
withstanding the  offence  involves  a  penalty  of  higher 
amount.    C.  A.  1888,  c.  84,  s.  99. 

'  1877,  No.  15,  s.  58. 

"■  R.  V.  Mainwaring,  (1858)  E.  B.  &  E.  474. 

103*  *  Xo  i)rosccution  sliall  bo  instituted  against  the  owner, 
agent,  or  manager  of  a  mine  to  which  this  Act  applies  for  any  offence 
under  this  Act  which  can  be  prosecuted  before  a  Court  of  Summary 
Jurisdiction,  except  l)y  an  inspector  or  with  the  consent  in  writing 
of  the  ^linister  of  Klines;  and  in  the  case  of  any  offence  of  which  the 
owner,  agent,  or  manager  of  a  mine  is  not  alleged  to  be  personally 
the  perpetrator,  if  he  proves  that  he  had  taken  all  reasonable  means 
to  prevent  the  commission  thereof,  an  inspector  shall  not  institute 
any  prosecution  against  such  owner,  agent,  or  manager,  if  satisfied 
that  he  had  taken  such  reasonable  means  as  aforesaid.  C.  A.  1888, 
c.  84,  s.  100. 

»1877,  No.  15,  s.  59. 

104.  *  Nothing  in  this  Act  shall  prevent  any  person  from  being 
indicted  or  liable  under  any  other  Act  or  otherwise  to  any  other  or 
higher  penalty  or  jninisbment  than  is  provided  for  any  offence  by  this 
Act,  80  that  no  person  be  punished  twice  for  the  same  offence.  And 
if  the  Court  before  whom  a  person  is  charged  with  an  offence  under 
this  Act  think  thnr  proceedings  ought  to  be  taken  against  such  person 
for  such  offence  under  any  other  Act,  or  otherwise,  the  Court  may 
adjourn  the  case  to  enable  such  proceedings  to  be  taken.  C.  A.  1888, 
c.  84,8.  101. 

'  1877.  No.  15.  s.  60,  part. 

•Foster  v.  Fyfe.  (1896)  2  Q.  B.  104. 

lOr^.  '  A  ]iorson  who  is  the  owner,  agent,  or  manager,  of  any 
mine  to  which  this  Act  applies,  or  the  father,  son,  or  brother  of 
such  owner,  agent  or  manager,  shall  not  act  as  a  Court  or  member 
of  a  Court  of  Summarv'  Jurisdiction  in  respect  of  any  offence  under 
this  Act.  C.  A.  1888,  c.  84,  8.  102. 
•  1877.  No.   15,  8.  61. 

106.  ^  Where  a  penalty  is  imposed  under  this  Act  for  neglecting 
to  send  a  notice  of  any  explosion  or  accident,  or   for   any   offence 
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against  this  Act  which  has  occasioned  loss  of  life  or  personal  injur}', 
the  Minister  of  Mines  may  (if  he  think  fit)  direct  such  penal|;y  to  be 
paid  to  or  distributed  among  the  persons  injured  and  the  relatives  of 
any  person  whose  death  may  have  been  occasioned  by  such  explosion, 
accident,  or  offence,  or  among  some  of  them.    Provided  that: — 

(1)  Such  persons  did  not  in  his  opinion  occasion  or  contribute 
to  occasion  the  explosion  or  accident,  and  did  not  commit 
and  were  not  parties  to  committing  the  offence; 

(2)  The  fact  of  such  payment  or  distribution  shall  not  in  any 
way  affect  or  be  receivable  as  evidence  in  any  legal  proceed- 
ing relative  to  or  consequential  on  such  explosion,  accident 
or  offence. 

Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  Act 
shall  be  paid  into  the  Provincial  Treasury.    C.  A.  1888,  c.  84,  s.  103. 
'  1877,  No.  15,  ss.  61,  62. 

lOT.  ^  The  owner,  occupier,  or  manager  of  every  mine  shall  on 
the  first  of  January  every  year,  and  at  any  other  time  when  required 
by  the  Minister  of  Mines,  send  to  the  inspector  of  his  district  a  return 
of  facts  relating  to  his  mine  in  the  form  given  in  schedule  three.  C. 
A.  1888,  c.  84,  s.  104. 
U877,  No.  15,  s.  63. 


SCHEDULE  ONE. 


TABLE  OF  MAXIMUM  FEES  TO  BE  PAID  IN  RESPECT  OF  CERTIFICATES 
OF  MANAGERS  OF  MINES. 

By  an  applicant  for  examination $10  00 

By  applicant  for  certificate  of  service  for  registration 10  00 

For  copy  of  certificate 5  00 

C.  A.  1888,  c.  84,  Sch.  1. 
U877,  No.  15    Sch.  1. 


SCHEDULE  TWO.^ 

PROCEEDINGS   OF  BOARD  FOR  EXAMINATIONS. 

1.  The  board  shall  meet  for  the  dispatch  of  business,  and  shall 
from  time  to  time  make  such  regulations  with  respect  to  the  sum- 
44— M 
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moning,  notice,  place,  management,  and  adjournment  of  such  meet- 
ings, and  generally  with  respect  to  the  transaction  and  management 
of  business,  including  the  quorum  at  meetings  of  the  board,  as  they 
think  fit,  subject  to  the  following  conditions: — 

(a)  The  first  meeting  shall  be  summoned  by  the  inspector  of  the 

district,  and  shall  be  held  on  such  day  as  may  be  fixed  by 
the  Minister  of  Mines; 

(b)  An  extraordinary  meeting  may  be  held  at  any  time  on  the 

written  requisition  of  three  members  of  the  board  addressed 
to  the  chairman; 

(c)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less 

than  three  members; 

(d)  Every  question  shall  be  decided  by  a  majority  of  votes  of  the 
members  present  and  voting  on  that  question; 

(e)  The  names  of  the  members  present,  as  well  as  those  voting 

upon  each  question,  shall  be  recorded; 

(/)  Xo  business  shall  be  transacted  unless  notice  in  writing  of 
such  business  has  been  sent  to  every  member  of  the  board 
seven  days  at  least  before  the  meeting. 

2.  The  board  shall  from  time  to  time  appoint  some  person  to  be 
chairman,  and  one  other  person  to  be  vice-chairman. 

51.  If  at  any  meeting  the  chairman  is  not  present  at  the  time 
appointed  for  liolding  the  same,  the  vice-chairman  shall  be  the  chair- 
man of  the  meeting;  and  if  neither  the  chairman  nor  vice-chairman 
ehall  be  jiresent,  then  the  members  present  shall  choose  some  one  of 
their  number  to  be  chairman  of  such  meeting. 

4.  Tn  case  of  an  equality  of  votes  at  any  meeting,  tho  chairman 
for  tho  time  l)oing  of  such  meeting  shall  have  a  seconder  casting  vote. 

^.   Tho  appointment  of  an  examiner  may  be  made  by  a  minute 

of  tho  board  signed  by  the  chairman. 

O.  Tlio  board  shall  keep  minutes  of  their  proceedings,  which  may 
bo  inspected  or  copied  by  the  Minister  of  Mines,  or  any  person  au- 
thorized by  him  to  inspect  or  copy  the  same.*  C.  A.  1888,  c.  84,  Sch.  2. 
'  1877,  No.  15,  Sch.  2. 


I 


CHAPTEK     XIX. 


MINES  AND  MINERALS  IN  LANDS  BELONGING  TO.  OR  AD- 

MINISTERED  BY,  THE  DOMINION  OF  CANADA, 

INCLUDING  INDIAN  LANDS. 

I.  As  to  Minerals  other  than  Coal : 

1.  Pursuant  to   ''The  Dominion  Lands  Act "  (R.  S.  C.  (1886) 

cap.  54,  ss.  47,  48,  49 ;  46  Vict.  (D.),  (1883),  cap.  17)  ... .       692 

Regulations  thereunder : 

(1)  For  the  disposal  of  Quartz  Mining  Claims  (llth  March,  1898)       693 

(2)  Governing  Placer  Mining  in  the  Yukon  District  (18th  Jan- 

uary, 1898) 715 

(3)  Governing   Placer  Mining   along  the  North  Saskatchewan 

River  (17th  April,  1897) 728 

(4)  "The   Dominion   Mining     Regulations"    (9th   November, 

1889)  superseded  (llth  March,  1898)  as  to  Quartz  Mining 
Claims , 733 

(5)  Governing   the   issue   of  leases  to  dredge  for  Minerals  in 

beds  of  rivers  in  Yukon  District  (18th  January,  1898) ....       753 

(6)  Respecting  issue  of  leases  to  dredge  for  Minerals  in  sub- 

merged beds  of  rivers  in  Manitoba  and  the  North- West 
Territories  (21st  July,  1897,  as  amended  29th  July, 
1897,18th  January,   1898,   28th  February,   1898) 756 

(7)  For  disposal   of  Dominion  lands  within  40-mile  Railway 

Belt  in  Province  of  British  Columbia  (17th  September, 
1889,  as  amended  13th  November,  1890,  12th  Decem- 
ber, 1891,  21  St  March,  1892,  lOth  November,  1893) 758 

(8)  For  disposal   of  Dominion   lands  within  40-mile   Railway 

Belt  in  Province  of  British  Columbia  (llth  July,  1895).       759 

2.  Pursuant  to  "  The  Indian  Act  "  (R.  S.  C.  (1886)  cap.  43  ;  43 

Vict.  (D.),  (1880)  cap.  28 759 

Regulations  thereimder : 

(9)  Indian  Lands  Consolidated  Mining  Regulations  (15th  Sept- 

ember, 1888,  as  amended  2nd  December  1889,  16th 
June,  1893) 760 
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II.  As  to  Coal  Lands : 

1.  Pursuant  to  '*  Tlie  Dominion  Lands  Act"  (supru). 

KetjKhitions  thereunder : 

(1)  For  the  disposal  of  Coal  Ljinds,  the  pri)|>erty  of  the  Domin- 

ion, in  Munitobrt,  the  North-West  Territories,  and 
British  Colmnbia  (17th  September,  1889,  19th  July, 
1892,   11th  November,   1895) 780 

(2)  Fvt  the  issue  of  ])ernuts  to  mine  Coal  on  Dominion  Lands 

for  domestic  purposes  only  (9th  February,  1897) 785 

2.  Pursuant  to  **  The  Indian  Act  "  {supra). 
RenitUdions  thereunder : 

(3)  Respecting   Coal   Lands   within     the   Indian   Reserves   in 

Manitoba  and  the  North-West  Territories  (15th  Sep- 
tember, 1888) 788 
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MINING   AND   MINING    LAWS. 

•17.  Lands  containing  coal  or  other  minerals,  whether  in  sur- 
veyed or  unsurveyed  territory,  shall  not  be  subject  to  the  provisions 
of  this  Act  respecting  sale  or  homestead  entry,  but  shall  be  disposed 
of  in  such  manner  and  on  such  terms  and  conditions  as  are,  from  time 
to  time,  fixed  by  the  Governor  in  Council,  by  regulations  made  in 
that  bclialf.     IG  Vict.  c.  17,  s.  42. 

4M.  Xo  grant  from  the  Crown  of  lands  in  freehold  or  for  any 
less  estate,  shall  ])e  deemed  to  have  conveyed  or  to  convey  the  gold 
or  silver  mines  therein,  unless  the  same  are  expressly  conveyed  in 
such  grant.      Ifi  Vict.  c.  17,  s.  43. 

40.  Kvery  discoverer  of  minerals  upon  surveyed  or  unsurveyed 
lands,  or  his  assigns  and  associates,  who  had  applied  for  a  grant  of 
such  lands  before  the  passing  of  the  Act  passed  in  the  forty-third 
year  of  TTor  "Nfajosty's  roign,  chapter  twenty-six,  shall  be  held  it  have 
the  same  rights  as  if  that  Act  had  not  been  passed.  46  Vict.  c.  17. 
s.  41. 

'  R.  S.  C.  (188r.)  c.  54. 
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QUARTZ  MINING  REGULATIONS. 

For  the  Disposal  of  Quartz  Mining  Claims  on  Dominion  Lands  in 
Manitoba  and  the  North- West  Territories  (including  the  Pro- 
visional District  of  Yukon).  Approved  by  Order  in  Council, 
dated  21st  March,  1898. 

1.  These  regulations  shall  be  applicable  to  all  Dominion  lands, 
with  the  exception  of  those  situated  in  the  Province  of  British  Colum- 
bia, and  with  the  exception  of  lands  containing  coal. 

INTERPRETATION. 

2.  In  the  construction  of  these  regulations  the  following  expres- 
sions shall  have  the  following  meanings  respectively,  unless  incon- 
sistent with  the  context: — 

"Minister"  shall  mean  the  Minister  of  the  Interior. 

"Mining  Recorder"  shall  mean  the  agent  of  Dominion  Lands 
for  a  district,  or  other  officer  appointed  by  the  Government  or  Gold 
Commissioner  for  the  particular  purpose  referred  to. 

"  Mine  "  shall  mean  any  land  in  which  any  vein  or  lode,  or  rock 
in  place,  shall  be  mined  for  gold  or  other  minerals,  precious  or  base, 
except  coal. 

"  Mineral "  shall  mean  all  valuable  deposits  of  gold,  silver,  plati- 
num, iridium,  or  any  of  the  platinum  group  of  metals,  mercury,  lead, 
copper,  iron,  tin,  zinc,  nickel,  aluminum,  antimony,  arsenic,  barium, 
bismuth,  boron,  bromine,  cadmium,  chromium,  cobalt,  iodine,  mag- 
nesium, manganese,  molybdenum,  phosphorus,  plumbago,  potassium, 
sodium,  strontium,  sulphur  (or  any  combination  of  the  aforemen- 
tioned elements,  with  themselves  or  with  any  other  elements),  asbes- 
tos, emery,  mica,  and  mineral  pigments. 

Limestone,  marble,  clay,  or  any  building  stone  when  mined  for 
building  purposes,  shall  not  be  considered  as  mineral  within  the 
meaning  of  these  regulations. 

"  Rock  in  place  "  shall  mean  all  rock  in  place  bearing  valuable 
deposits  of  mineral  within  the  meaning  of  tliese  regulations. 

"Vein"  or  "lode."  Whenever  either  of  these  terms  is  used  in 
these  regulations  "  rock  in  place  "  shall  be  deemed  to  be  included. 
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"  Mineral  claim  "  shall  mean  the  personal  right  of  property  or 
interest  in  any  mine. 

"  Mining  property ''  shall  include  every  mineral  claim,  ditch, 
mill-site,  or  water  right  used  for  mining  purposes,  and  all  other  things 
belonging  to  a  mine  or  used  in  the  working  thereof. 

'*  Legal  post "  shall  mean  a  wooden  stake  standing  not  less  than 
four  feet  above  the  ground,  and  squared  or  faced  on  four  sides  for 
at  least  one  foot  from  the  top,  and  each  side  so  squared  or  faced  shall 
measure  at  least  four  inches  on  its  face  so  far  as  squared  or  faced, 
and  any  stump  or  tree  cut  off  and  squared  or  faced  to  the  above 
height  and  size:  Provided  where  the  survey  is  made,  the  centre  of 
tlie  tree  or  stump  wlicre  it  enters  the  ground  shall  be  taken  as  the 
point  to  or  from  which  measurement  shall  be  made. 

"Mill-site"  shall  mean  a  plot  of  ground  located,  as  defined  by 
these  regulations  for  the  purpose  of  erecting  thereon  any  macliinery 
or  other  works  for  transporting,  crushing,  reducing,  or  sami)ling  ores, 
or  for  the  transmission  of  power  for  working  mines. 

"Streams"  shall  include  all  natural  water  courses,  whether  usu- 
ally containing  water  or  not,  and  all  rivers,  creeks,  and  gulches. 

"  Ditch  "  shall  include  a  flume,  pipe  or  race,  or  other  artificial 
means  for  conducting  water  by  its  own  weight,  to  be  used  for  mining 
purposes. 

"  Ditch-head  "  shall  mean  the  point  in  a  natural  water-course 
or  lake,  or  other  source  where  water  is  first  taken  into  a  ditch. 

"  Free  miner "  shall  mean  a  person  or  joint  stock  company, 
named  in  and  lawfully  possessed  of  a  valid  existing  free  miner's  cer- 
tificate, and  no  other. 

"  Record,"  "  Kegister,"  and  "  Registration,"  shall  have  the  same 
meaning,  and  shall  mean  an  entry  in  some  official  book  kept  for  that 
purpose. 

"  I'nll  interest  "  shall  mean  any  mineral  claim  of  the  full  size, 
or  one  of  several  shares  into  which  a  mineral  claim  shall  be  equally 
divided, 

"Cause"  shall  include  any  suit. or  action. 

"Judgment"  shall  include  "order"  or  "decree." 

"  ]?( al  estate  "  shall  mean  any  mineral  land  in  fee  simple  under 
these  rcirnlations,  or  any  Act  relating  to  gold  mines,  or  to  minerals 
other  than  coal. 
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"Joint  Stock  Company"  shall  mean  any  company  duly  incor- 
porated for  mining  purposes  under  a  Canadian  charter,  or  licensed 
by  the  Government  of  Canada.  y 

PART  I. 

FREE    MINERS    AND    THEIR    PRIVILEGES. 

3.  Every  person  eighteen  years  of  age  and  over,  but  not  under, 
and  every  joint  stock  company  shall  be  entitled  to  all  the  rights  and 
privileges  of  a  free  miner,  under  these  regulations,  and  under  the 
regulations  governing  placer  mining  or  any  other  regulations' of  the 
Government  of  Canada,  and  shall  be  considered  a  free  miner,  upon 
taking  out  a  free  miner's  certificate.  A  free  miner's  certificate  issued 
to  a  joint  stock  company  shall  be  issued  in  its  corporate  name.  A 
free  miner's  certificate  shall  not  be  transferable. 

4.  A  free  miner's  certificate  may  be  granted  for  one  year  to 
run  from  the  date  thereof,  or  from  the  expiration  of  the  applicant's 
then  existing  certificate,  upon  the  payment  therefor  of  the  fees  set 
out  in  the  schedule  of  fees  to  these  regulations.  Only  one  person  or 
one  joint  stock  company  shall  be  named  therein. 

5.  A  free  miner's  certificate  shall  be  in  the  following  form: — 

DOMINION  OF  CANADA. 

Free  Miner's  Certificate. 
(Not  Transferable.) 


No. 


Date 

Valid  for  One  Year  Only. 


This  is  to  certify  that  of  ,  has  paid  me  this 

day  the  sum  of  ,  and  is  entitled  to  all  the  rights  and 

privileges  of  a  free  miner   under,  any    mining    regulations  of  the 

Government  of  Canada,  for  one  year  from  the  day  of 

/18     . 

Tliis  certificate  shall  also  grant  to  the  holder  thereof  the  privi- 
lege of  fishing  and  shooting,  subject  to  the  provisions  of  any  Act 
which  has  been  passed  or  which  may  hereafter  be  passed,  for  the 
protection  of  game  and  fish;  also  the  privilege  of  cutting  timber  for 
actual  necessities,  for  building  houses,  boats,  and  for  general  mining 
operations,  such  timber,  however,  to  be  for  the  exclusive  use  of  the 
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miner  himself,  but  such  permission  shall  not  extend  to  timber  which 
may  have  been  heretofore,  or  which  may  liereafter  be  granted  to 
other  persons  or  corporations. 

O.  Any  free  miner  shall  at  any  time  be  entitled  to  obtain  a  free 
miners  certificate,  commencing  to  run  at  the  expiration  of  his  then 
existing  free  miner's  certificate,  provided  that  when  he  applies  for 
such  certificate  he  shall  produce  to  the  Mining  Recorder  such  exist- 
ing certificate. 

7i  Free  miners'  certificates  may  be  obtained  by  applicants  in 
person  at  the  Department  of  the  Interior,  Ottawa,  or  from  the  agents 
of  Dominion  Lands  at  Winnipeg,  ^lanitoba,  Calgary,  Edmonton, 
Prince  All)ert,  in  the  North-West  Territories,  Kamloops  and  New 
Westminster,  in  the  Province  of  British  Columbia,  at  Dawson  City, 
in  the  Yukon  district;  also  from  agents  of  the  Government  at  Van- 
couver and  Victoria,  B.C.;  and  at  other  places  which  may  from 
time  to  time  be  named  by  the  Minister  of  the  Interior. 

H.  If  any  free  miner's  certificate  be  accidentally  destroyed  or 
lost,  tlie  owner  thereof  may,  on  payment  of  the  fees  set  out  in  the 
schedule  to  these  regulations  have  a  true  copy  of  it,  signed  by  the 
Mining  l?ecorder  or  other  person  by  whom  or  out  of  whose  office  the 
original  was  issued.  Every  such  copy  shall  be  marked  "  Substituted 
certificate,"  and  unless  some  material  irregularity  be  shown  in  respect 
thereof,  every  original  or,  substituted  free  miner's  certificate  shall  be 
evidence  of  all  matters  therein  contained. 

O.   Subject  to  the  proviso  hereinafter  stated,  no  person  or  joint 
stock  company  shall  be  recognized  as  having  any  right  or  interest 
in  or  to  any. mineral  claim,  or  to  any  minerals  therein,  or  in  or  to 
any  water  right,  mining  ditch,  drain,  tunnel,  or  flume,  unless  he  or 
it  and  ever}'  person  in  his  or  its  employment,  shall  have  a  free  miner's 
certificate  unexpired.     And  on  the  expiration  of  a  free  miner's  certi- 
ficate the  owner  thereof  shall  absolutely  forfeit  all  his  rights  and 
interests  in  or  to  any  mineral  claim,  and  all  and  any  minerals  therein, 
and  in  or  to  any  and  every  water  right,  mining  ditch,  drain,  tunnel, 
or  fiume,  which  may  be  held  or  claimed  by  such  owner  of  such  ex- 
pired free  miner's  certificate  unless  such  owner  shall,  on  or  before 
the  day  following  the  expiration  of  such  certificate,  obtain  a  new  free 
miner's  certificate.     Provided  nevertheless,  should  any  co-owner  fail 
to  keep  up  his  free  miner's  certificate,  such  failure  shall  not  cause 
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a  forfeiture  or  act  as  an  abandonment  of  the  claim,  but  the  interest 
of  the  co-owner  who  shall  fail  to  keep  up  his  free  miner's  certificate 
shall  ipso  facto,  be  and  become  vested  in  his  co-owners 'pro  rata 
according  to  their  former  interests.  Provided,  nevertheless,  that  a 
shareholder  in  a  joint  stock  company  need  not  be  a  free  miner,  and 
though  not  a  free  miner,  shall  be  entitled  to  buy,  sell,  hold,  or  dis- 
pose of  any  shares  therein.  And  provided,  also,  that  this  section 
shall  not  apply  to  mineral  claims  for  which  a  Crown  grant  has  been 
issued.  Provided,  always,  that  if  any  person  or  company  shall  ac- 
quire, by  ipurchase  or  otherwise,  any  mine  or  mineral  claim,  or  in- 
terest therein,  and  it  shall  appear  that  some  person  or  company 
through  whom  he  or  it  claims  title  has  (.neglected  to;take  out  or  keep 
up  a  free  miner's  certificate,  according  to  the  provisions  of  these 
regulations,  such  person  or  company  so  acquiring  such  mine  or 
mineral  claim,  or  interest  therein,  may,  within  one  month  from  the 
time  when  he  or  it  shall  first  acquire  knowledge  thereof,  pay  to  the 
Mining  Eecorder  in  which  the  claim  affected  is  situate  the  fee 
or  fees  which  ought  to  have  been  paid  by  such  person  or  company 
in  default  as  aforesaid,  and  thereupon  the  title  of  such  person  or 
company  so  acquiring  the  said  mine  or  mineral  claim,  or  interest 
therein,  shall  be  deemed  to  be  and  always  to  have  been  as  good  and 
effectual  as  if  no  such  default  had  occurred.  V 

lO.  Every  free  miner  shall,  during  the  continuance  of  his  cer- 
tificate, but  no  longer,  have  the  right  personally,  but  not  through 
another,  to  enter,  locate,  prospect,  and  mine  upon  any  vacant  Do- 
minion lands  for  all  minerals  other  than  i  coal,  and  upon  all  lands 
the  right  whereon  to  so  enter,  prospect  and  mine  all  minerals  other 
than  coal  has  been,  or  hereafter  shall  be  reserved  to  the  Crown,  and 
also  to  enter,  locate,  prospect  and  mine  for  gold  and  silver  upon  any 
lands  the  right  whereon  to  so  enter  and  mine  such  gold  and  silver 
has  been,  or  shall  be,  reserved  to  the  Crown.  Excepting  out  of  all 
the  above  descriptions  of  lands,  all  the  Dominion  lands  situated  in 
the  Province  of  British  Columbia,  and  excepting  also  any  land  occu- 
pied by  any  building,  and  any  land  falling  within  the  curtilage  of 
any  dwelling  house,  and  any  orchard,  and  any  land  for  the  time  being 
actually  under  cultivation,  unless  with  the  written  consent  of  the 
owner,  lessee  or  locatee  or  of  the  person  in  whom  the  legal  estate 
therein  is  vested,  and  any  land  on  which  is  situated  any  church  or 
cemetery,  and  any  land  lawfully  occupied  for  mining  purposes  and 
also  Indian  reserves,  and  military  or  naval  reservations.  Provided 
that  in  the  event  of  such  entry  being  made  upon  lands  already  law- 
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fully  occupied,  such  free  miner  shall  give  adequate  security  to  the 
satisfaction  of  tlie  Mining  Kecorder  for  any  loss  or  damage  which 
may  be  caused  by  such  entry  if  requested  by  the  owner  or  occupant 
of  such  land,  and  should  he  refuse  to  give  such  security  when  so  re- 
quested, his  right  to  such  claim  or  mine  shall  cease  and  determine. 
Provided  that,  after  such  entry,  he  shall  make  full  compensation  to 
the  occupant  or  owner  of  such  lands  for  any  loss  or  damage  which 
may  be  caused  by  reason  of  such  entry,  if  demanded  to  do  so  by  such 
otcuj)ant  or  owner,  such  compensation  in  case  of  dispute  to  be  de- 
termined by  the  Court  of  competent  jurisdiction  with  or  without 
a  jury. 

11.  Any  free  miner  desiring  to  locate  a  mineral  claim  shall,  sub- 
ject to  the  provisions  of  these  regulations  with  respect  to  land  which 
may  be  used  for  mining,  and  having  discovered  mineral  in  place 
within  the  area  proposed  to  be  located  as  a  claim  by  him,  enter  upon 
the  same  and  locate  a  jdot  of  ground  not  exceeding  1,500  feet  in 
length  l)y  1,500  feet  in  breadth.  All  angles  shall  be  right  angles 
except  in  cases  where  a  boundary  line  of  a  i)reviously  surveyed  claim 
is  adopted  as  common  to  both  claims,  but  the  boundaries  need  not 
necessarily  be  due  north,  south,  east  and  west  lines.  In  defining 
the  size  of  a  mineral  claim  it  shall  be  measured  horizontally  irre- 
spective of  inequalities  of  the  surface  of  the  ground. 

12.  A  mineral  claim  shall  be  marked  by  two  legal  posts  placed 
as  near  as  possible  on  the  line  of  the  lode  or  vein,  and  the  posts  shall 
be  numl)ered  1  and  2.  The  distance  between  posts  1  and  2  shall  not 
exceed  1,500  feet,  and  upon  the  posts  shall  be  written  the  name  given 
to  the  mineral  claim,  the  Christian  name  and  surname  of  the  locator, 
and  the  date  of  the  location.  Upon  post  numbered  1  there  shall  be 
written,  in  addition  to  the  foregoing,  "initial  post,"  the  approximate 
coni])a.<s  bearing  to  ])ost  numbered  2,  and  a  statement  of  the  number 
of  feet  lying  to  the  right  and  to  the  left  of  the  line  from  post  1  to 
post  2,  thus:  Initial  post,  direction  of  post  Xo.  2,  feet  of  this 
claim  lie  to  the  right,  and  feet  to  the  left  of  the  line  from 
post  Xo.  1  to  post  No.  2. 

13.  All  the  jiarticulars  required  to  be  put  on  Xo.  1  and  No.  2 
j.osts  shall  be  furnished  by  the  locator  to  the  Mining  Recorder  in 
writing,  at  the  time  the  claim  is  recorded,  and  shall  form  a  part  of 
the  record  of  such  claim. 
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14.  When  a  claim  has  heen  located  the  holder  shall  immedi- 
ately mark  the  line  between  posts  Nos.  1  and  2  so  that  it  can  be 
distinctly  seen;  in  a  timbered  locality,  by  blazing  trees  and  ^cutting 
underbrush,  and  in  a  locality  where  there  is  neither  timber  nor 
nnderbriish  he  shall  set  legal  posts  or  erect  monuments  of  earth  or 
rock  not  less  than  two  feet  high  and  two  feet  in  diameter  at  base, 
so  that  such  line  can  be  distinctly  seen. 

15.  The  locator  shall  also  place  a  legal  post  at  the  point  where 
he  has  discovered  mineral  in  place,  on  which  shall  be  marked  "  Dis- 
covery Post." 

Examples  of  Various  Modes  of  Laying  Out  Claims. 


No.  2  Post. 


Discovery 
Post,  o 


No.  2  Post. 


o  Discovery 
Post. 


HOC 


No.  2  Po8t 

o 

400' 


Discovery  Post,  o 


ilO(/ 


No.  I  Post. 


lO.  It  shall  not  be  lawful  to  move  No.  1  post,  but  No.  2  post 
may  be  moved  by  the  Dominion  Land  Surveyor  when  the  distance 
between  Nos.  1  and  2  posts  exceeds  1,500  feet  in  order  to  place  No. 
2  post  1,500  feet  from  No.  1  post  on  the  line  of  location.  When 
the  (distance  between  posts  Nos.  1  and  2  is  less  than  1,500  feet,  the 
Dominion  Land  Surveyor  has  no  authority  to  extend  the  claim 
beyond  No.  2. 

The  "  location  line  "  shall  govern  the  direction  of  one  si^e  of 
the  claim,  upon  which  the  survey  of  the  claim  shall  be  extended. 

IT.  It  shall  not  be  lawful  for  any  person  to  move  any  location 
post  or  to  deface  or  to  alter  in  any  manner  the  notices  on  the  same. 

18.  Any  person  removing  or  disturbing,  with  intent  to  remove, 
any  legal  post,  stake,  picket  or  other  mark  placed  under  the  provi- 
sions of  these  regulations,  or  defacing  or  altering  in  any  manner  the 
notices  on  any  of  the  legal  posts  placed  thereon  under  these  regula- 
thions,  shall  .forfeit  and  pay  a  sum  not  exceeding  $100  and  costs; 
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and,  in  defanlt  of  payment  of  the  fine  and  costs,  may  be  imprisoned 
for  any  period  not  exceeding  six  months. 

19.  Provided  that  notliing  in  these  regulations  shall  extend  to 
l)revtnt  Dominion  Lands  Surveyors  in  (their  operations  from  taking 
up  \)o<[6  or  other  houndary  nuirks  when  necessary. 

20.  The  holder  of  a  mineral  claim  shall  be  entitled  to  all 
minerals,  tlie  })roperty  of  the  Crown,  which  may  lie  within  his  claim, 
but  he  ^hall  not;  be  entitled  to  mine  outside  the  boundary  lines  of 
his  claim  continued  vertically  downwards. 

21.  These  regulations  shall  not  prejudice  the  rights  of  claim- 
owners  nor  claim-holders  whose  claims  have  been  located  under 
former  regulations. 

22.  Xo  mineral  claim  shall  be  recorded  without  the  application 
being  ac'C()mi>anied  by  an  alTidavit  or  solemn  declaration  made  by  the 
application  on  Form  "  A  "  of  these  regulations,  or  if  it  be  a  fractional 
claim,  in  tlic  Form  '' Al." 

23.  IVovided  that  the  failure  on  the  part  of  a  locator  of  a 
mineral  claim  to  comply  with  any  of  the  foregoing  provisions  shall 
not  be  deemed  to  invalidate  such  location,  if  upon  the  facts  it  shall 
appear  to  the  satisfaction  of  the  Mining  Recorder  that  such  locator 
has  actually  discovered  mineral  in  place  on  said  location,  and  that 
tlierc  has  been  on  his  })art  a  bona  fide  attempt  to  comply  with  the 
l)rovisions  of  these  regulations,  and  that  the  non-observance  of  the 
formalities  hereinbefore  referred  to  is  not  of  a  character  calculated 
to  mislead  otlier  persons  desiring  to  locate  claims  in  the  vicinity. 

24.  Any  location  made  upon  Sunday  or  any  public  holiday  shall 

not  for  that  reason  be  invalid. 

2*i.  The  Minister  of  the  Interior  may  grant  a  location  for  the 
mining  of  iron  and  mica,  not  exceeding  IGO  acres  in  area,  which  shall 
be  bounded  by  due  north  and  soutli  and  east  and  west  lines,  and  its 
breadth  and  length. shall  be  equal.  Provided,  that  should  any  free 
miner  making  an  application  purporting  to  be  for  the  purpose  of 
mining  iron  or  mica,  thus  obtain,  whether  in  good  faith  or  fraudu- 
lently, possession  of  a  valuabfe  mineral  deposit  other  than  iron  or 
mica,  his  rightfin  such  deposit  shall  be  restricted  to  the  area  herein- 
before prescribed  for  other  minerals,  and  the  rest  of  the  location  shall 
thcrouj)on  revert  to  the  Crown  for  such  disposition  as  the  Minister 
mnv  direct. 
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26.  Provided  also,  that  all  the  requirements  as  to  the  location, 
and  survey  of  claims  contained  in  these  regulations  shall  govep  such 
locations  as  far  as  they  can  be  made  to  apply,  and  provided  also,  that 
the  amount  to  be  paid  to  the  Government  for  such  locations  or  the 
amount  of  work  to  be  done  on  same  from  year  to  year  or  to  obtain  a 
Crown  grant,  shall  be  determined  by  the  Minister  of  the  Interior. 

2T.  Every  free  miner  locating  a  mineral  claim  shall  record  the 
same  with  the  Mining  Recorder  of  the  district  within  which  the  same 
is  situate,  within  fifteen  days  after  the  location  thereof,  if  located 
within  ten  miles  of  the  office  of  the  said  recorder.  One  additional 
day  shall  be  allowed  for  such  record  for  every  additional  ten  miles, 
or  fraction  thereof.  Such  record  shall  be  made  in  a  ibook  to  be  kept 
for  the  purpose  in  the  office  of  the  said  Mining  Recorder,  in  which 
shall  be  inserted  the  name  of  the  claim,  the\name  of  the  locator,  the 
number  of  each  locator's  free  miner^s  certificate,  the  locality  of  the 
mine,  the  direction  and  length  of  the  lines  from  posts  Nos.  1  to  2,  the 
date  of  location  and  the  date  of  record.  Such  record  shall  be,  as  near 
as  may  be  possible,  in  the  Form  B,  in  the  Schedule  of  these  regula- 
tions, and  a  certified  copy  thereof  shall  be  given  by  the  Mining  Re- 
corder to  the  free  miner  or  his  agent.  A  claim  which  shall  not  have 
been  recorded  within  the  prescribed  period  shall  be  deemed  to  have 
been  abandoned. 

28.  In  the  event  of  the  claim  being  more  than  one  hundred 
miles  from  >  a  recorder's  office,  and  situated  where  other  claims  are 
being  located,  the  free  miners,  not  less  than  five  in  number,  are  au- 
thorized to  meet  and  appoint  one; of  their  number  a  "Free  Miner's 
Recorder,"  who  shall  act  in  that  capacity  until  a  mining  recorder  is 
appointed  by  the  Gold  Commissioner. 

29.  The  "  Free  Miners'  Recorder  "  shall,  at  the  earliest  possible 
date  after  his  appointment,  notify  the  nearest  Government  Mining 
Recorder  thereof,  and  upon  the  arrival  of  the  Government  Mining 
Recorder,  he  shall  deliver  to  him  his  records  and  the  fees  received 
for  recording  the  claims.  The  Government  Mining  Recorder  shall 
then  grant  to  each  free  miner  whose  name  appears  in  the  records 
an  entry  for  his  claim  on  Form  "  B  "  of  these  regulations,  provided 
an  application  has  been  made  by  him  in  .accordance  with  Form  "  A  " 
or  "Al"  thereof.  The  entry  to  date  from  the  time  the  "Free 
Miners'  Recorder"  recorded  the  application.  If  the  Free  Miners' 
Recorder  fails  within  three  months  to  notify  the  nearest  Govern- 
ment Mining  Recorder  of  his  appointment,  the  claims  which  he  may 
have  recorded  will  be  cancelled. 
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2»a.Any  free  miner  shall  not  be  entitled  to  a  record  of  a 
mineral  claim  until  he  shall  liave  furnished  the  said  Mining  Kecorder 
with  all  the  above  ])articulars. 

•JO.  The  record  of  a  mineral  claim  shall  be  made  at  the  office  of 
the  Mining  Kecorder  of  the  district  in  which  the  claim  is  situate. 

31.  Any  free  miner  having  duly  located  and  recorded  a  mineral 
claim  shall  be  entitled  to  hold  it  for  tho  period  of  one  year  from  the 
recording  of  the  same,  and  thence  from  year  to  year  without  the 
iiccot^sity  of  re-rccording.  Provided,  however,  that  during  each  year 
and  each  succeeding  year,  such  free  miner  shall  do,  or  cause  to  be 
done,  work  on  the  claim  itself  to  the  value  of  one  hundred  dollars, 
and  shall  satisfy  the  Alining  Recorder  that  such  work  has  been  done, 
by  an  affidavit  of  the  free  miner  in  the  Form  "  C  "  of  these  regula- 
tions, and  corroborated  by  two  reliable  and  disinterested  witnesses 
setting  out  a  detailed  statement  of  such  work,  and  shall  obtain  from 
thi*  Mining  Recorder  a  certificate  of  such  work  having  been  done  on 
Form  "  I)  "  hereto.  Provided  also,  that  all  work  done  outside  of  a 
mineral  claim  with  intent  to  work  the  same  shall,  if  such  work  has 
direct  relation  and  be  in  direct  proximity  to  the  claim,  be  deemed, 
if  to  the  satisfaction  of  the  Mining  Kecorder  for  the  purpose  of  this 
section,  to  be  work  done  on  the  claim.  Provided  further,  that  ad- 
joining claims,  not  exceeding  eight  in  number,  may  be  worked  by  the 
owners  thereof  in  partnership  upon  filing  a  notice  of  their  intention 
with  the  Mining  Kecorder,  and  upon  ol)taining  a  certificate  according 
to  Form  '^  K  "  of  these  regulations.  This  certificate  will  allow  the 
holder  thereof  to  perform  on  any  one  or  more  of  such  claims  all  the 
work  required  to  entitle  him  or  them  to  a  certificate  of  work  for  each 
cljiiiii  so  held  l)y  him  or  them.  If  such  work  shall  not  be  done,  or  if 
such  certificate  shall  not  be  so  obtained  and  recorded  in  each  and 
cvcrv  year,  the  claim  shall  be  deemed  vacant  and  abandoned. 

82.  Tlie  holder  of  a  mineral  claim  may,  in  lieu  of  the  work  re- 
quired to  be  done  by  section  31  of  these  regulations  on  a  claim  in 
each  year,  pay  to  the  Alining  Kecorder,  in  whose  office  the  claim  is 
recorded,  the  sum  of  one  hundred  dollars,  and  receive  from  such 
^fining  Kecorder  a  receipt  for  such  payment.  Such  payment  and  the 
record  thereof  in  any  year  shall  relieve  the  person  making  it  from 
the  necessity  of  doing  any  work  during  the  year  in  and  for  which 
rnd  uj.on  the  claim  in  respect  of  which  such  payment  is  recorded. 

33.  The  holder  of  a  mineral  claim  on  vacant  Dominion  lands 
slinll  bo  entitled  to  all  surface  rights,  including  the  use  of  all  timber 


k 


QUARTZ  MINING  REGULATION 8  703 

thereon  for  mining  or  building  purposes  in  connection  with  the  work- 
ing of  said  claim  for  the  purpose  of  developing  the  minerals  con- 
tained therein. 

34.  In  case  of  any  dispute  as  to  the  location  of  a  mineral  claim 
the  title  to  the  claim  shall  be  recognized  according  t*o  the  priority  of 
such  location,  subject  to  any  question  as  to  the  validity  of  the  record 
itself,  and  subject,  further,  to  the  free  miner  having  complied  with 
all  the  terms  and  conditions  of  these  regulations. 

35.  Upon  any  dispute  as  to  the  title  to  any  mineral  claim  no 
irregularity  happening  previous  to  the  date  of  the  record  of  the  last 
certificate  of  w^ork  shall  affect  the  title  thereto,  and  it  shall  be  as- 
sumed that  up  to  that  date  the  title  to  such  claim  was  perfect,  ex- 
cept upon  suit  by  the  Attorney-General  of  Canada  based  upon 
fraud. 

36.  ISTo  free  miner  shall  be  entitled  to  hold  in  his  own  name,  or 
in  the  name  of  any  other  person,  more  than  one  mineral  claim  on 
the  same  vein  or  lode,  except  by  purchase,  but  such  free  miner  may 
hold  by  location  a  claim  upon  any  separate  vein  or  lode. 

3T.  A  free  miner  may  at  any  time  abandon  any  mineral  claim 
by  giving  notice  in  writing  of  his  intention  to  abandon  to  the  Mining 
Recorder,  and  from  the  date  of  the  record  of  such  notice  all  interest 
of  such  free  miner  in  such  claim  shall  cease. 

38.  When  a  free  miner  abandons  a  mineral  claim  he  shall  have 
the  right  to  take  from  the  same  any  machinery  and  any  personal 
property  which  he  may  have  placed  on  the  claim,  and  any  ore  which 
he  may  have  extracted  therefrom,  within  such  time  as  shall  be  fixed 
by  the  Mining  Recorder. 

39.  No  free  miner  shall  be  entitled  to  re-locate  any  mineral 
claim,  or  any  portion  thereof,  which  he  shall  have  failed  to  record 
within  the  prescribed  period,  or  which  he  shall  have  abandoned  or 
forfeited,  unless  he  shall  have  obtained  the  written  permission  of  the 
Mining  Recorder  to  make  such  re-location;  and  he  shall  hold  no 
interest  in  any  portion  of  such  mineral  claim,  by  location,  without 
such  permission. 

40.  Where  a  tunnel  is  run  for  the  development  of  a  vein  or  lode 
the  owner  of  such  tunnel  shall,  in  addition  to  any  mineral  claim 
legally  held  by  him,  have  the  right  to  all  veins  or  lodes  discovered  in 
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such  tunnel,  j)rovi(led  that  the  ground  containing  sucli  veins  or  lodes 
Ic  niaikt'd  out  by  him  as  a  mineral  claim,  and  be  duly  recorded  with- 
in fifteen  days  after  such  discovery;  and  provided  further,  that  such 
voins  or  lodes  are  not  included  in  any  existing  mineral  claim.  Any 
money  or  labour  expended  in  constructing  a  tunnel  to  develop  a  vein 
or  lode  shall  be  deemed  to  have  been  expended  on  such  vein  or  lode. 

41.  The  interest  of  a  free  miner  in  his  mineral  claim  shall,  save 
as  to  claims  held  as  real  estate,  be  deemed  to  be  a  chattel  interest, 
equivalent  to  a  lease,  for  one  year,  and  thence  from  year  to  year,  sub- 
ject to  the  performance  and  observance  of  all  the  terms  and  condi- 
tions of  these  regulations. 

42.  Any  lawful  holder  of  a  mineral  claim  shall  be  entitled  to 
a  Crown  grant  thereof^  on  payment  to  the  Douiinion  (Jovernment 
of  the  suui  of  five  hundred  dollars  in  lieu  of  expenditure  on  the 
claim,  in  addition  to  the  amount  payable  as  provided  by  section  53 
of  these  regulations.  The  intending  purchaser  shall  comply  with 
all  the  provisions  of  these  regulations,  except  such  as  have  respect 
solely  to  the  work  required  to  be  done  on  claims. 

45$.  Whenever  the  lawful  holder  of  a  mineral  claim  shall  have 
complied  with  the  following  requirements,  to  the  satisfaction  of  the 
Mining  Kecorder,  he  shall  be  entitled  to  receive  from  the  Recorder 
a  certificate  of  improvements.  Form  "  F,"  in  respect  of  such  claim, 
unless  ])rocceclings  by  the  person  claiming  an  adverse  right  under 
Fcction  4'^rt  of  these  regulations  have  been  taken. 

(n)  Done  or  caused  to  be  done  work  on  the  claim  itself  in  de- 
veloping a  mine  to  the  value  of  five  hundred  dollars,  exclusive  of 
all  houses,  buildings  and  other  like  improvements.  For  the  pur- 
])08e  of  this  section,  work  done  on  a  claim  by  a  predecessor  or  pre- 
decessors in  title  shall  be  deemed  to  have  been  done  by  the  applicant 
who  receives  a  transfer  of  such  claim;  but  in  no  case  shall  the  cost 
f)f  surveying  be  considered  as  improvements  or  work  done  on  a  claim, 
unless  the  survey  is  made  within  one  year  from  the  date  of  recording 
the  claim,  in  which  case  the  cost  of  the  survey,  not  to  exceed  $100, 
however,  shall  be  counted  as  work  done  on  the  claim. 

(h)  Found  a  vein  or  lode  within  the  limits  of  such  claim. 

(r)  TTad  the  claim  sur\'eyed  at  his  own  expen.«?e  in  accordance 
with  instructions  from  the  Surveyor-General,  by  an  authorized  Do- 
ininion  Tiind  Surveyor,  and  had  the  survey  thereof  approved  by  the 
Siirvevor-Oeneral. 
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The  surveyor  shall  accurately  define  and  mark  the  boundaries 
of  such  claim  on  the  ground  in  full  compliance  with  the  instruc- 
tions issued  to  him,  and  shall,  on  completion  of  survey,  forward  at 
once  to  the  Surveyor-General  at  Ottawa,  the  original  field  notes  and 
plan  signed  and  certified  as  accurate,  under  oath.  After  a  certificate 
of  improvements  has  issued  in  respect  of  any  claim  so  surveyed, 
prima  facie  evidence  of  its  location  upon  the  ground  may  be  given 
]3y  any  person  who  has  seen  and  can  describe  the  position  of  such 
posts  purporting  to  be  marked  as  aforesaid. 

(d)  Shall  have  posted  on  some  conspicuous  part  of  the  land  em- 
braced in  the  survey  a  copy  of  the  plan  on  the  claim  signed  and 
certified  as  accurate  under  oath  by  the  surveyor,  and  a  legible  notice 
in  writing  in  Form  "  G "  of  the  Schedule  of  these  regulations, 
of  his  intention  to  apply  for  a  certificate  of  improvements,  and  shall 
also  have  posted  a  similar  notice  in  the  Mining  Recorder's  office,  and 
such  notice  shall  contain: — 

(1)  The  name  of  the  claim; 

(2)  The  name  of  the  lawful  holder  thereof; 

(3)  The  number  of  such  holder's  existing  free  miner's  certi- 
ficate ; 

(4)  His  intention  to  apply  for  certificate  of  improvements  at  the 
end  of  sixty  days,  for  the  purpose  of  obtaining  a  Crown  grant ; 

(5)  The  date  of  the  notice. 

(e)  Inserted  a  copy  of  such  notice  in  a  newspaper  published  in 
and  circulated  in  the  district  in  which  the  claim  is  situated,  such 
paper  to  be  approved  by  the  Mining  Recorder,  for  at  least  sixty  days 
prior  to  such  application,  which  insertion  can  be  made  at  any  time 
after  the  posting  of  the  notice  on  the  claim. 

If  no  paper  is  published  in  the  district,  then  the  notice  shall 
appear  in  the  nearest  published  paper.  > 

(/)  Shall  have  filed  with  the  Mining  Recorder  a  copy  of  the 
surveyor's  original  field  notes  and  plan,  signed  and  certified  as  accu- 
rate under  oath  by  the  surveyor,  immediately  after  posting  the  notice 
on  the  claim  of  his  intention  to  apply  for  a  certificate  of  improve- 
ments. 

(g)  Filed  with  the  Mining  Recorder  an  affidavit  of  the  holder 
of  the  claim  in  the  Form  "  H  "  in  the  Schedule  of  these  regulations. 
45-M 
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(//)  At  the  expiration  of  the  term  of  the  said  publication,  pro- 
vided no  action  shall  have  been  commenced  and  notice  thereof  filed 
witli  the  Mining  Kecorder,  he  shall  forward  to  the  owner  or  agent, 
under  Form  '*  I  "  of  the  Schedule  to  tliese  regulations,  the  documents 
referred  to  above,  togetlier  with  a  certificate  that  the  notice  provided 
by  section  43,  sub-section  (J),  has  been  posted  in  liis  office,  and  the 
lield  notes  and  ])hin  dcjmsited  for  reference  therein  from  the  date  of 
the  first  appearance  of  the  said  notice  in  the  nearest  local  newspaper, 
and  continuously  therefrom  for  a  period  of  at  least  sixty  days.  The 
Alining  Recorder  shall  also  set  out  in  Form  "  I "  the  name  of  the 
recorded  owner  of  the  claim  at  the  date  of  signing  the  same. 

43ll.  (1)  A  certificate  of  improvements,  when  issued  as  aforesaid, 
shall  not  be  impeached  in  any  Court  on  any  ground  except  that  of 
fraud. 

(2)  In  case  any  person  shall  claim  an  adverse  right  of  any  kind, 
either  to  ])ossession  of  the  mineral  claim  referred  to  in  the  applica- 
tion for  certificate  of  improvements,  or  any  part  tluTcof,  or  to  the 
minerals  contained  therein,  he  sliall,  within  sixty  days  after  the  first 
publication  in  the  nearest  local  newspaper  of  the  notice  referred  to 
in  section  l.'J  hereof  (unless  such  time  shall  be  extended  by  special 
order  of  the  Court  upon  cause  being  shown),  commence  legal  action  to 
determine  the  question  of  the  right  of  possession  or  otherwise  enforce 
his  said  claim,  and  shall  file  a  co])y  of  the  writ,  information,  bill  of 
complaint  or  other  initiatory  proceeding  in  said  action  with  the 
Alining  Kccordcr  of  the  district  or  mining  division  in  which  the  said 
claim  is  situate  within  twenty  days  from  the  commencement  of  said 
action,  and  shall  prosecute  the  said  action  with  reasonable  diligence 
to  final  judgment,  and  a  failure  to  so  commence  or  so  to  prosecute 
shall  be  deemed  to  be  a  waiver  of  the  j)laintifT's  claim.  After  final 
judgment  shall  have  been  rendered  in  the  said  action  the  person  or 
any  one  of  the  j)ersons  entitled  to  the  possession  of  the  claim,  or  any 
part  thereof,  may  file  a  certified  copy  of  the  same  in  the  office  of 
the  Mining  Kocordcr.  After  the  filing  of  the  said  judgment,  and 
upon  comjiliance  with  all  the  requirements  of  the  next  preceding 
section,  such  jierson  or  i)erson8  shall  be  entitled  to  the  issue  to  him 
or  to  them  of  a  certificate  of  improvements  in  respect  of  the  claim 
or  the  ])ortion  thereof  which  he  or  they  shall  appear  from  the  de- 
cision of  the  Court  rightly  to  possess.  Provided,  that  this  section 
shall  not  apply  to  any  adverse  claim  filed  or  action  to  enforce  the 
same  commenced  prior  to  the  date  of  these  regulations  coming  into 
force,  but  tlie  same  shall  be  continued  in  the  same  manner  as  if 
these  reuulations  had  not  been  passed. 


QUARTZ  MINING  REGULATIONS 


4L4t,  After  the  issuing  and  recording  of  such  certificate  of  im- 
provements, and  while  such  certificate  shall  be  in  force,  it  shall  not 
be  necessary  to  do  any  work  on  such  claim. 

45.  On  the  granting  and  recording  of  such  certificate  of  im- 
provements in  respect  to  a  mineral  claim  the  holder  thereof  shall  be 
entitled  to  a  Crown  grant  of  such  claim  upon  the  payment  of  the 
purchase  money  required  by  section  46. 

46.  The  holder  of  a  mineral  claim  for  which  a  certificate  of  im- 
provements has  been  granted  and  recorded,  shall  make  application 
for  a  Crown  grant  through  the  Mining  Recorder  to  the  Minister  of 
the  Interior,  enclosing  his  certificate  of  improvements,  the  Mining 
Recorder's  receipts  for  payment  of  the  purchase  money  of  a  claim  or 
fractional  claim  at  the  rate  of  five  dollars  per  acre,  or  two  dollars  if 
the  mining  right  only  is  being  obtained,  and  the  Crown  grant  fee  of 
five  dollars,  the  Mining  Recorder's  certificate.  Form  "  I,"  the  field 
notes  and  plan  of  survey  and  the  afiidavit.  Form  "  H,"  within  three 
months  from  the  date  of  such  certificate  of  improvements,  and  in 
default  of  such  application  having  been  made  within  such  time  such 
certificate  of  improvements  shall  lapse  and  become  absolutely  void. 

4T.  If  the  holder  of  a  mineral  claim,  after  applying  for  a  certi- 
ficate of  improvements  shall  sell  and  transfer  such  claim  to  another 
free  miner  upon  satisfactory  proof  of  such  sale  and  transfer  being 
made  to  the  Mining  Recorder,  the  new  holder  of  the  claim  shall  be 
entitled  to  a  certificate  of  improvements  in  his  own  name. 

48.  If  a  sale  and  transfer  shall  be  made  to  any  person  or  com- 
pany after  a  certificate  of  improvements  shall  have  been  issued,  upon 
proper  proof  of  such  sale  and  transfer  being  made  to  the  satisfaction 
of  the  Minister  of  the  Interior,  the  Crown  grant  shall  issue  to  the 
new  holder  of  the  claim. 

40.  The  issuance  of  a  Crown  grant  shall  not  invalidate  any  lien 
which  may  have  attached  to  any  mineral  claim  previous  to  the  issu- 
ance of  such  Crown  grant. 

50.  A  Crown  grant  of  a  mineral  claim  located  on  any  vacant 
Dominion  lands  shall  be  deemed  to  transfer  and  pass  the  surface 
right  and  right  to  all  minerals  within  the  meaning  of  these  regula- 
tions (excepting  coal)  found  in  veins,  lodes,  or  rock  in  place,  and 
whether  such  minerals  are  found  separately  or  in  combination  with 
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each  otlier,  in,  upon  or  under  the  land  in  the  said  Crown  grant  men- 
tioned. 

51.  C'rcnvn  grants  of  mineral  claims  located  on  lands  the  surface 
riglits  of  which  have  hecn  disposed  of,  but  the  right  whereon  to  enter, 
j)rospect,  and  mine  all  minerals  (other  than  coal)  has  been  reserved 
to  the  Crown,  shall  pass  to  the  grantee  all  minerals  within  the  mean- 
ing of  these  regulations  (other  than  coal)  found  in  veins  or  lodes,  or 
rock  in  ])lace,  and  whether  such  minerals  are  found  separately  or  in 
combination  with  each  other,  which  may  be  in,  upon  or  under  the 
land  in  the  said  Crown  grant  mentioned,  and  including  all  the  rights 
given  to  the  claim-holders  of  mineral  claims  so  located. 

52.  Where  the  mineral  claim  is  located  on  land  lawfully  occu- 
pied under  a  timber  lease,  the  Crown  grant  shall  convey  the  surface 
and  minerals  within  the  meaning  of  these  regulations  (save  coal) 
found  in  veins  or  lodes,  or  rock  in  place,  but  shall  reserve  the 
timber. 

♦53.  Tlie  price  to  be  paid  for  a  mining  location  on  vacant  lands 
of  the  Crown  shall  be  at  the  rate  of  five  dollars  per  acre,  cash,  and 
on  other  lands  of  which  the  surface  rights  are  not  available  for  sale, 
two  dollars  per  acre,  cash. 

53U.  The  patent  for  a  mining  location  shall  reserve  to  the  Crown 
forever  whatever  royalty  may  hereafter  be  imposed  on  the  sales  of 
the  jiroducts  of  all  mines  therein,  and  the  same  royalty  shall  be  col- 
lectid  on  the  sales  which  may  be  made  prior  to  the  issue  of  the 
]>atont.  The  royalty  shall  be  collected  in  such  manner  as  may  be  pre- 
s(ril)ed  l)y  the  Minister  of  the  Interior. 

53l».  (  rown  grants  of  mineral  ckims  located  on  lands  disposed 
of,  tlio  riLrbt  whereon  to  enter  and  mine  gold  and 'silver  has  been  re- 
servod  to  the  Crown,  shall  pass  to  the  grantee  all  the  gold  and  silver 
found  in  veins  or  lodes,  or  rock  in  place,  which  may  be  in,  upon,  or 
under  tlio  land  in  the  said  Crown  grant  mentioned,  and 'including  all 
tho  riirhts  irivon  to  mineral  claim-holders  of  mineral  claims  so  located. 

54.  Tf  an  adverse  claim  shall  only  afTect  a  portion  of  the  ground 
for  which  a  ceH ifieate  of  improvements  is  ap])lied,  the  applicant  may 
relinquish  the  portion  covered  by  the  adverse  claim,  and  still  be  en- 
title<l  to  a  rertificate  of  improvements  for  the  undisputed  remainder 
of  his  (laini,  upon  complying  with  the  requirements  of  these  regula- 
tions. When  judgment  in  such  case  is  rendered  l)y  the  Court,  a 
memorandum  of  sueh  judgment  shall  be  entered  in  the  "Record 
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Book ''  by  the  Mining  Recorder;  and  if  by  any  judgment  the  original 
boundaries  of  any  claim  shall  be  changed,  a  plan  made  by  O' Domin- 
ion land  surveyor,  and  signed  by  the  Judge  by  whom  the  judgment 
has  been  given,  shall  be  filed  with  the  Mining  Recorder,  who  shall 
forward  it  to  the  Department  of  the  Interior. 

55.  Every  conveyance,  bill  of  sale,  mortgage  or  other  document 
of  title  relating  to  any  mineral  claim  not  held  as  real  estate  or  mining 
interest,  shall  be  recorded  with  the  Mining  Recorder  within  the  time 
prescribed  for  recording  mineral  claims.  Provided  always,  that  the 
failure  to  so  record  any  such  document  shall  not  invalidate  the  same 
as  between  the  parties  thereto,  but  such  documents  as  to  third  par- 
ties shall  take  effect  from  the  date  of  record,  and  not  from  the  date  of 
such  document.  And  provided  further,  that  after  the  issuance  of  a 
Crown  grant  for  any  mineral  claim  it  shall  not  be  necessary  to  re- 
gister any  transfer  or  other  document  of  title  executed  subsequent 
to  such  Crown  grant  with  the  Mining  Recorder  of  the  district 
in  which  the  said  claim  is  situated;  but  all  documents  relating  to 
the  same  may  thereafter  be  registered  in  the  same  manner  as  are  other 
documents  of  title  relating  to  the  transfer  of  real  estate,  and  in  the 
N"orth-West  Territories  all  the  provisions  of  "  The  Land  Titles  Act/^ 
and  any  amendments  thereto,  shall  apply  to  such  registration. 

56.  No  transfer  of  any  mineral  claim,  or  of  any  interest  therein 
shall  be  effectual  unless  the  same  is  in  writing  and  accompanied  by 
the  record  of  entry  (Form  B),  signed  by  the  transferror,  or  by  his 
agent  authorized  in  writing,  and  recorded  by  the  Mining  Recorder; 
and,  if  signed  by  an  agent,  the  authority  of  such  agent  shall  be  re- 
corded before  the  record  of  such  transfer.  The  assignment  shall 
be  in  duplicate,  and  when  recorded  the  Mining  Recorder  shall 
return  to  the  assignee  one  copy  thereof  with  a  certificate  endorsed 
thereon  that  it  has  been  recorded  in  his  office,  and  retain  the  other 
copy.  The  Mining  Recorder  shall  also  endorse  on  Form  "  B  "  the 
particulars  of  the  assignment  recorded,  and  return  the  form  to  the 
holder  thereof.  All  mineral  claims  derived  under  Crown  grant,  and 
every  transfer  thereof,  or  any  interest  therein,  shall,  in  the  North- 
West  Territories,  be  registered  under  the  provisions  of  "  The  Land 
Titles  Act.'' 

5T.  Xo  mineral  claims  shall  be  open  to  location  by  any  other 

person  during  the  last  illness,  nor,  unless  with  the  permission  in 

writing  of  the  Mining  Recorder,  for  twelve  months  after  the  death 
of  the  lawful  holder. 
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SiH.  Xo  free  miner  sliall  suffer  from  any  acts  of  omission  or 
commission,  or  delays  on  the  i)art  of  any  Government  olKcial,  if  such 
can  be  proven. 

MILL  SITES. 

•50.  A  free  miner  may  locate  any  unoccupied  and  unreserved 
Crown  land  not  known  to  contain  mineral,  and  not  exceeding  five 
acres,  as  a  mill  site.  Lands  valuable  for  water  power  are  excepted 
from  location  as  mill-sites  unless  with  the  authority  of  the  (Jovernor 
in  Council.  Xo  free  miner  shall  be  entitled  to  obtain  and  hold  under 
this  section  more  than  one  mill-site  for  each  mineral  claim  lawfully 
held  by  him.  Such  mill-site  shall  be  as  nearly  as  ])ossible  in  the 
f(.rm  of  a  square.  On  locating  a  mill-site,  the  free  miner  shall  com- 
ply with  the  following  requirements: — 

(a)  Mark  out  the  land  by  jdacing  a  legal  j)ost  at  each  corner. 

(b)  Post  a  notice  on  each  post,  stating — 

(1)  Tlie  name  of  such  free  miner; 

-"\  (2)  The  number  of  his  free  miner's  certificate; 

(3)  Ilis  intention  at  the  exjiiration  of  sixty  days  from  the 
date  of  the  notice  to  a])])ly  for  the  land  as  a  mill-site; 

(!)  The  date  of  notice. 

(r)  Post  a  cojiy  of  such  notice  on  the  office  of  the  Alining  Re- 
corder. 

OO.  Dn  tlie  exjuration  of  sixty  days  after  the  fulfilment  of  the 
abovr  nMpiircmonts,  the  free  miner  shall  de|)osit  in  the  oilice  of  the 
Alining  Recorder  a  plan  and  field  notes  made  by  an  authorized  Do- 
minion Laufl  Surveyor  in  accordance  with  instructions  from  the  Sur- 
voyor-(;oii(>ral.  and  prove  by  affidavit  that  he  han  complied  with  the 
above  nMiuireinents,  and  that  the  said  land  is  not  known  to  contain 
minerals,  and  is  not  valuable  for  water  power,  and  he  shall  furnish 
su(  h  other  proof  of  the  non-mineral  character  of  the  land  as  the 
^fining  Heeorder  may  re(juire. 

Ol.  If  the  ])lan  and  field  notes  are  approved  by  the  Surveyor- 
CJeneinl  and  tlie  proof  referred  to  in  the  preceding  paragraph  has 
!••  en  fnrnished  the  free  miner  shall  then  be  entitled  to  a  lease  (Form 
"•T  '*),  for  one  year,  of  the  said  land;   which  lease  shall  be  executed 
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by  the  Minister  of  the  Interior.  If,  during  the  continuance  of  such 
lease,  such  free  miner  shall  prove  to  the  satisfaction  of  the  Mining 
Recorder  that  he  has  put  or  constructed  works,  or  machinery  for 
mining  or  milling  purposes,  on  the  said  mill-site,  of  the  value  of  at 
least  five  hundred  dollars  (Form  "K"),  he  shall  be  entitled  to  a 
Crown  grant  of  such  mill-site  upon  payment  of  five  dollars  per  acre 
for  such  land  and  a  fee  of  five  dollars.  Any  free  miner  now  having 
a  lease  of  a  piece  of  land  for  a  mill-site  upon  proving  to  the  satisfac- 
tion of  the  Mining  Recorder  that  he  has  put  or  constructed  works, 
or  machinery  for  mining  or  milling  purposes  on  the  said  mill-site 
of  the  value  of  at  least  five  hundred  dollars,  shall,  on  payment  of 
five  dollars  per  acre,  and  a  fee  of  five  dollars  for  the  issue  of  a  patent, 
be  entitled  to  a  Crown  grant  of  such  mill-site. 

62.  On  applying  for  a  Crown  grant  of  a  mill-site,  the  free  miner 
shall— 

(1)  Pay  the  sum  of  five  dollars  per  acre  to  the  Mining  Recorder; 

(2)  Deposit  with  the  Mining  Recorder  the  following  docu- 
ments : — 

(a)  Lease  of  the  mill-site; 

(b)  Plan  of  the  mill-site; 

(c)  A  certificate  from  the  Mining  Recorder  that  works  or  ma- 
chinery for  mining  or  milling  purposes  have  been  put  or  constructed 
on  the  mill-site  to  the  value  of  at  least  five  hundred  dollars. 
(Form  "  L.") 

(d)  Application  for  the  Crown  grant.     (Form  "M.")  1 

63.  Crown  grants  of  mill-sites  shall  pass  to  the  grantee  all  the 
surface  of  the  land  in  the  said  Crown  grant  mentioned,  but  all  such 
Crown  grants  shall  expressly  reserve  all  minerals  under  the  said  land, 
and  the  right  to  the  Crown  and  its  licensees  to  enter  and  mine  the 
said  minerals. 

TUNNELS  AND    DRAINS. 

64.  Any  free  miner,  being  the  holder  of  a  mineral  claim,  or  mine 
held  as  real  estate,  may,  at  the  discretion  of  the  Mining  Recorder 
obtain  a  license  (Form  "  N  ")  to  run  a  drain  or  tunnel,  for  drainage  or 
any  other  purpose  connected  with  the  development  or  working  of 
such  claim  or  mine,  through  any  occupied  or  unoccupied  lands,  whe- 
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ther  mineral  or  otherwise,  upon  security  being  first  deposited  or  given 
to  such  Mining  Recorder  to  his  satisfaction  for  any  damage  that  may 
be  done  thereby,  and  upon  such  other  terms  as  lie  shall  think  ex- 
pedient. 

WATER    RIGHTS. 

05.  A  free  miner  who  is  the  holder  of  a  mineral  claim  or  mine 
held  as  real  estate,  or  of  any  mill-site,  may  obtain  a  grant  to  a 
water  right  of  any  unappropriated  water,  for  any  mining  or  milling 
])urpose,  in  accordance  with  the  provisions  of  "  The  North-West 
Irrigation  Act." 

WORKING   OF   MINES   OR   CLAIMS,  AND   OTHER  POWERS. 

OO.  The  Mining  Recorder  may,  in  his  discretion,  permit  a  free 
miner  to  re-locate  a  mineral  claim,  or  any  part  thereof,  which  may 
have  been  abandoned  or  forfeited  by  such  free  miner.  Provided 
that  such  re-locations  shall  not  prejudice  or  interfere  with  the  rights 
or  interests  of  others. 

07.  The  Mining  Recorder  may  mark  out  a  space  of  ground  for 
deposit  of  leavings  and  deads  from  any  tunnel,  claim  or  mining 
^'lound,  upon  such  terms  as  he  may  think  just. 

as.  Tlio  Alining  Recorder  shall  have  the  power  to  summarily 
order  any  mining  works  to  be  so  carried  on  as  not  to  interfere  with 
or  endanger  the  safety  of  the  ])ublic  or  any  employees  of  such  mining 
works,  nny  public  work  or  highway,  or  any  mining  property,  mineral 
cbiiiiis,  mining  claims,  bed-rock  drains,  or  bed-rock  flumes;  and  any 
iibandoned  works  may  by  his  order  be  either  filled  up  or  guarded  to 
his  satisfaction. 

HEARING    AND   DECISION    OF    DISPUTES. 

fM>  The  Alining  Recorder  shall  have  power  to  hear  and  deter- 
mine nil  disputes  in  regard  to  mining  property  previous  to  the  issue 
of  Crown  grant  thereof  arising  within  his  district,  subject  to  appeal 
l)y  either  of  the  parties  to  the  ^finister  of  the  Interior. 

TO.  \o  particular  forms  of  procedure  shall  be  necessar)%  but  the 
matter  complained  of  must  be  properly  expressed  in  writing,  and  a 
ro])y  of  the  complaint  shall  be  sen-ed  on  the  opposite  party  not  less 
than  seven  days  before  the  hearing  of  the  said  complaint. 
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Tl.  The  complaint  may,  by  leave  of  the  Mining  Recorder,  be 

amended  at  any  time  before  or  during  the  proceedings.  , 

72.  The  complainant  shall,  at  the  time  of  filing  his  complaint, 
deposit  therewith  a  bond-fee  of  $20,  which  shall  be  returned  to  him 
if  the  complaint  proves  to  have  been  well  founded,  and  not  other- 
wise, except  for  special  cause,  by  direction  of  the  Minister  of  the 
Interior. 

TtJ.  In  the  event  of  the  decision  of  the  Mining  Recorder  being 

made  the  subject  of  an  appeal  to  the  Minister  of  the  Interior,  the 
appellant  shall,  at  the  time  of  lodging  the  appeal,  deposit  with  the 
agent  a  bond-fee  of  $20,  which  shall  be  returned  to  the  said  appel- 
lant if  his  appeal  proves  to  have  been  well  founded,  and  not  other- 
wise, except  for  special  cause,  by  direction  of  the  Minister  of  the 
Interior. 

•74.  The  appeal  must  be  in  writing,  and  must  be  lodged  with 
the  Mining  Recorder  not  more  than  twenty  days  after  his  decision 
has  been  communicated  in  writing  to  all  the  parties  interested,  and 
must  state  the  grounds  upon  which  the  said  decision  is  appealed  from. 

75.  If  the  Mining  Recorder  decides  that  it  is  necessary  to  a  pro- 
per decision  of  the  matter  in  issue,  to  have  an  investigation  on  the 
ground,  or,  in  cases  of  disputed  boundaries  or  measurements,  to 
employ  a  Dominion  land  surveyor  to  measure  or  survey  the  land  in 
question,  the  expense  of  the  inspection  or  re-measurement  or  re- 
survey,  as  the  case  may  be,  shall  be  borne  by  the  litigants,  who  shall 
pay  into  the  hands  of  the  Mining  Recorder  in  equal  parts,  such  sum 
as  he  may  think  sufficient  for  the  same  before  it  takes  place;  other- 
wise it  shall  not  proceed,  and  the  party  who  refuses  to  pay  such  sum 
shall  be  adjudged  in  default.  The  said  Mining  Recorder  shall  sub- 
sequently decide  in  what  proportion  the  said  expense  should  be 
borne  by  the  parties  respectively,  and  the  surplusage,  if  any,  shall 
then  be  returned  to  the  parties,  as  he  may  order. 

76.  All  bond-fees  adjudged  as  forfeited  and  all  payments  re- 
tained under  the  last  preceding  section,  shall,  as  soon  as  decision  has 
been  rendered,  and  all  entry  and  other  fees  or  moneys  shall,  as  soon 
as  they  have  been  received  by  him,  be  paid  by  the  said  Mining  Re- 
corder to  the  credit  of  the  Receiver-General  in  the  same  manner  as 
other  moneys  received  by  him  on  account  of  Dominion  lands. 
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MISCELLANEOUS. 

T7.  Xo  person  mining  upon  any  claim  shall  cause  damage  or 
injury  to  the  holder  of  any  claim  other  than  his  own  by  throwing 
earth,  clay,  stones,  or  other  material  upon  such  other  claim,  or  by 
causing  or  allowing  water  which  may  be  pumped  or  baled,  or  may 
flow  from  his  own  claim,  to  flow  into  or  upon  such  other  claim  under 
the  penalty  of  not  more  than  $5  and  costs,  and  in  default  of  the  pay- 
ment of  the  fine  and  costs  he  may  be  imprisoned  for  any  period  not 
more  than  one  month. 

T8.  Nothing  herein  contained  shall,  save  where  such  intention 
is  expressly  stated,  be  so  construed  as  to  affect  prejudicially  any 
mining  rights  and  interests  acquired  prior  to  the  passing  of  these 
regulations;  and  all  mining  rights  and  privileges  heretofore  and 
hereunder  acquired  shall,  without  the  same  being  expressly  stated, 
be  deemed  to  be  taken  and  held  subject  to  the  rights  of  Her  Majesty, 
her  heirs  and  successors,  and  to  the  public  rights  of  way  and  water. 

TO.  Kvery  free  miner,  on  application  to  the  Mining  Recorder 
of  tlie  district,  shall  be  entitled  to  a  printed  copy  of  these  regulations 
free  of  charge. 

80.  Affidavits  and  declarations  made  under  the  provisions  of 
these  regulations  can  be  made  before  any  person  duly  authorized  to 
administer  an  oatli  or  declaration. 

Hi.  'J'lie  ^Minister  of  the  Interior,  or  any  one  deputed  by  him, 
and  the  Mining  Recorder  shall  have  the  right  to  enter  into  or  upon 
and  examine  any  mineral  claim  or  mine  within  the  meaning  of  these 
regulations. 

W2.  Where  a  claim  has  been  recorded  under  any  name,  and  the 
owner  or  his  agent  is  desirous  of  changing  the  same,  the  Mining 
Reconjer  may,  upon  application  being  made  by  such  owner  or  agent, 
and  ujion  j)aynient  of  a  fee  of  twenty-five  dollars  amend  the  record 
accordingly.  Provided,  however,  that  such  change  of  name  shall  not 
in  any  way  affect  or  prejudice  any  proceedings  or  execution  against 
the  owners  of  the  said  claim. 

H^.  Whenever  through  the  acts  or  defaults  of  any  person  other 
Ihnn  the  recorded  owner  of  a  mineral  claim  or  his  agent  by  him  duly 
authorized,  the  evidence  of  the  location  or  record  on  the  ground,  or 
the  situation  of  a  mineral  claim  has  been  destroyed,  lost  or  effaced. 
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or  is  difficult  of  ascertainment,  nevertheless  effect  shall  be  given  to 
same  as  far  as  possible,  and  the  Court  shall  have  power  to  m^ke  all 
necessary  inquiries,  directions  and  references  in  the  premises,  for 
the  purposes  of  carrying  out  the  object  hereof,  and  vesting  title  in 
the  first  bona  fide  acquirer  of  the  claim. 

84.  Nothing  herein  contained  shall  be  construed  to  limit  the 
light  of  the  Lieutenant-Governor  of  the  North- West  Territories  in 
Council,  or  of  the  proper  authorities  in  any  province  containing 
Dominion  lands,  to  lay  out,  from  time  to  time,  public  roads  across, 
through,  along,  or  under  any  ditch,  water  privilege  or  mining  right, 
without  compensation. 

85.  Nothing  herein  contained  shall  affect  any  litigation  pending 
at  the  time  of  the  passage  of  these  regulations. 

86.  Should  it  be  proven  to  the  satisfaction  of  the  Mining  Re- 
corder that  any  free  miner  has  been  guilty  of  misrepresentation  in 
the  statement  sworn  to  by  him  in  recording  any  claim,  or  in  any  of 
the  statements  required  to  be  made  by  him  under  oath  under  these 
regulations,  or  to  have  been  found  removing  or  disturbing  with  in- 
tent to  remove,  or  defacing  any  legal  post  or  stake  or  other  marked 
placed  under  the  provisions  of  these  regulations,  the  Mining  Recorder 
may  cancel  the  said  free  miner's  certificate  and  may  in  his  discretion 
order  that  such  person  be  debarred  from  the  right  to  obtain  a  free 
miner's  certificate  for  any  length  of  time  he  may  deem  advisable. 
The  Mining  Recorder  shall  forthwith  upon  any  such  decision  by  him 
notify  every  other  Mining  Recorder  of  such  decision.  Every  free 
miner  shall  have  the  right  to  appeal  from  the  decision  of  the  Mining 
Recorder  to  the  Minister  of  the  Interior. 

For  Forms  referred  to  in  these  regulations,  see  Appendix  II. 


Regulations  Governing  Placer  Mining  in  the  Provisional  Dis- 
trict OF  Yukon,  North-West  Territories. 

(Approved  by  Order  in  Council  of  18th  January,  1898.) 

INTERPRETATION. 

"  Free  miner "  shall  mean  a  male  or  female  over  the  age  of 
eighteen  but  not  under  that  age,  or  joint  stock  company,  named  in, 
and  lawfully  possessed  of,  a  valid  existing  free  miner's  certificate,  and 
no  other. 
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''  I^gal  post "  shall  mean  a  stake  standing  not  less  than  four 
feet  above  the  ground  and  flatted  on  two  sides  for  at  least  one  foot 
from  the  top.  15oth  sides  so  flatted  shall  measure  at  least  four  inches 
across  the  face.  It  sluill  also  mean  any  stump  or  tree  cut  off  and 
flatted  or  faced  to  the  above  height  and  size. 

**  Close  season  "  sliall  mean  the  period  of  the  year  during  which 
l>lacer  mining  is  generally  susj)ended.  The  period  to  be  fixed  by  the 
Alining  Keeorder  in  whose  district  the  claim  is  situated. 

"  ^fineral  "  shall  include  all  minerals  whatsoever  other  than  coal. 

"Joint  Stock  Company''  shall  mean  any  company  incorporated 
for  mining  purposes  under  a  Canadian  charter  or  licensed  by  the 
Covcrnment  of  Canada. 

"  Mining  Recorder "  shall  mean  the  official  apj)ointcd  by  the 
Cold  Commissioner  to  record  applications  and  grant  entries  for  claims 
in  tlic  Alining  Divisions  into  wliidi  the  Commissioner  may  divide  the 
Yukon  District. 


FREE  MINERS  AND  THEIR    PRIVILEGES. 

1.  Every  person  over,  but  not  under  eighteen  years  of  age,  and 

every  joint  stock  company,  sliall  be  entitled  to  all  the  rights  and 
])rivil('ges  of  a  free  miner,  imder  these  regulations  and  under  the 
regulations  governing  quartz  mining,  and  shall  be  considered  a  free 
uiiner  upon  taking  out  a  free  miner's  certificate.  A  free  miner's  cer- 
tificate issued  to  a  joint  stock  company  shall  be  issued  in  its  cor- 
jtorato  name.     A  free  miner's  certificate  shall  not  l)e  transferable. 

2.  A  free  minor's  certificate  may  be  granted  for  one  year  to  run 
from  the  date  thereof  or  from  the  ex])iration  of  the  applicant's  then 
existing  ccMtificnte,  uj)on  the  ]myment  therefor  of  the  sum  of  $10, 
unless  the  certificate  is  to  be  issued  in  favour  of  a  joint  stock  com- 
pany, in  which  case  the  fee  shall  be  fifty  dollars  for  a  company  hav- 
ing a  nominal  capital  of  $100,000  or  less,  and  for  a  company  having 
a  nominal  capital  exceeding  $100,000,  the  fee  shall  be  one  hundred 
dollars.  Only  one  person  or  joint  stock  company  shall  be  named  in 
n  certificate. 
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3.  A  free  miner's  certificate  shall  be  on  the  following  form: — 

DOMINION  OF  CANADA. 

FREE  miner's   CERTIFICATE. 

(Non-transferable.) 

Date  No. 

Valid  for  one  year  only. 

This  is  to  certify  that  of  has  paid  me 

this  day  the  sum, of  and  is  entitled  to  all  the  rights 

and  privileges  of  a  free  miner,  under  any  mining  regulations  of  the 

Government  of  Canada,  for  one  year  from  the  day  of 

18     . 

This  certificate  shall  also, grant  to  the  holder  thereof  the  privi- 
lege of  fishing  and  shooting,  subject  to  the  provisions  of  any  Act 
which  has  been  passed,  or  which  may  hereafter  be  passed  for  the  pro- 
tection of  game  and  fish;  also  the  privilege  of  cutting  timber  for 
actual  necessities,  for  building  houses,  boats,  and  for  general  mining 
operations;  such  timber,  however,  to  be  for  the  exclusive  use  of  tiie 
miner  himself,  but  such  permission  shall  not  extend  to  timber  which 
may  have  been  heretofore  or  which  may  hereafter  be  granted  to  other 
persons  or  corporations. 

4.  Free  miners'  certificates  may  be  obtained  by  applicants  in  per- 
son at  the  Department  of  the  Interior,  Ottawa,  or  from  the  agents  of 
Dominion  Lands  at  Winnipeg,  Manitoba;  Calgary,  Edmonton,  Prince 
Albert,  in  the  North-west  Territories;  Kamloops  and  New  West- 
minster, in  the  Province  of  British  Columbia;  at  Dawson  City  in  the 
Yukon  District;  also  from  agents  of  the  Government  at  Vancouver 
and  Victoria,  B.C.,  and  at  other  places  which  may  from  time  to  time 
be  named  by  the  Minister  of  the  Interior. 

5.  If  any  person  or  joint  stock  company  shall  apply  for  a  free 
miner's  certificate  at  the  agent's  office  during  his  absence,  and  shall 
leave  the  fee  required  by  these  regulations,  with  the  officer  or  other 
person  in  charge  of  said  office,  he  or  it  shall  be  entitled  to  have  such 
certificate  from  the  date  of  such  application;  and  any  free  miner  shall 
at  any  time  be  entitled  to  obtain  a  free  miner's  certificate  commenc- 
ing to  run  from  the  expiration  of  his  then  existing  free  miner's  cer- 
tificate, provided  that  when  he  applies  for  such  certificate,  he  shall 
produce  to  the  agent,  or  in  case  of  his  absence  shall  leave  with  the 
officer  or  other  person  in  charge  of  the  agent's  office,  such  existing 
certificate. 
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O.  If  any  free  miner^s  certificate  be  accidentally  destroyed  or 
lost,  the  owner  tliereof  may,  on  payment  of  a  fee  of  two  dollars,  have 
a  true  copy  of  it,  signed  by  the  agent,  or  other  pei*son  by  whom  or 
out  of  whose  otlice  the  original  was  issued.  Every  such  copy  shall 
be  marked  "Substituted  Certificate'';  and  imless  some  material 
irre^ailarity  be  shown  in  respect  thereof,  every  original  or  substituted 
fret'  miner's  certificate  shall  be  evidence  of  all  matters  therein  con- 
tained. 

T.  Xo  person  or  joint  stock  company  will  be  recognized  as  hav- 
ing any  right  or  interest  in  or  to  any  placer  claim,  quartz  claim, 
mining  lease,  bed-rock  flume  grant,  or  any  minerals  in  any  ground 
coiu))ris(d  therein,  or  in  or  to  any  water  right,  mining  ditch,  drain, 
tunnel,  or  fhime,^  nnless  he  or  it  and  every  person  -  in  liis  or  its  em- 
I)loyment  shall  have  a  free  miner's  certificate  unexpired.  And  on  the 
exj»iration  of  a  free  miner's  certificate  the  owner  thereof  shall  abso- 
lutely forfeit  all  his  rights  and  interest  in  or  to  any  placer  claim, 
mining  lease,  bed-rock  flnme  grant,  and  any  minerals  in  any  ground 
comprised  therein,-**  and  in  or  to  any  and  every  water  right,  mining 
ditch,  drain,  tunnel,  or  flnme,  which  may  be  held  or  claimed  by  such 
owner  of  sucli  expired  free  miner's  certificate,  nnless  such  owner  shall, 
on  or  l)efore  the  day  following  the  ex})iration'of  such  certificate,  ob- 
tain a  new  free  miners  certificate.  Provided,  nevertheless,  that  should 
any  co-owner  fail  to  keep  up  his  free  miner's  certificate,  such  failure 
shall  not  cause  a  forfeiture  or  act  as  an  abandonment  of  the  claim, 
but  the  interest  of  the  co-owner  who  shall  fail  to  keep  up  his  free 
miner's  certificate  shall,  ipso  facto,  be  and  become  vested  in  his  co- 
owners,  pro  rain  according  to  their  former  interests;  provided,  never- 
theless, that  a  shareholder  in  a  joint  stock  company  need  not  be  fi 
free  miner,  and  though  not  a  free  miner,  shall  be  entitled  to  buy,  sell, 
liold,  or  dispose  of  any  shares  therein. 

'  "  Flume  ••  is  defined  by  the  Standard  Dictionary  to  be  "  a  conduit, 
usually  a  wooden  structure,  for  conveying  water  to  be  utilizod,  as  for  a 
mill-whorl,  or  an  ore-washer."  In  the  United  States  it  may  mean  "a 
narrow  passage  or  gap  through  which  a  torrent  passes,"  or  "a  chute,"  or 
"  a  rivrr."  A  chute  is  (1)  An  inclined  trough  or  vertical  conduit  for  con- 
voying water  or  solid  materials  from  a  higher  to  a  lower  level.  (2)  An 
inrlinod  watercourse,  natural  or  artificial,  especially  one  through  which 
boats  or  timber  arc  carried,  ns  in  a  dam. 

'  Qunrrr,  whether  this  would  extend  to  persons  In  the  employ  of  Ihe 
free  minor  or  Joint-s^ock  company  outside  the  Provisional  District  of 
Yukon.  The  words  are  unlimited,  and  It  would  therefore  be  discreet  for 
Intending  investors  to  obtain  an  interpretation  by  competent  authority, 
i.e.,  the  Minister  of  the  Interior,  Gold  Commissioner,  or  Mining  Recorder, 
at  the  earliest  possible  moment. 
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» The  riglit  of  -a  free  miner  to  work  his  claim  subject  to  the  regula- 
tions is  property,  and  although  the  title  to  the  land  remains  vested  In 
the  Crown,  the  free  miner  is  the  owner  of  the  minerals  which  he 'severs 
from  the  land. 

Forbes  v.  Gracey,  1876,  94  N.  S.  R.  762. 

8.  Every  free  miner  shall,  during  the  continuance  of  his  certifi- 
cate, but  not  longer,  have  the  right  to  enter,  locate,  prospect,  and 
mine  for  gold  and  other  minerals  upon  any  lands  in  the  Yukon  Dis- 
trict, whether  vested  in  the  Crown  or  otherwise,  except  upon  Gov- 
ernment reservations  for  town  sites,  land  which  is  occupied  by  au}^ 
building,  and  any  land  falling  within  the  curtilage  of  any  dwelling 
house,  and  any  land  lawfully  occupied  for  placer  mining  purpoc-es, 
and  also  Indian  reservations.^ 

^  As  to  Indian  Reserves: 

See  St.  Catherines  M.  &  L.  Co.  v.  The  Queen,  14  App.  Cas.  46. 

See  The  Indian  Act,  R.  S.  C.  1886,  c.  43. 

O.  Previous  to  any  entry  being  made  upon  lands  lawfully  occu- 
pied, such  free  miner  shall  give  adequate  security,  to  the  satisfaction 
of  the  Mining  Recorder,  for  any  loss  or  damage  which  may  be  caused 
by  such  entry;  and  after  such  entry  he  shall  make  full  compensation 
to  the  occupant  or  owner  of  such  lands  for  any  loss  or  damage  which 
may  be  caused  by  reason  of  such  entry;  such  compensation,  in  case 
of  dispute,  to  be  determined  by  a  court  having  jurisdiction  in  min- 
ing disputes,  with  or  without  a  jury. 


NATURE  AND   SIZE   OF  CLAIMS. 

10.  A  creek  ^  or  gulch  claim  shall  be  250  feet  long  measured  in 
the  general  direction  of  the  creek  or  gulch.  The  boundaries  of  the 
claim  which  run  in  the  general  direction  of  the  creek  or  gulch  shall  be 
lines  along  bed  or  rim  rock  three  feet  higher  than  the  rim  or  edge  of 
the  creek,  or  the  lowest  general  level  of  the  gulch  within  the  claim, 
so  drawn  or  marked  as  to  be  at  every  point  three  feet  above  the  rim 
or  edge  of  the  creek  or  the  lowest  general  level  of  the  gulch,  oppo- 
site to  it  at  right  angles  to  the  general  direction  of  the  claim  for  its 
length,  but  such  boundaries  shall  not  in  any  case  exceed  1,000  feet  on 
each  side  of  the  centre  of  the  stream  or  gulch.    (See  Diagram  ISTo.  1.) 

^  The  word  "  creek  "  is  obviously  not  used  in  the  English  sense  as 
meaning  "  a  small  inlet,  bay,  or  cove,  a  recess  in  the  shore  of  the  pea," 
etc.,  but  with  the  American  meaning  of  a  "  small  stream  less  than  a 
river."     It  is  used  in  contradistinction  to  the  word  river  in  No.  12. 

The  word  is  used  in  the  statute  28  Hen.  VIII.  c.  15,  s.  1. 
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See  Coulson  &  Forbes  on  Waters,  p.  11;  R.  v.  Keyn,  1876,  2  Ex. 
Div.  63. 

Hall  on  the  Sea  Shore,  p.  15. 
Hale,  De  Jure  Maris,  p.  7,  c.  4. 

Bakor  v.  City  of  Boston,  1831,  12  Pick.  (Mass.)  183. 
Schermerhorn  v.  Hudson  River  R.  Co..  1868,  38  N.  Y.  103. 
Whelan  v.  McLachlan,  1865,  16  U.  C.  C.  P.  102,  following  Boale 
V.  Dickson,  1863,  13  U.  C.  C.  P.  337,  which  was  overruled  by 
the    Privy    Council    in    Caldwell    v.    McLaren,    (1894)  App. 
Cas.  392. 

11.  Jf  the  boundaries  be  less  than  one  hundred  feet  apart  hori- 
zontally, they  shall  be  lines  traced  along  bed  or  rim  rock  one  hundred 
feet  a])art  horizontally,  following  as  nearly  as  practica])le  the  direc- 
tion of  the  valley  for  the  lengtli  of  the  claim.  (See  Diagram  Xo.  2.) 

1*2.  A  river  claim  shall  be  situated  only  on  one  side  of  the  river  * 
and  t^hall  not  exceed  250  feet  in  length,  measured  in  the  general 
direction  of  the  river.  The  other  boundary  of  the  claim  which  runs 
in  the  general  direction  of  the  river  shall  be  lines  along  bed  or  rim 
rock  three  feet  higher  than  tlie  rim  or  edge  of  the  river  within  the 
claim  so  drawn  or  marked  as  to  be  at  every  point  three  feet  above 
tlie  rim  or  edge  of  the  river  opposite  to  it  at  right  angles  to  the  gen- 
eral direction  of  the  claim  for  its  length,  but  such  boundaries  shall 
not  in  any  case  be  less  than  250  feet,  or  exceed  a  distance  of  1,000 
feet  from  low  water  mark  of  the  river.  (See  Diagram  No.  3.) 

'  A  river  is  defined  in  the  Standard  Dictionary  as  a  large  stream.  No 
test  is  given  for  determining  how  large  a  stream  must  be  to  become  a 
river.    It  is  possible  that  the  test  may  be  held  to  be  navigability. 

The  signification  of  the  word  river  was  discussed  in  The  State  v.  Gil- 
manton.  1843,  14  N.  H.  467. 

The  meaning  of  the  word  river  was  discussed  In.  McHardy  v.  Bllice, 
1877,  1  A.  R.  628,  where  a  stream  called  Black  Creek,  from  30  to  40  feet 
wide,  was  held  to  bo  a  river. 

Woolrych  on  Sewers,   31. 

Call  is  on  Sowers.  77. 

"  A  body  of  flowing  water  of  no  specific  dimensions — larger  than  a 
brook  or  rivulet,  less  than  a  son— a  running  stream,  pent  on  each  side  by 
walls  or  banks."    Alabama,  v.  Georgia,  23  Howard  (U.  S.)  513. 

13.   A  ''bill  dnim"  shall  not  exceed  250  feet  in  length,  drawn 

parallel  to  the  main  direction  of  the  stream*  or  ravine  on  which  it 
fronts.  Parallel  ^  lines  drawn  from  each  end  of  the  base  line  at  right 
angles  thereto,  and  running  to  the  summit  of  the  hill  (provided  the 
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distance  does  not  exceed  1,000  feet),  shall  constitute  the  end  bo.m- 
daries  of  tlie  claim.  * 

'  The  meaning  of  the  word  "  streams "  in  an  Ontario  statute  was 
considered  by  the  Privy  Council  in  Caldwell  v.  McLaren,  1884,  9  App. 
Cas.  392. 

The  statute  passed  in  consequence  of  this  decision  is  entitled  "  An 
Act  for  protecting  the  public)  interest  in  Rivers,  Streams  and  Creel^s." 
R.  S.  O.  1897,  c.  142. 

The  word  "  stream  "  is  defined  for  the  purposes  of  "  Rivers  Pollution 
Prevention  Act,  1876,"  by  39  &  40  Vict.  (Imp.)  c.  75,  s.  20. 

'In  Clark  v.  Adie,  1877,  2  App.  Cas.  423,  the  word  "parallel"  was 
construed  in  its  popular  and  not  in  its  purely  mathematical  sense. 

X4.  All  other  placer  claims  shall  be  250  feet  square. 

15.  Every  placer  claim  shall  be  as  nearly  as  possible  rectangular 
in  form,  and  marked  by  two  legal  posts  firmly  fixed  in  the  ground 
in  the  manner  shown  in  diagram  No.  4.  The  line  between  the  two 
jjosts  shall  be  well  cut  out  so  that  one  post  may,  if  the  nature  of  the 
surface  will  permit,  be  seen  from  the  other.  The  flatted  side  of  each 
post  shall  face  the  claim,  and  on  each  post  shall  be  written  on  the 
side  facing  the  claim,  a  legible  notice  stating  the  name  or  number  of 
the  claim,  or  both  if  possible,  its  length  in  feet,  the  date  when  staked, 
and  the  full  christian  and  surname  of  the  locator. 

IC  Every  alternate  ten  claims  shall  be  reserved  for  the  Govern- 
ment of  Canada.  That  is  to  say  when  a  claim  is  located,  the  dis- 
co verer^s  claim  and  nine  additional  claims  adjoining  each  other  and 
numbered  consecutively  will  be  open  for  registration.  Then  the  next 
ten  claims  of  250  feet  each  will  be  reserved  for  the  Government,  and 
so  on.  The  alternate  group  of  claims  reserved  for  the  Crown  shall 
be  disposed  of  in  such  manner  as  may  be  decided  by  the  Minister  of 
the  Interior. 

IT.  The  penalty  for  trespassing  upon  a  claim  reserved  for  the 
Crown,  shall  be  immediate  cancellation  by  the  Mining  Recorder  of 
any  entry  or  entries  which  the  person  trespassing  may  have  obtained, 
whether  by  original  entry  or  purchase,  for  a  mining  claim,  and  the 
refusal  by  the  Mining  Recorder  of  the  acceptance  of  any  application 
which  the  person  trespassing  may  at  any  time  make  for  a  claim.  In 
addition  to  such  penalty,  the  Mounted  Police,  upon  a  requisition 
from  the  Mining  Recorder  to  that  effect,  shall  take  the  necessary 
steps  to  eject  the  trespasser. 

18.  In  defining  the  size  of  claims,  they  shall  be  measured  hori- 
zontally irrespective  of  inequalities  on  the  surface  of  the  ground. 
46— M 


722  DOMINION 


lO.  If  any  free  ininer  or  party  of  free  miners  discover  a  new 
mine,  and  such  discovery  shall  be  established  to  the  satisfaction  of 
the  Mine  Kecorder,  creek,  river,  or  liill,  claims  of  the  following  size 
shall  be  allowed,  namely: — 

To  one  discoverer,  one  claim,  500  feet  in  length. 

To  a  party  of  two  discoverers,  two  claims,  amounting  together 
to  1,000  feet  in  length. 

To  each  member  of  a  party  beyond  two  in  number,  a  claim  of 
the  ordinary  size  only. 

20.  A  new  stratum  of  auriferous  earth  or  frravel  situated  in  a 
locality  where  the  claims  have  been  abaiuloned  shall  for  this  purpose 
l;e  deenunl  a  new  mine,  although  the  same  locality  shall  have  been 
previously  worked  at  a  difTcrent  level. 

21.  The  fonns  of  ai)plication  for  a  grant  for  placer  mining,  and 
the  grant  of  the  same,  shall  be  those  contained  in  forms  '*  II  "  and 
"  I  "  in  the  schedule  hereto. 

22.  A  claim  shall  be  recorded  with  the  Mining  Recorder  in 
whose  district  it  is  situated,  within  ten  days  after  the  location  thereof, 
if  it  is  located  within  ten  miles  of  tlic  ^Mining  Recorder's  office.  One 
extra  day  shall  be  allowed  for  every  additional  ten  miles  or  fraction 
thereof. 

23.  In  the  event  of  the  claim  being  more  than  one  hundred 
miles  from  a  Recorder's  ofTice,  and  situated  where  other  claims  arc 
being  located,  the  free  miners,  not  less  than  five  in  number,  are  au- 
thorized to  meet  and  appoint  one  of  their  number  a  "Free  Miners* 
Recorder,"  who  shall  act  in  that  capacity  until  a  Mining  Recorder 
is  appointed  ]»y  the  Gold  Commissioner. 

24.  The  *' Free  ^Miners'  Recorder"  shall  at  the  earliest  possible 
date  after  his  apimintment,  notify  the  nearest  Government  Mining 
Recorder  thereof,  and  upon  the  arrival  of  the  Government  Mining 
Recorder,  he  shall  deliver  to  him  his  records  and  the  fees  received  for 
recording  the  claims.  The  Government  Mining  Recorder  shall  then 
frrant  to  each  free  miner  whose  name  appears  in  the  records,  an  entry 
for  his  claim  on  form  "  T  "  of  these  regulations,  provided  an  appli- 
cation has  been  made  by  him  in  accordance  with  form  "IT"  thereof. 
Tlio  entry  to  date  from  the  time  the  "Free  Miners*  Recorder"  re- 
corded the  application. 
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25.  If  the  "  Free  Miners'  Recorder  "  fails  within  three  months 
to  notify  the  nearest  Government  Mining  Recorder  of  his  appoint- 
ment, the  claims  which  he  may  have  recorded  will  be  cancelled. 

26.  During  the  absence  of  the  Mining  Recorder  from  his  office, 
the  entry  for  a  claim  may  be  granted  by  any  person  whom  he  may  ap- 
point to  perform  his  duties  in  his  absence. 

27.  Entry  shall  not  be  granted  for  a  claim  which  has  not  been 
staked  by  the  applicant  in  person  in  the  manner  specified  in  these 
regulations.  An  affidavit  that  the  claim  was  staked  out  by  the  appli- 
cant shall  be  embodied  in  form  "  H  "  in  the  schedule  hereto. 

28.  An  entry  fee  of  fifteen  dollars  shall  be  charged  the  first  year, 
and  an  annual  fee  of  fifteen  dollars  for  each  of  the  following  years. 
This  provision  shall  apply  to  claims  for  which  entries  have  already 
been  granted. 

20.  A  statement  of  the  entries  granted  and  fees  collected  shall 
be  rendered  by  the  Mining  Recorder  to  the  Gold  Commissioner  at 
least  every  three  months,  which  shall  be  accompanied  by  the  amount 
collected. 

30.  A  royalty  of  ten  per  cent,  on  the  gold  mined  shall  be  levied 
and  collected  on  the  gross  output  of  each  claim.^  The  royalty  may 
be  paid  at  banking  offices  to  be  established  under  the  auspices  of  the 
Government  of  Canada,  or  to  the  Gold  Commissioner,  or  to  any  Min- 
ing Recorder  authorized  by  him.  The  sum  of  $2,500  shall  be  de- 
ducted from  the  gross  annual  output  of  a  claim  when  estimating  the 
amount  upon  which  royalty  is  to  be  calculated,  but  this  exemption 
shall  not  be  allowed  unless  the  royalty  is  paid  at  a  banking  office  or 
to  the  Gold  Commissioner  or  Mining  Recorder.  When  the  royalty 
is  paid  monthly  or  at  longer  periods,  the  deduction  shall  be  made 
ratable  on  the  basis  of  $2,500  per  annum  for  the  claim.  If  not  paid 
to  the  bank.  Gold  Commissioner  or  Mining  Recorder,  it  shall  be  col- 
lected by  the  customs  officials  or  police  officers  when  the  miner  passes 
the  posts  established  at  the  boundary  of  a  district.  Such  royalty  to 
form  part  of  the  consolidated  revenue,  and  to  be  accounted  for  by 
the  officers  who  collect  the  same  in  due  course.  The  time  and  man- 
ner in  which  such  royalty  shall  be  collected  shall  be  provided  for  by 
regulations  to  be  made  by  the  Gold  Commissioner. 

1  No  provision  is  made  for  collecting  a  royalty  on  gold  mined  Ly  a 
free  miner,  pursuant  to  the  right  to  mine  conferred  on  him  by  No.  8. 
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.  DIAGRAM   No.  I 

PLAN  OF  CREEK  OR  GULCH  CLAIM. 


SECTIONAL  PLAN  OF  A  CREEK  CLAIM. 


SECTIONAL   Plan  of  a  GULCH  CLAIM. 
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DIAGRAM   No,.  ,2. 

PLAN  SHEWING  SIDE    BOUNDARIES  LESS  THAN 
100  FEET  APART 

^00   fMt 
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DIAGRAM  No.  3. 

SECTIONAL  PLAN  OF  A  RiVER  CLAIM. 


DIAGRAM   No.  4 

SHEWING   HOW  CLAIMS  ARE  TO  BE  STAKED 
PLAN  OF  A  CREEK  OR  GULCH, CLAIM 


PLAN   OF  A  KiVER  CLAIM 
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•il.  |)»'fniilt  in  jmyment  of  such  royalty,  if  contiiuicd  for  ten  ilays 
alter  noliee  has  been  jmstetl  on  the  elaiui  in  resi)eet  of  which  it  is 
demanded,  or  in  the  vicinity  of  such  claim,  by  the  (lold  Commissioner 
or  his  ii«;ent,  shall  he  followed  hy  caiuvllation  of  the  claim.  Any 
attempt  to  defraud  the  Crown  l)y  withholding  any  part  of  the  revenue 
tlius  provided  for,  hy  making  false  statements  of  the  amount  taken 
out,  shall  he  punished  hy  cancellation  of  the  claim  in  respect  of 
which  fraud  or  false  statements  have  been  committed  or  made.  In 
respect  to  the  facts  as  to  such  fraud  or  false  statements  or  non-pay- 
ment of  royalty,  the  decision  of  the  Gold  Commissioner  shall  be  final. 

•12.  After  the  recording  of  a  claim  the  removal  of  any  post  by 
the  holder  thereof  or  by  any  person  acting  in  his  behalf  for  the  pur- 
pose of  changing  the  boundaries  of  his  claim,  shall  act  as  a  forfeiture 
of  the  claim. 

33.  The  entrv  of  every  holder  of  a  grant  for  placer  mining  must 
be  renewed  and  his  receipt  relinquished  and  replaced  every  year,  the 
<ntry  fee  being  paid  each  time. 

34.  The  holder  of  a  creek,  gidch  or  river  claim  may,  within  sixty 
days  after  staking  out  the  claim,  obtain  an  entry  for  a  hill  claim  ad- 
joining it,  by  paying  to  the  ^fining  Recorder  the  sum  of  one  hundred 
dollars.  This  permission  shall  also  be  given  to  the  holder  of  a  creek, 
gulch  or  river  claim  obtained  under  former  regulations,  provided  that 
the  hill  claim  is  available  at  the  time  an  application  is  made  therefor. 

35.  Xo  minor  shall  receive  a  grant  of  more  than  one  mining 
claiin  in  a  mining  district,  the  boundaries  of  which  shall  be  defined 
by  the  Mining  l?ecorder,  Init  the  same  miner  may  also  hold  a  hill 
claim,  ac(juired  by  him  under  these  regulations  in  connection  with  a 
creek,  gulch  or  river  claim,  and  any  number  of  claims  by  purchase; 
and  any  number  of  miners  may  unite  to  work  their  claims  in  common, 
upon  such  terms  as  they  may  arrange,  provided  such  agreement  is 
registered  with  the  ^fining  Kecorder  and  a  fee  of  five  dollars  paid  for 
(ach  registration. 

30.  Any  free  miner  or  miners  may  sell,  mortgage,  or  dispose 
of  his  or  their  claims,  provided  such  disposal  be  registered  with,  and 
n  foo  of  two  dollars  paid  to  the  Mining  Recorder,  who  shall  there- 
upon give  the  assignee  a  certificate  in  the  form  *' J'*  in  the  schedule 
hereto. 
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37.  Every  free  miner  shall  during  the  continuance  of  his  grant 
have  the  exclusive  right  of  entry  upon  his  own  claim  for  Jhe  miner- 
like working  thereof,  and  the  construction  of  a  residence  thereon,  and 
shall  be  entitled  exclusively  to  all  the  proceeds  realized  therefrom, 
upon  which,  however,  the  royalty  prescribed  by  these  regulations 
shall  be  payable;  provided  that  the  Mining  Recorder  may  grant  to 
the  holders  of  other  claims  such  right  of  entry  thereon  as  may  be 
absolutely  necessary  for  the  working  of  their  claims,  upon  such  terms 
as  may  to  him  seem  reasonable.  He  may  also  grant  permits  to  miners 
to  cut  timber  thereon  for  their  own  use. 

38.  Every  free  miner  shall  be  entitled  to  the  use  of  so  much  of 
the  water  naturally  flowing  through  or  past  his  claim,  and  not  al- 
ready lawfully  appropriated,  as  shall,  in  the  opinion  of  the  Mining 
Recorder  be  necessary  for  the  due  working  thereof,  and  shall  be  en- 
titled to  drain  his  own  claim  free  of  charge. 

30.  A  claim  shall  be  deemed  to  be  abandoned  and  open  to  occu- 
pation and  entry  by  any  person  when  the  same  shall  have  remained 
unworked  on  working  days,  excepting  during  the  close  season,  by  the 
grantee  thereof  or  by  some  person  on  his  behalf  for  the  space  of 
seventy-two  hours,  unless  sickness  or  other  reasonable  cause  be  shown 
to  the  satisfaction  of  the  Mining  Recorder,  or  unless  the  grantee  is 
absent  on  leave  given  by  the  Mining  Recorder,  and  the  Mining  Re- 
corder, upon  obtaining  evidence  satisfactory  to  himself,  that  this  pro- 
vision is  not  being  complied  with,  may  cancel  the  entry  given  for 
a  claim. 

40.  If  any  cases  arise  for  which  no  provision  is  made  in  these 
regulations,  the  provisions  of  the  regulations  governing  the  disposal 
of  mineral  lands  other  than  coal  lands,  approved  by  His  Excellency 
the  Governor  in  Council  on  the  9th  of  November,  1889,  or  such  other 
regulations  as  may  be  substituted  therefor,  shall  apply. 

For  Forms  referred  to  in  these  Regulations,  see  Appendix  II. 
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Kegulatioxs   governing  Placer  Mining  along  the  North 
Saskatchewan  Kiver  in  the  Xorth-West  Territories. 

Saturday,  the  17th  day  of  April,  1897. 

present: — 

IJIS  EXCELLEXCY  THE  GOVEKNOR-GENEllAL  IN 
COUNCIL. 

Whereas  it  is  represented  that  the  regulations  governing  the  dis- 
posal oi'  placer  mining  claims,  established  by  Order  of  the  Governor- 
General  in  Council  on  the  9th  November,  1889,  have  not  operated 
satisfactorily  in  the  disposal  of  mining  locations  on  the  North 
Saskatchewan  Kiver,  in  the  North- West  Territories: 

His  Excellency  in  virtue  of  the  provisions  of  "  The  Dominion 
I^ands  Act,"  chapter  54  of  the  Kevised  Statutes  of  Canada,  and  by 
and  with  the  advice  of  the  Queen's  Privy  Council  for  Canada,  is 
pleased  to  order  that  tlie  following  regulations  for  the  disposal  and 
governance  of  placer  mining  claims  along  the  North  Saskatchewan 
Kiver,  in  the  Xorth-West  Territories,  shall  be  and  the  same  are  hereby 
adopted  and  established. 

interpretation. 

"  Bar  Diggings"  shall  mean  any  part  of  a  river  over  which  tlie 
water  extends  when  the  river  is  in  its  flooded  state,  and  which  is  not 
covered  at  low  water. 

**  Bench  Claim  "  shall  mean  a  part  of  the  present  bank  of  the 
river  overlying  a  portion  of  what  was  originally  a  gravel  bar  in  tlic 
river,  and  sliall  include  "  bar  diggings." 

"  Legal  T*ost "  sliall  mean  a  stake  standing  not  less  than  four 
feet  above  the  ground  and  scjuared  on  four  sides  for  at  least  one  foot 
from  tlie  top.  Both  sides  so  squared  shall  measure  at  least  four  in- 
ches across  its  face.  It  shall  also  mean  any  stump  or  tree  cut  oft  and 
sijujired  or  faced  to  the  above  height  and  size. 

"  Close  Season  "  shall  mean  the  period  of  the  year  during  which 
plneer  mining  is  generally  suspended.  The  period  to  be  fixed  by 
the  aizent  of  Dominion  lands  in  whose  district  a  mining  location  is 
situated. 
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"  Locality  "  shall  mean  a  stretch  of  river  within  ten  miles  from 
any  point  on  the  river. 

"  ^Mineral "  shall  include  all  minerals  whatsoever  other  than  coal. 


NATURE  AND  SIZE  OF  CLAIMS. 

For  "bar  diggings"  a  strip  of  land  100  feet  along  high  water 
mark,  and  thence  extending  into  the  river  to  the  lowest  water  level. 

"  Bench  claims  "  shall  be  a  hundred  feet  along  high  water  mark 
and  shall  extend  forward  to  low  water  mark  and  back  to  the  bank  of 
the  valley.  Provided,  however,  that  if  the  distance  from  high  water 
mark  to  the  bank  of  the  valley  exceeds  1,000  feet  the  length  of  the 
claim  shall  be  confined  to  that  number  of  feet. 

Entry  may  be  obtained  for  a  "  bar  digging  "  or  a  bench  claim 
upon  complying  with  the  following  regulations: — 

1.  Any  person  who  desires  to  work  "bar  diggings"  may  upon 
payment  of  a  fee  of  $1  to  the  agent  of  Dominion  lands,  obtain  a  free 
miner's  certificate  upon  form  "  A  "  in  the  schedule  to  these  regula- 
tions. '  This  certificate^  will  entitle  the  holder  thereof  to  stake  out 
"bar  diggings"  at  any  time  in  accordance  with  the  provisions  of 
these  regulations,  and  work  the  same  without  further  reference  to 
the  agent.  It  will  be  necessary,  however,  for  the  holder  of  the  certi- 
ficate to  comply  with  the  provisions  of  these  regulations  as  to  working 
the  claim. 

2.  A  "  bench  claim "  shall  be  recorded  with  the  agent  of  Do- 
minion lands  in  whose  district  it  is  situated  within  three  days  after 
the  location  thereof,  if  it  is  located  within  ten  miles  of  the  agent's 
office.  One  extra  day  shall  be  allowed  for  making  such  record  for 
every  additional  ten  miles  or  fraction  thereof. 

3.  An  entry  fee  of  $5  shall  be  charged  and  the  entry  will  be 
good  for  one  year  from  the  date  thereof. 

4.  The  sides  of  a  claim  for  a  "  bar  digging  "  shall  be  two  parallel 
lines  run  as  nearly  as  possible  at  right  angles  to  the  stream  and  shall 
be  marked  by  four  legal  posts,  one  at  each  end  of  the  claim  at  or  about 
high  water  mark,  also  one  at  each  end  of  the  claim  at  or  about  the 
edge  of  the  water.  One  of  the  posts  at  high  water  mark  shall  be 
legibly  marked  with  the  name  of  the  miner  and  the  date  upon  which 
the  claim  was  staked. 
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5.  The  sides  of  a  beneli  claim  shall  be  parallel  lines  running  as 
nearly  as  possible  at  right  angles  to  the  stream,  and  shall  be  marked 
by  six  legal  posts,  one  at  each  side  of  the  claim  at  or  about  low  and 
high  water  marks,  also  one  at  each  end  of  the  claim  upon  the  rear 
boundary  thereof. 

O.  The  boundaries  of  a  claim  beneath  its  surface  shall  be  the 
vertical  i)lanes  in  which  its  surface  boundaries  lie. 

7.  I'lvery  claim  shall  be  represented  and  bona  fide  worked  by  the 
holder  thereof,  or  by  some  person  on  his  behalf,  continuously,  as 
nearly  as  practicable,  during  working  hours,  and  shall  be  deemed  to 
be  abandoned  and  absolutely  forfeited  when  it  shall  remain  unworked 
on  working  days  by  the  holder  thereof  or  some  person  on  his  behalf 
for  a  period  of  seventy-two  hours,  except  during  tlie  close  season,  lay 
over  or  leave  of  absence,  or  during  sickness,  or  for  some  other  reason- 
able cause  which  shall  be  shown  to  the  satisfaction  of  the  agent  of 
Dominion  lands. 

H.  If  a  claim  is  not  being  worked  in  a  bona  fide  manner,  the  agent 
of  Dominion  lands  shall  upon  obtaining  evidence  to  that  effect  satis- 
factory to  himself,  cancel  the  entry  given  for  the  location. 

1>.  Any  ])arty  of  miners  not  exceeding  four  whose  claims  are  ad- 
joining may  for  tlie  better  development  of  their  claims  and  upon  being 
authorized  to  do  so  by  the  agent,  work  any  one  of  the  claims,  and  the 
work  jierfornicd  thereon  shall  be  accepted  as  being  done  on  each  claim. 

lO.  When  steam  power  is  employed  continuously  for  dredging 
for  bar  or  hcuvh  claims,  these  claims  may  be  200  feet  in  width,  but 
they  shall  be  the  same  length  as  already  prescribed. 

II.  ^Miners  holding  two  or  four  adjoining  claims  may  for  the 
purpose  of  operating  them  by  steam  power  combine  and  work  one  of 
the  claims  and  the  work  thereon  will  be  sufiicicnt  to  hold  the  re- 
mainder subject  to  the  bona  fide  working  of  the  claim  in  the  manner 
already  provided  by  these  regulations.  Provided  that  an  agreement 
between  the  parties  concerned  is  filed  with  the  agent  of  Dominion 
lands  and  his  consent  to  the  agreement  is  obtained.  The  agreement 
shall  jirovidc  that  the  owner  of  each  location  or  his  representative 
shall  be  emplo3ed  in  the  work  performed  upon  the  claims.  Pro- 
%  ided  also,  that  the  agent  of  Dominion  lands  shall  be  furnished  from 
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time  to  time  with  such  particulars  as  he  may  require  in  relatiou  to  the 
operation  of  the  claims.  , 

12.  When  claims  are  to  be  operated  by  steam  power  the  agent 
may  give  a  period  of  sixty  days  from  the  date  of  recording  the  claim, 
to  place  machinery  on  tlie  ground  and  to  commence  operations. 

13.  The  forms  of  application  for  a  grant  for  placer  mining,  and 
tlie  grant  of  the  same,  shall  be  those  contained  in  forms  II  and  I  in 
the  schedule  hereto. 

14.  The  entry  of  every  holder  of  a  grant  for  placer  mining,  ex- 
cept in  the  cases  provided  for  in  section  one  of  these  regulations,  must 
be  renewed  and  his  receipt  relinquished  and  replaced  every  year,  the 
entry  fee  being  paid  each  time. 

15.  No  miner  shall  receive  a  grant  of  more  than  one  mining 
claim  in  the  same  locality,  but  the  same  miner  may  hold  any  number 
of  claims  by  purchase  or  assignment. 

16.  Any  miner  or  miners  may  sell,  mortgage,  or  dispose  of  his  or 
their  claims,  provided  such  disposal  be  registered  with,  and  a  fee  of 
two  dollars  paid  to  the  agent,  who  shall  thereupon  give  the  assignee  a 
certificate  in  form  J  in  the  schedule  hereto. 

17.  Every  miner  shall,  during  the  continuance  of  his  grant,  have 
the  exclusive  right  of  entry  upon  his  own  claim,  for  the  miner-like 
working  thereof,  and  the  construction  of  a  residence  thereon,  and 
shall  be  entitled  exclusively  to  all  the  proceeds  realized  therefrom; 
but  he  shall  have  no  surface  rights  therein,  unless  acquired  by  pur- 
chase; and  the  Superintendent  of  Mines  may  grant  to  the  holders  of 
adjacent  claims  such  right  of  entry  thereon  as  may  be  absolutely 
necessary  for  the  working  of  their  claims,  upon  such  terms  as  may  to 
him  seem  reasonable. 

18.  Every  miner  shall  be  entitled  to  the  use  of  so  much  of  the 
water  naturally  flowing  through  or  past  his  claim,  and  not  already 
lawfully  appropriated,  as  shall,  in  the  opinion  of  the  Superintendent 
of  Mines,  be  necessary  for  the  due  working  thereof;  and  shall  bo 
entitled  to  drain  his  own  claim  free  of  charge. 

19.  If  the  land  upon  which  a  "  bench  claim  "  has  been  located 
is  not  the  property  of  the  Crown  it  wdll  be  necessary  for  the  person 
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who  applies  for  entry  to  furnish  proof  that  he  has  acquired  from  the 
owner  of  the  hind  tlie  surface  rights  before  entry  can  be  granted. 

20.  If  the  occupier  of  the  lands  has  not  received  a  patent  there- 
for, the  purchase  money  of  the  surface  rights  must  be  paid  to  the 
Crown,  and  a  patent  of  the  surface  rights  will  issue  to  the  party  who 
acquired  tlie  mining  rights.  The  money  as  collected  will  either  be 
refunded  to  the  occupier  of  the  land,  when  he  is  entitled  to  a  patent 
tlierefor,  or  will  be  credited  to  him  on  account  of  payment  for  land. 

21.  When  the  party  obtaining  the  mining  rights  to  lands  cannot 
make  an  arrangement  with  the  owner  or  his  agent  or  the  occupant 
tiiereof  for  the  acquisition  of  the  surface  rights,  it  shall  be  lawful  for 
b-m  to  give  notice  to  the  owner  or  his  agent  or  the  occupier  to  ap- 
point an  arbitrator  to  act  with  another  arbitrator  named  by  him,  in 
order  to  award  tlie  amount  of  compensation  to  which  the  owner  or 
occujjant  shall  be  entitled.  The  notice  mentioned  in  this  section  shall 
be  according  to  a  form  to  be  obtained  upon  application  from  the 
agent  of  Dominion  Lands  for  the  district  in  which  the  lands  in  ques- 
tion lie,  and  shall,  when  ])racticable,  be  ])crsonally  served  on  such 
owner,  or  his  agent  if  known,  or  occupant;  and  after  reasonable 
efforts  have  been  made  to  effect  personal  service,  without  success, 
then  such  notice  shall  be  served  by  leaving  it  at,  or  sending  by  regis- 
tered letter  to,  the  last  place  of  abode  of  the  owner,  agent  or  occu- 
1  ant.  Such  notice  shall  be  served,  if  the  owner  or  agent  resides  in 
the  district  in  which  the  land  is  situated,  ten  days,  if  out  of  the 
district  and  within  the  IVovince,  twenty  days,  and  if  out  of  the  Pro- 
vince, thirty  dnys,  before  the  expiration  of  the  time  limited  in  such 
notice.  If  the  ])ro])rietor  refuses  or  declines  to  appoint  an  arbitrator, 
or  when,  for  any  other  reason,  no  arbitrator  is  appointed  by  the  pro- 
]irietor  in  the  time  limited  therefor  in  the  notice  j^rovided  for  by  thid 
j-ection,  the  Agent  of  Dominion  Lands  for  the  district  in  which  the 
hinds  in  (juestion  lie,  shall,  on  being  satisfied  by  affidavit  that  such 
notice  has  come  to  the  knowledge  of  such  owner,  agent  or  occupant, 
or  tliat  such  owner,  ngent  or  occujiant  wilfully  evades  the  service  of 
such  notice,  or  cannot  be  found,  and  that  reasonable  efforts  have  been 
made  to  effect  such  service,  and  that  the  notice  was  left  at  the  last 
])lace  of  abode  of  such  owner,  agent  or  occupant,  appoint  an  arhi- 
trator  on  his  behalf. 

22.  {(i)  All  the  arbitrators  appointed  under  the  authority  of 
tliese  regulations  shall  be  sworn  before  a  Justice  of  the  Peace  to  the 
inipnrtial  discharge  of  the  duties  assigned  to  them;  and  they  shall 
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forthwith  proceed  to  estimate  the  reasonable  damages  which  the  own- 
ers or  occupants  of  such  lands,  according  to  their  several  interests 
therein,  shall  sustain  by  reason  of  such  prospecting  and  m'inin<'' 
operations. 

(b)  In  estimating  such  damages,  the  arbitrators  shall  determine 
the  value  of  the  land  irrespectively  of  any  enhancement  thereof  from 
tlie  existence  of  minerals  therein. 

(c)  In  case  such  arbitrators  cannot  agree,  they  may  select  a 
third  arbitrator,  and  when  the  two  arbitrators  cannot  agree  upon  a 
third  arbitrator  the  Agent  of  Dominion  Lands  for  the  district  in 
which  the  lands  in  question  lie  shall  select  such  third  arbitrator. 

(d)  The  award  of  any  two  such  arbitrators  made  in  writing  shall 
be  fiual,  and  shall  be  liled  with  the  Agent  of  Dominion  Lands  for  the 
district  in  which  the  lands  lie. 

23.  If  any  cases  arise  for  which  no  provision  is  made  in  these 
regulations,  the  provisions  of  the  regulations  governing  the  disposal 
of  mineral  lands  other  than  coal  lands  approved  by  His  Excellency 
the  Governor  in  Council  on  the  9th  of  JSTovember,  1889,  shall  apply. 


LEASES. 

24.  A  lease  for  five  years  may  be  granted  to  dredge  the  bed  of 
the  river  below  low  water  mark  for  a  distance  not  exceeding  five 
miles  upon  such  terms  as  His  Excellency  the  Governor  in  Council 
may  designate.  Provided  that  any  person  who  may  receive  entry  un- 
der these  regulations  shall  be  entitled  to  run  tailings  into  the  river 
at  any  point  thereon  also  to  mine  two  feet  below  the  surface  of  the 
water  at  low  water  mark  by  putting  in  wing-dams  whether  he  shall 
locate  before  or  after  the  date  of  such  lease. 


For  Schedule  of  Forms  to  these  Regulations,  see  Appendix  II. 


Regulations  governing  the  disposal  of  Mineral  Lands  other 
THAN  Coal  Lands  (called  "  The  Dominion  Mining  Regu- 
lations "). 

1.  These  regulations  shall  be  applicable  to  all  Dominion  lands, 
with  the  exception  of  those  situated  in  the  Province  of  British  Col- 
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unibia,  containing  gold,  silver,  cinnabar,  lead,  tin,  copper,  iron,  or 
other  mineral  deposit  of  economic  value,  with  the  exception  of  coal. 

2.  Any  person  or  i)ersons  may  explore  vacant  Dominion  lands 
not  appropriated  or  reserved  by  Government  for  other  purposes,  and 
may  search  therein,  either  by  surface  or  subterranean  prospecting,  for 
mineral  deposits,  with  a  view  to  obtaining  under  tliese  regulations  a 
mining  location  for  tlie  same;  ])ut  no  mining  location  or  mining 
claim  shall  be  granted  until  actual  discovery  has  been  made  of  the 
vein,  lode  or  deposit  of  mineral  or  metal  within  the  limits  of  the 
location  or  claim. 

I.— QUARTZ  MINING. 

3.  A  location  for  mining,  except  for  iron  and  mica  on  veins, 
lodes  or  lodges  of  quartz  or  other  rock  in  place,  shall  not  exceed  the 
following  dimensions:  Its  lengtli  shall  not  be  more  than  1,500  feet, 
its  breadth  not  more  than  600  feet;  its  surface  boundaries  shall  be 
four  straight  lines  and  the  side  lines  and  end  lines  sliall  be  parallel 
lines,  except  where  prior  locations  may  prevent,  in  which  case  it  may 
be  of  such  slia|)e  as  may  be  ajiproved  by  the  Superintendent  of  Mines. 
Its  length  shall  not  be  more  than  three  times  its  breadth.  Its  bound- 
arici  beneath  the  surface  shall  be  the  vertical  planes  in  which  its 
surface  boundaries  lie. 

4.  Any  person  having  discovered  a  mineral  deposit  may  obtain 
a  mining  location  therefor,  under  these  regulations,  in  the  following 
manner: 

(ft)  lie  sliall  mark  the  location  on  the  ground  by  placing  at  each 
of  its  four  corners  a  wooden  post,  not  less  than  four  inches  square, 
driven  not  less  than  eighteen  inches  into  the  ground,  and  showing 
that  length  above  it.  If  the  ground  be  too  rocky  to  admit  of  s<> 
driving  such  j)osts,  he  shall  ])uild  about  each  of  them,  to  support  it 
and  kcej)  it  in  ])lace,  a  cairn  or  mound  of  stones,  at  least  three  feet 
in  diameter  at  the  base,  and  eighteen  inches  high.  If  the  location 
be  timbered,  a  line  shall  be  run  and  well  blazed  joining  the  said  posts. 
If  it  be  not  so  timbered,  and  the  ground  is  of  such  a  nature  that  any 
one  post  cannot  be  seen  from  the  ends  of  cither  of  the  lines  which 
form  the  angle  at  which  the  said  post  is  placed,  posts  flattened  on 
two  sides  (such  flattened  portions  facing  the  directions  of  the  line) 
shall  1  e  ]>1anted  or  mounded  along  the  side  lines  wherever  necessary, 
so  that  no  difficulty  may  be  experienced  by  a  subsequent  prospector 
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or  explorer  in  discovering  or  following  the  boundaries  of  any  loca- 
tion. If  the  location  be  laid  out  with  its  boundaries  due  north  and 
south  and  east  and  west,  then  he  shall  mark  on  the  post  designating 
the  north-east  angle  of  the  location,  legibly  with  a  cutting  instru- 
ment, or  with  coloured  chalk,  his  name  in  full,  the  date  of  such  mark- 
ing, and  the  letters  M.  L.  No.  1,  to  indicate  that  the  post  is  mining 
location  post  No.  1.  Proceeding  next  to  the  south-easterly  angle  of 
the  location,  he  shall  mark  the  post  planted  there  with  the  letters 
M.  L.  No.  2,  and  his  initials;  next  to  the  south-westerly  angle  of  the 
location,  the  post  planted  at  which  he  shall  mark  with  the  letters 
M.  L.  No.  3,  and  his  initials;  and  lastly,  to  the  north-westerly  angle 
of  the  location,  the  post  planted  at  which  he  shall  mark  with  the 
letters  M.  L.  No.  4,  and  his  initials.  If  the  location  be  laid  by  other 
than  due  north  and  south  and  east  and  west  lines,  the  first  mentioned 
post  shall  be  the  one  at  the  northerly  angle;  the  second  the  one  at 
the  easterly  angle;  the  third  the  one  at  the  southerly  angle;  and 
the  fourth  the  one  at  the  westerly  angle.  Furthermore,  on  the  face 
of  each  post,  which  face  shall  in  the  planting  thereof  be  turned  to- 
wards the  post  which  next  follows  it  in  the  order  in  which  they  are 
named  and  numbered,  there  shall  be  marked  in  figures  the  number 
of  yards  distant  to  the  next  following  post.  If  means  of  measure- 
ment are  not  available,  the  distance  to  be  so  marked  on  each  of  the 
posts  may  be  that  estimated.  If  the  corner  of  a  location  falls  in  a 
ravine,  bed  of  a  stream,  or  any  other  situation,  where  the  character  of 
the  locality  may  render  the  planting  of  a  post  impossible,  the  said 
corner  may  be  indicated  by  the  erection  at  the  nearest  suitable  point 
of  a  witness  post,  which  in  that  case  shall  contain  the  same  marks 
as  those  prescribed  in  this  clause  in  regard  to  corner  posts,  together 
with  the  letters  W.  P.,  and  an  indication  of  the  bearing  and  distance 
of  the  site  of  the  true  corner  from  such  witness  post. 

(In  this  manner  any  subsequent  prospector,  informed  of  the 
regulations,  will,  on  finding  any  one  of  the  posts  or  mounds,  be  en- 
abled to  follow  them  all  round,  from  one  to  another,  and  avoid  en- 
croachment, either  in  search  of  or  in  marking  out  another  location 
in  the  vicinity  for  himself.) 

(6)  Having  so  marked  out  on  the  ground  the  location  he  desires, 
the  claimant  shall,  within  sixty  days  thereafter,  file  with  the  agent 
in  the  Dominion  Lands  Office  for  the  district  in  which  the  location  is 
situate,  a  declaration  under  oath,  according  to  form  A  in  the  Sche- 
dule to  these  regulations  (which  may  be  sworn  to  before  the  said 
agent,  or  may  have  been  previously  sworn  to  before  a  justice  of  the 
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peace  or  Commisijioner),  setting  forth  the  circumstances  of  Iiis.  dis- 
covery, and  describing,  as  nearly  as  may  be,  the  locality  and  dimen- 
sions of  the  location  marked  out  by  him  as  aforesaid;  and  shall, 
along  with  such  declaration,  pay  to  the  said  agent  an  entry  fee  of  live 
dollars. 

{<•)  The  agent,  upon,  such  i)ayment  being  made,  shall  grant  a 
receipt  according  to  the  form  B  in  the  Schedule  to  these  regulations. 
'J'his  receipt  shall  authorize  the  claimant,  his  legal  representatives  or 
assignees,  to  enter  into  i)ossession  of  the  location  api)lied  for,  and, 
subject  to  its  renewal  from  year  to  year  as  hereinafter  provided,  dur- 
ing the  term  of  five  years  from  its  date,  to  take  therefrom  and  dis- 
pose of  any  mineral  dej)osit  contained  within  its  boundaries:  Pro- 
vided tlial  (luring  eacli  of  the  said  live  years  after  the  date  of  such 
receij)t  lie  or  they  shall  expend  in  actual  mining  operations  on  the 
claim  at  least  one  hundred  dollars,  and  furnish  to  the  agent  of  Do- 
minion lands  within  each  and  every  year  a  full  detailed  statement 
of  such  expenditure,  which  evidence  shall  be  in  the  form  of  an  afli- 
davit  corroijorated  by  two  reliable  and  disinterested  witnesses;  and 
the  agent  shall  thereuj)on,  subject  to  the  payment  by  the  claimant  of 
a  fee  of  five  dollars,  issue  a  receij)!  in  the  form  C  in  the  Schedule 
hereto,  which  shall  entitle  the  claimant  to  hold  the  location  for 
another  year. 

(</)  Any  i>arty  of  miners,  not  exceeding  four,  whose  claims  arc 
adjoinin.ir,  and  each  of  which  has  been  entered  within  a  period  of 
three  mouths,  may,  for  the  better  development  of  their  locations, 
and  upon  being  authorized  to  do  so  by  the  agent,  make  upon  any  one 
of  such  locations,  during  the  first  and  second  years  after  entry,  but 
not  subse(|uently,  the  e\i)enditure  required  by  these  regulations  to 
be  miide  \\\)(m  each  of  the  said  locations.  The  authority  herein  pro- 
vided for  shall  be  in  the  form  D  in  the  Schedule  hereto,  and  shall  i)c 
gian;e  I  by  the  agent  u])on  application  made  in  writing  to  that  effect 
l>y  each  of  the  claimants  interested,  and  payment  of  a  fee  of  five 
dollars,  u|)ou  which  i)ayment  the  agent  shall  also  grant  a  receipt  in 
the  form  K  in  the  Schedule  hereto:  Provided,  however,  that  the  ex- 
p(nflitun>  made  upon  any  one  location  shall  not  be  applicable  in  any 
manner  or  for  any  purjiose  to  any  other  location. 

5.  At  any  time  ])efore  the  expiry  of  five  years  from  the  date  of 
bis  entiy  for  his  mining  location,  the  claimant  shall  be  entitled  to 
purchase  the  said  location  upon  filing  with  the  agent  proof  that  he 
has  expended  not  less  than  five  hundred  dollars  in  actual  mining 
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operations  on  the  same,  and  that  he  has  in  every  other  respect  com- 
plied with  the  requirements  of  these  regulations. 

G.  The  price  to  be  paid  for  a  mining  location  shall  be  at  the  rate 

of  live  dollars  per  acre,  cash. 

•7.   On  making  tlie  application  to  purchase  a  mining  location, 
and  paying  the  price  therefor,  as  hereinbefore  provided,  the  claimant 
shall  also  deposit  with  the  agent  the  sum  of  fifty  dollars,  which  shall 
bo  deemed  payment  by  him  to  the  Government  for  the  survey  of  his 
location:  and  upon  receipt  of  the  plans  and  field  notes,  and  the  ap- 
proval thereof  by  the  Surveyor-General,  a  patent  shall  issue  to  the 
claimant  in  the  form  F  in  the  Schedule  hereto.     If,  on  account  of  its 
remoteness  or  other  cause,  a  mining  location  cannot,  at  the  time  of 
the  deposit  of  fifty  dollars  by  the  applicant  for  the  purpose,  be  sur- 
veyed by  the  Government  for  that  sum,  he  shall  be  subject  to  the  al- 
ternative of  waiting  until  the  employment  of  a  surveyor  by  the  Gov- 
ernment on  other  work  in  the  vicinity  of  the  claim  renders  it  con- 
venient to  have  the  survey  made  at  a  cost  not  exceeding  fifty  dollars, 
or  of  sooner  procuring,  at  his  own  cost,  its  survey  by  a  duly  commis- 
sioned surveyor  of  Dominion  lands,  under  instructions  from  the  Sur- 
veyor-General:   in  the  latter  case,  on  receipt  of  the  plans  and  field 
notes  of  the  survey  and  approval  thereof  by  the  Surveyor-General, 
as  hereinbefore  provided,  the  claimant  shall  be  entitled  to  receive 
his  patent,  and  to  have  returned  to  him  the  fifty  dollars  deposited  by 
him  to  defray  the  cost  of  survey. 

H.  Should  the  claimant,  or  his  legal  representatives  as  aforesaid, 
fail  to  prove  within  each  year  the  expenditure  prescribed,  or  having 
proved  such  expenditure,  fail  within  the  prescribed  time  to  pay  in 
full,  and  in  cash  to  the  agent,  the  price  hereinbefore  fixed  for  such 
mining  location,  and  also  to  pay  the  sum  of  fifty  dollars  hereinbefore 
prescribed  for  the  survey  of  his  location,  then  any  right  on  the  part 
of  the  claimant  or  of  his  legal  representatives  in  the  location,  or 
claim  on  his  or  their  part  to  acquire  it,  shall  lapse,  and  the  location 
shall  thereupon  revert  to  the  Crown,  and  shall  be  held,  along  with 
any  immovable  improvements  thereon,  for  disposal,  under  these  regu- 
lations, to  any  other  person,  or  as  the  Minister  of  the  Interior  may 
direct. 

(a)  In  cases  where  applications  for  mining  locations  are  made 
in  respect  of  lands  within  surveyed  townships,  they  must  conform 
to  the  regular  system  of  surveys;  that  is,  the  location  shall  be  either 
47— M 
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legal  subdivisions  or  regular  subdivisions  thereof;  and  prior  to  the 
application  being  granted  it  shall  be  necessary  to  stake  out  the  loca- 
tion, at  least  approximately,  on  the  ground,  and  it  shall  be  surveyed 
by  a  Dominion  Land  Surveyor,  acting  under  instructions  from  the 
Surveyor-General,  within  one  year  thereafter. 

(b)  If  applications  for  mining  locations  are  made  within  a  town- 
ship of  wliich  at  least  one  boundary  has  been  surveyed,  to  protect 
himself  the  discoverer  may  stake  out  his  claim  in  conformity  with 
these  regulations;  but  before  the  issue  of  the  patent,  the  claim  shall, 
if  re(iuired  by  the  ^Minister  of  the  Interior,  be  described  by  legal  sub- 
divisions or  fractional  portions  thereof,  upon  a  survey  made  by  a 
Dominion  Land  Surveyor,  acting  under  instructions  from  the  Sur- 
veyor-CJencral. 

O.  AVhere  two  or  more  persons  lay  claim  to  the  same  mining  loca- 
tion, the  right  to  acquire  it  shall  be  in  him  who  can  prove  he  was 
the  first  to  discover  the  mineral  deposit  involved  and  to  take  posses- 
sion, by  demarcation  in  the  manner  prescribed  in  these  regulations, 
of  the  location  covering  it. 

10.  Priority  of  discovery  alone  shall  not  give  the  right. to  ac- 
quire; but  a  person  subsequently  and  independently  discovering,  who 
lias  comj)lied  with  the  other  conditions  prescribed  in  these  regula- 
tions, shall  take  precedence  of  the  first  discoverer  if  the  latter  has 
failed  to  comply  with  the  said  other  conditions:  Provided,  however, 
that  in  any  case  where  it  is  proved  that  a  claimant  has,  in  bad  faith, 
used  the  prior  discovery  of  another,  and  fraudulently  affirms  tliat  ho 
made  independent  discovery  and  demarcation,  he  shall,  ai)art  from 
any  other  legal  consequences,  have  no  claim,  and  shall  forfeit  the 
deposit  made  with  his  application,  and  shall  be  absolutely  debarred 
from  obtaining  another  mining  location. 

11.  Not  more  than  one  mining  location  shall  be  granted  to  any 
individual  claimant  upon  the  same  lode  or  vein. 

12.  Whore  land  is  used  or  occupied  for  milling  purposes,  reduc- 
tion works,  or  other  purposes  incidental  to  mining  operations,  either 
by  the  proprietor  of  a  mining  location  or  other  person,  such  land  may 
be  applied  for  and  patented,  either  in  connection  with  or  separate 
from  a  mining  location,  in  the  manner  hereinbefore  provided  for  the 
ni»plication  for  and  the  patenting  of  mining  locations,  and  may  be 
hold  in  addition  to  any  such  mining  location;  but  such  additional 
Innd  shall  in  no  case  exceed  five  acres  in  extent,  and  shall  be  paid 
for  at  the  same  rate  as  a  mining  location. 
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13.  The  Minister  of  the  Interior  may  grant  a  location  for  the 
mining  of  iron  and  mica  not  exceeding  IGO  acres  in  area,  which  shall 
be  bounded  by  due  north  and  south  and  east  and  west  lines,  and  its 
breadth  and  length  shall  be  equal:  Provided,  that  should  any  person 
making  an  application  purporting  to  be  for  the  purpose  of  mining 
iron,  thus  obtain,  whether  in  good  faith  or  fraudulently,  possession  of 
a  valuable  mineral  deposit  other  than  iron,  his  right  in  such  deposit 
shall  be  restricted  to  the  area  hereinbefore  prescribed  for  other 
minerals,  and  the  rest  of  the  location  shall  thereupon  revert  to  the 
Crown  for  such  disposition  as  the  Minister  may  direct. 

14.  "When  there  are  two  or  more  applicants  for  any  mining  loca- 
tion, no  one  of  whom  is  the  original  discoverer  or  his  assignee,  the 
Minister  of  the  Interior,  if  he  sees  fit  to  dispose  of  the  location,  shall 
invite  their  competitive  tenders,  or  shall  put  it  up  to  public  tender 
or  auction  as  he  may  deem  expedient. 

15.  An  assignment  of  the  right  to  purchase  a  mining  location 
sliall  be  endorsed  on  the  back  of  the  receipt  or  certificate  of  assign- 
ment (Forms  B  and  G,  in  the  Schedule  hereto)  and  the  execution 
thereof  shall  be  attested  by  two  disinterested  witnesses:  upon  the 
deposit  of  the  receipt  or  certificate  with  such  assignment  executed 
and  attested  as  herein  provided,  in  the  office  of  the  agent,  accom- 
panied by  a  registration  fee  of  two  dollars,  the  agent  shall  give  to 
the  assignee  a  receipt  in  the  form  G  in  the  Schedule  hereto,  which 
certificate  shall  entitle  the  assignee  to  all  the  rights  and  privileges 
of  the  original  discoverer  in  respect  of  the  claim  assigned;  and  the 
said  assignment  shall  be  forwarded  to  the  Minister  of  the  Interior  by 
the  agent,  at  the  same  time  and  in  like  manner  as  his  other  returns 
respecting  Dominion  lands,  and  shall  be  registered  in  the  Department 
of  the  Interior;  and  no  assignment  of  the  right  to  purchase  a  mining 
location  which  is  not  unconditional  and  in  all  respects  in  accordance 
with  the  provisions  of  this  clause,  and  accompanied  by  the  registra- 
tion fee  herein  provided  for,  shall  be  recognized  by  the  agent  or  re- 
gistered in  the  Department  of  the  Interior. 

IG.  If  application  be  made  under  the  next  preceding  clause  by 
tlie  assignee  of  the  right  to  purchase  a  mining  location,  and  such 
claim  is  duly  recognized  and  registered,  as  hereinbefore  provided, 
such  assignee  shall  by  complying  with  these  regulations  become  en- 
titled to  purchase  the  location  for  the  price  and  on  the  terms  pre- 
scribed thereby. 
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II.— PLACER  MINING. 


17. 


Tho  regulations  hereinbefore  laid  down  in  respect  of  Quartz 
Alining  shall  he  apj)licahle  to  IMacer  Mining  so  far  as  they  relate  to 
entries,  entry  fees,  assignments,  marking  of  locations,  agents'  receipts, 
and  generally  where  they  can  be  ai)plied,  save  and  except  as  other- 
wise herein  provided. 

NATURE  AND  SIZE  OF  CLAIMS. 

IH.  The  size  of  claims  shall  be  as  follows: — 

(a)  For  "bar  diggings,"  a  strip  of  land  100  feet  wide  at  high 
water  mark,  and  thence  extending  into  the  river  to  its  lowest  water 
level. 

(b)  For  "  dry  diggings,"  100  feet  square. 

(c)  "  Creek  and  river  claims  "  shall  be  100  feet  long,  measured 
in  the  direction  of  the  general  course  of  the  stream,  and  shall  extend 
in  width  from  base  to  base  of  the  hill  or  bench  on  each  side,  but 
when  the  hills  or  benches  are  less  than  100  feet  apart  the  claim  shall 
be  100  feet  square:  Provided,  however,  that  in  any  case  where  the 
distance  from  base  to  base  of  the  hill  or  bench  exceeds  ten  chains, 
such  claims  shall  be  laid  out  in  areas  of  ten  acres  each,  the  boundaries 
of  such  areas  to  be  due  north  and  south  and  east  and  west  lines,  and 
if  within  surveyed  territory  the  said  area  of  ten  acres  shall  consist  of 
one-fourth  of  a  legal  subdivision,  and  shall  be  marked  on  the  ground 
in  the  manner  prescribed  by  these  regulations  for  marking  quartz 
mining  locations:  Provided  further,  that  any  such  claim  intersected 
by  a  creek  or  river,  shall,  in  addition  to  the  stakes  at  the  four  comers 
thereof,  have  the  points  at  which  its  boundaries  may  be  intersected 
by  the  high  water  mark  of  the  creek  or  river,  on  both  sides  of  the 
creek  or  river,  designated  by  posts  of  the  same  size  which  shall  be 
driven  into  the  ground  the  same  depth  and  showing  the  same  length 
above  it  as  the  posts  prescribed  by  these  regulations  in  respect  of 
(juartz  mining  locations,  and  the  said  posts  shall  have  marked  upon 
them  legibly,  with  a  cutting  instrument  or  with  coloured  chalk,  tho 
name  of  the  claimant  in  full  and  the  date  of  such  marking. 

(f{)  "  Trench  claims  "  ehall  be  100  feet  square. 

(e)  Ever)'  claim  on  the  face  of  any  hill,  and  fronting  on  any 
nntural  stream  or  ravine,  shall  have  a  frontage  of  100  feet  drawn 
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parallel  to  the  main  direction  thereof,  and  shall  be  laid  out,  as  nearly 
as  possible,  in  the  manner  prescribed  by  section  4  of  these  rdgulations. 

(/)  If  any  person  or  persons  shall  discover  a  new  mine,  and  such 
discovery  shall  be  established  to  the  satisfaction  of  the  agent,  claims 
of  the  following  size,  in  dry,  bar,  bench,  creek,  or  hill  diggings,  shall 
be  allowed: — 

To  one   discoverer    300  feet  in  length. 

To  a  party  of  two   600  ^' 

"  three 800 

"  four    1,000 

and  to  each  member  of  a  party  beyond  four  in  number,  a  claim  of 
the  ordinary  size  only. 

A  new  stratum  of  auriferous  earth  or  gravel,  situated  in  a 
locality  where  the  claims  are  abandoned,  shall  for  this  puprose  be 
deemed  a  new  mine,  although  the  same  locality  shall  have  been  pre- 
viously worked  at  a  different  level;  and  dry  diggings  discovered  in 
the  vicinity  of  bar  diggings  shall  be  deemed  a  new  mine,  and  vice 
versa. 

RIGHTS  AND  DUTIES  OF  MINERS.  ] 

10.  The  forms  of  application  for  a  grant  for  placer  mining,  and 
the  grant  of  the  same,  shall  be  those  contained  in  forms  H  and  I  in 
the  schedule  hereto. 

20.  The  entry  of  every  holder  of  a  grant  for  placer  mining  must 
be  renewed  and  his  receipt  relinquished  and  replaced  every  year,  the 
entry  fee  being  paid  each  time. 

21.  No  miner  shall  receive  a  grant  of  more  than  one  mining 
claim  in  the  same  locality,  but  the  same  miner  may  hold  any  number 
of  claims  by  purchase,  and  any  number  of  miners  may  unite  to  work 
their  claims  in  common  upon  such  terms  as  they  may  arrange,  pro- 
vided such  agreement  be  registered  with  the  agent,  and  a  fee  of  five 
dollars  paid  for  each  registration. 

22.  x\ny  miner  or  miners  may  sell,  mortgage,  or  dispose  of  his 
or  their  claims,  provided  such  disposal  be  registered  with  and  a  fee 
of  two  dollars  paid  to  the  agent,  who  shall  thereupon  give  the  assignee 
a  certificate  in  form  J  in  the  schedule  hereto. 
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23.  Kvcry  miner  shall,  during  the  continuance  of  his  grant, 
have  the  exclusive  right  of  entry  upon  his  own  claim,  for  the  miner- 
like working  thereof  and  the  construction  of  a  residence  thereon,  and 
shall  be  entitled  exclusively  to  all  the  proceeds  realized  therefrom; 
but  he  shall  have  no  surface  rights  therein;  and  the  Superintendent 
of  lilines  may  grant  to  the  holders  of  adjacent  claims  such  right  of 
entry  thereon  as  may  be  absolutely  necessary  for  the  working  of  their 
claims,  upon  such  terms  as  may  to  him  seem  reasonable. 

24.  lOvery  miner  shall  be  entitled  to  the  use  of  so  much  of  the 
water  naturally  flowing  through  or  past  his  claim,  and  not  already 
lawfully  appropriated,  as  shall,  in  the  opinion  of  the  Superintendent 
of  Klines,  be  necessary  for  the  due  working  thereof;  and  shall  be 
entitled  to  drain  his  own  claim  free  of  charge. 

25.  A  claim  shall  be  deemed  to  be  abandoned  and  open  to  occu- 
])atioii  and  entry  by  any  person  when  the  same  shall  have  remained 
un  wo  iked  on  working  days  by  the  grantee  thereof  for  the  space  of 
seventy-two  hours,  unless  sickness  or  other  reasonable  cause  be  shown, 
or  uiik'ss  the  grantee  is  absent  on  leave. 

20.  A  claim  granted  under  these  regulations  shall  be  continu- 
ously, and  in  good  faith,  worked,  except  as  otherwise  provided,  by  the 
grantee  thereof  or  by  some  person  on  his  behalf. 

27.  In  tunnelling  under  hills,  on  the  frontage  of  which  angles 
occur,  or  which  may  be  of  an  oblong  or  elliptical  form,  no  party  shall 
lie  allowed  to  tunnel  from  any  of  the  said  angles,  or  from  either  end 
of  such  hills,  so  as  to  interfere  with  parties  tunnelling  from  the  main 
frontage. 

2.S.  Tunnels  and  shafts  shall  be  considered  as  belonging  to  the 
claim  for  the  use  of  which  they  are  constructed,  and  as  abandoned 
or  forfeited  by  the  abandonment  or  forfeiture  of  the  claim  itself. 

20.  For  the  more  convenient  working  of  back  claims  on  benches 
or  slopes,  the  Superintendent  of  Mines  may  permit  the  owners  there- 
of to  drive  a  tunnel  through  the  claims  fronting  on  any  creek,  ravine, 
or  water-course,  upon  such  terms  as  he  may  deem  expedient. 

ADMINISTRATION. 

30.  Tn  case  of  the  death  of  any  miner  while  entered  as  the 
holder  of  any  mining  claim,  the  provisions  as  to  abandonment  shall 
not  apply  cither  during  his  last  illness  or  after  his  decease. 
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31.  The  Minister  of  the  Interior  shall  take  possession  of  the 
mining  property  of  the  deceased,  and  may  cause  such  mining  property 
to  be  duly  worked,  or  dispense  therewith,  at  his  option;  and  he  shall 
sell  the  property  by  private  sale,  or,  after  ten  days'  notice  thereof,  by 
public  auction,  upon  such  terms  as  he  shall  deem  just,  and  out  of  the 
proceeds  pay  all  costs  and  charges  incurred  thereby,  and  pay  the 
balance,  if  any,  to  the  legal  representatives  of  the  said  deceased  miner. 

552.  The  Minister  of  the  Interior,  or  any  person  authorized  by 
him,  shall  take  charge  of  all  the  property  of  deceased  miners  until 
the  issue  of  letters  of  administration. 

III.— BED-EOCK  FLUMES. 

33.  It  shall  be  lawful  for  the  Minister  of  the  Interior,  upon  the 
application  hereinafler  mentioned,  to  grant  to  any  bed-rock  flume 
company,  for  any  term  not  exceeding  five  years,  exclusive  rights  of 
way  through  and  entry  upon  any  mining  ground  for  the  purposes  of 
construction,  laying  and  maintaining  bed-rock  flumes. 

34.  Three  or  more  persons  may  constitute  themselves  into  a  bed- 
rock flume  company;  and  every  application  by  them  for  such  grant 
shall  state  the  names  of  the  applicants  and  the  nature  and  extent  of 
the  privileges  sought  to  be  acquired.  Ten  full  days'  notice  thereof 
shall  be  given  between  the  months  of  June  and  November,  and  be- 
tween the  months  of  November  and  June  one  month's  notice  shall 
be  given,  by  affixing  the  same  to  a  post  planted  in  some  conspicuous 
part  of  the  ground  or  to  face  of  the  rock,  and  a  copy  thereof  con- 
spicuously upon  the  inner  walls  of  the  land  office  of  the  district. 
Prior  to  such  application,  the  ground  included  therein  shall  be 
marked  out  in  the  manner  prescribed  in  sub-clause  (a)  of  clause  four 
of  these  regulations.  It  shall  be  competent  for  any  person  to  protest 
before  the  agent  within  the  times  hereinbefore  prescribed  for  the 
notice  of  such  application,  but  not  afterwards,  against  such  applica- 
tion being  granted.  Every  application  for  a  grant  shall  be  accom- 
panied by  a  deposit  of  $100,  which  shall  be  returned  if  the  application 
be  refused,  but  not  otherwise. 

35.  Every  such  grant  shall  be  in  writing,  in  the  form  K,  in  the 
schedule  hereto. 

36.  The  holders  of  claims  through  which  the  line  of  the  com- 
pany's flume  is  to  run  may  put  in  a  bed-rock  flume  in  their  claims 
to  connect  with  the  company's  flume,  upon  giving  the  company  ten 
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clays'  notice  in  writing  to  that  effect;  but  they  shall  maintain  the 
like  grade,  and  build  their  flume  as  thoroughly,  and  of  as  strong 
materials,  as  that  built  by  such  company. 

37.  Kvery  bod-rock  flume  company  shall  lay  at  least  fifty  feet 
of  flume  during  the  first  year  and  one  hundred  feet  annually  there- 
after, until  completion  of  the  flume. 

iiH.  Any  miners  lawfully  working  any  claims  where  a  bed-rock 
flume  exists,  shall  be  entitled  to  tail  their  sluices,  hydraulics  and 
ground  sluices  into  such  flume,  but  so  as  not  to  obstruct  the  free 
working  of  such  flume  by  rocks,  stones,  boulders  or  otherwise. 

30.  T'|ion  a  grant  being  made  to  any  bed-rock  flume  company, 
the  agent  shall  register  the  same,  and  the  company  shall  pay  for  such 
registration  a  fee  of  $10.  They  shall  also  pay  in  advance  an  annual 
rent  of  $10  for  each  quarter  of  a  mile  of  right  of  way  legally  held 
by  them. 

IV.— DRAINAGE  OF  MINES, 

40.  The  ;N[inister  of  the  Interior  may  grant  to  any  person  or  per- 
sons permission  to  run  a  drain  or  tunnel  for  drainage  purposes 
through  any  occupied  mining  land,  and  may  give  such  persons  ex- 
clusive rights  of  way  through  and  entry  upon  any  mining  ground 
for  any  term  not  exceeding  five  years,  for  the  purpose  of  constructing 
a  drain  or  drains  for  the  drainage  thereof. 

41.  The  grantee  shall  compensate  the  owners  of  lands  or  holders 
of  claims  entered  upon  by  him  for  any  damage  they  may  sustain  by 
the  construction  of  such  tunnel  or  drain,  and  such  compensation,  if 
not  agreed  u])on,  shall  be  settled  by  the  Superintendent  of  Mines, 
and  be  ])aid  before  such  drain  or  tunnel  is  constructed. 

42.  Sucli  drain  or  tunnel,  when  constructed,  shall  be  deemed  to 
be  tlu'  projxTty  of  the  person  or  persons  by  whom  it  shall  have  been 
so  constructed. 

48.  Every  application  for  a  grant  shall  state  the  names  of  the 
applicants,  the  nature  and  extent  of  the  proposed  drain  or  drains,  the 
amount  of  toll  (if  any)  to  be  charged,  and  the  privileges  sought  to 
bo  acquired,  and  shall,  save  where  the  drain  is  intended  only  for  the 
drainngo  of  the  claim  of  the  person  constructing  the  same,  be  accom- 
]>aniod  by  a  deposit  of  $25,  which  shall  be  refunded  in  case  the  appli- 
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cation  is  refused,  but  not  otherwise.  Notice  of  the  application  shall 
be  given  and  protests  may  be  made  in  the  same  manner  as  prpvided 
in  regard  to  bed-rock  flumes. 

44.  The  grant  of  the  right  of  wa}^  to  construct  drains  and  tun- 
nels shall  be  made  in  the  form  L  in  the  Schedule  hereto.  The  grant 
shall  be  registered  by  the  grantee  in  the  office  of  the  agent,  to  whom 
he  shall  at  the  time  pay  a  registration  fee  of  $5,  or,  if  the  grant  gives 
power  to  collect  tolls,  a  fee  of  $10.  An  annual  rent  of  $10  shall  be 
paid,  in  advance,  by  the  said  grantee  for  each  quarter  of  a  mile  of 
right  of  way  legally  held  by  him,  save  where  the  drain  shall  be  for 
the  purpose  of  draining  only  the  claim  of  the  person  constructing 
the  same. 

v.— DITCHES. 

45.  The  Minister  of  the  Interior  may,  upon  application  herein- 
after mentioned,  grant  to  any  person  or  persons,  for  any  term  not 
exceeding  five  years,  or  in  special  cases  for  such  length  of  time  as  he 
may  determine,  the  right  to  divert  and  use  the  water  from  any  stream 
or  lake,  at  any  particular  part  thereof,  and  the  right  of  way  through 
and  entry  upon  any  mining  ground,  for  the  purpose  of  constructing 
ditches  and  flumes  to  convey  such  water:  Provided  always,  that  every 
such  grant  shall  be  deemed  as  appurtenant  to  the  mining  claim  in 
respect  of  which  it  has  been  obtained,  or  is  required  in  connection 
with  reduction  works,  sampling  works,  stamp  mills,  concentrating 
works,  or  other  works  connected  with  mining  operations;  and  when- 
ever the  claim  shall  have  been  worked  out  or  abandoned,  or  when- 
ever the  occasion  for  the  use  of  such  water  upon  the  claim  or  in  con- 
nection with  such  w^orks  shall  have  permanently  ceased,  the  grant 
shall  cease  and  determine. 

46.  Twenty  days'  notice  of  the  application  shall  be  given,  in 
accordance  with  Form  M  in  the  schedule  to  these  regulations,  by 
affixing  the  same  to  a  post  planted  in  some  conspicuous  part  of  the 
ground,  and  a  copy  thereof  conspicuously  posted  upon  the  inner 
walls  of  the  land  office  for  the  district,  and  any  person  may  protest 
within  such  twenty  days,  but  not  afterwards,  against  such  application 
being  wholly  or  partially  granted. 

47.  Every  application  for  a  grant  of  water  exceeding  200  inches 
shall  be  accompanied  by  a  deposit  of  $25,  which  shall  be  refunded 
in  case  the  application  is  refused,  but  not  otherwise. 
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48.  Every  such  application  shall  state  the  names  of  the  appli- 
cants, the  name  or  description  of  the  stream  or  lake  to  be  diverted,  the 
quantity  of  water  to  be  taken,  the  locality  for  its  distribution,  the 
price  (if  any)  to  be  charged  for  the  use  of  such  water,  and  the  time 
necessary  for  the  completion  of  the  ditch.  The  grant  shall  be  in  the 
form  X  in  the  schedule  liereto. 

40.  livery  grant  of  a  water  j)rivilege  on  occupied  creeks  shall  be 
subject  to  the  rights  of  such  miners  as  shall,  at  the  time  of  such  grant, 
be  working  on  the  stream  above  or  below  the  ditch  head,  and  of  any 
other  persons  lawfully  using  such  water  for  any  purpose  whatsoever. 

^O.  If,  after  the  grant  has  been  made,  any  miner  or  miners  locate 
and  hona  fde  work  any  mining  claim  below  the  ditch  head,  on  any 
stream  so  diverted,  he  or  they  collectively  shall  be  entitled  to  40 
inches  of  water  if  200  inches  be  diverted,  and  GO  inches  if  300  inches 
be  diverted,  and  no  more,  except  upon  paying  to  the  owner  of  the 
flitch,  and  all  other  persons  interested  therein,  compensation  equal 
to  the  amount  of  damage  sustained  by  the  diversion  of  such  extra 
quantity  of  water  as  may  be  required;  and  in  computing  such  dam- 
age, the  loss  sustained  by  any  claims  using  water  therefrom,  and  all 
other  reasonable  losses,  shall  be  considered. 

51.  Xo  person  shall  be  entitled  to  a  grant  of  the  water  of  any 
stream  for  the  purpose  of  selling  the  water  to  present  or  future  claim 
lioldcrs  on  any  part  of  such  stream.  The  Minister  of  the  Interior 
may,  however,  grant  such  privileges  as  he  may  deem  just,  when  such 
ditch  is  intended  to  work  bench  or  hill  claims  fronting  on  any  such 
stream,  ])rovided  that  the  rights  of  miners  then  using  the  water  so 
applied  for  be  protected. 

52.  The  Minister  of  the  Interior  may,  on  the  report  of  the  Su- 
perintendent of  Mines  that  such  action  is  desirable,  order  the  enlarge- 
ment or  alterations  of  any  ditch,  and  fix  the  compensation  (if  any) 
tc  bo  jiaid  by  })arties  to  be  benefited  tliereby. 

5:i.  luory  owner  of  a  ditch  or  water  privilege  shall  take  all 
reasonable  means  for  utilizing  the  w^ater  granted  to  him;  and,  if  \\r 
^^ilfully  take  and  waste  any  unreasonable  quantity  of  water,  tlie  Min- 
ister may,  if  such  olTence  be  persisted  in,  declare  all  rights  to  the 
water  forfeited. 

51.  The  owner  of  any  ditch  or  water  privilege  may  distribute 
the  water  to  such  persons  and  on  such  terras  as  he  may  deem  advis- 


DOMINION  MINING  REGULATIONS 


747 


able,  within  the  limits  mentioned  in  this  grant:  Provided  always, 
that  such  owner  shall  be  bound  to  supply  water  to  all  mine/s  who 
make  application  therefor  in  a  fair  proportion,  and  shall  not  demand 
more  from  one  person  than  from  another,  except  where  the  difficulty 
of  supply  is  enhanced. 

55.  Any  person  desiring  to  bridge  any  stream,  claim  or  other 
place,  for  any  purpose,  or  to  mine  under  or  through  any  ditch  or  flume, 
or  to  carry  water  through  or  over  any  land  already  occupied,  may, 
in  proper  cases,  do  so  with  the  written  sanction  of  the  Superintendent 
of  Mines.  In  all  such  cases  the  right  of  the  party  first  in  possession 
shall  prevail  so  as  to  entitle  him  to  compensation  if  the  same  be  just. 

56.  In  measuring  water  in  any  ditch  or  sluice,  the  following 
rules  shall  be  observed:  The  water  taken  into  a  ditch  or  sluice  shall 
be  measured  at  the  ditch  or  sluice  head;  no  water  shall  be  taken 
into  a  ditch  or  sluice  except  in  a  trough  placed  horizontally  at  the 
place  at  which  the  water  enters  it,  and  which  trough  shall  be  ex- 
tended two  feet  beyond  the  orifice  for  the  discharge  of  the  water;  one 
inch  of  water  shall  mean  the  quantity  that  will  pass  through  a  rec- 
tangular orifi'ce  two  inches  high  by  half  an  inch  wide,  with  a  constant 
head  of  seven  inches  above  the  upper  side  of  the  orifice. 

57.  Whenever  it  shall  be  intended,  in  forming  or  upholding 
any  ditch,  to  enter  upon  and  occupy  any  part  of  an  entered  claim,  or 
to  dig  or  loosen  any  earth  or  rock,  within  four  feet  of  any  ditch  not 
belonging  solely  to  the  registered  owner  of  such  claim,  three  days* 
notice,  in  writing,  of  such  intention  shall  be  given  before  entering 
or  approaching  within  four  feet  of  such  other  property. 

58.  Any  person  engaged  in  the  construction  of  any  road  or  work 
may,  with  the  sanction  of  the  Minister  of  the  Interior,  cross,  divert 
or  otherwise  interfere  with  any  ditch,  water  privilege  or  other  mining 
rights  whatsoever,  for  such  period  as  the  Minister  shall  approve. 

59.  The  Minister  shall  order  what  compensation  for  every  such 
damage  or  interference  shall  be  paid,  and  when,  and  to  whom,  and 
whether  any  and  what  works,  damaged  or  affected  by  such  interfer- 
ence as  aforesaid,  shall  be  replaced  by  flumes  or  otherwise  repaired 
by  the  person  or  persons  causing  any  such  damage. 

GO.  The  owners  of  any  ditch,  water  privilege,  or  mining  right 
shall  at  their  own  expense,  construct,  secure  and  maintain  all  culverts 
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necessary  for  the  passage  of  waste  and  superfluous  water  flowing 
through  or  over  any  such  ditch,  water  privilege  or  right. 

61.  The  owners  of  any  ditch  or  water  privilege  shall  construct 
and  secure  the  same  in  a  proper  and  substantial  manner,  and  main- 
tain the  same  in  good  repair,  to  the  satisfaction  of  the  Superintendent 
of  Mines,  and  so  that  no  danuige  shall  occur  to  any  road  or  work  in 
its  vicinity  from  any  part  of  the  works  of  such  ditch,  water  privilege 
or  right. 

02.  The  owners  of  any  ditch,  water  privilege  or  right,  shall  be 
liable,  and  shall  make  good  in  such  manner  as  the  Superintendent  of 
Mines  shall  determine,  all  damages  which  may  be  occasioned  by  or 
through  any  i)art  of  the  works  of  such  ditch,  water  privilege,  or  right, 
breaking  or  being  imperfect. 

OJJ.  Xothing  herein  contained  shall  be  construed  to  limit  the 
right  of  the  Lieutenant-(Jovernor  of  the  North-west  Territories  in 
Council,  or  of  the  proper  authority  in  any  Province  containing  Do- 
minion lands,  to  lay  out,  from  time  to  time,  public  roads  aero.--, 
through,  along,  or  under  any  ditch,  water  privilege  or  mining  right, 
without  compensation. 


VI.— GENERAL  PIIOVISIONS. 

INTERPRETATION. 

64.  In  these  regulations  the  following  expressions  shall  have  the 
following  meanings  respectively,  unless  inconsistent  with  the  con- 
text:— 

''Mini.ster"  shall  mean  the  Minister  of  the  Interior. 

*'  Agent  "  or  "  Local  Agent "  shall  mean  the  Agent  of  Dominion 
Lands  for  the  district,  or  other  officer  appointed  by  the  Government 
for  the  jiarticular  purpose  referred  to. 

"  Mineral  "  shall  include  all  minerals  whatsoever  other  than  coal. 

"  CloPc  Season"  shall  mean  the  period  of  the  year  during  which 
f  lacer  mining  is  generally  suspended. 

"^Mincr"  shall  mean  a  person  holding  a  mining  location  or  a 
grnnt  for  placer  mining. 
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"  Claim  ^'  shall  mean  the  personal  right  of  property  in  a  placer 
mine  or  diggings  during  the  time  for  which  the  grant  of  such  mine 
or  diggings  is  made. 

"  Claimant "  shall  mean  a  person  who  has  obtained  an  entmfor  a 
mining  location  with  a  view  to  patent. 

"  Bar  Diggings  ''  shall  mean  any  mine  over  which  a  river  extends 
when  in  its  flooded  state. 

"  Dry  Diggings  "  shall  mean  any  mine  over  which  a  river  never 
extends. 

The  mines  on  benches  shall  be  known  as  "  Bench  Diggings,"  and 
shall,  for  the  purpose  of  defining  the  size  of  such  claims,  be  excepted 
from  "  Dry  Diggings." 

"  Streams  and  Eavines "  shall  include  water-courses,  whether 
usually  containing  water  or  not,  and  all  rivers,  creeks  and  gulches. 

"  Ditch  "  shall  include  a  flume  or  race,  or  other  artificial  means 
for  conducting  water  by  its  own  weight,  to  be  used  for  mining  pur- 
poses. 

"  Ditch  Head  "  shall  mean  the  point  in  a  natural  water-course 
or  lake  where  water  is  first  taken  into  a  ditch. 

"  Placer  Mining  "  shall  mean  the  working  of  all  forms  of  deposits, 
excepting  veins  of  quartz  or  other  rock  in  place. 

"  Quartz  Mining  "  shall  mean  the  working  of  veins  of  quartz  or 
other  rock  in  place. 

"  Location  "  shall  mean  the  land  entered  by,  or  patented  to,  any 
person  for  the  purpose  of  quartz  mining. 


HEARING   AND   DECISION   OF   DISPUTES. 

65.  The  Superintendent  of  Mines  shall  have  power  to  hear  and 
determine  all  disputes  in  regard  to  mining  property  arising  within 
his  district,  subject  to  appeal  by  either  of  the  parties  to  the  Commis- 
sioner of  Dominion  Lands. 

66.  No  particular  forms  of  procedure  shall  be  necessary,  but  the 
matter  complained  of  must  be  properly  expressed  in  writing,  and  a 
copy  of  the  complaint  shall  be  served  on  the  opposite  party  not  less 
than  seven  days  before  the  hearing  of  the  said  complaint. 
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«7.  The  complaint  may,  by  leave  of  the  Superintendent  of  Mines, 
be  amended  at  any  time  before  or  during  the  proceedings. 

68.  Tlio  complainant  shall,  at  the  time  of  filing  his  complaint, 
deposit  therewith  a  bond-fee  of  $20,  which  shall  be  returned  to  him' 
if  t lie  complaint  proves  to  have  been  well  founded,  and  not  otherwise, 
exce])t  for  special  cause,  by  direction  of  the  Minister  of  the  Interior! 

0«.  In  the  event  of  the  decision  of  the  Superintendent  of  Mines 
beincr  i^ade  the  su])ject  of  an  appeal  to  the  Commissioner  of  Dominion 
Lands,  tlie  appellant  shall,  at  the  time  of  lod<j^ing  the  appeal,  deposit 
with  the  agent  a  bond-fee  of  $20,  which  shall  be  returned  to  the  said 
appellant  if  his  appeal  i)roves  to  have  been  well  founded,  and  not 
otiierwise,  except  for  special  cause,  by  direction  of  the  Minister  of  the 
Interior. 

TO.  The  appeal  must  be  in  writing  and  must  be  lodged  with  the 
Sniierintendent  of  Mines  not  more  than  tlirec  days  after  his  decision 
has  been  communicated  in  writing  to  all  the  parties  interested,  and 
must  state  the  grounds  upon  which  the  said  decision  is  appealed  from. 

71.  If  the  Commissioner  of  Dominion  Lands  decides  that  it  is  ne- 
ces^sary  to  a  j)roper  decision  of  the  nuitter  in  issue  to  have  an  investi- 
gation on  the  ground,  or,  in  cases  of  disputed  boundaries  or  measure- 
ments, to  employ  a  surveyor  to  measure  or  survey  the  land  in  ques- 
tion, the  expenses  of  the  inspection  or  re-measurement  or  re-survey, 
as  the  case  may  be,  shall  be  borne  by  the  litigants,  who  shall  pay 
into  the  hands  of  the  said  Commissioner,  in  equal  parts,  such  sum  as 
he  may  think  sulTicient  for  the  same,  before  it  takes  place;  otherwise, 
it  shall  not  })rocecd,  and  the  party  who  refuses  to  pay  such  sum  shall 
be  adjudged  in  default.  The  said  Commissioner  shall  subsequently 
decide  in  wliat  ])ro])ortion  the  said  expense  should  be  borne  by  the 
imrlies  respectively,  and  the  surplusage,  if  any,  shall  then  be  returned 
to  tlic  ]'artie.-,  as  he  may  order. 

7*2.  All  bond-fees  adjudged  as  forfeited  and  all  payments  re- 
tained under  the  last  preceding  section,  shall,  as  soon  as  decision  has 
been  rendered,  and  all  entry  and  other  fees  or  moneys  shall,  as  soon 
as  they  have  been  received  by  him,  be  paid  by  the  said  agent  or  Com- 
missioner to  the  credit  of  the  Receiver-General  in  the  same  manner 
as  other  moneys  received  by  him  on  account  of  Domonion  Lands. 


DOMINION  MINING  REGULATIONS 


751 


LEAVE    OF    ABSENCE. 

"78.  The  agent  in  each  district  shall,  under  instructions  from  the 

Minister  of  the  Interior,  declare  the  close  season  in  his  district. 

•74.  Each  holder  of  a  mining  location  or  of  a  grant  for  placer 
mining  shall  be  entitled  to  be  absent  from  his  mining  location  or 
diggings  and  to  suspend  work  thereon  during  the  close  season. 

75.  The  agent  shall  have  power  to  grant  leave  of  absence  to  the 
holder  of  a  mining  location  or  grant  for  placer  mining  pending  the 
decision  of  any  dispute  in  which  he  is  concerned  under  these  regula- 
tions. 

T6.  In  cases  where  water  is  necessary  to  the  continuance  of  min- 
ing operations,  and  the  supply  of  water  is  insufficient,  the  Superin- 
tendent of  Mines  shall  have  power  to  grant  leave  of  absence  to  the 
holder  of  the  grant  during  such  insufficiency,  but  no  longer,  except 
by  permission  of  the  Minister  of  the  Interior. 

77.  Any  miner  or  miners  shall  be  entitled  to  leave  of  absence  for 
one  year  from  his  or  their  diggings,  upon  proving  to  the  satisfac- 
tion of  the  Superintendent  of  Mines  that  he  or  they  has  or  have  ex- 
pended on  such  diggings,  in  cash,  labour  or  machinery,  an  amount  of 
not  less  than  $300  on  each  of  such  diggings,  without  any  return  of 
gold  or  other  minerals  in  reasonable  quantities  for  such  expenditure. 

78.  The  time  reasonably  occupied  by  the  locator  of  a  claim  in 
going  to,  and  returning  from,  the  office  of  the  agent  or  Superinten- 
dent of  Mines  to  enter  his  claim,  or  for  other  purposes  prescribed  by 
these  regulations,  shall  not  be  counted  against  him,  but  he  shall,  in 
such  cases,  be  deemed  to  be  absent  on  leave. 

MISCELLANEOUS. 

79.  The  Minister  of  the  Interior  shall,  from  time  to  time,  as 
he  may  think  fit,  declare  the  boundaries  of  mineral  and  mining  dis- 
tricts, and  shall  cause  a  description  of  the  same  to  be  published  in  the 
Canada  Gazette. 

SO.  The  Minister  of  the  Interior  may  direct  mineral  and  mining 
locations  to  be  laid  out  within  such  districts  wherever,  from  report  of 
the  Director  of  the  Geological  Survey,  or  from  other  information,  he 
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has  reason  to  believe  tliere  are  mineral  deposits  of  economic  value, 
and  may  sell  the  same  to  aj)plicants  therefor,  who,  in  his  opinion,  are 
able  and  intend  in  good  faith  to  work  the  same;  or  he  may,  from  time 
to  time,  cause  the  said  locations  to  be  sold  by  public  auction  or  tender. 
Such  sales  shall  be  for  cash,  and  at  prices  in  no  case  lower  than  those 
prescriljcd  for  locations  sold  to  original  discoverers,  and  shall  other- 
wise be  subject  to  all  the  provisions  of  these  regulations. 

HI.  Tlic  Minister  of  the  Interior  may  grant  to  any  person  or  per- 
sons who  liave  a  mining  location  and  are  actively  developing  tlie  same, 
an  additional  location  adjacent  to  and  not  exceeding  it  in  area,  pro- 
vided the  person  or  persons  holding  such  location  shall  show  to  the 
satisfaction  of  the  Minister  of  the  Interior  tliat  the  vein  or  lode  being 
developed  on  the  location  will  probably  extend  outside  of  either  of 
the  vertical  lines  forming  the  side  boundaries  of  the  location  before 
it  has  reached  the  depth  at  which  it  cannot  be  profitably  mined. 

M2.  Persons  desirous  of  obtaining  quarries  for  stone  on  vacant 
Dominion  Lands  may  do  so  under  these  regulations;  but  the  Minister 
of  the  Interior  may  require  the  payment  of  a  royalty  not  exceeding 
five  per  cent,  on  account  of  the  sales  of  the  product  of  such  cpiarries, 
or  the  hind  may  be  sold  not  subject  to  such  royalty  at  such  price  as 
may  be  determined. 

Ma.  IJeturns  shall  be  made  by  the  grantee,  sworn  to  by  him,  or  by 
his  agent  or  other  employee  in  charge  of  the  mine,  at  monthly  or 
other  such  intervals  as  may  be  required  by  the  Minister  of  the  Inter- 
ior, of  all  ju'oducts  of  his  mining  location  and  of  the  price  or  amount 
he  received  for  the  same. 

H4.  The  Minister  of  the  Interior  shall  have  the  power  to  sum- 
marily order  any  mining  works  to  be  so  carried  on  as  not  to  interfere 
with  or  endanger  the  safety  of  the  public,  any  public  work  or  high- 
way, or  any  mining  property,  mineral  lands,  mining  claims,  bed-rock 
drains  or  ihimes;  and  any  abandoned  works  may,  by  his  order,  be 
either  filled  up  or  guarded  to  his  satisfaction,  at  the  cost  of  the  parties 
who  may  have  constructed  the  same,  or  in  their  absence  upon  such 
terms  as  he  shall  think  fit. 

M5.  The  Superintendent  of  Mines,  acting  nnder  instructions,  to 
be  from  time  to  tinu^  issued  bv  the  Minister  of  the  Interior,  shall  cause 
to  be  laid  out,  at  the  expense  of  the  person  or  persons  applying  for 
the  same,  a  space  of  ground  for  deposits  of  leavings  and  deads  from 
r.Tiy  tunnel,  claim  or  mining  ground. 
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FORFEITURE.  y 

86.  In  the  event  of  the  breach  of  these  regulations,  or  any  of 
them,  by  any  person  holding  a  grant  for  Quartz  or  Placer  Mining  from 
the  Crown  other  than  Crown  Patents,  or  from  the  Minister  of  the 
Interior,  or  from  any  duly  authorized  officer  of  Dominion  Lands,  such 
right  or  grant  shall  be  absolutely  forfeited  ipso  facto,  and  the  person 
so  offending  shall  be  incapable  thereafter  of  acquiring  any  such  right 
or  grant,  unless  for  special  cause  it  is  otherwise  decided  by  the  Min- 
ister of  the  Interior. 

For  Schedule  to  Mining  Operations,  see  Appendix  II. 


Peculations  governing  the  issue  of  leases  to  dredge  for 
Minerals  in  the  beds  of  rivers  in  the  Provisional 
District  OF  the  Yukon,  North-West  Territories. 

(Approved  of  by  the  Order  in  Council  No.  125,  of  the  18th  January, 

1898.) 

The  following  regulations  are  adopted  for  the  issue  of  leases  to 
persons  or  companies  who  have  obtained  a  free  miner's  certificate  in 
accordance  with  the  provisions  of  the  regulations  governing  placer 
mining  in  the  Provisional  District  of  Yukon,  to  dredge  for  minerals 
other  than  coal  in  the  submerged  beds  or  bars  of  rivers  in  the  Pro- 
visional District  of  Yukon,  in  the  North-West  Territories: — 

1.  The  lessee  shall  be  given  the  exclusive  right  to  subaqueous 
mining  and  dredging  for  all  minerals,  with  the  exception  of  coal,  in 
and  along  an  unbroken  extent  of  five  miles  of  a  river  following  its 
sinuosities,  to  be  measured  down  the  middle  thereof,  and  to  be  de- 
scribed by  the  lessee  in  such  manner  as  to  be  easily  traced  on  the 
ground;  and  although  the  lessee  may  also  obtain  as  many  as  five 
other  leases,  each  for  an  unbroken  extent  of  five  miles  of  a  river,  so 
measured  and  described,  no  more  than  six  such  leases  shall  be  issued 
in  favour  of  an  individual  or  company,  so  that  the  maximum  extent  of 
river  in  and  along  which  any  individual  or  company  shall  be  given  the 
exclusive  right  above  mentioned,  shall  under  no  circumstances  exceed 
thirty  miles.  The  lease  shall  provide  for  the  survey  of  the  leasehold 
under  instructions  from  the  Surveyor-General,  and  for  the  filing  of 
the  returns  of  survey  in  the  Department  of  the  Interior  within  one 
year  from  the  date  of  the  lease. 
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2.  The  lease  shall  be  for  a  term  of  twenty  years,  at  the  end  of 
which  time  all  rights  vested  iu,  or  which  may  be  claimed  by  the  lessee 
under  his  lease,  are  to  cease  and  determine.  The  lease  may  be  re- 
newable, however,  from  time  to  time  thereafter  in  the  discretion  of 
the  Minister  of  the  Interior. 

3.  The  lessee's  right  of  mining  and  dredging  shall  be  confined 
lo  the  su])merged  beds  or  bars  in  the  river  below  low  water  mark, 
that  boundary  to  be  fixed  by  its  position  on  the  first  day  of  August 
in  the  year  of  the  date  of  the  lease. 

4.  The  lease  shall  be  subject  to  the  rights  of  all  persons  who  have 
received  or  who  may  receive  entries  for  claims  under  the  Placer  Min- 
ing Regulations. 

•5.  Tlie  lessee  shall  have  at  least  one  dredge  in  operation  upon 
the  five  miles  of  river  leased  to  him,  within  two  seasons  from  the  date 
of  his  lease,  and  if  during  one  season  when  operations  can  be  carried 
on,  he  fails  to  efliciently  work  the  same  to  the  satisfaction  of  the 
^linister  of  tlie  Interior,  the  lease  shall  become  null  and  void  unless 
the  Minister  of  the  Interior  shall  otherwise  decide.  Provided  that 
when  any  company  or  individual  has  obtained  more  than  one  lease, 
one  dredge  for  each  fifteen  miles  or  portion  thereof  shall  be  held  to 
be  compliance  with  this  regulation. 

6.  The  lessee  shall  pay  a  rental  of  $100  per  annum  for  each  mile 
of  river  so  leased  to  him.  The  lessee  shall  also  pay  to  the  Crowui 
a  rcjalty  of  ten  per  centum  on  the  output  in  excess  of  $15,000,  as 
f-hown  by  sworn  returns  to  be  furnished  monthly  by  the  lessee  to  the 
(iold  Commissioner  during  the  ])eriod  that  dredging  operations  are 
being  carried  on;  such  royalty,  if  any,  to  be  paid  with  each  return. 

6a.  The  lessee  who  is  the  holder  of  more  than  one  lease  shall  be 
entitled  to  the  exemption  as  to  royalty  provided  for  by  the  next  pre- 
ceding regulation  to  the  extent  of  $15,000  for  each  five  miles  of  river 
for  which  he  is  the  holder  of  a  lease;  but  the  lessee  under  one  lease 
shall  not  be  entitled  to  the  exemption  as  to  royalty  provided  by  the 
next  two  preceding  regulations,  where  the  dredge  or  dredges  used  by 
him  have  been  used  in  dredging  by  another  lessee,  or  in  any  case  in 
respect  of  more  than  thirty  miles. 

7.  The  lessee  shall  be  permitted  to  cut  free  of  all  dues,  on  any 
land  belonging  to  the  Crown,  such  timber  as  may  be  necessary  for 
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the  purposes  of  his  lease,  but  such  permission  shall  not  extend  to  tim- 
ber which  may  have  been  heretofore  or  may  hereafter  be  granted  to 
other  persons  or  corporations. 

S.  The  lessee  shall  not  interfere  in  any  way  with  the  general 
right  of  the  public  to  use  the  river  in  which  he  may  be  permitted  to 
dredge,  for  navigation  and  other  purposes;  the  free  navigation  of  the 
river  shall  not  be  impeded  by  the  deposit  of  tailings  in  such  manner 
as  to  form  bars  or  banks  in  the  channel  thereof,  and  the  current  or 
stream  shall  not  be  obstructed  in  any  material  degree  by  the  accumu- 
lation of  such  deposits. 

O.    The  lease  shall  provide  that  any  person  who  has  received  or 

who  may  receive  entry  under  the  Placer  Mining  Regulations  shall  be 
entitled  to  run  tailings  into  the  river  at  any  point  thereon,  and  to 
construct  all  works  which  may  be  necessary  for  properly  operating 
and  working  his  claim.  Provided  that  it  shall  not  be  lawful  for  such 
person  to  construct  a  wing-dam  within  one  thousand  feet  from  the 
place  where  any  dredge  is  being  operated,  nor  to  obstruct  or  interfere 
in  any  way  with  the  operation  of  any  dredge. 

10.  The  lease  shall  reserve  all  roads,  ways,  bridges,  drains,  and 
other  public  works,  and  all  improvements  now  existing,  or  which  may 
hereafter  be  made  in,  upon  or  under  any  part  of  the  river,  and  the 
power  to  enter  and  construct  the  same,  and  shall  provide  that  the 
lessee  shall  not  damage  nor  obstruct  any  public  ways,  drains,  bridges, 
works  and  improvements  now  or  hereafter  to  be  made  upon,  in,  over, 
through,  or  under  the  river;  and  that  he  will  substantially  bridge  or 
cover  and  protect  all  the  cuts,  flumes,  ditches  and  sluices,  and  all 
pits  and  dangerous  places  at  all  points  where  they  may  be  crossed  by 
a  public  highway  or  frequented  path  or  trail,  to  the  satisfaction  of 
the  Minister  of  the  Interior. 

11.  That  the  lessee,  his  executors,  administrators,  or  assigns, 
shall  not  nor  will  assign,  transfer  or  sublet  the  demised  premises,  or 
any  part  thereof,  without  the  consent  in  writing  of  the  Minister  first 
had  and  obtained. 
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Regulations  dated  21st  July,  1897,  as  amended  by  Regula- 
tions DATED  29TII  July,  1897;  18th  January,  1898,  and 
28Tn  February,  1898,  respectively,  respecting  the  issue 

OF  LEASES  TO  DREDGE  FOR  MINERALS  IN  THE  SUBMERGED  BEDS 

OF  RIVERS  IN  Manitoba  and  the  North-West  Territories, 

The  Agent  of  Dominion  Lands  in  whose  district  the  portion 
of  the  river  desired  to  be  leased  is  situated  is  hereby  authorized  to 
accept  ai)})lications,  and  leases  may  be  issued  by  the  Minister  of  the 
Interior  upon  the  following  conditions: — 

1.  The  lessee  shall  be  given  the  exclusive  right  to  subaqueous 
mining  and  dredging  for  minerals,  with  the  exception  of  coal,  in  and 
along  an  unljroken  extent  of  five  miles  of  the  river  following  its 
sinuosities,  and  to  be  described  by  the  applicant  in  such  manner  as 
to  be  easily  traced  on  the  ground. 

2.  The  lease  shall  be  for  a  term  of  twenty  years,  at  the  end  of 
which  time  all  rights  vested  in,  or  which  may  be  claimed  by  the  lessee 
are  to  cease  and  determine.  The  lease  may  be  renewable,  liowever, 
from  time  to  time  thereafter  in  the  discretion  of  the  Minister  of  the 
Interior. 

J?.  The  lessee's  right  to  mining  and  dredging  shall  be  confined 
to  the  submerged  bed  or  bars  in  the  river,  below  low  water  mark. 

4,  The  lease  shall  be  subject  to  the  rights  of  all  persons  who 
have  received  or  who  may  receive  entries  for  l)ar  diggings  or  bench 
claims  under  the  mining  regulations. 

5.  The  lessee  shall  have  a  dredge  in  operation  within  one  year 
from  the  date  of  the  lease,  and  if  during  one  season,  when  operations 
can  be  carricnl  on,  he  fails  to  eiTicicntly  work  the  same,  the  lease  shall 
become  null  and  void,  unless  the  Minister  of  the  Interior  shall  decide 
otherwise. 

O,  Tlio  lessee  shall  pay  a  rental  of  $50  per  annum  for  each 
dredge  used,  such  rental  to  be  paid  in  advance,  and  to  commence 
to  accrue  on  the  date  upon  which  the  lease  is  issued.  He  shall  also 
pay  to  the  Crown  a  royalty  of  two  and  one-half  per  cent,  on  the  out- 
put after  it  exceeds  $10,000.00,  as  shown  by  sworn  returns  to  be  fur- 
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nished  monthly  by  the  lessee  during  the  period  that  dredging  oper- 
ations are  being  carried  on.     Said  royalty  to  be  paid  monthjy. 

T.  The  lessee  shall  not  interfere  in  any  way  with  the  general 
right  of  the  public  to  use  the  river  in  which  he  may  be  permitted  to 
dredge,  for  navigation  and  other  purposes;  the  free  navigation  of  the 
river  shall  not  be  impeded  by  the  deposit  of  tailings  in  such  manner 
as  to  form  bars  or  banks  in  the  channel  thereof;  and  the  current  or 
stream  shall  not  be  obstructed  in  any  material  degree  by  the  accumu- 
lation of  such  deposits. 

8.  The  lease  shall  provide  that  any  one  who  has  or  who  may 
receive  entry  under  the  mining  regulations  shall  be  entitled  to  run 
tailings  into  the  river  at  any  point  thereon,  also  to  mine  two  feet 
below  the  surface  of  the  water  at  low  water  mark  by  putting  in  wing 
dams. 

O.  The  lease  to  be  issued  shall  reserve  all  roads,  ways,  bridges, 
drains,  and  all  other  public  works  and  improvements  now  existing, 
or  which  may  hereafter  be  made  in,  upon  or  under  any  part  of  the 
river,  and  the  power  to  enter  and  construct  the  same.  It  shall  also 
provide  that  the  lessee  shall  not  damage  nor  obstruct  any  public 
way,  drains,  bridges,  works  and  improvements  now  or  hereafter  to  be 
made  upon,  in,  over,  through,  or  under  the  river;  and  that  he  will 
substantially  bridge  or  cover  and  protect  all  the  cuts,  flumes,  ditches, 
and  sluices,  and  all  pits  and  dangerous  places  at  all  points  where 
they  may  be  crossed  by  a  public  highway  or  frequented  path  or  trail, 
to  the  satisfaction  of  the  Minister  of  the  Interior. 

Amended  the  29th  day  of  July,  1897,  by  providing  that  the  said 
regulations  shall  not  apply  to  the  Yukon  Eiver  and  its  tributaries 
and  all  creeks  and  rivers  connecting  therewith  in  the  North- West 
Territories. 

Amended  18th  January,  1898,  by  providing  that  the  said  regula- 
tions of  21st  July,  1897,  "  shall  only  apply  to  rivers  in  Manitoba  and 
the  North- West  Territories  outside  of  the  Provisional  District  of 
Yukon;  and  further,  that  said  regulations  shall  be  and  the  same  are 
hereby  amended  by  providing  that  not  more  than  two  leases,  each 
including  an  unbroken  extent  of  five  miles  of  a  river,  shall  be  issued 
in  favour  of  any  one  applicant  or  company." 

Amended  28th  February,  1898,  by  providing  "  that  all  persons 
obtaining  leases  to  dredge  for  minerals  in  the  submerged  beds  of 
rivers  in  Manitoba  and  the  North-West  Territories  outside  of  the 
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Provisional  District  of  Yukon,  and  all  persons  in  the  employ  of  such 
persons  engaged  in  dredging  u})on  sucli  rivers  shall  be  required  to 
take  out  free  miners'  certificates,  in  the  manner  provided  for  iu  the 
regulations  governing  placer  mining  in  the  said  Provisional  District 
of  Yukon,  and  that  in  default  of  such  certificates  being  taken  out 
and  kept  in  force  such  leases  shall  be  forfeited." 


Kegllatioxs  for  the  strvey,  admixistration,  disposal  axd 

MAXAC.EMEXT  OF  DOMIXIOX  LaXDS  WITHIN  THE  FORTY-MILE 
KaILWAV  l^ELT,  IX  THE  PrOVIXCE  OF  BRITISH  COLUMBIA, 
APPROVED  RV  lIlS  KXCELLEXCY  THE  GoVERXOR-UeXERAL  IN 
COIXCIL,  OX  THE  ITtH  SEPTEMBER,  1889,  IN  FORCE  FROM  AXD 
AFTER  THE  13tH  MaRCH,  1890.  AViTH  ADDITIONS  AND  AMEND- 
MENTS PROVIDED  BY  ORDERS  IN  CoUNCIL  DATED,  RESPEC- 
TIVELY, THE  13TII  November,  1890,  the  12tii  December, 
1891,  THE  21ST  ^Marcii,  1892,  and  the  IOtii  November,  1893. 

mining  and  mining  lands. 

See.  31.  Lands  containing  coal  or  other  minerals,  whether  in 
surveyed  or  unsurveyed  territory,  may  be  disposed  of  in  such  manner 
and  on  such  terms  and  conditions  as  may,  from  time  to  time,  be  fixed 
by  the  Governor  in  Council  by  regulations  to  be  made  in  that  behalf. 

Nee.  »2.  It  is  hereby  declared  that  no  grant  from  the  Crown 
of  lands  in  freehold,  or  for  any  less  estate,  has  operated  or  will  operate 
as  a  conveyance  of  the  minerals  therein,  unless  the  same  are  ex- 
pressly conveyed  in  such  grant. 

ditches. 

Nee.  JW.  The  provisions  of  ''  The  Dominion  Mining  Regula- 
tions,'' having  reference  to  the  diversion  and  use  of  the  water  froui 
any  stream  or  lake,  and  the  rights  of  way  necessary  for  the  construc- 
tion of  flumes  and  ditches  to  convey  such  water,  shall  apply  to  the 
diversion  and  use  of  the  water  from  any  stream  or  lake,  and  the  rights 
of  way  necessary  to  the  conveyance  thereof  in  respect  of  the  irriga- 
tion  of  agricultural  lands;  Provided,  however,  that  the  forms  M,  N 
and  (),  in  the  Schedule  to  these  regidations,  shall  be  used. 

For  Forms,  see  Appendix  TI. 
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As   TO    Homestead   entries   and   sales   affecting   Ti\yjERED 

LANDS,  THE  PROPERTY  OF  THE  DOMINION,  WITHIN  THE  RAIL- 
WAY Belt  in  the  Province  of  British  Columbia. 

All  the  lands  within  the  Railway  Belt  in  the  Province  of  British 
Columbia    are    open  for  homestead    entry,  including    (by  Order   in 
Council  of  11th  July,  1895,)  the  agricultural  lands  in  the  New  West 
minster  Land  District. 

By  R.  S.  C.  (1886),  c.  56,  s.  14.  All  merchantable  timber  grow- 
ing or  being  upon  any  land  entered  or  sold  within  the  limits  of 
Dominion  lands  in  British  Columbia,  and  all  gold,  silver,  copper, 
lead,  iron,  petroleum,  coal  or  other  mines  or  minerals  shall  be  con- 
sidered as  reserved  from  the  said  land,  and  shall  be  the  property  of 
Her  Majesty. 


"THE  INDIAN  ACT,"  ^     (Part.) 

4.  The  Minister  of  the  Interior,  or  the  head  of  any  other  De- 
partment appointed  for  that  purpose  by  the  Governor  in  Council, 
shall  be  the  Superintendent-General  of  Indian  Affairs,  and  shall,  as 
such,  have  the  control  and  management  of  the  lands  ^  and  property 
of  the  Indians  in  Canada.     46  Vict.  c.  6,  s.  1. 

20.  Every  person,  or  Indian  other  than  an  Indian  of  the  band 
to  which  the  reserve  belongs,  who,  without  the  license  in  writing  of 
the  Superintendent-General,  or  of  some  officer  or  person  deputed  by 
him  for  that  purpose,  cuts,  carries  away,  or  removes  from  any  of  the 
said  land,  roads  or  allowances  for  roads,  in  the  said  reserve,  any  of  the 
trees,  saplings,  shrubs,  underwood,  timber  or  hay  thereon,  or  removes 
any  of  the  stone,  soil,  minerals,  metals  or  other  valuables  from  the 
said  land,  roads  or  allowances  for  roads,  shall,  on  conviction  thereof 
before  any  stipendiary  magistrate,  police  magistrate,  or  any  two  jus- 
tices of  the  peace  or  Indian  agent,  incur 

(c)  For  removing  any  of  the  stone,  soil,  minerals,  metals  or  other 
valuables  aforesaid,  a  penalty  of  twenty  dollars,  and  the 
costs  of  prosecution  in  each  case. 
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(5)  Nothing  herein  contained  shall  be  construed  to  prevent  the 
Superintendent-General  from  issuing  a  license  to  any  person  or  In- 
dian to  cut  and  remove  trees,  wood,  timber  and  liay,  or  to  quarry  and 
remove  stone  and  gravel  on  and  from  the  reserve,  if  he  or  his  agent, 
acting  by  his  instructions,  first  obtains  the  consent  of  the  band 
tliereto  in  the  ordinary  manner,  as  hereinafter  provided.  43  Vict, 
c.  2S,  s.  27,  part ;  45  Vict.  c.  30,  s.  3  ;  47  Vict.  c.  27,  s.  7. 

27.  (Provides  for  the  punishment  of  Indians  trespassing  on  land 
of  another  Indian,  or  removing  certain  things,  including  "  any  of  the 
stone,  soil,  minerals,  metals  or  other  valuables,"  etc.,  except  same  be 
"for  the  immediate  use  of  himself  and  his  family.") 

41.  All  Indian  lands,  which  are  reserves  or  portions  of  re- 
serves, surrendered  or  to  be  surrendered  to  Her  Majesty,  shall  be 
deemed  to  be  held  for  the  same  purposes  as  before  the  passing  of 
this  Act,  and  shall  be  managed,  leased  and  sold  as  the  Governor  in 
Council  directs,  subject  to  the  conditions  of  surrender  and  the  pro- 
visions of  this  Act.     43  Alct.  c.  28,  s.  40. 

'  R.  S.  C.  (1886)  c.  43. 

■"Indian  Lands"  is  defined  by  s.  2,  ss.  !//>).  to  mean  "any  reserve 
or  portion  of  a  reserve  which  has  been  surrendered  to  the  Crown:" 


Indian  Lands,  Consolidated  Mining  Regulations  of  15th 
September,  1888,  as  amended  by  Orders  in  Council  of 
2nd  December,  1889,  and  15tii  June,  1893. 

On  the  recommendation  of  the  Superintendent  General  of 
Indian  Affairs,  and  under  the  provisions  of  chai)ter  43  of  the  Re- 
vised Statutes  of  Canada,  intituled  "  The  Indian  Act," 

His  Excellency  in  Council  has  been  pleased  to  make  and  does 
hereby  make  the  following  regulations  to  govern  the  disposal  of 
Indian  lands  containing  minerals  other  than  coal: — 

mining   regulations   to   govern   the   disposal   of    mineral 
lands  other  than  coal  lands. 

Sec*.  1.  Thet^e  regulations  shall  be  ap])licable  to  all  Indian 
lands  containing  gold,  silver,  cinnabar,  lead,  tin,  copper,  petroleum, 
iron  or  otlior  mineral  deposit  of  economic  value,  with  the  exception 

of  coal. 
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Sec.  2.  Any  person  may  explore  vacant  Indian  lands  that  have 
been  surrendered  by  the  Indians  and  not  appropriated  or  reserved  by 
the  Department  of  Indian  Affairs  for  other  purposes,  or  Indian 
reserve  lands,  provided  the  approval  of  the  Superintendent  General 
of  Indian  Affairs  shall  have  been  previously  obtained,  and  may 
search  therein,  either  by  surface  or  subterranean  prospecting,  for 
mineral  deposits,  with  a  view  to  obtaining  under  these  regulations  a 
mining  location  for  the  same,  but  no  mining  location  or  mining 
claim  shall  be  granted  until  the  discovery  of  the  vein,  lode  or  deposit 
of  mineral  or  metal  within  the  limits  of  the  location  or  claim. 


I. QUARTZ    MINING. 

Sec.  3.  A  location  for  mining,  except  for  iron,  on  veins,  lodes, 
or  ledges  of  quartz  or  other  rock  in  place,  shall  not  exceed  forty  acres 
in  area;  except  in  the  district  of  Algoma,  where  the  area  of  a  min- 
ing location  shall  not  exceed  one  hundred  and  sixty  acres.  Its  sur- 
face boundaries  shall  be  straight  due  north  and  south  and  east  and 
west  lines  not  more  than  four  in  number.  Its  length  shall  not  be 
more  than  three  times  its  breadth.  Its  boundaries  beneath  the  sur- 
face shall  be  the  vertical  planes  in  which  its  surface  boundaries  lie. 

Sec.  4.  Any  person  having  discovered  a  mineral  deposit  may 
obtain  a  mining  location  therefor,  under  these  regulations,  in  the 
following  manner: — 

(a)  He  shall  mark  the  location  on  the  ground  by  placing  at 
each  of  its  four  corners  a  wooden  post,  not  less  than  four  inches 
square,  driven  not  less  than  18  inches  into  the  ground,  and  showing 
that  length  above  it.  If  the  ground  be  too  rocky  to  admit  of  so 
driving  the  posts  into  it,  he  shall  build  about  each  of  them,  to  sup- 
port it  and  keep  it  in  place,  a  cairn  or  mound  of  stones,  at  least  three 
feet  in  diameter  at  the  base,  and  18  inches  high.  On  the  most  north- 
easterly post  he  shall  mark,  legibly  with  a  cutting  instrument,  or 
with  colored  chalk,  or  with  a  pencil,  his  name  in  full,  the  date  of 
such  marking,  and  the  letters  M.  L.  1,  to  indicate  that  the  post  is  a 
mining  location  post  No.  1.  Proceeding  next  to  the  most  south- 
easterly post,  he  shall  mark  it  with  M.  L.  2,  and  with  his  initials. 
I^ext,  the  most  south-westerly  post  shall  be  marked  M.  L.  3,  and 
with  his  initials;  and,  lastly,  the  most  north-westerly  post  with  his 
initials  and  the  letters  M.  L.  4.    Furthermore,  on  one  of  the  faces  of 
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eaeli  post,  which  face  shall  in  the  planting  thereof  be  turned  towards 
the  post  which  next  follows  it  in  the  order  in  wliich  they  are  here 
named  and  niinibered,  there  shall  be  marked  in  figures  the  number 
of  yards'  distance  to  such  next  following  post.  If  means  of  measure- 
ment arc  not  available,  the  distance  to  be  so  marked  on  each  of  the 
posts  may  be  that  estimated.  If  the  corner  of  a  location  falls  in  a 
ravine,  bed  of  a  stream,  or  any  other  situation  where  the  character  of 
the  locality  may  render  the  planting  of  a  post  impossible,  the  corner 
may  be  indicated  by  the  erection  at  the  nearest  suitable  point  of  a 
witness  post,  which  in  that  case  shall  contain  the  same  marks  as 
those  prescribed  in  this  clause  in  regard  to  corner  posts,  as  well  as 
the  letters  W.  P.,  and  an  indication  of  the  bearing  and  distance  of 
the  site  of  the  true  corner  from  such  witness  post. 

(In  this  manner  any  subsequent  prospector  informed  of  these 
regulations,  will,  on  meeting  any  one  of  the  posts  or  mounds,  be 
enabled  to  follow  them  all  round,  from  one  to  another,  and  avoid 
encroachment,  either  in  search  or  in  marking  out  another  location 
in  the  vicinity  for  himself). 

{b)  Having  so  marked  out  on  the  ground  the  location  he  de- 
sires, the  claimant  shall  within  ninety  days  thereafter  fde  with  the 
local  agent,  in  the  Indian  oflice  for  the  district  in  which  the  location 
it  situate,  a  declaration  on  oath  according  to  Form  A  in  the  Schedule 
to  these  regulations  (which  may  be  sworn  to  before  the  said  agent, 
or  may  liave  been  previously  sworn  to  before  a  justice  of  the  peace 
or  commissioner),  setting  forth  the  circumstances  of  his  discovery, 
and  describing,  as  nearly  as  may  be,  the  locality  and  dimensions  of 
the  claim  marked  out  by  him  as  aforesaid;  and  shall,  along  with  such 
declaration,  jiay  to  the  said  agent  an  entry  fee  of  five  dollars. 

(r)  If  the  land  has  been  surrendered  by  the  Indians  for  pur- 
poses of  sale,  tlie  agent  shall  then  give  him  a  receipt,  according  to 
Form  r.  in  the  Schedule  to  these  regulations,  for  such  fee.  This 
receipt  shall  authorize  the  claimant,  his  legal  representatives  or  as- 
signs, to  enter  into  possession  of  the  location  applied  for,  and  during 
the  term  of  one  year  from  its  date,  to  take  therefrom  and  dispose 
of  any  mineral  deposit  contained  within  its  boundaries. 

{'I)  If  the  land  is  within  a  reserve  and  unsurrendered,  the  agent 
shall  rejiort  the  facts  of  such  discovery  and  application  to  the  Super- 
intendent General  of  Indian  AtTairs,  and  he  shall  state  at  the  same 
time  whether  the  interest  of  the  Indians  would  be  prejudicially  af- 
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fected  by  the  location  applied  for  being  sold  or  otherwise,  and  should 
the  Superintendent  General  of  Indian  Affairs  decide  that  it  would 
be  in  the  interest  of  the  Indians  to  sell  the  location,  he  shall  instruct 
the  local  agent  to  submit  the  question  of  surrendering  the  same  to 
be  sold  for  their  benefit  to  the  Indians  in  council  for  a  vote  thereon, 
and  should  a  majority  of  the  Indians  entitled  to  vote  decide  to  sur- 
render the  land,  a  formal  surrender  in  writing  shall  be  taken  from 
them  signed  by  the  chief  and  principal  men  and  duly  attested  by 
one  of  them  and  the  agent  in  the  manner  required  by  law. 

(e)  The  agent  shall  then  forward  the  surrender  to  the  Superin- 
tendent General  of  Indian  Affairs,  who  shall  upon  receipt  of  the 
same  submit  it  to  His  Excellency  the  Governor-General  in  Council 
for  acceptance. 

(/)  Should  the  surrender  be  accepted  by  the  Governor-General 
in  Council,  the  location  applied  for  shall  be  dealt  with  in  the  man- 
ner prescribed  by  these  regulations  for  the  sale  of  mineral  lands. 

Sec.  ^.  At  any  time  before  the  expiration  of  one  year  from 
the  date  of  his  obtaining  the  agent's  receipt  as  aforesaid,  it  shall  be 
open  to  the  claimant  to  purchase  the  location  on  filing  with  the 
local  agent  proof  that  he  has  expended  not  less  than  five  hundred 
dollars  in  actual  mining  operations  on  the  same,  such  proof  to  con- 
sist of  his  own  sworn  statement,  accompanied  and  confirmed  by  the 
affidavits  of  two  disinterested  persons,  setting  forth  in  detail  the 
nature  of  such  operations  and  the  amount  expended.  This  section 
shall  not  apply  to  the  district  of  Algoma;  except  that  the  right  to 
purchase  a  location  shall  be  limited  to  twelve  months  from  the  date 
of  obtaining  the  agent's  receipt  as  provided  in  sub-section  (c)  of 
section  4  above. 

Sec.  6.  The  price  to  be  paid  for  a  mining  location  shall  be  at 
the  rate  of  [ten]  ^  dollars  per  acre  cash.^ 

^  In  the  original  section  this  was  "  five,"  but  was  altered  by  Order  in 
Council,  dated  2nd  December,  1889. 

"  The  words  "  except  in  the  District  of  Algoma,  where  the  price  shall 
be  at  the  rate  of  three  dollars  per  acre,"  were  left  out  in  the  clause  which 
was  substituted  for  former  section  6  by  Order  in  Council,  dated  2nd 
December,  1889. 

By  Order  in  Council,  dated  the  15th  June,  1893,  the  price  of  mineral 
lands  controlled  by  the  Department  of  Indian  Affairs,  and  consisting  of 
surveyed  townships,  situated  in  what  are  known  as  the  Garden  River, 
Batchew.ana  and  Goulais  Bay  tracts,  lying  north  and  east  of  Sault  Ste. 
Marie,  in  the  District  of  Algoma,  has  been  reduced  to  $4.00  per  acre. 
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Sec.  7.  On  making  the  application  to  purchase  a  mining 
location,  and  paying  the  price  therefor  as  hereinhefore  provided,  the 
claimant  shall  also  deposit  witli  the  agent  the  sum  of  fifty  dollars, 
except  in  the  district  of  Algoma,  wliere  he  shall  deposit  with  the 
agent  the  sum  of  one  hundred  dollars,  which  shall  he  deemed  pay- 
ment hy  him  to  the  Department  of  Indian  Affairs  for  the  survey  of 
his  location;  and  upon  receipt  of  the  plans  and  field  notes,  and  the 
aj)proval  thereof  hy  the  said  Department,  a  patent  sliall  issue  to  the 
claimant  in  the  form  D  in  the  Schedule  hereto.  If,  on  account  of 
its  remoteness  or  other  cause,  a  mining  location  cannot,  at  the  time 
of  the  deposit  of  fifty  dollars,  or  in  the  district  of  Algoma  one  hun- 
dred dollars,  as  aforesiiid,  by  the  applicant  for  the  purpose,  he  sur- 
veyed by  the  said  Department  for  that  sum,  he  shall  be  subject  to 
the  alternative  of  waiting  until  the  em])loyment  of  a  surveyor  by 
the  Department  on  other  work  in  the  vicinity  of  the  claim  renders 
it  convenient  to  have  the  survey  made  at  a  cost  not  exceeding  fifty 
dollars,  or  in  the  district  of  Algoma  one  hundred  dollars,  as  afore- 
said, or  of  sooner  procuring  at  his  own  cost  its  survey  by  a  duly 
commissioned  surveyor  of  the  province,  district  or  territory  in  which 
the  lands  are  situated,  under  instructions  from  the  said  Department; 
in  the  latter  case,  on  receipt  of  the  plans  and  field  notes  of  the  sur- 
vey and  approval  thereof  by  the  said  Department,  as  hereinbefore 
provided,  tiie  claimant  shall  be  entitled  to  receive  his  i)atent,  and 
to  have  returned  to  him  the  fifty  dollars,  or  in  the  district  of  Al- 
goma one  hundred  dollars,  as  aforesaid,  deposited  by  him  to  defray 
cost  of  surs'ey. 

See.  H.  Siiould  the  claimant,  or  his  legal  representatives  as 
aforesaid,  fail  to  prove  within  one  year  the  expenditure  prescribed; 
or,  having  proved  such  expenditure,  fail  within  that  time  to  pay  in 
full,  and  in  cash,  to  the  local  agent,  the  price  herein])efore  fixed  for 
sucli  milling  location,  and  also  to  pay  the  sum  of  fifty  dollars  herein- 
before prescribed  for  the  survey  of  his  location,  then  any  right  on 
the  part  of  the  claimant,  or  of  his  legal  representatives,  in  the  loca- 
tion, or  claim  on  his  or  their  part  to  acquire  it,  shall  lapse,  and  the 
location  shall  thereupon  revert  to  the  Crown  and  shall  be  held,  along 
with  any  immovable  improvements  thereon,  for  disposal,  under  these 
regulations,  to  any  other  person,  or  as  the  Superintendent  General 
of  Indian  Affairs  may  direct;  provided  that  the  Superintendent 
Cienoral  of  Indian  Affairs  may,  upon  sufficient  cause  being  shown, 
extend  the  time  within  which  the  claimant  may  purchase  his  mining 
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location  for  the  additional  term  of  one  year,  upon  payment  by  the 
claimant  of  a  new  entry  fee  and  the  relinquishment  of  his  original 
receipt,  in  exchange  for  which  the  agent  shall,  when  so  directed  by 
the  said  Minister,  give  him  a  new  receipt  in  the  Form  C  in  the 
Schedule  hereto. 

Sec.  O.  Where  two  or  more  persons  lay  claim  to  the  same  min- 
ing location,  the  right  to  acquire  it  shall  be  in  him  who  can  prove 
he  was  the  first  to  discover  the  mineral  deposit  involved,  and  to 
take  possession  by  demarcation,  in  the  manner  prescribed  in  these 
regulations,  of  the  location  covering  it. 

Sec.  lO.  Priority  of  discovery  alone  shall  not  give  the  right  to 
acquire;  but  a  person  subsequently  and  independently  discovering, 
who  has  complied  with  the  other  conditions  prescribed  in  these 
regulations,  shall  take  precedence  of  the  first  discoverer  if  the  latter 
has  failed  to  comply  with  the  said  other  conditions:  Provided, 
however,  that  in  any  case  where  it  is  proved  that  a  claimant  has  in 
bad  faith  used  the  prior  discovery  of  another,  and  fraudulently  af- 
firms that  he  made  independent  discovery  and  demarcation,  he  shall, 
apart  from  any  other  legal  consequences,  have  no  claim,  and  shall 
forfeit  the  deposit  made  with  his  application,  and  shall  be  abso- 
lutely debarred  from  obtaining  another  mining  location. 

Sec.  11.  Not  more  than  one  mining  location  shall  be  granted 
to  any  individual  claimant  upon  the  same  lode  or  vein. 

Sec.  12.  Where  land  is  used  or  occupied  for  milling  purposes, 
reduction  works  or  other  purposes  incidental  to  mining  operations, 
either  by  the  proprietor  of  a  mining  location  or  other  person,  such 
land  may  be  applied  for  and  patented,  either  in  connection  with,  or 
separate  from,  a  mining  location,  in  the  manner  hereinbefore  pro- 
vided for  the  application  for,  and  the  patenting  of,  mining  loca- 
tions, and  may  be  held  in  addition  to  any  such  mining  location;  but 
such  additional  land  shall  in  no  case  exceed  five  acres  in  extent  and 
shall  be  paid  for  at  the  same  rate  as  a  mining  location. 

Sec.  13.  The  Superintendent  General  of  Indian  Affairs  may 
grant  a  location  for  the  mining  of  iron  not  exceeding  160  acres  in 
area:  Provided,  that  should  any  person  making  an  application  pur- 
porting to  be  for  the  purpose  of  mining  iron  thus  obtain,  whether 
in  good  faith  or  fraudulently,  possession  of  a  valuable  mineral  de- 
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posit  other  than  iron,  his  riglit  in  such  deposit  shall  be  restricted 
to  the  area  hereinbefore  prescribed  for  otlier  minerals,  and  the 
rest  of  the  location  shall  thereupon  revert  to  the  Crown  for  such 
disposition  as  the  Minister  may  direct. 

Hee,  14.  When  there  are  two  or  more  applicants  for  any  min- 
ing location,  no  one  of  whom  is  the  original  discoverer,  or  his  as- 
signee, the  Superintendent  General  of  Indian  Affairs,  if  he  sees  fit 
to  disi)ose  of  the  location,  shall  invite  their  competitive  tenders,  or 
sliall  ])ut  it  up  to  public  tender,  or  auction,  as  he  may  deem  ex- 
pedient. 

Sec.  15.  An  assignment  of  the  right  to  purchase  a  mining 
location  sliall  be  endorsed  on  tlie  back  of  the  receipt  or  certificate  of 
assignment  (Forms  B  and  E,  in  tlie  Schedule  hereto),  and  the  exe- 
cution tliereof  shall  be  attested  by  two  disinterested  witnesses;  upon 
the  deposit  of  tlie  receipt  or  certificate  with  such  assignment 
executed  and  attested  as  herein  provided,  in  the  office  of  the  local 
agent,  accomjianied  by  a  registration  fee  of  two  dollars,  the  local 
agent  shall  give  to  the  assignee  a  receipt  in  the  Form  K  in  the  Sche- 
dule hereto,  which  certificate  shall  entitle  the  assignee  to  all  the 
rights  and  ])rivileges  of  the  original  discoverer  in  respect  of  the 
claim  assigned;  and  the  said  assignment  shall  be  forwarded  to  the 
Su|)erintendent  General  of  Indian  Affairs  by  the  local  agent  at  the 
Fame  time  and  in  like  manner  as  his  other  returns  respecting  Indian 
lauds,  and  shall  be  registered  in  the  Department  of  Indian  Affairs; 
and  no  assignment  of  the  right  to  purchase  a  mining  location  which 
is  not  unconditional  and  in  all  respects  in  accordance  with  the  pro- 
visions of  this  clause,  and  accompanied  by  the  registration  fee  herein 
jirovided  for,  shall  l)e  recognized  by  the  local  agent  or  registered  in 
the  Department  of  Indian  Affairs. 

Sec.  lO.  ]f  a])j)lication  be  made  under  the  next  preceding  sec- 
tion by  the  assignee  of  the  right  to  purchase  a  mining  location, 
find  such  claim  is  duly  recognized  and  registered,  as  hereinbefore 
provided,  such  assignee  shall,  by  complying  with  all  the  provisions 
of  sections  .5  and  7,  become  entitled  to  purchase  the  location  for  the 
price  and  on  the  terms  prescribed  in  these  regulations,  whether  or 
not  his  assignor  may  have  previously  acquired  a  mining  location 
under  them. 
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II. — PLACER  MINING.  ' 

Sec.  17.  The  regulations  hereinbefore  laid  down  in  respect  of 
quartz  mining  shall  he  applicable  to  placer  mining  so  far  as  they 
relate  to  entries,  entry  fees,  assignments,  marking  of  location,  agents' 
receipts,  and  generally  where  they  can  be  applied,  save  that  the 
boundaries  of  placer  mining  claims  need  not  be  due  north  and  south 
and  cast  and  west  lines,  and  except  as  otherwise  herein  provided. 


No  lure  and  Size  of  Claims. 

Sec.  18.  The  size  of  claims  shall  be  as  follows: — 
(a)  For  "bar  diggings,"  a  strip  of  land  100  feet  wide  at  high 
water  mark,  and  thence  extending  into  the  river  to  its  lowest  water, 
level. 

(&)  For  "  dry  diggings,"  100  feet  square. 

(c)  "  Creek  and  river  claims,"  shall  be  100  feet  long,  measured 
in  the  direction  of  the  general  course  of  the  stream  and  shall  extend 
in  width  from  base  to  base  of  the  hill  or  bench  on  each  side,  but 
when  the  hills  or  benches  are  less  than  100  feet  apart  the  claim  shall 
be  100  feet  square. 

(d)  "Bench  claims,"  shall  be  100  feet  square. 

(e)  Every  claim  on  the  face  of  any  hill,  and  fronting  on  any 
natural  stream  or  ravine,  shall  have  a  frontage  of  100  feet,  drawn 
parallel  to  the  main  direction  thereof,  and  shall  be  laid  out,  as  nearly 
as  possible,  in  the  manner  prescribed  by  section  4  of  these  regula- 
tions. 

(/)  If  any  miner  or  association  of  miners  shall  discover  a  new 
mine,  and  such  discovery  shall  be  established  to  the  satisfaction  of 
the  agent,  claims  of  the  following  size,  in  dry,  bar,  bench,  creek,  or 
hill  diggings,  shall  be  allowed: — 

To  one  discoverer 300  feet  in  length. 

To  a  party  of  t  vo 600 

Ihree" 800  "     ' 

four 1,000 
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and  to  eacli  member  of  a  party  beyond  four  in  number,  a  claim  of 
tlie  ordinary  size  only. 

A  new  stratum  of  auriferous  earth  or  gravel,  situated  in  a  lo- 
cality where  tlie  claims  are  abandoned,  shall  for  this  purpose  be 
deemed  a  new  mine,  although  the  same  locality  shall  have  been  pre- 
viously worked  at  a  different  level;  and  dry  diggings  discovered  in 
the  vicinity  of  bar  diggings  shall  be  deemed  a  new  mine,  and  vice 
versa. 

Bights  and  Duties  of  Miners. 

Sec.  19.  Tlie  forms  of  application  for  a  grant  for  placer  min- 
ing, and  the  grant  of  the  same,  shall  be  those  contained  in  Forms 
y  and  (i  in  the  Schedule  hereto. 

Sec.  20.  Tiie  entry  of  every  holder  of  a  grant  for  placer  min- 
ing must  l>e  renewed,  and  his  receipt  relinquished  and  replaced, 
every  year,  the  entrj'  fee  being  paid  each  time. 

Sec.  SI.  No  miner  shall  receive  a  grant  of  more  than  one 
mining  claim  in  the  same  locality,  but  the  same  miner  may  hold 
any  number  of  claims  l)y  purchase,  and  any  number  of  miners  may 
unite  to  work  their  claims  in  common  u})on  such  terms  as  they  may 
arrange,  provided  such  agreement  be  registered  with  the  local  agent. 

Sec.  22.  Any  miner  or  association  of  miners  may  sell,  mort- 
gage, or  dispose  of  his  or  their  claims,  provided  such  disposal  be 
registered  with,  and  a  fee  of  two  dollars  ])aid  to  the  local  agent,  who 
shall  thereupon  give  the  assignee  a  certificate  in  Form  II  in  the 
Schedule  hereto. 

Sec.  23.  Fver}'  miner  shall,  during  the  continuance  of  his 
grant,  have  the  exclusive  right  of  entry  upon  his  own  claim, 
for  the  miner-like  working  thereof,  and  the  construction  of  a  resi- 
dence thereon,  and  shall  be  entitled  exclusively  to  all  the  proceeds 
realized  therefrom:  but  he  shall  have  no  surface  rights  therein;  and 
the  local  agent  may  grant  to  the  holders  of  adjacent  claims  such 
right  of  entry  thereon  as  may  be  absolutely  necessary  for  the  work- 
ing of  their  claims,  upon  such  terms  as  may  to  him  seem  reasonable. 

8e€«.  24.  Kvory  miner  shall  be  entitled  to  the  use  of  so  much 
of  the  water  naturally  flowing  through  or  past  his  claim,  and  not 
nlready  hiwfully  appropriated,  as  shall,  in  the  opinion  of  the  local 
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agent,  be  necessary  for  the  due  working  thereof;  and  shall  Jbe  en- 
titled to  drain  his  own  claim  free  of  charge. 

Sec.  25.  A  claim  shall  be  deemed  to  be  abandoned  and  open 
to  occupation  and  entry  by  any  person  when  the  same  shall  have 
remained  un worked  on  working  days  by  the  grantee  thereof  for  the 
space  of  seventy-two  hours,  unless  sickness  or  other  reasonable  cause 
be  shown,  or  unless  the  grantee  is  absent  on  leave. 

See.  26.  A  claim  granted  under  these  regulations  shall  be 
continuously  and  in  good  faith  worked,  except  as  otherwise  pro- 
vided, by  the  grantee  thereof  or  by  some  person  on  his  behalf. 

Sec.  2*7.  In  tunnelling  under  hills,  on  the  frontage  of  which 
angles  occur,  or  which  may  be  of  an  oblong  or  elliptical  form,  no  party 
shall  be  allowed  to  tunnel  from  any  of  the  said  angles,  or  from  cither 
end  of  such  hills,  so  as  to  interfere  with  parties  tunnelling  from  the 
main  frontage. 

Sec.  28.  Tunnels  and  shafts  shall  be  considered  as  belonging 
to  the  claim  for  the  use  of  which  they  are  constructed,  and  as  aban- 
doned or  forfeited  by  the  abandonment  or  forfeiture  of  the  claim 
itself. 

Sec.  29.  For  the  more  convenient  working  of  back  claims  on 
benches  or  slopes,  the  local  agent  may  permit  the  owners  thereof 
to  drive  a  tunnel  through  the  claims  fronting  on  any  creek,  ravine 
or  water-course  upon  such  terms  as  he  may  deem  expedient. 

Leave  of  Absence. 

Sec.  30.  In  cases  where  water  is  necessary  to  the  continuance 
of  mining  operations  and  the  supply  of  water  is  insufficient,  the 
agent  shall  have  power  to  grant  leave  of  absence  to  the  holder  of  the 
grant  during  such  insufficiency  but  no  longer,  except  by  permission 
of  the  Superintendent  General  of  Indian  Affairs. 

Sec.  31.  Any  miner  or  association  of  miners  shall  be  entitled 
to  leave  of  absence  for  one  year  from  his  or  their  diggings  upon  prov- 
ing to  the  satisfaction  of  the  agent  that  he  or  they  have  expended 
on  such  diggings  in  cash,  labor  or  machinery  an  amount  not  less 
than  five  hundred  dollars  on  each  of  such  diggings  without  any  re- 
turn of  gold  or  other  minerals  in  reasonable  quantities  from  such 
expenditure. 
49— M 
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See.  32.  The  time  occupied  by  the  locator  of  a  claim  in  going 
to  and  returning  from  the  ofliee  of  the  local  agent  to  enter  his  claim, 
or  for  other  purposes  prescribed  by  these  regulations,  shall  not  be 
counted  against  him,  but  he  shall,  in  such  cases,  be  deemed  to  be 
absent  on  leave. 

Administration. 

See.  33.  In  case  of  the  death  of  any  miner  while  entered  as 
the  holder  of  any  mining  claim,  the  provisions  as  to  abandonment 
shall  not  apply  either  during  his  last  illness  or  after  his  decease. 

Sec.  34.  The  local  agent  shall  take  possession  of  the  mining 
property  of  the  deceased,  and  may  cause  such  mining  property  to 
be  duly  worked,  or  dispense  therewith,  at  his  option,  and  he  shall 
sell  the  property  by  i)rivate  sale,  or  after  ten  days'  notice  thereof, 
by  public  auction,  upon  such  terms  as  he  shall  deem  just,  and  out 
of  the  proceeds  pay  all  costs  and  charges  incurred  thereby,  and  pay 
the  balance,  if  any,  to  the  legal  representatives  of  the  said  deceased 
miner. 

See.  35.  The  local  agent,  or  any  person  authorized  by  him, 
shall  in  every  case  take  charge  of  all  the  property  of  a  deceased  miner 
until  the  issue  of  letters  of  administration  or  the  probate  of  his  will. 


III. — BED-ROCK   FLUMES. 

Sec.  30.  It  sliall  be  lawful  for  any  local  agent,  upon  the  ap- 
j)lication  hereinafter  mentioned,  to  grant  to  any  bed-rock  flume 
company,  for  any  term  not  exceeding  five  years,  exclusive  rights  of 
way  tiirough  and  entry  upon  any  mining  ground  in  his  district,  for 
the  purpose  of  constructing,  laying  and  maintaining  bed-rock  Humes. 

Sec.  37.  Three  or  more  persons  may  constitute  themselves 
into  a  bed-rock  flume  company,  and  every  application  by  them  for 
Huch  grant  shall  state  the  names  of  the  applicants  and  the  nature 
and  extent  of  the  privileges  sought  to  be  acquired.  Between  the 
months  of  June  and  November,  ten  clear  days'  notice  thereof  shall 
1)0  given,  and  between  the  months  of  November  and  June  one 
month's  notice  shall  be  given,  by  affixing  the  same  to  a  post  planted 
in  some  conspicuous  part  of  the  ground  or  to  the  face  of  the  rock, 
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and  a  copy  thereof  conspicuously  upon  the  inner  walls  of  the  Indian 
office  of  the  district.  Prior  to  such  application,  the  ground  ineluded 
therein  shall  be  marked  out  in  the  manner  prescribed  in  sub-section 
(a)  of  section  4  of  these  regulations.  It  shall  be  competent  for  any 
person  to  protest  before  the  local  agent  within  the  times  herein- 
before prescribed  for  the  notice  of  such  application,  but  not  after- 
wards, against  such  application  being  granted.  Every  application 
for  a  grant  shall  be  accompanied  by  a  deposit  of  $100,  which  shall 
be  returned  if  the  application  be  refused,  but  not  otherwise. 

Sec.  38.  Every  such  grant  shall  be  in  writing,  in  the  Form  I 
given  in  the  Schedule  hereto. 

Sec.  39.  The  holders  of  claims  through  which  the  line  of  the 
company^s  flume  is  to  run  may  put  in  a  bed-rock  flume  in  their 
claims  to  connect  with  the  company's  flume,  upon  giving  the  com- 
pany ten  days'  notice  in  writing  to  that  effect;  but  they  shall  main- 
tain the  like  grade,  and  build  their  flumes  as  thoroughly,  and  of  as 
strong  materials,  as  that  built  by  such  company. 

Sec.  40.  Every  bed-rock  flume  company  shall  lay  at  least  50 
feet  of  flume  during  the  first  year  and  100  feet  annually  thereafter, 
until  completion  of  the  flume. 

Sec.  41.  Any  miners  lawfully  working  any  claims  where  a  bed- 
rock flume  exists,  shall  be  entitled  to  tail  their  sluices,  hydraulics 
and  ground  sluices  into  such  flume,  but  so  as  not  to  obstruct  the  free 
working  of  such  flume  by  rocks,  stones,  boulders  or  otherwise. 

Sec.  42.  Upon  a  grant  being  made  to  any  bed-rock  flume  com- 
pany, the  local  agent  shall  register  the  same,  and  the  company  shall 
pay  for  such  registration  a  fee  of  $10.  They  shall  also  pay,  in  ad- 
vance, an  annual  rent  of  $10  for  each  quarter  of  a  mile  of  right  of 
way  legally  held  by  them. 

ly. — DRAINAGE    OF    MINES. 

Sec.  43.  The  Superintendent  General  of  Indian  Affairs  may 
grant  to  any  person,  or  association  of  persons,  permission  to  run  a 
drain  or  tunnel  for  drainage  purposes  through  any  occupied  mining 
land,  and  may  give  such  persons  exclusive  rights  of  way  through 
and  entry  upon  any  mining  ground  for  any  term  not  exceeding  five 
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years,  for  the  purpose  of  constnicting  a  drain  or  drains  for  Ihe  drain- 
age thereof. 

Sec.  44.  The  grantee  shall  compensate  the  owners  of  lands  or 
liolders  of  claims  entered  upon  hy  him  for  any  damage  they  may 
sustain  by  the  construction  of  such  tunnel  or  drain,  and  such  com- 
pensation, if  not  agreed  upon,  sliall  be  settled  by  the  local  agent 
and  be  paid  before  such  drain  or  tunnel  is  constructed. 

Sec  45.  Such  tunnel  or  drain,  when  constructed,  shall  be 
deemed  to  be  the  property  of  the  person  or  persons  by  whom  it  shall 
have  been  so  constructed. 

Sec.  46.  Every  a})plication  for  a  grant  shall  state  the  names  of 
the  ajiplicants,  the  nature  and  extent  of  the  proposed  drain  or  drains, 
the  amount  of  toll  (if  any)  to  be  charged,  and  the  privileges  sought 
to  be  acquired,  and  shall,  save  where  the  drain  is  intended  only  for 
the  drainage  of  the  claim  of  the  person  constructing  the  same,  be 
accompanied  by  a  deposit  of  »$25,  which  shall  be  refunded  in  case  the 
application  is  refused,  but  not  otherwise.  Notice  of  the  application 
shall  be  given,  and  protest  may  be  made,  in  the  same  manner  as  pro- 
vided in  regard  to  bed-rock  flumes. 

Sec.  47.  The  grant  of  the  right  of  way  to  constnict  drains  or 
tunnels,  shall  be  made  in  the  Form  J  in  the  Schedule  hereto.  The 
grant  shall  be  registered  by  the  grantee  in  the  office  of  the  local 
agent,  to  whom  he  shall  at  the  time  pay  a  registration  fee  of  $5,  or, 
if  the  grant  gives  power  to  collect  tolls,  a  fee  of  $10.  An  annual 
rent  of  $10  shall  be  i)aid,  in  advance  by  the  said  grantee  for  each 
quarter  of  a  mile  of  right  of  way  legally  held  by  him,  save  where 
the  drain  shall  be  for  the  purpose  of  draining  only  the  claim  of  the 
])erson  constructing  the  same. 


V. — DITCHES. 

Sec.  4S.  The  Superintendent  (Jeneral  of  Indian  Affairs  may, 
uj)on  the  aj)i)lication  hereinafter  mentioned,  grant  to  any  person, 
or  association  of  persons,  for  any  term  not  exceeding  five  years,  the 
right  to  divert  and  use  the  water  from  any  stream  or  lake,  at  any 
particular  part  thereof,  and  the  rights  of  way  through  and  entry  upon 
nuy  mining  ground,  for  the  pur]iose  of  constnicting  ditches  and 
flumes  to  convey  such  water;  provided  always,  that  every  such  grant 
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shall  be  deemed  as  appurtenant  to  the  mining  claim  in  respect  of 
which  it  has  been  obtained,  and,  whenever  the  claim  shall  have  been 
worked  out  or  abandoned,  or  whenever  the  occasion  for  the  use  of 
such  water  upon  the  claim  shall  have  permanently  ceased,  the  grant 
shall  be  at  an  end  and  determined.  The  grantee  shall  record  the 
said  grant  with  the  local  agent  during  each  year  of  the  continuance 
of  the  same,  and  whilst  it  shall  be  in  operation. 

Sec.  49.  Twenty  days'  notice  of  the  application  shall  be  given, 
by  affixing  the  same  to  a  post  planted  in  some  conspicuous  part  of 
the  ground,  and  a  copy  thereof  conspicuously  upon  the  inner  walls 
of  the  Indian  Office  for  the  district,  and  any  person  may  protest 
within  such  twenty  days,  and  not  afterwards,  against  such  application 
being  wholly  or  partially  granted. 

Sec.  50.  Every  application  for  a  grant  of  water  exceeding  200 
inches,  shall  be  accompanied  by  a  deposit  of  $25,  which  shall  be  re- 
funded in  case  the  application  is  refused,  but  not  otherwise. 

Sec.  51.  Every  such  application  shall  state  the  names  of  the 
applicants,  the  name  or  description  of  the  stream  or  lake  to  be  di- 
verted, the  quantity  of  water  to  be  taken,  the  locality  for  its  distri- 
bution, and  the  price  (if  any)  to  be  charged  for  the  use  of  such  water, 
and  the  time  necessary  for  the  completion  of  the  ditch.  The  grant 
shall  be  in  Form  K  in  the  Schedule  hereto. 

Sec.  52.  Every  grant  of  a  water  privilege  on  unoccupied  creeks, 
shall  be  subject  to  the  right -of  such  miners  as  shall,  at  the  time  of 
such  grant,  be  working  on  the  stream  above  or  below  the  ditch  head, 
and  of  any  other  persons  lawfully  using  such  water  for  any  purpose 
whatsoever. 

Sec.  53.  If,  after  the  grant  has  been  made,  any  miner  or  miners 
locate  and  hona  fide  work  any  mining  claim  below  the  ditch  head, 
on  any  stream  so  diverted,  he  or  they  collectively  shall  be  entitled 
to  40  inches  of  water  if  200  inches  be  diverted,  and  60  inches  if  300 
inches  be  diverted,  and  no  more,  except  upon  paying  to  the  owner 
of  the  ditch,  and  all  other  persons  interested  therein,  compensation 
equal  to  the  amount  of  damage  sustained  by  the  diversion  of  such 
extra  quantity  of  w^ater'as  may  be  required;  and,  in  computing  such 
damage,  the  loss  sustained  by  any  claims  using  water  therefrom,  and 
all  other  reasonable  losses,  shall  be  considered. 
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Sec.  54.  No  person  shall  be  entitled  to  a  grant  of  the  water 
of  any  stream,  for  the  purpose  of  selling  the  water  to  present  or 
future  claim  holders,  on  any  part  of  such  stream.  The  Superinten- 
dent Oeneral  of  Indian  Affairs  may,  however,  grant  such  privileges 
as  he  may  deem  just,  when  such  ditch  is  intended  to  work  bench  or 
hill  claims  fronting  on  any  such  stream,  provided  that  the  rights  of 
miners  then  using  the  water  so  applied  for  be  protected. 

Sec.  55.  The  Superintendent  General  of  Indian  Affairs  may, 
on  the  report  of  tlie  local  agent  that  such  action  is  desirable,  order 
the  enlargement  or  alteration  of  any  ditch,  and  fix  the  compensation 
(if  any)  to  be  paid  by  parties  to  be  benefited  thereby. 

Sec.  56.  Every  owner  of  a  ditch  or  water  privilege  shall  take 
all  reasonable  means  for  utilizing  the  water  granted  to  him;  and  if 
he  wilfully  takes  and  wastes  any  unreasonable  quantity  of  water, 
the  ^finister  may,  ujwn  the  report  of  the  local  agent,  if  such  offence 
be  persisted  in,  declare  all  rights  to  the  water  forfeited. 

Sec.  57.  The  owner  of  any  ditch  or  water  privilege  may  dis- 
tribute the  water  to  such  persons,  and  on  such  terms,  as  he  may 
deem  advisable,  within  the  limits  mentioned  in  his  grant;  provided 
always  that  such  owner  shall  be  bound  to  supply  water  to  all  miners 
who  make  a])])lication  tlierefor,  in  a  fair  ])roportion,  and  shall  not 
demand  more  from  one  person  than  from  another,  except  where  the 
difficulty  of  supply  is  enhanced. 

Sec.  58.  Any  person  desiring  to  bridge  any  stream  claim,  or 
other  })lace,  for  any  purpose,  or  to  mine  under  or  through  any  ditch 
or  Tlume,  or  to  carry  water  through  or  over  any  land  already  occu- 
])icd,  may,  in  proper  cases,  do  so  with  the  written  sanction  of  the 
local  agent.  In  all  such  cases,  the  right  of  the  party  first  in  posses- 
sion is  to  prevail,  so  as  to  enable  him  to  compensation  if  the  same 
be  just. 

Sec.  51>.  In  measuring  water  in  any  ditch  or  sluice,  the  follow- 
ing rules  shall  be  observed:  The  water  taken  into  a  ditch  or  sluice 
shall  be  measured  at  the  ditch  or  sluice  head.  No  water  shall  be 
taken  into  a  ditch  or  sluice  except  in  a  trough  placed  horizontally 
at  the  place  at  which  the  water  enters  it.  One  inch  of  water  shall 
moan  half  the  quantity  that  will  pass  through  an  orifice  2  inches 
high  by  1  inch  wide,  with  a  constant  head  of  7  inches  above  the 
upper  side  of  the  orifice. 
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Sec.  00.  Whenever  it  shall  be  intended,  in  forming  or  uphold- 
ing any  ditch,  to  enter  upon  and  occupy  any  part  of  a  registered 
claim,  or  to  dig  or  loosen  any  earth  or  rock,  within  4  feet  of  any 
ditch  not  belonging  solely  to  the  registered  owner  of  such  claim, 
three  days'  notice  in  writing  of  such  intention  shall  be  given  before 
entering  or  approaching  within  4  feet  of  such  other  property. 

See.  61.  Any  person  engaged  in  the  construction  of  any  road 
or  work  may,  with  the  sanction  of  the  Superintendent  General  of 
Indian  Affairs,  cross,  divert,  or  otherwise  interfere  with  any  ditch, 
water  privilege,  or  other  mining  rights  whatsoever,  for  such  period 
as  the  Minister  shall  approve. 

Sec.  62.  The  Minister  shall  order  what  compensation  for  every 
such  damage  or  interference  shall  be  paid,  and  when  and  to  whom, 
and  whether  any  and  what  works  damaged  or  affected  by  such  inter- 
ference as  aforesaid  shall  be  replaced  by  flumes  or  otherwise  repaired 
by  the  person  or  persons  inflicting  any  such  damage. 

Sec.  63.  The  owners  of  any  ditch,  water  privilege,  or  mining 
right  shall,  at  their  own  expense,  construct,  secure  and  maintain  all 
culverts  necessary  for  the  passage  of  waste  and  superfluous  water 
flowing  through  or  over  any  such  ditch,  water  privilege  or  right. 

Sec.  64.  The  owners  of  any  ditch  or  water  privilege  shall  con- 
struct and  secure  the  same  in  a  proper  and  substantial  manner,  and 
maintain  the  same  in  good  repair  to  the  satisfaction  of  the  local 
agent,  and  so  that  no  damage  shall  occur  to  any  road  or  work  in  its 
vicinity  from  any  part  of  the  w^orks  of  such  ditch,  water  privilege 
or  right. 

Sec.  65.  The  owners  of  any  ditch,  water  privilege  or  right,  shall 
be  liable,  and  shall  make  good,  in  such  manner  as  the  local  agent  shall 
determine,  all  damages  which  may  be  occasioned  by  or  through  any 
parts  of  the  works  of  such  ditch,  water  privilege  or  right  breaking 
or  being  imperfect. 

Sec.  66.  Nothing  herein  contained  shall  be  construed  to  limit 
the  right  of  the  Lieutenant-Governor  of  the  North-West  Territories 
in  Council,  or  of  the  proper  authority  in  any  Province  containing 
Indian  lands,  to  lay  out,  from  time  to  time,  public  roads  across, 
through,  along  or  under  any  ditch,  water  privilege  or  mining  right, 
without  compensation. 
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VI. — GENERAL    PROVISIONS. 

Interpretation. 

See.  «7.  In  the^^e  regulations  the  following  expressions  shall 
have  tlie  following  meanings  respectively,  unless  inconsistent  with 
the  context: — 

"Minister"  shall  mean  the  Superintendent  General  of  Indian 
Affairs. 

"  Agent "  or  "  local  agent "  shall  mean  the  Indian  agent,  Indian 
superintendent  or  Indian  lands  agent,  as  the  case  may  be,  for  the 
district,  or  other  officer  appointed  by  the  Government  for  the  par- 
ticular i)urpose  referred  to. 

'*  Mineral "  shall  include  all  minerals  whatsoever  other  than 
coal. 

"  Close  season  "  shall  mean  the  period  of  the  year  during  which 
placer  mining  is  generally  suspended. 

"  Miner  "  shall  mean  a  person  holding  a  mining  location  or  q 
grant  for  placer  mining. 

"  C'lciim  "  shall  mean  the  personal  right  of  pro})crty  in  a  placer 
mine  or  diggings  during  the  time  for  which  the  grant  of  such  mine 
or  diggings  is  made. 

"  Jkr  diggings  ''  shall  mean  any  mine  over  which  a  river  extends 
when  in  its  flooded  state. 

"  Dry  diggings  "  shall  mean  any  mine  over  which  a  river  never 
extends. 

The  mines  or  benches  shall  be  known  as  "  bench  diggings,"  and 
shall,  for  the  purposes  of  defining  the  size  of  such  claims,  be  ex- 
cepted from  "  dry  diggings." 

"  Streams  and  ravines "  shall  include  water-courses  whether 
usually  containing  water  or  not,  and  all  rivers,  creeks  and  gulches. 

"  Pitch  "  shall  include  a  flume  or  race,  or  other  artificial  means 
for  conducting  water  by  its  own  weight,  to  be  used  for  mining  pur- 
poses. 

"  Pitch  head  "  shall  mean  the  point  in  a  natural  water-course 
or  hike  where  water  is  first  taken  into  a  ditch. 
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"Claimant"  shall  mean  a  person  who  has  obtained  an  entry 
for  a  mining  location  with  a  view  to  patent.  ' 

"Placer  mining"  shall  mean  the  working  of  all  forms  of  de- 
posits excepting  veins  of  quartz  or  other  rock  in  place. 

"  Quartz  mining  "  shall  mean  the  working  of  veins  of  quartz  or 
other  rock  in  place. 

"  Location  "  shall  mean  the  land  entered  by  or  patented  to  any 
person  for  the  purpose  of  quartz  mining. 


Hearing  and  Decision  of  Disputes. 

Sec.  68.  The  local  agent  shall  have  power  to  hear  and  deter- 
mine all  disputes  in  regard  to  mining  property  arising  within  his 
district,  subject  to  appeal  by  either  of  the  parties  to  the  Deputy 
Superintendent  General  of  Indian  Affairs. 

See.  69.  No  particular  forms  of  procedure  shall  be  necessary, 
but  the  matter  complained  of  must  be  properly  expressed  in  writing, 
and  a  copy  of  the  complaint  shall  be  served  on  the  opposite  party 
not  less  than  days  before  the  hearing  of  the  said  complaint. 

Sec.  TO.  The  complaint  may,  by  leave  of  the  local  agent,  be 
amended  at  any  time  before  or  during  the  proceedings. 

Sec.  71.  The  complainant  shall,  at  the  time  of  filing  his  com- 
plaint, deposit  therewith  a  bond-fee  of  $10,  which  shall  be  returned 
to  him  if  the  complaint  proves  to  have  been  well  founded,  and  not 
otherwise,  except  for  special  cause  by  direction  of  the  Superintendent 
General  of  Indian  Affairs. 

Sec.  TS.  In  the  event  of  the  decision  of  the  local  agent  being 
made  the  subject  of  an  appeal  to  the  Deputy  Superintendent  General 
of  Indian  Affairs,  the  appellant  shall,  at  the  time  of  lodging  the  ap- 
peal, deposit  with  the  local  agent  a  bond-fee  of  $10,  which  shall  be 
returned  to  the  said  appellant  if  his  appeal  proves  to  have  been  well 
founded,  and  not  otherwise,  except  for  special  cause  by  direction  of 
the  Superintendent  General  of  Indian  Affairs. 

Sec.  73.  The  appeal  must  be  in  writing  and  must  be  lodged 
with  the  local  agent  not  more  than  three  days  after  he  has  given  his 
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decision,  and  nuit^i  stati'  ilic  «(roiinds  upon  which  the  said  decision 
is  appealed  from. 

Hee.  74.  If  the  Dejiuty  Superintendent  General  of  Indian  Af- 
fairs decides  that  it  is  necessiiry  to  a  proper  decision  of  the  matter 
in  issue  to  liave  an  investigation  on  the  ground;  or  in  cases  of  dis- 
l)uted  boundaries  or  measurements,  to  em})loy  a  surveyor  to  measure 
or  survey  the  land  in  question,  tlie  expense  of  the  inspection  or  re- 
measurement  or  re-sur\'ey,  as  the  case  may  be,  shall  be  borne  by  the 
litigants,  wlio  shall  pay  into  the  hands  of  the  said  Deputy  Superin- 
tendent (icneral  of  Indian  Affairs,  in  equal  i)arts,  such  sum  as  he  may 
think  sullicient  for  the  same  before  it  takes  place;  otherwise  it  shall 
not  proceed,  and  the  party  who  refuses  to  pay  such  sum  shall  be  ad- 
judged in  default.  The  said  l)e})uty  Superintendent  General  of 
Indian  Affairs  shall  subsequently  decide  in  what  proportion  the  said 
expense  should  be  borne  by  the  parties  respectively,  and  the  sur- 
plusage, if  any,  shall  be  returned  to  the  parties  as  he  may  order. 

Seo.  7*%.  All  bond-fees  adjudged  as  forfeited  by  the  local  agent 
or  l)e])uty  Superintendent  (Jeneral  of  Indian  Affairs,  and  "all  pay- 
ments retained  under  the  last  preceding  section  shall,  as  soon  as 
decision  has  been  rendered,  and  all  entry  and  other  fees  or  moneys 
sliall,  as  soon  as  they  have  been  received  by  him,  be  paid  by  the  said 
agent  or  Deputy  Superintendent  General  of  Indian  Affairs  to  the 
credit  of  the  Receiver  General  in  the  same  manner  as  Other  moneys 
received  by  him  on  account  of  Indian  lands. 

Leave  of  Absence. 

Sec.  7tt.  The  agent  in  each  district  shall,  under  instructions 
from  the  Superintendent  General  of  Indian  Affairs,  declare  the  close 
season  in  his  district. 

Hev.  77.  Kach  holder  of  a  mining  location  or  of  a  grant  for 
placer  mining  shall  be  entitled  to  be  absent  from  his  mining  loca- 
tion or  diggings  and  to  suspend  work  thereon  during  the  close  season. 

Sec.  7H,  The  local  agent  shall  have  power  to  grant  leave  of 
absence  to  the  holder  of  a  mining  location  or  grant  for  placer  mining 
pending  the  decision  of  any  dispute  in  wliich  lie  is  concerned  under 
these  regulations. 

See.  7».  The  Superintendent  General  of  Indian  Affairs  shall, 
from  time  to  time,  as  he  may  think  fit,  declare  the  boundaries  of 
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mineral  and  mining  districts,  and  shall  cause  a  description  of  the 
same  to  be  published  in  the  Canada  Gazette. 

See.  80.  The  Superintendent  General  of  Indian  Affairs  may 
direct  mineral  and  mining  locations  to  be  laid  out  within  such  dis- 
tricts wherever,  from  the  report  of  the  director  of  the  Geological 
Survey,  or  from  other  information,  he  has  reason  to  believe  there 
are  mineral  deposits  of  economic  value,  and  may  sell  the  same  to 
applicants  therefor,  who,  in  his  opinion,  are  able  and  intend  in  good 
faith  to  work  the  same,  or  he  may  from  time  to  time  cause  the  said 
locations  to  be  sold  by  public  auction  or  tender.  Such  sales  shall 
be  for  cash,  and  at  prices  in  no  case  lower  than  those  prescribed  for 
locations  sold  to  original  discoverers,  and  shall  otherwise  be  subject 
to  all  the  provisions  of  these  regulations. 

Royalty. 

Sec.  81.  Eead  as  follows:  "The  patent  for  a  mining  or  mine- 
ral location  shall  reserve  to  the  Crown,  forever,  a  royalty  of  4  per 
cent,  on  the  sales  of  the  products  of  all  mines  therein  in  trust  for  the 
Indians  interested  in  the  land  patented,"  but  was  repealed  by  Order 
in  Council  dated  2nd  December,  1889. 

Sec.  82.  Read  as  follows:  "Eeturns  shall  be  made  by  the 
grantee,  sworn  to  by  him,  or  by  his  agent  or  other  employee  in  charge 
of  the  mine,  at  monthly  or  other  such  intervals  as  may  be  required 
by  the  Superintendent  General  of  Indian  Affairs,  of  all  products  of 
his  mining  location,  and  of  the  price  or  amount  he  received  for  the 
same. 

The  foregoing  sections  numbered  81  and  82  shall  not  apply  to 
the  district  of  Algoma,"  but  was  repealed  by  Order  in  Council  dated 
2nd  December,  1889,  by  which  it  was  also  provided  "  That  the  fore- 
going amendments  so  far  as  royalty  is  concerned,  also  apply  to  any 
mineral  lands  which  may  have  been  patented  or  applied  for  since 
the  1st  of  October,  1887,  being  the  date  of  the  Order  in  Council 
establishing  the  first  Indian  Lands  Mining  Regulations,  provided 
an  amount  be  paid  in  cash  to  make  up  the  difference  between  the 
price  already  paid  and  the  price  hereby  fixed  for  mining  lands." 

Miscellaneous. 

Sec.  83.    The  local  agent  shall  have  the  power  to  summarily 
order  any  mining  works  to  be  80  carried  on  as  not  to  interfere  with 
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or  endanger  the  safety  of  the  public,  any  i)ublic  work  or  highway,  or 
any  mining  property,  mineral  lands,  mining  claims,  bed-rock  claims 
or  flumes;  and  any  abandoned  works  may  by  his  order  be  either  filled 
up  or  guarded  to  his  satisfaction,  at  the  cost  of  the  parties  who  may 
have  constructed  the  same,  or  in  their  absence  upon  such  terms  as 
he  shall  think  fit. 

Sec.  84.  The  agent  in  each  district,  acting  under  instructions 
to  be  from  time  to  time  issued  by  the  Superintendent  General  of 
Indian  Alfairs,  shall  cause  to  be  laid  out,  at  the  expense  of  the  person 
or  persons  applying  for  the  same,  a  space  of  ground  for  deposits  of 
leavings  and  deads  from  any  tunnel,  claim  or  mining  ground. 

Forfeihire. 

Hee.  HH.  In  the  event  of  the  breach  of  these  regulations  or  any 
of  them,  l)y  any  person  holding  a  grant  or  right  of  any  description 
from  the  Crown,  or  from  the  Superintendent  General  of  Indian 
Affairs,  or  from  any  duly  authorized  officer  of  Indian  lands,  such 
right  or  grant  shall  be  absolutely  forfeited  ipso  facto,  and  the  person 
so  offending  shall  be  incapable  thereafter  of  acquiring  any  such  right 
or  grant,  unless  for  special  cause  otherwise  decided  by  the  Superin- 
tendent General  of  Indian  Affairs. 

(For  Schedule  of  Forms  to  these  regulations,  sec  Appendix  II.) 


Kegulatioxs  for  the  disposal  of  Coal  Lands,  the  Property 
OF  THE  Dominion  Government,  in  Manitoba,  the  North- 
West  Territories  and  British   Columbia,  as  embodied 

IN  THE  regulations  APPROVED   BY  ORDERS  IN  COUNCIL  (No. 

2167)  OF  THE  17th  September,  1889,  and  9th  July,  1893. 

Sec.  J14.  (a)  Lands  containing  anthracite  coal  may  be  sold  at 
an  uj>set  price  of  $20  per  acre,  cash,  and  coal  other  than  anthracite  at 
an  upset  i)rice  of  »$10  jier  acre,  cash,  or  may  be  sold  by  public  com- 
petition if  the  Minister  of  the  Interior  shall  so  decide. 

(h)  Not  more  than  three  hundred  and  twenty  acres  shall  ])c  sold 
to  one  applicant. 

Sec.  85.  When  there  is  more  than  one  applicant  for  the 
same  coal  location,  the  Minister  of  the  Interior  may  invite  competi- 
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lion  between  the  several  applicants,  or  offer  the  land  for  sale  at  pub- 
lic competition  by  tender  or  by  auction,  as  he  may  think  expedient, 
at  the  upset  price  of  coal  lands. 

Sec.  30.  In  cases  where  the  Minister  of  the  Interior  satisfies 
himself  that  companies,  or  persons,  having  expended  considerable 
sums  of  money  in  exploring  for  coal  on  lands  for  which  they  may  have 
applied  under  the  regulations  of  the  17th  of  December,  1881,  the 
said  lands  may  be  sold  to  such  companies  or  persons  at  the  upset  price 
fixed  for  such  lands. 

Sec.  37.  The  boundaries  beneath  the  surface  of  coal  mining 
locations  shall  be  the  vertical  planes  or  lines  in  which  their  surface 
boundaries  lie. 

Sec.  38.  The  rights  of  lessees,  and  of  persons  in  favour  of 
whom  Orders  in  Council  authorizing  leases  have  been  passed,  shall 
not  be  affected  by  these  regulations. 

Sec.  30.  The  Minister  of  the  Interior  may  upon  application 
grant  permission  to  prospect  ^  for  coal  for  a  period  of  sixty  days,  and 
such  permission  may  cover  any  single  tract  of  land  not  exceeding  three 
hundred  and  twenty  acres  in  extent. 

^  The  license  fee  is  $10. 

Sec.  40.  If  the  land  sought  for  be  not  included  in  any  sur- 
veyed township,  the  applicant  shall  stake  out  the  same,  by  placing  at 
each  angle  or  corner  thereof  a  stake  or  post  at  least  four  inches  square, 
and  standing  not  less  than  four  feet  above  the  surface  of  the  ground; 
and  upon  each  post  he  shall  inscribe  his  name  and  the  angle  repre- 
sented thereby  thus:  "A.  B.'s  N.  E.  Corner"  (meaning  north-east 
corner)  or  as  the  case  may  be;  except  such  posts  are  so  planted  before 
an  application  for  permission  to  prospect  is  made,  all  the  proceedings 
taken  by  the  applicant  shall  be  void;  also  with  his  application  he  shall 
forward  to  the  Minister  of  the  Interior  a  map  or  sketch  of  the  land  as 
staked  out,  specifying  metes  and  bounds,  and  showing  thereon  the 
best  information  in  his  power  respecting  the  same,  and  all  boundaries 
so  staked  out  shall  be  due  north  and  south,  and  east  and  west  lines, 
and  the  length  thereof  shall  not  exceed  twice  the  breadth;  if,  however, 
the  land  has  already  been  included  in  any  general  survey,  then  the 
official  number  of  the  section  or  sections,  parts  or  legal  subdivisions 
of  a  section,  shall  be  given. 

Sec.  41.  The  party  or  parties  to  whom  permission  to  prospect 
may  be  given,  shall  within  one  month  from  the  date  of  such  permia- 
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sion  coniinence  operations  and  carry  on  the  same  continuously 
tliroughout  the  remainder  of  the  period  covered  thereby;  and  shall 
expend  in  such  prospecting  a  sum  at  the  rate  of  not  less  than  $2  jxjr 
day  from  the  time  of  commencement  of  the  same;  and  the  permission 
so  given  shall  become  void  if  tlie  said  oi)crations  cease  for  one  week 
during  the  remainder  of  the  period  for  which  such  permission  is  given. 

Sec.  42.  On  application  to  the  ^finister  of  the  Interior,  the 
time  covered  by  })ormission  to  prospect  may  be  extended,  if  the  ap- 
j)licant  has  complied  with  the  above  requirements,  and  provided  there 
are  no  other  apjdicants  for  the  lands  comprised  therein;  should  there 
be  others,  however,  it  will  be  necessary  tliat  the  right  to  prospect  be 
acquired  l)y  competition  amongst  the  applicants. 

Sec.  4Ji.  If  tlio  time  covered  by  permission  to  prospect  be 
extended  it  will  l)e  necessary  that  prospecting  operations  be  carried 
on  continuously  from  the  date  of  such  extension. 


LANDS  PATKXTED  OR  ENTERED,  ON  WHICH  THE  MINING  RIGHTS  HAVE 
BEEN  RESERVED. 

Sec.  44.  (rt)  Any  person  or  persons  desirous  of  obtaining 
permission  to  ])rospect  for  minerals  on  lands  that  have  been  i)atented 
or  entered  and  on  wliich  tlie  mining  rights  have  been  reserved,  shall 
make  application  therefor  to  the  Minister  of  the  Interior. 

(b)  Such  ap})lication  shall  be  in  writing,  defining  clearly  the 
area  applied  for,  which  area  must  not  exceed  320  acres. 

(r)  If  the  Minister  of  the  Interior  sees  no  objection  to  the  appli- 
cation being  granted,  the  a])])licant  will  be  given  permission  to  pro- 
sj)ect  for  a  period  of  sixty  days,  u])on  furnishing  tlie  Minister  with 
proof  that  he  has  complied  with  the  provisions  of  the  following  sub- 
section, 

{(1)  The  applicant  shall  enter  into  a  bond,  with  two  sureties  to 
the  satisfaction  of  the  Suj^erintendent  of  Mines,  to  recompense  the 
owner  or  occupant  of  the  soil  for  damages  that  may  be  done  to 
his  lands. 

(r)  If  the  i)roprietor  of  lands  so  entered  u])on  shall  seek  damages, 
lie  shall,  before  the  end  of  two  months  after  the  expiration  of  the 
]tennission  given,  make  his  claims  in  writing  against  the  prospector, 
dotniling  the  ])arti(  ulnrs  and  amount  of  claim;  and  if  the  claim  is  not 
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adjusted  by  agreement  between  the  parties  within  one  month  after 
notice  thereof  as  aforesaid,  it  shall  be  settled  by  arbitration  in  the 
manner  prescribed  in  sections  50  and  51  of  these  regulations. 

Sec.  45.  (a)  The  permission  given  to  prospect  shall  be  sub- 
ject to  the  conditions  of  section  41  of  these  regulations. 

(h)  A  renewal  for  a  further  period  of  sixty  days  may  be  granted 
provided  that  the  conditions  of  these  regulations  have  been  complied 
with;  but  should  there  be  other  applicants  for  the  lands  over  which 
permission  to  prospect  has  been  given,  competition  amongst  the  same 
will  be  invited. 

Sec.  46.  No  permission  to  prospect  shall  authorize  entry  upon 
any  buildings  or  the  curtilage  appertaining  to  any  house,  store,  barn 
or  buildings,  or  upon  any  garden,  orchard,  or  ground  reserved  for 
ornament,  or  under  cultivation  by  growing  crops,  and  inclosed,  except 
with  the  consent  of  the  occupier  or  permission  from  the  Minister  of 
the  Interior  upon  special  application  setting  forth  the  circumstances 
under  which  the  same  is  applied  for,  and  on  such  terms  as  the  case 
may  require. 

Sec.  4'7.  If,  at  the  expiration  of  the  period  for  which  permis- 
sion has  been  given  to  prospect  on  lands,  it  be  desired  to  acquire  the 
mining  rights  thereunder,  they  will  be  sold  at  the  rate  and  on  the 
terms  prescribed  by  the  mining  regulations,  less  the  price  ruling  for 
surface  rights  in  the  class  in  which  the  lands  may  be  situated. 

Sec.  48.  Before  a  patent  of  the  mining  rights  of  any  lands 
can  be  issued,  it  will  be  necessary  for  the  party  obtaining  the  same 
to  furnish  proof  to  the  Minister  of  the  Interior  that  he  has  acquired 
the  surface  rights  of  land  from  the  owner  oi  agent  or  occupier  of 
such  lands. 

Sec.  40.  If  the  occupier  of  the  lands  has  not  received  a  patent 
therefor,  the  purchase  money  of  the  surface  rights  must  be  paid  to 
the  Crown,  and  a  patent  of  the  surface  rights  will  issue  to  the  party 
who  acquired  the  mining  rights.  The  money  so  collected  will  either 
bo  refunded  to  the  occupier  of  the  land,  when  he  is  entitled  to  a 
patent  therefor,  or  will  be  credited  to  him  on  account  of  payment  for 
land. 

Sec.  50.  When  the  party  obtaining  the  mining  rights  to  lands 
cannot  make  an  arrangement  with  the  owner  or  his  agent  or  the 
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occupant  tliereof  for  the  acquisition  of  the  surface  rights,  it  shall  bo 
lawful  for  him  to  give  notice  to  tlie  owner  or  his  agent  or  the  occupier 
to  appoint  an  arliitrator  to  act  with  another  arbitrator  named  by  him, 
in  order  to  award  the  amount  of  com})ensation  to  wliich  the  owner  or 
occupant  shall  he  entitled.  The  notice  mentioned  in  this  section  shall 
be  according  to  a  form  to  be  obtained  upon  application  from  the  agent 
of  Dominion  lands  for  the  district  in  which  the  lands  in  question  lie, 
and  shall,  when  practicable,  be  personally  served  on  such  owner,  or 
his  agent  if  known,  or  occupant;  and  after  reasonable  efforts  have 
been  made  to  effect  personal  service,  without  success,  then  such  no- 
tice shall  be  served  by  leaving  it  at,  or  sending  by  registered  letter 
to,  the  last  place  of  abode  of  the  owner,  agent  or  occupant.  Such 
notice  shall  be  served,  if  the  owner  or  agent  resides  in  the  district  in 
which  the  land  is  situated,  ten  days,  if  out  of  the  district  and  within 
the  province,  twenty  days,  and  if  out  of  the  province,  thirty  days,  be- 
fore the  expiration  of  the  time  limited  in  such  notice.  If  the  pro- 
prietor refuses  or  declines  to  appoint  an  arbitrator,  or  when,  for  any 
other  reason,  no  arbitrator  is  ai)pointed  by  the  proprietor  in  the  time 
limited  therefor  in  the  notice  i)rovided  for  by  this  section,  the  agent 
of  Dominion  lands  for  the  district  in  wliich  the  lands  in  question  lie, 
shall,  on  being  satisfied  hy  aflidavit  that  such  notice  has  come  to  the 
knowledge  of  such  owner,  agent  or  occupant,  or  that  such  owner, 
agent  or  occupant  wilfully  evades  the  service  of  such  notice,  or  can- 
not be  found,  and  that  reasonable  efforts  have  been  made  to  effect 
such  service,  and  that  the  notice  was  left  at  the  last  i)lace  of  abode  of 
such  owner,  agent  or  occupant,  appoint  an  arbitrator  on  his  behalf. 

See.  51.  {(i)  All  the  arl)itrators  appointed  under  the  authority 
of  these  regulations  shall  be  sworn  before  a  Justice  of  the  Peace  to 
the  im|)arlial  discharge  of  the  duties  assigned  to  them,  and  they  shall 
forthwith  j^roceed  to  estimate  the  reasonable  damages  which  the 
owner  or  occupants  of  such  lands,  according  to  their  several  interests 
therein,  shall  sustain  by  reason  of  such  prospecting  and  mining  opera- 
tions.   (0.  in  C.  nth  July,  1892.) 

(/;)  In  estimating  such  damages,  the  arbitrators  shall  determiAe 
the  value  of  the  land  irrespectively  of  any  enhancement  thereof  from 
tiie  existence  of  minerals  therein. 

(r)  Tn  case  such  arbitrators  cannot  agree,  they  may  select  a  third 
aibitrntor,  and  when  the  two  arbitrators  cannot  agree  upon  a  third 
arbitrator,  the  agent  of  Dominion  lands  for  the  district  in  which  the 
lands  in  question  lie  shall  select  such  third  arbitrator. 
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(d)  The  award  of  any  two  such  arbitrators  made  in  writing  shall 
be  final,  and  shall  be  filed  with  the  agent  of  Dominion  lands  for  the 
district  in  which  the  lands  lie. 


Regulations  for  the  issue  of  permits  to  mine  Coal  on  Do- 
minion Lands,  for  domestic  purposes  only,  approved  by 
His  Excellency  the  Governor-General  in  Council  on 
the  9th  day  of  February,  1897. 

1.  The  following  regulations  apply  to  coal  mined  on  Dominion 
lands  for  domestic  purposes  only: 

2.  The  frontage  of  a  coal  mining  location  shall  not  exceed  three 
chains  in  width  measured  in  direct  distance,  and  the  length  thereof 
ehall  not  exceed  ten  chains,  nor  shall  it  be  less  than  five  chains,  ex- 
cept where  the  ground  is  covered  by  a  prior  location.  Its  boundaries 
beneath  the  surface  shall  be  the  vertical  planes  in  which  its  surface 
boundaries  lie. 

3.  The  location  shall  be  marked  on  the  ground  by  placing  at 
each  of  its  four  corners  a  wooden  post  not  less  than  four  inches  square, 
driven  not  less  than  eighteen  inches  into  the  ground  and  showing 
that  length  above  it.    If  the  ground  is  too  rocky  to  admit  of  so  driving 
such  posts,  the  claimant  shall  build  about  each  of  them,  to  support 
it  and  keep  it  in  place,  a  cairn  or  mound  of  stones,  at  least  three  feet 
in  diameter  at  the  base,  and  eighteen  inches  high.    If  the  location  be 
timbered,  a  line  shall  be  run  and  well  blazed  joining  the  said  posts. 
If  it  be  not  timbered,  and  the  ground  is  of  such  a  nature  that  any 
one  post  cannot  be  seen  from  the  ends  of  either  of  the  lines  which 
form  the  angle  at  which  the  said  post  is  placed,  posts  flattened  on 
two  sides  (such  flattened  portions  facing  the  directions  of  the  line) 
shall  be  planted  or  mounted  along  the  side  lines  wherever  necessary  so 
that  no  difficulty  may  be  experienced  by  a  subsequent  prospector  or 
explorer  discovering  or  following  the  boundaries  of  any  location.  If  the 
location  be  laid  out  with  its  boundaries  due  north  and  south  and  east 
and  west,  then  the  claimant  shall  mark  on  the  post  at  the  north-east 
angle  of  the  location,  legibly  with  a  cutting  instrument  or  with 
coloured  chalk,  his  name  in  full,  the  date  of  such  marking,  and  the 
letters  M.  L.  No.  1,  to  indicate  that  the  post  is  Mining  Location  Post 
No.  1.    Proceeding  next  to  the  south-easterly  angle  of  the  locatFon, 
he  shall  mark  the  post  planted  there  with  the  letters  M.  L.  No.  2,  and 
his  initials;  next  to  the  south-westerly  angle  of  the  location  the  post 
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planted  at  wliich  he  shall  mark  with  the  letters  M.  L.  No.  3,  and  his 
initials,  and  lastly  to  the  north-westerly  angle  of  the  location,  the 
post  planted  at  which  he  shall  mark  with  the  letters  M.  L.  No.  4,  and 
his  initials.  If  the  location  be  laid  out  by  other  than  due  north  and 
south  and  east  and  west  lines,  the  first  mentioned  post  shall  be  the 
one  at  the  northerly  angle;  the  second  the  one  at  the  easterly  angle; 
the  third  the  one  at  the  southerly  angle,  and  the  fourth  the  one  at 
the  westerly  angle;  furthermore  on  the  face  of  each  post,  which  face 
shall  in  the  planting  thereof  be  turned  towards  the  post  which  next 
follows  it  in  the  order  in  which  they  are  named  and  numbered,  there 
shall  be  marked  in  figures  the  number  of  yards  distant  to  the  next 
following  post.  If  means  of  measurement  are  not  available,  the  dis- 
tance to  be  so  marked  on  each  of  the  posts  may  be  that  estimated. 
If  the  corner  of  a  location  falls  in  a  ravine,  bed  of  a  stream,  or  any 
other  situation  where  the  character  of  the  locality  may  render  the 
planting  of  a  post  impossible,  the  said  corner  may  be  indicated  by  the 
erection  at  the  nearest  suitable  point  of  a  witness  post,  which  in  that 
case  shall  contain  the  same  marks  as  those  prescribed  in  this  clause 
with  regard  to  corner  posts,  together  with  the  letters  W.  P.,  and  an 
indication  of  the  bearing  and  distance  of  the  site  of  the  true  corner 
from  such  witness  post. 

4.  If  the  location  is  situated  within  territory  where  no  surveys 
have  been  made,  it  shall  be  connected  with  some  prominent  feature 
in  the  locality,  the  connection  to  be  shown  on  a  sketch  to  l)e  furnished 
by  the  claimant.  If  it  is  situated  on  the  bank  of  a  stream,  the  claim- 
ant shall  show  on  the  sketch  the  general  course  of  the  stream,  any 
ravine  running  back  from  the  same,  and  such  other  topographical 
features  as  are  noticeable. 

fi.  If  the  location  is  situated  within  territory  which  has  not  been 
sul)divided,  ])ut  where  one  or  more  township  lines  have  been  estab- 
lished, it  shall  be  connected  with  some  point  on  such  established 
boundary. 

6.  Having  so  marked  the  location  on  the  ground,  the  claimant 
shall  within  thirty  days  thereafter  file  with  the  agent  for  the  land 
district  within  which  the  location  is  situated,  an  application  for  the 
s«ame  with  a  sketch  showing  its  position,  and  if  within  a  surveyed 
tract  the  quarter-section  within  which  it  is  situated. 

7.  If  within  thirty  days  after  staking  a  location  the  claimant  has 
not  made  application  to  the  agent  therefor,  it  shall  be  open  to  any 
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other  applicant  who  complies  with  the  requirements  of  these  regula- 
tions. 

S.  ^here  two  or  more  persons  lay  claim  to  the  same  location,  the 
right  to  acquire  it  shall  be  in  him  who  can  prove  that  he  was  the  first 
to  discover  the  mineral  deposit  involved,  and  to  take  possession  by 
demarcation  in  the  manner  prescribed  in  these  regulations  of  the 
location  covering  it. 

9.  When  there  are  two  or  more  applicants  for  a  location,  no 
one  of  whom  is  the  original  discoverer,  the  Minister  of  the  Interior, 
if  he  sees  fit  to  dispose  of  the  location,  shall  invite  their  competitive 
tenders. 

10.  A  permit  to  mine  coal  on  the  location  staked  out  will  be 
issued  upon  payment  of  the  annual  rental  of  five  dollars  for  any  area 
less  than  one  acre,  and  for  an  area  of  one  acre  or  over,  at  the  rate  of 
five  dollars  an  acre.  Keturns  on  a  form  to  be  furnished  by  the  De- 
partment of  the  Interior  shall  be  made  by  the  permittee  every  month 
to  the  agent  of  Dominion  lands  within  whose  district  the  location 
is  situated  showing  the  quantity  of  coal  mined,  and  payment  shall 
at  the  same  time  be  made  of  the  royalty  thereon  at  the  following 
rates — namely,  twenty  cents  per  ton  for  anthracite  coal,  fifteen  cents 
per  ton  for  bituminous  coal,  and  ten  cents  per  ton  for  lignite  coal. 
Even  if  no  coal  has  been  mined  during  any  one  month,  the  per- 
mittee shall  send  in  a  return  to  that  effect. 

A  declaration  as  to  the  truth  of  the  return  shall  be  made  before 
a  Justice  of  the  Peace,  a  Commissioner,  or  an  agent  of  Dominion 
lands,  but  if  the  location  is  not  situated  within  a  radius  of  five  miles 
of  the  place  where  such  declaration  can  be  taken,  it  will  be  sufficient 
if  the  permittee  sends  in  an  interim  return  of  the  coal  mined  during 
the  month  and  pays  the  royalty  thereon.  In  such  case,  the  permittee 
shall  every  three  months  make  a  declaration  before  a  Justice  of  the 
Peace,  a  Commissioner,  or  an  agent  of  Dominion  lands,  as  to  the 
accuracy  of  such  returns  for  the  next  preceding  period  of  three 
months  and  send  it  to  the  agent  of  Dominion  lands. 

11.  A  permit  may,  in  the  discretion  of  the  Minister  of  the  In- 
terior, be  renewed  from  year  to  year  so  long  as  the  land  described 
therein  is  vested  in  the  Crown,  provided  the  permittee  has  complied 
with  all  the  requirements  of  these  regulations,  and  is  operating  his 
mine  to  the  satisfaction  of  the  Minister. 

If  at  any  time  during  the  period  the  permit  is  in  force  the  per- 
mittee desires  to  cease  operations  on  his  claim,  he  may  do  so  on  mak- 
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ing  to  the  agent  of  Dominion  lands  a  return  of  all  coal  mined 
between  the  date  of  his  last  return  and  the  date  upon  which  he  ceased 
operations,  paying  the  amount  for  royalty  and  ground  rent,  and 
returning  the  permit  issued  to  him. 

12.  The  permit  while  it  remains  in  force  shall  give  to  the  per- 
mittee sole  and  undisputed  possession  of  the  location  therein  de- 
scribed. In  case  the  applicant  for  a  permit  is  the  owner  of  tlie  sur- 
face rights  of  the  location,  no  ground  rent  therefor  shall  be  charged. 
If  the  surface  of  the  location  is  not  the  property  of  the  Crown,  and 
tlie  ])crmittec  desires  an  easement  to  the  mine,  it  will  be  necessary 
lor  him  to  acquire  it  in  accordance  with  the  provisions  in  that  behalf 
of  the  regulations  for  the  disposal  of  coal  lands  approved  by  Orders 
in  Council  of  the  17th  September,  1889,  and  the  9th  of  July,  1892. 

!•$.  Tlie  permit  shall  be  returned  to  the  agent  on  the  date  speci- 
fied therein. 

14.  Xo  permit  shall  be  issued  to  mine  coal  on  lands  which  are 
not  situated  within  territory  designated  from  time  to  time  by  the 
Minister  of  the  Interior  as  a  coal  mining  district  for  the  purposes  of 
thcRc  regulations. 

15.  If  a  permittee  fails  to  comply  with  the  requirements  of  any 
of  the  provisions  of  these  regulations,  the  permit  may  be  forfeited  by 
the  ^linister  of  the  Interior. 


KlX.ULATIONS  RESPFXTING  COAL  LaNDS  WITHIN  INDIAN  RESERVES 

IX  Mamtoka  and   the  North-West   Territories,   dated 
ir)TH  Skptkmber,  1888. 

On  tlic  recommendation  of  the  Superintendent  General  of  In- 
dian Affjiirs,  and  under  the  provisions  of  chapter  43  of  the  Revised 
Statutes  of  Canada,  intitided  "  The  Indian  Act," 

His  Kxcolh^ioy  in  Council  has  been  pleased  to  make  and  does 
lioreby  make  tlie  following  regulations  respecting  coal  lands  within 
Indian  resenes  in  the  Province  of  Manitoba  and  in  the  Xorth-West 
Territories. 
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REGULATIONS. 

The  Indians  owning  reserves  on  which  coal  lands  are  situated 
may  surrender  the  same  to  Her  Majesty  the  Queen,  in  accordance 
with  the  provisions  of  "The  Indian  Act,"  aforesaid,  to  be  sold  for 
their  benefit  under  the  following  conditions: — 

Sec.  1.  A  royedty  of  ten  cents  on  every  ton  of  coal  excavated 
shall  be  paid  by  the  purchaser  or  purchasers  of  any  coal  lands  situ- 
ated within  an  Indian  reserve. 

Sec.  2.  Coal  lands  situated  on  any  reserve  within  the  Cascade 
coal  district  which  have  been  surrendered  shall  be  sold  at  an  upset 
price  of  $12.50  per  acre,  cash,  and  the  lands  situated  on  Indian  re- 
serves within  all  other  coal  districts  at  an  upset  price  of  $10  per  acre, 
cash.  I 

(a)  Not  more  than  three  hundred  and  twenty  acres  shall  be 
sold  to  one  applicant. 

(&)  When  there  is  more  than  one  applicant  for  the  same  coal 
location  the  Superintendent  General  of  Indian  Affairs  may  invite 
competition  between  the  several  applicants,  or  offer  the  land  for  sale 
at  public  competition  by  tender  or  by  auction  as  he  may  think  ex- 
pedient, at  the  upset  price  of  coal  lands  in  the  district  in  which  such 
coal  location  is  situated. 

(c)  When  applications  are  made  to  purchase  coal  locations  situ- 
ated outside  of  the  organized  coal  districts,  the  Superintendent 
General  of  Indian  Affairs  may  sell  the  same  to  the  applicants  at  the 
price  and  on  the  terms  which  would  apply  if  the  lands  were  within 
an  organized  coal  district. 

Sec.  3.  The  boundaries  beneath  the  surface  of  coal  mining  loca- 
tions shall  be  the  vertical  planes  or  lines  in  which  their  surface 
boundaries  lie. 

Sec.  4.  All  the  employees,  not  being  Indians  of  the  reserve,  en- 
gaged in  mining  on  an  Indian  reserve,  shall  be  married  men  living 
with  their  wives  and  families  at  or  in  the  vicinity  of  the  mines. 

Sec.  5.  The  purchaser  or  purchasers  shall  pay  the  wages  of  such 
number  of  constables,  to  be  appointed  by  the  Department,  as  may 
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be  necessary  to  prevent  all  intercourse  between  the  Indians  resident 
upon  a  reser\'e  and  the  employees  engaged  in  mining,  and  to  preserve 
order  among  the  employees.  This  regulation,  however,  is  not  to  apply 
to  Indians  resident  upon  such  reserves  who  are  legitimately  employed 
in  connection  with  the  said  mines,  but  it  is  intended  for  the  purpose 
of  excluding  from  the  mines,  Indians — male  or  female — not  so  em- 
ployed, as  well  as  to  prevent  employees  other  than  Indians  engaged 
in  mining  from  visiting  the  portion  of  the  reserve  occupied  by  the 
Indians. 


0.  C,  Oct.  11,  1887. 
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VI.— DISTIUBUTION  OF  LEGISLATIVE  POWERS. 

rOWERS  OF  THE  PARLIAMENT. 

Sec.  »1.     It  shall  be  lawful  for  the  Queen,  by  and  with  the 

advice  and  consent  of  the  Senate  and  House  of  Commons,  to  make 
laws  for  the  peace,  order  and  good  government  of  Canada,  in  relation 
to  all  matters  not  coming  within  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  Legislatures  of  the  Provinces,  and  for 
greater  certainty,  but  not  so  as  to  restrict  the  generality  of  the  fore- 
g(ung  terms  of  this  section,  it  is  hereby  declared  that  (notwithstand- 
ing anything  in  this  Act)  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the  classes 
of  subjects  next  hereinafter  enumerated,  that  is  to  say: — 

1.  The  public  debt  and  property. 

2.  The  regulation  of  trade  and  commerce. 

3.  The  raising  of  money  by  any  mode  or  system  of  taxation. 

4.  The  borrowing  of  money  on  the  public  credit. 

5.  Postal  service. 

6.  The  census  and  statistics. 

7.  Militia,  military  and  naval  service  and  defence. 

8.  The  fixing  of  and  providing  for  the  salaries  and  allowances 
of  civil  and  other  ofiicers  of  the  Government  of  Canada. 

9.  Beacons,  buoys,  lighthouses,  and  Sable  Island. 

10.  Navigation  and  shipping. 

11.  Quarantine    and    the   establishment   and    maintenance    of 
marine  hospitals. 

12.  Sea  coast  and  inland  fisheries. 

13.  Ferries    between    a    Province    and  any  British  or    foreign 
country  or  ])otwecn  two  provinces. 

14.  Currency  and  coinage. 

15.  Banking,  incorporation  of  banks,  and  the  issue  of  paper 
money. 

1^.  Savings  banks. 
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17.  Weights  and  measures. 

18.  Bills  of  exchange  and  promissory  notes.  * 

19.  Interest. 

20.  Legal  tender. 

21.  Bankruptcy  and  insolvency. 

22.  Patents  of  invention  and  discovery. 

23.  Copyrights. 

24.  Indians,  and  lands  reserved  for  the  Indians. 

25.  Naturalization  and  aliens. 

26.  Marriage  and  divorce. 

27.  The  criminal  law,  except  the  constitution  of  Courts  of 
Criminal  Jurisdiction,  but  including  the  procedure  in  criminal 
matters. 

28.  The  establishment,  maintenance  and  management  of  peni- 
tentiaries. 

29.  Such  classes  of  subjects  as  are  expressly  excepted  in  the  enu- 
meration of  the  classes  of  subjects  by  this  Act  assigned  exclusively 
to  the  Legislatures  of  the  Provinces. 

x\nd  any  matter  coming  within  any  of  the  classes  of  subjects  enu- 
merated in  this  section  shall  not  be  deemed  to  come  within  the  class 
of  matters  of  a  local  or  private  nature  comprised  in  the  enumeration 
of  the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the 
Legislatures  of  the  Provinces. 

Sec.  02.  In  each  Province  the  Legislature  may  exclusively 
make  laws  in  relation  to  matters  coming  within  the  classes  of  sub- 
jects next  hereinafter  enumerated,  that  is  to  say: — 

1.  The  amendment  from  time  to  time,  notwithstanding  any- 
thing in  this  Act,  of  the  constitution  of  the  Province,  except  as  re- 
gards the  office  of  Lieutenant-Governor. 

2.  Direct  taxation  within  the  Province  in  order  to  the  raising 
of  a  revenue  for  provincial  purposes. 

3.  The  borrowing  of  money  on  the  sole  credit  of  the  Province. 

4.  The  establishment  and  tenure  of  provincial  offices  and  the 
appointment  and  payment  of  (provincial  officers. 
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6.  The  management  and  sale  of  the  public  lands  belonging  to 
the  Province,  and  of  the  timber  and  wood  thereon. 

6.  The  establishment,  maintenance  and  management  of  public 
and  reformatory  prisons  in  and  for  the  Province. 

7.  The  establishment,  maintenance  and  management  of  hospitals, 
asylums,  diarities  and  eleemosynary  institutions  in  and  for  the  Pro- 
vince, other  than  marine  hospitals. 

8.  Municipal  institutions  in  the  Province. 

9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses  in  order 
to  the  raising  of  a  revenue  for  provincial,  local,  or  municipal  purposse. 

10.  Local  works  and  undertakings  other  than  such  as  are  of  the 
following  classes: 

(a)  Lines  of  steam  or  other  ships,  railways,  canals,  telegraphs, 
and  other  works  and  undertakings  connecting  the  Province 
with  any  other  or  others  of  the  Provinces,  or  extending 
beyond  the  limits  of  the  Province; 

(h)  Lines  of  steamships  between  the  Province  and  any  British 
or  foreign  country; 

(c)  Such  works  as,  although  wholly  situate  within  the  Province, 
are  before  or  after  their  execution  declared  by  the  Parlia- 
ment of  Canada  to  be  for  the  general  advantage  of  Canada 
or  for  the  advantage  of  two  or  more  of  the  Provinces. 

11.  The  incorporation  of  companies  withi  provincial  objects. 

12.  The  solemnization  of  marriage  in  the  Province. 

13.  Property  and  civil  rights  in  the  Province. 

14.  The  administration  of  justice  in  the  Province,  including  the 
constitution,  maintenance  and  organization  of  provincial  courts, 
both  of  civil  and  of  criminal  jurisdiction,  and  including  procedure 
in  civil  matters  in  those  courts. 

15.  The  imposition  of  punishment  by  fine,  penalty  or  imprison- 
ment for  enforcing  any  law  of  the  Province  made  in  relation  to  any 
matter  coming  within  any  of  the  classes  of  subjects  enumerated  in 
this  section. 

IG.  Generally  all  matters  of  a  merely  local  or  private  nature  in 
the  Province. 

Hec.  lOH.  The  public  works  and  property  of  each  Province 
enumerated  in  the  third  Schedule  to  this  Act  shall  be  the  property 
of  Canada. 
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Sec  109.  All  lands,  mines,  minerals,  and  royalties  belonging 
to  the  several  Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick 
at  the  union,  and  all  sums  then  due  or  >payable  for  such  lands,  mines, 
minerals  or  royalties  shall  belong  to  the  several  Provinces  of  Ontario, 
Quebec,  Nova  Scotia  and  New  Brunswick,  in  which  the  same  are 
situate  or  arise,  subject  to  any  trusts  existing  in  respect  thereof,  and 
to  any  interest  other  than  that  of  the  Province  in  the  same. 

Sec.  IIT.  The  several  Provinces  shall  retain  all  their  respec- 
tive public  property  not  otherwise  disposed  of  in  this  Act,  subject  to 
the  right  of  Canada  to  assume  any  lands  or  public  property  required 
for  fortifications  or  for  the  defence  of  the  country. 


THE  THIKD  SCHEDULE  (B.  N.  A.  ACT). 

PROVINCIAL  PUBLIC  WORKS  AND  PROPERTY  TO  BE  THE  PROPERTY 

OF  CANADA. 

1.  Canals,  with  lands  and  water  power  connected  therewith. 

2.  Public  harbours. 

3.  Lighthouses  and  piers,  and  Sable  Island. 

4.  Steamboats,  dredges,  and  public  vessels. 

5.  Rivers  and  lake  improvements. 

6.  Railways  and  railway  stocks,  mortgages,  and  other  debts  due 
by  railway  companies. 

7.  Military  roads. 

8.  Custom  houses,  post  offices,  and  all  other  public  buildings, 
except  such  as  the  Government  of  Canada  appropriate  for  the  use  of 
the  Provincial  Legislatures  and  Governments. 

9.  Property  transferred  by  the  Imperial  Government  and  known 
as  ordinance  property. 

10.  Armouries,  drill  sheds,  military  clothing  and  munitions  of 
war,  and  lands  set  apart  for  general  public  purposes. 

BOUNDARIES   OF   LABRADOR. 

Boundaries  of  that  part  of  Labrador  which  is  a  boundary  of 
Newfoundland,  as  set  forth  in  draft  of  letters  patent  passed  under 
the  great  seal  of  the  United  Kingdom,  constituting  the  office  of 
Governor  and  Commander  in  Chief  of  the  island  of  Newfoundland 
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and  its  dependencies.    Dated  28th  March,  1876  (see  the  Consolidated 
Statutes  of  Newfoundland,  second  series,  1892,  page  1107). 

"All  the  coast  of  Labrador  from  the  entrance  of  lludson^s 
Straits  to  a  line  to  be  drawn  due  north  and  south  from  Anse  Sablon 
on  the  said  coast  to  the  fifty-second  degree  of  north  latitude  (which 
f-aid  island  and  coast  together  with  the  Island  of  Newfoundland,  are 
hereinafter  referred  to  as  our  said  colony    .    .     .). 

BOUNDARIES  OF   ALASKA. 

Boundaries  of  Alaska,  as  set  forth  in  convention*  for  the  cession 
of  the  Russian  possessions  in  North  America  to  the  United  States. 

Concluded  March  30th,  1867;  ratifications  exchanged  at  Wash- 
ington, June  20th,  1867;  proclaimed  June  20th,  1867. 

The  eastern  limit  is  the  line  of  demarcation  between  the  Rus- 
sian and  the  British  possessions  in  North  America,  as  established  by 
the  convention  between  Russia  and  Great  Britain,  of  February 
28-16,  1825,  and  described  in  Articles  III.  and  IV.  of  said  conven- 
tion, in  tlie  following  terms: — 

"  Commencing  from  the  southernmost  point  of  the  island  called 
Prince  of  Wales  Island,  which  point  lies  in  the  parallel  of  54  degrees 
JO  minutes  north  latitude,  and  between  the  131st  and  133rd  degree 
of  west  longitude  (meridian  of  Greenwich),  the  said  line  shall  ascend 
to  the  north  along  the  channel  called  Portland  Channel,  as  far  as 
the  point  of  the  continent  where  it  strikes  the  56th  degree  of  north 
latitude;  from  this  last  mentioned  point,  the  line  of  demarcation 
Fhall  follow  the  summit  of  the  mountains  situated  parallel  to  the 
coast,  as  far  as  the  point  of  intersection  of  the  141st  degree  of  west 
longitude  (of  the  same  meridian);  and  finally,  from  the  said  point  of 
intersection,  the  said  meridian  line  of  the  141st  degree,  in  its  pro- 
longation as  far  as  the  Frozen  Ocean. 

IV.  With  reference  to  the  line  of  demarcation  laid  down  in  the 
preceding  article,  it  is  understood: — 

"  1.  That  the  island  called  Prince  of  Wales  Island  shall  belong 
wholly  to  Russia"  (now  by  this  cession  to  the  United  States). 

"  2.  That  whenever  tlie  summit  of  the  mountains  which  extend 
in  a  direction  parallel  to  the  coast  from  the  56th  degree  of  north 
latitude  to  the  point  of  intersection  of  the  141st  degree  of  west  longi- 

*  (See  "  Treaties  and  Conventions  concluded  between  the  United 
States  of  America,  and  other  powers,  since  July  4th,  1776;    Washington, 

1889"). 
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tude  shall  prove  to  be  at  the  distance  of  more  than  ten  marine  leagues 
from  the  ocean,  the  limit  between  the  British  possessions  and  the  line 
of  coast  which  is  to  belong  to  Russia  as  above  mentioned  (that  is  to 
say,  the  limit  to  the  possessions  ceded  by  this  convention),  shall  be 
formed  by  a  line  parallel  to  the  winding  of  the  coast,  and  which 
shall  never  exceed  the  distance  of  ten  marine  leagues  therefrom." 

The  western  limit  within  which  the  territories  and  dominion 
conveyed  are  contained,  passes  through  a  point  in  Behring's  Straits 
on  the  parallel  of  sixty-five  degrees  thirty  minutes  north  latitude, 
at  its  intersection  by  the  meridian  which  passes  midway  between  the 
islands  of  Krusenstern  or  Ignalook,  and  the  island  of  ,Eatmanoff,  or 
Noonarbook,  and  proceeds  due  north  without  limitation,  into  the 
same  Frozen  Ocean.  The  same  western  limit,  beginning  at  the  same 
initial  point,  proceeds  thence  in  a  course  nearly  south-west,  through 
Behring's  Straits  and  Behring's  Sea,  so  as  to  pass  midway  between 
the  north-west  point  of  the  island  of  St.  Lawrence  and  the  south- 
east point  of  Cape  Chonkotski,  to  the  meridian  of  one  hundred  and 
seventy-two  west  longitude;  thence,  from  the  intersection  of  that 
meridian,  in  a  south-westerly  direction,  so  as  to  pass  midway  between 
the  island  of  Atton  and  the  Copper  Island  of  the  Kormandorski 
couplet  or  group,  in  the  North  Pacific  Ocean,  to  the  meridian  of  one 
hundred  and  ninety-three  degrees  west  longitude,  so  as  to  include  in 
the  territory  conveyed  the  whole  of  the  Aleutian  Islands  east  of  that 
meridian. 

By  treaty  between  the  Unfiled  States  of  America  and  Great 
Britain,  concluded  8th  May,  1871,  proclaimed  4th  July,  1871,  it  is 
provided.  Article  XXVI.:  "The  navigation  of  the  rivers  Yukon, 
Porcupine,  and.Stikine  (Stickeen),  ascending  and  descending,  from, 
to,  and  into  the  sea,  shall,  forever  remain  free  and  open  for  the  pur- 
poses of  commerce  to  the  subjects  of  Her  Britannic  Majesty,  and  to 
the  citizens  of  the  United  States,  subject  to  any  laws  and  regulations 
of  either  country  within  its  own  territory,  not  inconsistent  with  such 
privilege  of  free  navigation." 


1  Wm.  &  M.  Chapter  30  (1688). 

An  Act  to  repeal  the  Statute  made  in  the  fifth  year  of  King  Henry 
IV.,  against  Multiplying  of  Gold  and  Silver. 

Whereas  by  a  statute  made  an  enacted  in  the  Parliament  held  in 
the  fifth  year  of  the  reign  of  King  Henry  IV.,  late  king  of  England, 
it  was,  amongst  other  things,  enacted  in  these  words  or  to  this  effect, 
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namely,  that  none  from  thenceforth  should  use  to  multiply  gold  and 
silver  or  use  the  craft  of  multiplication;  and  if  any  the  same  do  they 
should  incur  the  pain  of  felony;  and  whereas  since  the  making  of 
the  said  .statute  divers  persons  have  by  their  study  industry  and 
learning'  arrived  at  great  skill  and  i)erfection  in  the  art  of  melting 
and  refining  of  metals,  and  otherwise  improving  them  and  their  ores 
(which  very  much  abound  within  this  realm),  and  extracting  gold 
and  silver  out  of  the  same  ;  but  dare  not  exercise  their  said  skill 
within  tliis  realm  for  fear  of  falling  under  the  penalty  of  said  statute, 
but  exercise  the  said  art  in  foreign  parts  to  the  great  loss  and  detri- 
ment of  this  realm. 

II.  Be  it  therefore  enacted  by  the  King's  and  Queen's  most  ex- 
cellent Majesties,  by  and  with  the  advice  and  consent  of  the  Lords 
S})iritual  and  Temporal  and  Commons  in  this  present  Parliament 
assembled,  that  from  henceforth  the  aforesaid  branch,  article  or 
sentence  contained  in  the  said  Act,  and  every  word,  matter  and  thing 
contained  in  tiie  said  branch  or  sentence  shall  be  rei)ealed,  annulled, 
revoked  and  forever  made  void;  anything  in  tlie  said  Act  to  tiie  con- 
trary in  any  wise  whatsoever  notwithstanding. 

III.  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said that  all  the  gold  and  silver  that  shall  be  extracted  by  the  afore- 
said art  of  melting  and  refining  of  metals,  and  otherwise  improving 
of  them  and  their  ores  as  before  set  forth,  be  from  henceforth  em- 
ployed for  no  otlier  use  or  uses  whatsoever,  but  for  the  increase  of 
moneys;  and  that  the  place  hereby  appointed  for  the  disposal  there- 
of, shall  be  their  ^lajesties'  mint  within  the  Tower  of  London;  at 
wliicli  place  they  are  to  receive  the  full  and  true  value  for  their  gold 
and  silver  so  extracted  from  time  to  time,  according  to  the  contained 
fineness  thereof;  and  so  for  any  greater  or  lesser  weight;  and  that 
none  of  the  metal  of  gold  and  silver,  so  refined  and  extracted,  be  per- 
mitted to  be  used  or  disposed  of  in  any  other  place  or  places  within 
their  Majesties'  kingdom  or  dominions. 

IV.  Provided  also,  and  be  it  further  enacted,  by  the  authority 
aforesaid,  that  no  mine  or  copper,  tin,  iron  or  lead  shall  hereafter  be 
adjudged,  rei)uted,  or  taken  to  be  a  royal  mine,  although  gold  or 
silver  may  be  extracted  out  of  the  same. 
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5  Wm.  &  M.  Chapter  6  (1G94). 

An  Act  to  Prevent  Disputes  and  Controversies  Concerning  Royal 

Mines. 

Whereas  by  a  clause  in  one  Act  of  Parliament  made  in  the  first 
year  of  their  Majesties'  reign,  entitled  "  An  Act  to  repeal  the  Statute 
made  in  the  fifth  year  of  King  Henry  IV.,  against  Multiplying  of 
Gold  and  Silver,"  it  is  amongst  other  things  enacted,  that  no  mines 
of  tin,  copper,  iron  or  lead  shall  hereafter  be  adjudged,  reputed,  or 
taken  to  be  a  royal  mine,  although  gold  or  silver  may  be  extracted 
out  of  the  same;  but,  notwithstanding  the  good  provisions  by  the 
said  statute  to  prevent  the  discouraging  of  their  Majesties' good  sub- 
jects who  have  mines  of  copper,  tin,  iron  or  lead  in  their  soil  from 
digging  and  opening  the  same,  many  doubts  and  questions  have 
arisen  upon  the  said  statute,  whereby  great  suits  and  troubles  have 
arisen  to  many  of  the  owners  and  proprietors  of  such  mines.  Where- 
fore, for  the  better  explanation  of  the  said  statute: 

». 

II.  Be  it  enacted  by  the  King's  and  Queen's  most  excellent 
Majesties,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal  and  the  Commons  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  all  and  every  person  or 
persons,  being  subjects  of  the  Crown  of  England,  bodies  politic  or 
corporate  that  now  are,  or  hereafter  shall  be  the  owner  or  owners, 
proprietor  or  proprietors  of  any  mine  or  mines  within  this  kingdom 
of  England,  Dominion  of  Wales,  or  town  of  Berwick-upon-Tweed, 
where  any  ore  now  is  or  hereafter  shall  be  discovered,  opened,  found 
or  wrought,  and  in  which  there  is  copper,  tin,  iron  or  lead,  shall  and 
may  hold  and  enjoy  the  same  mine  or  mines  and  ore,  and  continue 
in  the  possession  thereof,  and  dig  and  work  the  said  mine  or  mines 
or  ore,  notwithstanding  that  such  mine  or  mines  or  ore  shall  be  pre- 
tended or  claimed  to  be  a  royal  mine  or  royal  mines;  any  law,  usage 
or  custom  to  the  contrary  notwithstanding. 

III.  Provided  always,  and  be  it  enacted  and  declared  that  their 
Majesties,  their  heirs  and  successors,  and  all  claiming  any  royal  mines 
under  them,  shall  and  may  have  the  ore  of  any  such  mine  or  mines 
in  any  part  of  the  said  kingdom  of  England,  dominion  of  Wales  or 
town  of  Berwick-upon-Tweed  (other  than  tin  ores  in  the  counties  of 
Devon  and  Cornwall),  paying  to  the  proprietors  or  owners  of  the 
said  mine  or  mines  wherein  such  ore  is  or  shall  be  found,  within 
thirty  days  after  the  said  ore  is  or  shall  be  raised  and  laid  upon  the 
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banks  of  the  said  mine  or  mines,  and  before  the  same  be  removed 
from  thence  the  rates  following  (that  is  to  say):  for  all  ore  washed, 
made  clean,  and  merchantable,  wherein  is  copper,  the  rate  of  15s.  per 
ton;  and  for  all  ore  washed,  made  clean,  and  merchantable,  wherein 
there  is  tin,  the  rate  of  40s.  per  ton;  and  for  all  ore  washed,  made 
clean,  and  merchantable,  wherein  there  is  iron,  the  rate  of  408.  per 
ton;  and  for  all  ore  washed,  made  clean,  and  merchantable,  wherein 
there  is  lead,  tiie  rate  of  9s.  per  ton.  And  in  default  of  payment 
of  such  respective  sums  as  aforesaid,  it  shall  and  may  be  lawful  for 
the  owners  and  proprietors  of  the  said  mine  or  mines,  wherein  such 
ore  is,  are  or  shall  be  found,  to  sell  and  dispose  of  the  said  ore  to  his 
and  their  own  uses;  any  law,  statute  or  custom  to  the  contrary  not- 
withstanding. 

\\.  Provided  always,  that  nothing  contained  in  this  Act  shall 
alter,  determine,  or  make  void  the  charters  granted  to  the  tinners 
of  Devon  and  Cornwall  by  any  of  the  kings  and  queens  of  this 
realm,  or  any  of  the  liberties,  privileges  and  franchises  of  the  said 
tinners,  or  to  alter,  determine  or  make  void  of  law,  customs  or  con- 
stitutions of  the  stannaries  of  Devon  or  Cornwall. 

(See  I)  Ann,  c.  2\,  for  the  Kegulation  of  Mines  and  Adventurers.) 


55  George  III.,  chapter  134  (1815). 

An  Act  for  Altering  tlie  Kate  at  which  the  Crown  May  Exercise  Its 
Eight  of  Pre-emption  of  Ore  in  which  there  is  Lead. 

[4a  Juhj,  1815.] 

Whereas  by  an  Act  passed  in  the  15th  year  of  the  reign  of  their 
late  Majesties,  King  William  and  Queen  Mary,  entitled  "An  Act  to 
Prevent  Disputes  and  Controversies  Concerning  Royal  Mines," 
owners  of  mines  within  the  kingdom  of  England,  Dominion  of  Wales 
(;r  town  of  ]>('rwick-upon-Tweed,  wherein  any  ore  should  be  discover- 
ed and  in  whicii  there  is  copper,  tin,  iron  or  lead,  are  authorized  to 
liold  and  enjoy  the  same  mines  and  ore,  and  to  continue  in  possession 
lliereof,  and  to  dig  and  work  the  said  mines,  notwithstanding  that 
such  mines  or  ore  should  be  pretended  or  claimed  to  be  royal  mines, 
subject  to  the  right  in  tlieir  Majesties,  their  heirs  and  successors  and 
all  claiming  in  royal  mines  under  them,  to  have  the  ore  of  any  such 
mines  in  any  part  of  the  ,8aid  kingdom  of  England,  Dominion  of 
Wales  or  town  of  Berwick-upon-Tweed,  other  than  tin  ore  in  the 
counties  of  Devon  and  Cornwall,  paying  to  the  proprietors  or  owners 
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of  said  mines  certain  rates  contained  in  said  Act  in  the  manner  and 
according  to  the  limitation  ,  specified  in  the  said  recited  Act;  and 
whereas  the  rate  therein  directed  to  be  paid  for  all  ore  wherein  there 
is  lead  is,  in  consequence  of  the  lapse  of  time  and  change  of  circum- 
stances since  the  passing  of  the  said  Act,  become  inadequate  to  the 
increased  expense  of  raising  the  same,  and  it  is  reasonable,  therefore, 
that  the  same  shall  be  increased,  may  it  therefore  please  your  Ma- 
jesty that  it  may  be  enacted,  and  be  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that,  from  and  after 
the  passing  of  this  Act,  the  rate  which  shall  be  paid  by  his  Majesty,  his 
heirs,  successors,  and  all  claiming  any  royal  mines  under  them,  in  ex- 
ercising the  right  of  pre-emption  given  them  by  the  said  recited  Act, 
so  far  as  respects  any  ore  wherein  there  is  lead,  shall  be  25s.  per  ton 
for  all  ore,  washed,  made  clean  and  merchantable,  wherein  there  is 
lead,  instead  of  the  rate  of  9s.  per  ton  as  by  the  said  recited  Act  is 
directed,  anything  in  the  said  recited  Act  to  the  contrary  notwith- 
standing; and  such  increased  rate  shall  be  paid  subject  to  the  pro- 
visions and  according  to  the  regulations  stated  in  the  said  recited 
Act,  and  now  in  force,  with  regard  to  the  said  original  rate  of  Os. 
per  ton. 

TPIE    STICKEEN   TERRITORIES. 

On  the  19th  July,  1862,  an  order  (see  Appendix  to  Revised 
Statutes,  B.C.,  1871,  pp.  189,  et  seq.)  was  promulgated  by  Her 
Majesty  Queen  Victoria,  persuant  to  Imperial  Acts,  6  Vict,  and 
24  Vict.,  that  certain  territories  adjacent  to  the  colonies  of 
British  Columbia  "  but  not  being  within  the  jurisdiction  of  the 
legislative  authority  of  any  of  Her  Majesty's  possessions  abroad,  here- 
inafter called  the  Stickeen  Territories,  .  .  .  shall  comprise  so 
much  of  the  dominions  of  Her  Majesty  as  are  bounded  to  the  west 
and  south-west  by  the  frontier  of  Russian-America  (now  Alaska),  to 
the  south  and  south-east  bv  the  boundary  of  British  Columbia,  to 
the  east  by  the  125th  meridian  of  west  longitude,  and  to  the  north  by 
the  62nd  parallel  of  north  latitude,  and  it  is  further  ordered  that 
the  Governor  for  the  time  bein^  of  British  Columbia  shall  be  ad- 
ministrator of  the  Government  of  the  said  territories." 

BOUNDARIES   OF   THE   DOMINION   OF   CANADA.* 

"  A  synthesis  of  the  boundaries  of  the  various  Provinces,  as  given 
above,  furnishes  the  data  for  a  description  of  the  boundary  of  the 
Dominion  as  a  whole  "  : — 

"Beginning  at  the  intersection  of  the  shore  of  the  Arctic 
Ocean  by  the  141st  meridian,  the  Arctic  and  Atlantic  Oceans  form 
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the  boundary  as  far  as  Hudson's  Straits.  Labrador,  the  Gulf  of  St. 
Lawrence  and  the  Atlantic  Ocean  continue  it  as  far  as  Caj)e  Sable, 
including;  the  Magdalene  Islands,  Anticosti,  rrinee  Edward  Island, 
Cape  Breton,  Sable  Island,  and  all  other  islands  within  six  leagues  of 
the  coast  in  the  Gulf  of  St.  Lawrence,  and  within  forty  leagues  of 
the  Atlantic  coast  of  Nova  Scotia.  From  Cape  Sable  to  the  mouth  of 
the  St.  Croix  Kiver  the  boundary  is  a  line  drawn  across  the  entrance 
of  the  Bay  of  Fundy,  so  as  to  give  the  Grand  Manan  group  of  islands 
and  most  of  those  in  Passamoquoddy  Bay  to  Canada.  It  follows  the 
St.  Croix  to  its  source,  runs  due  north  to  the  St.  John,  and  then 
passes  by  a  very  irregular  route  to  the  intersection  of  the  south  bank 
of  the  St.  Lawrence  by  the  4:5th  parallel.  From  tliat  point  it  fol- 
lows the  navigable  channel  of  the  St.  Lawrence  to  Lake  Ontario, 
jmsses  through  that  lake,  the  Niagara  Itiver,  Lake  Erie,  Detroit 
lUver,  Lake  St.  Clair,  Kiver  St.  Clair,  Lake  Huron  and  the  lower 
part  of  the  St.  Mary  Kiver  to  the  foot  of  the  Neebish  Kapids. 

From  the  Neebisli  Ka})ids  the  ])oundary  is  continued  up  the  St. 
Mary  Kiver  to  and  through  Lake  Superior  to  the  mouth  of  Pigeon 
Kiver,  thence  by  way  of  Kainy  Lake  and  Kainy  Kiver  to  the  north- 
west angle  of  the  Lake  of  the  Woods. 

From  the  north-west  angle  of  the  Lake  of  the  Woods  the  bound- 
ary runs  due  soutli  to  the  49th  parallel  and  along  that  parallel  to  the 
Strait  of  San  Juan  de  Fuca,  and  through  it  to  the  Pacific  Ocean. 

The  western  boundary  of  the  Dominion  is  the  Pacific  Ocean 
and  the  Portland  channel  to  the  inland  terminus  of  the  latter,  the 
Kocky  ^fountains  to  their  intersection  by  the  141st  meridian,  and 
that  meridian  to  the  Arctic  Ocean." 

'  (Si'e  Houston's  Const.  Doc.  p.  280.) 

BOUNDARIES  OF  THE  NOHTII-WEST  TERRITORIES. 
(Houston's  C.  I),  p.  279.) 
"This  title  ^  is  applied  to  the  whole  region  formerly  known 
ns  '  Kupert's  T^and  '  and  the  *  North-West  Territory/  except  the  Pro- 
vince of  ^^anitol)a  and  the  District  of  Keewatin.^  It  is  bounded  on 
the  south  by  the  49th  parallel  of  north  latitude;  on  the  west  by  the 
Kocky  Mountains,  the  120th  meridian,  the  fiOth  ])arallel  of  north 
latitude  west  to  Alaska,  and  the  141st  meridian  to  the  Arctic  Ocean; 
nnd  on  the  east  by  the  western  boundaries  of  Manitoba'  and  the 
District  of  Kcewatin.*  Politically  the  *  North-West  Territories'  is 
fi  unit,  there  being  but  one  Lieutenant-Governor  and  one  Legisla- 
tive Assemldy  for  the  whole  territory;  but  the  southern  portion  of  it 
lias  boon  divided  ^  into  four  '  provisional  districts  * — Assiniboia,  Al- 
berta, Saskatchewan  and  Athabasca." 

'  See  Dom.  Stat.  43  Vtct.  c.  25;  R.  S.  C.  1886,  c.  50. 
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^  For  the  boundaries  of  Keewatin,  see  Dom.  Stat.,  39  Vict.  c.  21;    R. 

S.  C.  1886,  c.  53. 

'  (See  Houston's  Const.  Doc.  p.  278.)  ' 

*  This  is  a  line  due  north  to  the  Arctic  Ocean  from  "  Cedar  Portage  '* 

at  the  head  of  Lake  Winnipegosis, 

*  By  order  of  the  Governor-General  in  Council  on  the   8th  of  May, 

1882:  see  Dom.  Sess.  Paper  of  1882,  No.  172. 

BOUNDARIES    OF    UNNAMED     DISTRICTS     OF    THE     NORTH-WEST 
TERRITORIES. 

By  Order  in  Conncil  of  the  2nd  of  October,  1895,  the  whole  of 
the  unorganized  and  nnnamed  districts  of  the  North-West  Terri- 
tories were  divided  into  ,four  provisional  districts,  to  be  named 
Ungava,  Franklin,  Mackenzie  and  Yukon.  The  boundaries  of  such 
districts  were  defined  as  follows: 

1.  Ungava — The  district  of  Ungava,  of  indefinite  extent,  to  be 
bounded  as  follows: 

On  the  north  by  Hudson's  Strait;  on  the  west  by  the  east  coast 
of  Hudson's  Bay  and  James'  Bay;  on  the  south  by  the  Province  of 
Quebec;  on  the  east  by  the  boundary  between  Canada  and  the  de- 
pendency of  ISTewfoundland,  on  the  coast  of  Labrador. 

And  with  regard  to  the  islands  in  Hudson's  Strait,  Hudson's  Bay 
and  James'  Bay,  it  is  to  be  un'Herstood  that  only  those  islands  which 
lie  within  a  distance  of  three  sea  miles  from  the  coast  are  to  be  in- 
cluded in  the  district;  all  outside  of  this  limit  are  to  be  under  the 
control  of  the  Dominion  Government. 

2.  Franklin — The  district  of  Franklin,  of  indefinite  extent,  to 
be  bounded  as  follows: 

Beginning  at  Cape  Best,  at  the  entrance  to  Hudson's  Strait  from 
the  Atlantic;  thence  westerly  through  said  Strait,  Fox  Channel,  Gulf 
of  Boothia,  Franklin  Strait,  Ross  Strait,  Simpson  Strait,  Victoria 
Strait,  Dease  Strait,  Coronation  Gulf,  and  Dolphin  and  Union 
Strait,  to  a  point  in  the  Arctic  Sea,  in  longitude  about  125  degrees  30 
west,  and  latitude  about  71  degrees  north;  thence  northerly,  includ- 
ing Baring  Land,  Prince  Patrick  Island,  and  the  Polynea  Islands; 
thence  north-easterly  to  the  "  farthest  of  Commander  Markham's  and 
Lieutenant  Parr's  sledge  journey"  in  1876,  in  longitude  about  63^ 
degrees  west,  and  latitude  about  83^  degrees  north;  thence  southerly 
through  Robeson  Channel,  Kennedy  Channel,  Smith  Sound,  Baffin's 
Bay,  and  Davis'  Strait  to  the  place  of  beginning. 

3.  Mackenzie — The  district  of  ISfackenzie,  about  538,600  square 
miles  in  extent,  to  be  bounded  as  follows: — 

Beginning  at  the  mouth  of  the  most  westerly  channel  of  the 
Delta  of  Mackenzie  River,  at  the  Arctic  Sea,  in  lon2:itude  about  136 
degrees  22  west  (from  Greenwich),  and  latitude  68  degrees  54  north; 
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thence  soutlierly,  along  the  eastern  boundary  of  the  district  of  Yukon 
to  the  GOth  parallel  of  north  latitude;  tlience  due  east  on  said  parallel, 
for  a  distance  of  about  17  miles,  to  its  intersection  with  the  120th 
meridian;  thence  due  east  on  the  32nd  correction  line  of  the  Do- 
minion lands  system  of  township  surveys  (very  nearly  on  the  GOth 
parallel),  for  a  distance  of  about  790  miles,  to  its  intersection  with 
the  lUOth  meridian;  thence  due  north,  on  said  meridian,  for  a  dis- 
tance of  about  530  miles,  to  the  Arctic  coast  and  termination  of  the 
mainland  of  the  continent  (in  latitude  about  G7  degrees  48  north); 
thence  westerly  following  the  windings  and  sinuosities  of  said  coast, 
and  including  all  islands  within  a  distance  of  three  geographical 
miles,  to  the  place  of  beginning. 

4.  Yukon — The  district  of  Yukon,  about  225,000  square  miles 
in  extent,  to  be  bounded  as  follows: — 

Beginning  at  the  intersection  of  the  141st  meridian  of  west 
longitude,  from  Greenwich,  witli  a  point  on  the  coast  of  the  Arctic 
Sea,  which  is.  aj)proximatc  north  latitude  C9  degrees  39,  and  named 
on  the  Admiralty  Charts  "  Demarcation  Point ";  thence  due  south 
on  said  meridian  (which  is  also  the  boundary  line  between  Canada 
and  Alaska  for  a  distance  of  about  G50  miles,  to  a  ])oint  in  latitude 
about  60  degrees  10  north,  at  wliich  it  will  intersect  the  disputed 
boundary  between  Canada  and  the  United  States,  on  the  north  Pacific 
coast;  thence  in  an  easterly  direction,  along  the  said  undetermined 
boiindiiry,  for  a  distance  of  about  55  miles  (in  a  straight  line  to  its 
intersection  with  the  GOth  parallel  of  north  latitude;  thence  due  east 
along  the  parallel  of  latitude  (which  is  also  the  north  boundary  of 
I'ritish  Coliimbia),  for  a  distance  of  about  550  miles,  to  the  Liard 
Kiver,  in  a])proximate  longitude  123  degrees  30  west;  thence  north- 
erly, along  the  middle  line  of  said  river,  for  a  distance  of  about  ten 
miles,  till  opposite  the  highest  part  of  the  range  of  mountains  which 
a])uts  upon  the  river  near  the  mouth  of  Black  River;  thence  to  fol- 
low tlie  snnimit  of  said  range  in  a  north-westerly  direction  to  the 
southernmost  source  of  the  Peel  Kiver;  thence  to  follow  northward 
the  summit  of  the  main  range  of  mountains  which  runs  approxi- 
niately  parallel  to  Peel  Biver,  on  the  west,  as  far  a,s  the  intersection 
of  the  said  range  with  the  13Gth  meridian;  thereafter  to  run  due 
north  to  tlie  Arctic  Ocean,  or  to  the  westernmost  channel  of  the 
^faekenzie  Delta,  and  along  that  channel  to  the  Arctic  Ocean;  thence 
north-westerly,  following  the  windings  of  the  Arctic  coast  (termina- 
tion of  the  mainland  of  the  continent)  including  ITerschcl  Island, 
and  all  other  islands  which  may  be  situated  within  three  geographical 
miles,  to  the  place  of  beginning. 

Provided,  that  in  respect  of  that  part  of  the  line  between  the 
Tvard  Biver  and  the  southernmost  source  of  the  Peel  River,  the  sum- 
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mit  to  be  followed  is  the  watershed ,  summit  separating  streams  enter- 
ing the  Liard  River  below  Black  River,  or  flowing  directly  into  the 
Mackenzie  further  north,  from  streams  flowing  westward  either  to 
the  Yukon  or  to  upper  branches  of  the  Liard  River. 

Provided  that  in  respect  to  the  part  of  the  boundary  described 
as  following  northward  the  main  range  of  mountains  on  the  west 
side  of  Peel  River,  the  line  shall  run  along  the  watershed  between 
streams  flowing  eastwardly  to  the  Peel  River,  and  those  flowing 
westwardly  to  branches  of  the  Yukon,  Porcupine,  etc.,  except  where 
such  watershed  shall  be  more  than  20  miles  distant  from  the  main 
stream  of  the  Peel,  when  the  highest  range  within  that  distance 
shall  be  the  boundary. 

.  It  was  further  ordered  that  there  be  added  to  the  district  of 
Athabaska,  the  territory  colored  yellow  on  a  map  annexed  to  the 
said  order  (about  143,500  square  miles  in  extent),  making  the  total 
area  about  265,000  square  miles,  and  that  the  district  be  bounded  as 
follows: — 

On  the  west  by  the  Province  of  British  Columbia;  on  the  south 
by  the  districts  of  Alberta  and  Saskatchewan;  on  the  east  by  the 
100th  meridian  of  west  longitude;  on  the  north  by  the  32nd  correc- 
tion line  of  the  Dominion  lands  township  system  of  survey,  which 
is  very  nearly  on  the  60th  parallel  of  north  latitude. 

It  was,  moreover,  recommended  in  said  order  that  at  the  next 
fCision  of  Parliament  a  bill  be  introduced  having  for  its  object  the 
addition  to  the  District  of  Keewatin,  of  the  territory,  containing 
about  470,000  square  miles,  bounded  as  follows: — 

Beginning  at  the  point  of  intersection  of  the  northern  boundary 
of  the  Province  of  Manitoba  and  the  western  shore  of  Lake  Winni- 
peg; thence  northerly  along  the  western  shore  of  said  lake  and  of 
Nelson  River,  to  the  point  where  the  latter  is  intersected  by  the  18th 
correction  line  of  the  Dominion  lands  survey  system;  thence  due 
west  along  the  said  correction  line  to  a  point  at  which  it  will  intersect 
the  100th  meridian  of  west  longitude;  thence  due  north  on  said 
meridian  to  the  termination  of  the  mainland  of  the  continent,  on 
the  coast  of  the  Arctic  Sea,  in  latitude  about  67  degrees  50  north  ; 
thence  northerly  and  southerly  following  the  said  coast  to  the  mouth 
of  Great  Fish  River,  at  Lake  Franklin;  thence  northerly  to  Franklin 
Strait;  thence  south-easterly,  following  the  west  shores  of  the  Gulf 
of  Bcothia  to  Rae's  Isthmus;  thence  north-easterly,  along  the  shore 
of  said  gulf  to  Cape  Inglefield;  thence  along  the  southerly  shore  of 
Fury  and  Hecla  Strait  to  the  head  of  Fox  Channel;  thence  southerly 
and  westerly  along  the  shores  of  said  channel  to"  the  site  of  "  Fort 
Hope,"  at  the  west  end  of  Repulse  Bay;  thence  south-westerly,  fol- 
lowing the  windings  and  sinuosities  of  the  coast  of  Hudson's  Bay  to 
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the  inoiitli  of  Seal  Kiver;  thence  easterly  and  southerly  to  "  York 
Factory  "  at  Port  Nelson j  thence  nortli-easterly  and  south-easterly 
to  Cape  Henrietta  Maria  ;  thence  southerly  along  the  west  shore  of 
J  allies'  Hay  to  the  mouth  of  the  Albany  Kiver;  thence  westerly  along 
the  middle  or  deep  water  channel  of  said  river,  which  is  the  northern 
boundary  of  the  Province  of  Ontario,  defined  by  the  Imperial  Boun- 
dary Act  of  12th  August,  1889,  to  I^ake  St.  Joseph;  thence  westerly, 
by  a  middle  line  through  said  lake,  to  its  source  on  the  height  of 
land  to  the  east  end  of  Lac  Seul,  or  Lonely  Lake;  thence  westerly, 
by  a  middle  line  through  said  lake,  to  English  Kiver;  thence  westerly, 
by  a  middle  line  through  said  river  and  its  lake-like  expansions,  to 
its  injunction  with  the  Winnipeg  Kiver;  thence  along  the  middle  line 
of  said  river  to  the  eastern  boundary  of  the  Province  of  Manitoba, 
thence  due  north,  along  the  said  eastern  boundary,  to  the  point  al 
which  it  intersects  the  north  boundary  of  said  Province;  thence 
due  west,  on  said  northern  boundary,  to  the  place  of  beginning. 
Vide  Canada  Gazette,  vol.  xxix.,  p.  (385  ;  Vol.  I-D. 

IU)UNn.\HIi:s   OF    MANlTonA. 

(See  Houston's  Const.  Doc.  p.  278.) 
"  It  is  agreed  that  a  line  drawn  from  the  most  north-western 
])oint  of  the  Lake  of  the  Woods  along  the  10th  parallel  of  north  lati- 
tude, or  if  the  said  point  shall  not  be  in  the  -IDth  j)arallel  of  north  lati- 
tude, then  that  a  line  drawn  from  the  said  point  due  north  or  south, 
as  the  case  may  be,  until  the  said  line  shall  intersect  the  said  parallel 
of  nortli  latitude,  and  from  the  point  of  such  intersection  due  west 
along  and  with  the  said  parallel,  shall  lie  the  line  of  demarcation 
lietween  the  territories  of  tlie  United  States  and  those  of  His  Britan- 
nic Majesty,  and  that  the  said  line  shall  form  the  northern  boundary 
of  the  said  territories  of  the  Ignited  States  and  the  southern  boundary 
of  the  territories  of  His  Britannic  Majesty,  from  the  Lake  of  the 
Woods  to  the  Stony  Afountain."  ^ 

'As  defined  by  the  London  Convention  of  1818. 

.•)7-5S  VICTORIA  (DOM.)  CHAPTER  XXX. 
An  Act  respecting  the  Utilization  of  the  Waters  of  the  North-West 
Territories  for  Irrigation   and  other  purposes  (as  amended  in 
1895  by  58-59  Vict.  c.  33). 

Assented  to  23rd  July,  1891. 
TTER  ^lAJKSTY,  by  and  with   the  consent  of  the  Senate  and 
•^  *-     House  of  Commons,  enact f?  as  follows  : — 

1.  ThisAct  may  he  cited  as"TheNorth  West  Irrigation  Act." 

2.  In  iliis  Act.  unless  the  context  otherwise  requires, — 
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(fl)  The  expression  "Minister"  means  the  Minister  of  the  In- 
terior ; 

Sub-section  (b)  repealed  and  following  substituted  : 

(b)  "  The  expression  '  agent '  means  the  agent  of  Dominion  lands 
for  the  district  in  which  the  land  or  water  is  situated." 

(c)  The  expression  "  Dominion  land  surveyor  "  means  a  surveyor 
duly  authorized,  under  the  provisions  of  "  The  Dominion  Lands 
Act,"  to  survey  Dominion  lands; 

(d)  Repealed  and  following  substituted: 

(d)  "  The  expression  ^  company '  means  any  incorporated  com- 
pany, the  objects  and  powers  of  which  extend  to  or  include  the 
construction  or  operation  of  irrigation  or  other  works  under  this 
Act,  or  the  carrying  on  thereunder  of  the  business  of  the  sup- 
ply or  the  sale  of  water  for  irrigation  or  other  purposes,  and  in- 
cludes any  person  who  has  been  authorized,  or  has  applied  for  au- 
thority to  construct  and  operate  such  works  or  carry  on  such  busi- 
ness, or  who  has  obtained  a  license  under  section  11  of  this  Act,  and 
also  includes  any  irrigation  district  incorporated  under  an  Ordinance 
of  the  North- West  Territories." 

(e)  The  expression  "  works "  means  and  includes  any  dykes, 
dams,  weirs,  floodgates,  breakwaters,  drains,  ditches,  basins,  reservoirs, 
canals,  tunnels,  bridges,  culverts,  cribs,  embankments,  headworks, 
flume  =,  aqueducts,  pipes,  pumps  and  any  contrivance  for  carrying  or 
conducting  water  or  other  works  which  are  authorized  to  be  con- 
structed under  the  provisions  of  this  Act ; 

(/)  The  expression  "  duty  of  water "  means  the  area  of  land 
that  a  unit  of  water  will  irrigate,  which  unit  is  the  discharge  of  one 
cubic  foot  of  water  per  second. 

3.  This  Act  shall  apply  to  and  be  in  force  throughout  the  North- 
West  Territories. 

Section  4  of  57-58  Vict.  c.  30,  was  repealed  by  58-59  Vict.  c. 
33,  s.  2,  and  the  following  section  substituted  therefor  : 

"4.  The  property  in  and  the  right  to  the  use  of  all  the  water 
at  any  time  in  any  river,  stream,  watercourse,  lake,  creek,  ravine, 
canon,  lagoon,  swamp,  marsh  or  other  body  of  water  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  vested  in  the  Crown,  unless 
and  until,  and  except  only  so  far  as  some  right  therein,  or  to  the  use 
thereof,  inconsistent  with  the  right  of  the  Crown,  and  which  is  not 
a  public  right  or  a  right  common  to  the  public,  is  established;  and 
save  in  the  exercise  of  any  legal  right  existing  at  the  time  of  such 
diversion  or  use,  no  person  shall  divert  or  use  any  water  from  any 
river,  stream,  watercourse,  lake,  creek,  ravine,  canon,  lagoon,  swamp, 
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marsh  or  other  body  of  water,  otherwise  than  under  the  provisions 
of  this  Act." 

5.  Except  in  pursuance  of  some  agreement  or  undertaking  ex- 
isting at  the  time  of  the  passing  of  this  Act,  no  grant  shall  be  here- 
after made  by  the  Crown  of  lands  or  of  any  estate,  in  such  terma 
as  to  vest  in  the  grantee  any  exclusive  or  other  property  or  interest 
in,  or  any  exclusive  right  or  privilege  with  respect  to  any  lake,  river, 
stream  or  otlier  body  of  water,  or  in  or  with  respect  to  the  water  con- 
tained or  llowing  therein,  or  the  land  forming  the  bed  or  shore 
thereof. 

(J.  After  the  passing  of  this  Act  no  right  to  the  permanent 
diversion  or  to  the  exclusive  use  of  the  water  in  any  river,  stream, 
watercourse,  lake,  creek,  ravine,  canon,  lagoon,  swamp,  marsli  or 
other  body  of  water  shall  be  acquired  by  any  ri})arian  owner  or  any 
other  })erson  by  length  of  use  or  otherwise  than  as  it  may  be  acquired 
or  conferred  under  the  provisions  of  this  Act,  unless  it  is  acquired 
by  a  grant  made  in  j)ursuance  of  some  agreement  or  undertaking 
exi.^ting  at  the  time  of  the  passing  of  this  Act. 

Section  7  of  5T-5S  Met.  c.  30,  was  repealed  by  58-59  Vict.  c. 
33,  s.  3,  and  the  following  section  substituted  therefor  : 

''  7.  Except  for  domestic  purposes,  as  hereinafter  described, 
every  person  who  holds  water  rights  of  a  class  similar  to  those  which 
may  be  acquired  under  this  Act,  or  who,  with  or  without  authority, 
has  constructed  or  is  operating  works  for  the  utilization  of  water, 
shall  obtain  a  license  or  authorization  under  this  Act  before  the  first 
day  of  jnly,  one  thousand  eight  hundred  and  ninety-six. 

(2)  If  such  license  or  authorization  is  obtained  within  the  time 
limited,  the  exercise  of  such  rights  may  thereafter  be  continued,  and 
siicii  works  may  be  carried  on  under  the  ])rovisions  of  this  Act;  other- 
wise such  rights  or  works,  and  all  the  interest  of  such  ])erson  therein, 
shall,  without  any  demand  or  proceeding,  be  absolutely  forfeited  to 
Her  ^fajesly,  and  may  be  disposed  of  or  dealt  with  as  the  Governor 
in  Council  sees  fit. 

(3)  The  ap|)li('atiou  of  such  license  or  authorization  shall  be 
made  in  the  snnie  maniu'r  as  for  other  licenses  or  authorization  under 
this  Act,  and  the  like  ])roceedings  shall  be  had  thereon,  and  the  like 
infornintion  furnished  in  connection  therewith." 

S.  Any  water  the  i)roperty  in  which  is  vested  in  the  Crown  may 
b<'  iU(|nin'd  for  domestic  irrigation  or  other  purposes,  upon  applica- 
ii"n  tlicrcfor  as  hereinafter  provided;  and  all  applications  made  in 
JK  cokLuk'o  with   the   j>rovisions  of  this  Act  shall   have  precedence, 
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except  applications  under  section  7,  according  to  the  date  of  filing 
them  with  the  agent,  if  for  the  same  purpose,  but  not  otherwise.  * 

(2)  The  purposes  for  which  the  right  to  water  may  be  acquired 
are  of  three  classes,  namely  :  First,  domestic  purposes,  which  shall 
be  taken  to  mean  household  and  sanitary  purposes  and  the  watering 
of  stock,  and  all  purposes  connected  with  the  working  of  railways 
or  factories  by  steam,  but  shall  not  include  the  sale  or  barter  of  water 
for  such  purposes;  second,  irrigation  purposes;  and,  third,  other 
purposes. 

(3)  Applications  shall  have  precedence  in  this  order  irrespective 
of  the  date  of  filing,  so  that  all  applications  for  domestic  purposes 
shall  have  precedence  of  all  those  for  purposes  within  the  third  class. 

9.  No  application  for  any  purpose  shall  be  granted  where  the 
proposed  use  of  the  water  would  deprive  any  person  owning  lands 
adjoining  the  river,  stream,  lake,  or  other  source  of  supply  of  what- 
ever water  he  requires  for  domestic  purposes. 

10.  When  any  person  abandons  or  ceases  to  use  any  waters  ac- 
quired by  him  for  the  purposes  for  which  they  were  acquired,  or 
wastes  such  waters,  his  right  to  use  them  shall  cease. 

The  remaining  sections  of  the  Act  from  11  to  27,  inclusive,  re- 
late to  the  method  of  obtaining  a  license  to  do  the  necessary  pre- 
liminary work  in  connection  with  the  location  of  such  works, 
etc.,  etc. 

28.  Any  company  having  the  right  to  the  use  of  water  for  irriga- 
tion or  other  purposes  shall  dispose  of  any  surplus  water  flowing  in 
its  works  which  is  not  being  utilized  or  used  for  the  purposes  au- 
thorized, to  any  person  applying  therefor  for  irrigation  purposes,  and 
tendering  payment  for  one  month  in  advance  at  the  regular  prices. 

29.  'No  company  undertaking  to  sell  water  conveyed  by  its 
works  shall,  subsequent  to  the  first  four  years  after  the  construction 
of  such  works  as  are  necessary  to  convey  the  water  to  the  user,  dis- 
criminate between  the  users  of  such  water  regarding  the  price 
thereof. 

(2)  If  from  any  cause  the  whole  amount  of  water  agreed  to  be 
supplied  by  a  company  is  not  available,  then  each  user  shall  have 
furnished  to  him  by  the  company  so  much  water  as  shall  bear  to  the 
available  water  the  same  proportion  as  his  usual  supply  bears  to  the 
whole  amount  agreed  to  be  furnished. 
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32.  Under  this  Act  the  discharge  of  one  cubic  foot  of  water  per 
Becond  shall  be  the  unit  of  measurement  of  flowing  water,  and  the 
cubic  foot  or  acre  foot  the  unit  of  measurement  of  quantity.  The 
acre  foot  is  equivalent  to  forty-three  thousand  five  hundred  and 
sixty  cubic  feet. 

4G.  All  reirulations  made  and  forms  prescribed  by  the  Governor 
in  Council  under  this  Act  shall  be  published  in  the  Canada  Gazelle, 
and  shall  be  laid  before  both  Houses  of  Parliament  within  the  first 
fifteen  days  of  the  session  next  after  the  date  thereof. 


Minerals  in  Eocky  Mountain  Park.  Lands  containing  coal  or 
other  minerals,  including  lands  in  the  liocky  Mountain's  Park,  shall 
not  be  subject  to  the  provisions  of  this  Act  respecting  Sale  or  Home- 
stead Entry,  but  the  Governor-General  in  Council  may,  from  time  to 
time,  make  regulations  for  the  working  and  development  of  mines 
on  such  land-s,  and  for  the  sale,  leasing,  licensing  or  other  disposal 
thereof;  Provided,  however,  that  no  disposition  of  mines  or  mining 
interests  in  the  said  ])ark  shall  be  for  a  longer  period  than  twenty 
years,  renewable,  in  the  discretion  of  the  Governor  in  Council,  from 
time  to  time,  for  further  periods  of  twenty  years  each,  and  not  ex- 
ceeding in  all  sixty  years.  55-56  Vict.  (1892)  c.  15,  s.  5,  repealing 
section  47  of  "  The  Dominion  Lands  Act,"  R.  S.  C.  (1886)  c.  54,  and 
substituting  the  above  therefor. 


(Selected  sections  from)  An  Act  to  consolidate  and  amend  the  Acts 
respecting  Land  in  the  Territories. 

Assenled  to  23rd  July,  ISOJt. 

HVM  MAJKSTY,  by  and  with  consent  of  the  Senate  and  House 
of  Commons  of  Canada,  enacts  as  follows: — 

1.  This  Act  may  be  cited  as  "The  Land  Titles  Act,  1894." 

2.  {a)  The  cx]irossion  "land"  means  lands,  messuages,  tenc- 
monts  and  licrorlitanicnts,  corporeal  and  incorporeal,  of  every  nature 
and  description,  and  every  estate  or  interest  therein,  and  whether  such 
estate  or  intercut  is  legal  or  equitable,  together  with  all  ])ath8,  pas- 
sfiges,  ways,  watercourses,  liberties,  privileges,  easements,  mines, 
minerals  and  quarries  appertaining  thereto,  and  all  trees  and  timber 
the  eon  and  thereunder  lying  or  being,  unless  any  such  are  specially 
excepted. 
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(c)  The  expression  "transfer"  means  the  passing  of  any  estate 
or  interest  in  land  under  this  Act,  whether  for  valuable  consideration 
or  otherwise. 

(d)  The  expression  "  transferor "  means  the  person  by  whom 
auy  interest  or  estate  in  land  is  transferred,  whether  for  value  or 
othorwiso,  and  the  expression  "  transferee  "  means  the  person  to  whom 
any  interest  or  estate  in  land  is  transferred,  whether  for  value  or 
otherwise. 

(e)  The  expression  "  mortgage  "  means  any  charge  on  land  cre- 
ated merely  for  securing  a  debt,  or  a  loan. 

(/)  The  expression  "mortgagee"  means  the  owner  of  a  mort- 
gage; and  the  expression  "  mortgagor  "  means  the  owner  or  transferee 
of  land,  or  of  any  estate  or  interest  in  land  pledged  as  security  for  a 
debt  or  a  loan. 

(g)  The  expression  "  encumbrance  "  means  any  charge  on  land 
created  or  effected  for  any  purpose  whatever,  inclusive  of  mortgage, 
mechanics^  liens,  when  authorized  by  statute  or  ordinance,  and  ex- 
ecut'ons  against  lands,  unless  expressly  distinguished. 

(Ji)  The  expression  "  encumbrancer "  means  the  owner  of  any 
land  or  of  any  estate  or  interest  in  land  subject  to  any  encumbrance; 
and  the  expression  "  encumbrancee "  means  the  owner  of  any  en- 
cnmbranco, 

(i)  The  expression  "  lunatic  "  means  any  person  found  by  any 
competent  tribunal  or  commission  de  lunatico  inquirendOj  to  be  a 
lunatic. 

(j)  The  expression  "  person  of  unsound  mind  "  means  any  per- 
son not  an  infant,  who  not  having  been  found  to  be  a  lunatic,  has 
been  found  on  inquiry  to  be  incapable,  from  infirmity  of  mind,  of 
managing  his  own  affairs. 

(k)  The  expression  "  instrument "  means  any  grant,  certificate 
of  title,  conveyance,  assurance,  deed,  map,  will,  probate  or  exemplifi- 
cation of  will,  letters  of  administration,  or  an  exemplification  thereof, 
mortgage  or  encumbrance,  or  any  other  document  in  writing  relating 
to  the  transfer  of  or  other  dealing  with  land  or  evidencing  title 
thereto. 

(Z)  The  expression  "  register  "  means  the  register  of  titles  to  land 
kept  in  accordance  with  this  Act. 

(m)  The  expression  "registration"  means  (1)  the  bringing  of 
lands  under  the  provisions  of  this  Act;   and  (2)  the  entering  upon 
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the  ccit^ficatc  of  title  of  a  memorandum  authorized  by  this  Act  of 
any  document;  and  *'  tiling"  means  the  entering  in  the  day  book  of 
any  instrument. 

(n)  'J'he  expression  "  memorandum "  means  the  endorsement 
upon  the  certificate  of  title  and  on  the  duplicate  copy  thereof  of  the 
particulais  of  any  instrument  presented  for  registration. 

(o)  "  Certificate  of  title  "  means  the  certificate  (Form  E)  granted 
by  the  registrar  and  entered  and  kept  in  the  register;  "duplicate" 
or  "  duplicate  certificate  "  means  the  duplicate,  delivered  or  issued 
to  tlie  i)eis()n  entitled  thereto,  of  the  certificate  of  title  in  the  register. 

(/;)  The  expression  "  registrar"  means  a  registrar  of  titles,  or  any 
deputy  registrar  or  inspector  of  titles  when  acting  as  registrar. 

(7)  Ti.e  expression  "  Territories ''  means  the  Xorth-West  Terri- 
tories, tl:e  district  of  Keewatin  and  all  other  territories  of  Canada. 

(;■)  'i'lie  exj)ression  "  Court ''  means  any  Court  authorized  to  ad- 
judicate in  the  Territories  in  civil  matters  in  which  the  title  to  real 
estate  is  in  question. 

(s)  The  expression  "  Court  of  Appeal "  means  the  Court  of  Ap- 
j  er.l  herein  constituted. 

(/)  The  expression  "Judge"  means  an  official  authorized  in  the 
Territories  to  adjudicate  in  civil  matters  in  which  the  title  to  real 
estate  is  in  question. 

(//)  The  expression  "transmission"  apj)lies  to  change  of  owner- 
ship consequent  upon  death,  lunacy,  sale  under  execution,  order  of 
Court,  or  other  act  of  law,  sale  for  arrears  of  taxes,  or  upon  any  settle- 
mrnt  or  any  h'gal  succession  in  case  of  intestacy. 

(/•)  The  expression  "grant"  means  any  grant  of  Crown  land, 
whether  in  fee  or  for  years,  and  whether  direct  from  Her  Majesty  or 
])nrsi:aiit  to  the  provisions  of  any  statute. 

(//•)  Tiie  exjjressions  "  endorsed  "  and  "  endorsement  "  a])ply  to 
nn\ thing  written  upon  any  instrument,  or  upon  any  paper  attached 
th'  re  to  by  the  registrar. 

(.r)  The  expression  "  possession  "  when  applied  to  persons  claim- 
ijifr  title  to  land,  means  also  alternatively  the  reception  of  the  rents 
and  profits  thereof. 
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(y)  The  expression  "  affidavit "  includes  an  application  when 
made  by  a  person  entitled  to  affirm.  ^ 

DESCENT    OF    LAND. 

3.  Land  in  the  Territories  shall  go  to  the  personal  representa- 
tives of  the  deceased  owner  thereof  in  the  same  manner  as  personal 
estate  now  goes,  and  be  dealt  with  and  distributed  as  personal  estate. 

4.  No  words  of  limitation  are  necessary  in  any  transfer  of  any 
land  in  order  to  transfer  all  or  any  title  therein,  but  every  instru- 
ment transferring  land  shall  operate  as  an  absolute  transfer  of  all 
such  right  and  title  as  the  transferor  has  therein  at  the  time  of  its 
execution,  unless  a  contrary  intention  is  expressed  in  the  transfer; 
but  nothing  herein  contained  shall  preclude  any  transfer  from  operat- 
ing by  way  of  estoppel;  and  hereafter  the  introduction  of  any  words 
of  limitation  into  any  transfer  or  devise  of  any  land,  shall  have  the 
1  ke  force  and  meaning  as  the  same  words  of  limitation  would  have 
if  used  by  way  of  limitation  of  any  personal  estate  and  no  other. 

5.  ]N'o  devise  shall  be  valid  or  effectual  as  against  the  personal 
representative  of  the  testator,  until  the  land  affected  thereby  is  trans- 
ferred to  the  devisee  thereof,  by  the  personal  representative  of  the 
devisor,,  saving  and  excepting  such  devises  as  are  made  by  the  testator 
to  his  personal  representative,  either  in  his  representative  capacity  or 
for  his  own  use. 

6.  Xo  widow  whose  husband  died  on  or  after  the  first  day  of 
January,  one  thousand  eight  hundred  and  eighty-seven,  shall  be 
entitled  to  dower  in  the  land  of  her  deceased  husband;  but  she  shall 
have  the  same  right  in  such  land  as  if  it  were  personal  property. 

7.  No  husband  whose  wife  died  on  or  after  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  eighty-seven,  shall  be  entitled  to 
any  estate  by  the  curtesy  in  the  land  of  his  deceased  wife;  but  he 
shall  have  the  same  right  therein  as  a  wife  has  in  the  personal  pro- 
perty of  her  deceased  husband. 

8.  Whenever  land  is  transferred  to  a  man  and  his  wife,  the  trans- 
ferees shall  take  according  to  the  tenor  of  the  transfer,  and  they  shall 
not  take  by  entireties  unless  it  is  so  expressed  in  the  transfer. 

9.  A  man  may  make  a  valid  transfer  of  land  to  his  wife,  and  a 
woman  may  make  a  valid  transfer  of  land  to  her  husband,  without  in 
either  case   the  intervention  of  a  trustee. 
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10.  Any  devise  or  limitation  which  heretofore  would  have  created 
an  estate  tail  shall  transfer  absolute  ownership,  or  the  greatest  estate 
that  tlie  devisor  or  transferor  had  in  tlic  land;  and  no  estate  in  fee 
simple  ^^hall  be  clianged  into  any  limited  fee  or  fee  tail,  but  the  land, 
whatever  form  of  words  is  nsed  in  any  transfer  or  transmission  or 
dealing,  shall,  except  as  hereinafter  otherwise  provided,  be  and  remain 
an  absolute  estate  in  the  owner  for  the  time  being. 

11.  A  married  woman  shall,  in  respect  of  land,  acquired  by  her 
on  or  after  the  first  day  of  January,  one  thousand  eight  hundred  and 
eiLhty-seven,  have  all  the  rights  and  be  subject  to  all  the  liabilities 
of  ii  feme  sole  and  may,  in  all  respects,  deal  with  land  as  if  she  were 
unmarried. 

IT).  For  the  purposes  of  this  Act,  there  shall  be  in  the  North- 
\Vo<t  Territories  five  land  registration  districts,  respectively  known 
and  doscribod  ns  follows: — 

1.  As'iniboia  T^and  T^egistration  District,  being  composed  of  the 
I'rovincial  district  of  Assiniboia,  as  defined  by  an  Order  in  Council 
dated  the  8th  day  of  May,  one  thousand  eight  hundred  and  eighty-two. 

2.  The  South  Alberta  Lnnd  Registration  District,  being  com- 
posed of  so  much  of  the  provincial  district  of  Alberta  as  lies  to  the 
Foiitli  of  the  nintli  correction  line. 

n.  The  Xortli  Alberta  Land  Registration  District,  being  com- 
])ose'l  of  so  much  of  tho  said  provincial  district  of  Alberta  as  lies  to 
tln'  north  of  the  said  ninth  correction  line. 

4.  The  West  Saskatchewan  Land  Registration  District,  being 
oomposod  of  so  much  of  the  provincial  districts  of  Saskatchewan  as 
lies  to  the  west  of  the  dividing  line  between  the  tenth  and  eleventh 
ranges  west  of  the  third  principal  meridian. 

T).  The  Fast  Saskatchewan  Land  Registration  District,  being 
com)  OS  >d  f)f  so  luuch  of  the  said  provincial  districts  of  Saskatchewan 
as  lirs  to  the  east  of  the  said  dividing  line,  between  the  tenth  and 
eleventh  ranges  west  of  the  third  principal  meridian. 

IT.  The  Oovernor  in  Council  may,  from  time  to  time,  by  pro- 
clamation, as  the  settlement  of  the  country  and  the  exigencies  of  the 
]>ul>lio  service  require,  constitute  any  other  portion  of  the  territories 
n  bind  registration  district,  and  declare  by  what  local  name  the  same 
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shall  be  known  and  designated,  and  may  also  change  the  boundaries 
of  existing  districts.  * 

19.  In  each  registration  district  at  such  place  as  the  Governor 
in  Council  determines,  there  shall  be  an  office  to  be  called  a  Land 
Titles  Office. 

35.  Every  grant  shall  be  deemed  and  taken  to  be  registered  under 
the  provisions  and  for  the  purpose  of  this  Act  as  soon  as  the  same  has 
been  marked  by  the  registrar  with  the  folio  and  volume  on,  and  in 
which  it  is  embodied  in  the  register,  and  every  other  instrument  shall 
be  deemed  to  be  registered  as  soon  as  a  memorandum  of  it  has  been 
entered  in  the  register  upon  the  folio  constituted  by  the  existing  grant 
or  certificate  of  title  of  such  land. 

36.  Instruments  registered  in  respect  of  or  affecting  the  same 
land,  shall  be  entitled  to  priority  the  one  over  the  other  according  to 
the  time  of  registration,  and  not  according  to  the  date  of  execution; 
and  the  registrar,  upon  registration  thereof,  shall  retain  the  same 
in  his  office;  and  so  soon  as  registered,  every  instrument  shall  become 
operative  according  to  the  tenor  and  intent  thereof,  and  shall  there- 
upon create,  transfer,  surrender,  charge  or  discharge,  as  the  case  may 
be,  the  land  or  the  estate  or  interest  therein  mentioned  in  the  instru- 
ment. 

39.  Whenever  any  land  is  granted  in  the  Territories  by  the 
Crown,  the  letters  patent  therefor,  when  issued,  shall  be  forwarded 
from  the  office  whence  the  same  was  issued  to  the  registrar  of  the 
registration  district  in  which  the  land  so  granted  is  situated,  and  the 
registrar  shall  retain  the  letters  patent  in  his  offce;  and  a  certificate 
of  title,  as  provided  by  this  Act,  with  any  necessary  qualification,  shall 
be  granted  to  the  patentee. 

2.  A  duplicate  of  such  certificate  of  title  shall  be  issued  to  the 
Vatentee  free  of  all  fees  and  charges  by  this  Act  provided  to  be  paid, 
if  at  the  time  of  the  issue  thereof  there  are  no  encumbrances  or  other 
instruments  affecting  the  land  registered  in  the  Land  Titles  Office;  but 
if  there  are  any  instruments  registered  which  encumber  or  affect  the 
title,  upon  the  payment  of  such  fees  as  are  fixed,  or  may  be  from 
time  to  time  fixed,  by  the  Governor  in  Council. 

3.  The  notification  to  the  Hudson's  Bay  Company  by  the  Minister 
of  the  Interior  under  the  provisions  of  the  "  Dominion  Lands  Act " 
of  the  survey  and  confirmation  of  the  survey  of  any  township,  or  any 
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part  of  a  townsliip,  shall  be  accepted  by  the  registrar  as  equivalent  to, 
and  dealt  with  by  him  in  all  respects  in  the  same  manner  as  if  the 
said  iiotilieation  were  letters  j)atent  to  and  in  favour  of  the  said  com- 
pany granting  to  the  said  company,  in  fee  simple,  the  sections  or  por- 
tions of  sections  to  which  they  are  entitled  in  such  townships  or  parts 
of  townships  under  the  provisions  of  the  "  Dominion  Lands  Act." 

4.  Such  notifications,  except  any  notification  which  issued  prior 
to  the  twenty-second  day  of  May,  one  thousand  eight  hundred  and 
eighty-eight,  and  which  may  be  registered  by  the  company  with  the 
registrar  of  the  district  within  which  the  land  affected  thereby  is 
situated,  shall  be  issued  in  duplicate,  one  to  be  sent  to  the  said  com- 
pany, and  one  to  the  registrar  of  the  district. 

5.  A  notification  to  the  registrar  from  the  Minister  of  the  In- 
terior that  the  land  described  therein  has  been  granted  to  the  Cana- 
dian racitic  Kailway  Company,  or  to  any  other  railway  company  en- 
titled to  Dominion  lands  under  the  authority  of  an  Act  of  Parliament, 
shall  bo  accepted  by  the  registrar  and  dealt  with  by  him  in  all  respects 
as  if  the  same  were  letters  patent  in  favour  of  such  company.  The 
notification  shall  state  the  nature  of  the  grant  and  shall  specify  any 
mines,  minerals,  easements  or  rights  which  are  excepted  from  the 
grant. 

40.  The  owner  of  any  estate  or  interest  in  any  land,  whether  legal 
or  equitable,  letters  patent  for  which  issued  from  the  Crown  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  eighty- 
seven,  or  which  otherwise  had  prior  to  that  date  passed  from  the 
Crown,  may  apply  to  have  his  title  registered  under  the  provisions  of 
tliis  Act. 

2.  If  at  the  time  of  the  grant  of  the  certificate  of  title,  there 
are  no  registered  encumbrances  or  conveyances  affecting  such  land, 
the  certificate  may  be  granted  to  the  patentee,  upon  payment  of  such 
fees  as  arc  fixed  in  that  behalf  by  tariff  made  from  time  to  time  by 
the  ({overnor  in  Council,  but  no  fees  shall  be  payable  therefor  under 
the  provisions  of  section  one  hundred  and  fifteen  of  this  Act. 

EFFECT   OF   REGISTRATION. 

53.  In  every  instrument  transferring,  encumbering  or  charging 
any  land  for  which  a  certificate  of  title  has  been  granted,  there  shall 
1  e  implied  the  following  covenant  by  the  transferor  or  encumbran- 
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cer,  that  is  to  say:  That  the  transferor  or  encumbrancer  will  do 
such  acts  and  execute  such  instruments  as,  in  accordance  with  the 
provisions  of  this  Act,  are  necessary  to  give  effect  to  all  covenants, 
conditions  and  purposes  expressly  set  forth  in  such  instrument,  or  by 
this  Act,  declared  to  be  implied  against  such  persons  in  instruments 
of  a  like  nature. 

54.  After  a  certificate  of  title  has  been  granted  for  any  land, 
no  instrument,  until  registered  under  this  Act,  shall  be  effectual  to 
pass  any  estate  or  interest  in  any  land  (except  a  leasehold  interest 
for  three  years  or  for  a  less  period),  or  render  such  land  liable  as 
security  for  the  payment  of  money  ;  but,  upon  the  registration  of 
any  instrument  in  manner  hereinbefore  prescribed,  the  estate  or  in- 
terest specified  therein  shall  pass,  or,  as  the  case  may  be,  the  land 
shall  become  liable  as  security,  in  manner  and  subject  to  the  coven- 
ants, conditions  and  contingencies  set  forth  and  specified  in  such 
instrument,  or  by  this  Act  declared  to  be  implied  in  instruments  of 
a  like  nature. 

55.  The  owner  of  land,  for  which  a  certificate  of  title  has  been 
granted,  shall  hold  the  same  subject  (in  addition  to  the  incidents 
implied  by  virtue  of  this  Act)  to  such  encumbrances,  liens,  estates 
or  interests,  as  are  notified  on  the  folio  of  the  register  which  con- 
stitutes the  certificate  of  title,  absolutely  free  from  all  other  encum- 
brances, liens,  estates  or  interests  whatsoever,  except  in  case  of 
fraud  wherein  he  has  participated  or  colluded,  and  except  the  estate 
01  interest  of  an  owner  claiming  the  same  land  under  a  prior  certili- 
cate  of  title  granted  under  the  provisions  of  this  Act. 

2.  Such  priority  shall,  in  favour  of  any  person  in  possession  of 
land,  be  computed  with  reference  to  the  grant  or  earliest  certificate 
of  title  under  which  he  or  any  person  through  whom  he  derives 
title,  has  held  such  possession. 

56.  The  land  mentioned  in  any  certificate  of  title  granted 
tmder  this  Act  shall,  by  implication,  and  without  any  special  men- 
tion therein,  unless  the  contrary  is  expressly  declared,  be  subject  to — 

(a)  Any  subsisting  reservations  or  exceptions  contained  in  the 
original  grant  of  land  from  the  Crown  ; 

(b)  Any  municipal  charges,  rates  or  assessments  on  the  land 
for  the  year  current  at  the  date  of  the  certificate  of  title,  or  which 
are  thereafter  imposed  on  the  land,  or  which  have  theretofore  been 

52— M 
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impo.sed  for  local  improvements  and  which  are  not  then  due  and 
l)ayable,  and  any  charges,  rates  or  assessments  in  respect  of  which 
the  right  of  the  municipality  to  have  recourse  against  the  land  is 
not  matured,  not  exceeding  three  years'  charges,  rates  or  assessments 
in  the  whole  ; 

(c)  Any  i)ublic  highway  or  righl  of  way  or  other  public  ease- 
ment, howsoever  created  upon,  over  or  in  respect  of  the  land; 

(J)  Any  subsisting  lease  or  agreement  for  a  lease  for  a  period 
not  exceeding  three  years,  where  there  is  actual  occupation  of  the 
land  under  the  same  ; 

(e)  Any  decrees,  orders  or  executions  a^^ainst  or  afiecting  the 
intere.-t  of  the  owner  in  the  land,  which  have  been  registered  and 
maintained  in  force  against  the  owner  ; 

if)  Any  right  of  expropriation  wliich  may,  by  statute  or  ordin- 
ance, be  vested  in  any  person,  body  corporate,  or  Iler  Majesty. 

57.  Every  certificate  of  title  granted  under  this  Act  sliall  (except 
in  case  of  fraud,  wlierein  the  owner  has  i)articipated  or  colluded), 
so  long  as  the  same  remains  in  force  and  uncancelled  under  this 
Act,  be  conclusive  evidence  in  all  Courts  as  against  Her  Majesty  and 
all  persons  whomsoever,  that  the  person  named  therein  is  entitled 
to  tlie  land  included  in  the  same,  for  the  estate  or  interest  therein 
specified,  su])jc(t  to  the  exceptions  and  reservations  mentioned  in 
tlie  next  preceding  section,  except  so  far  as  regards  any  portion  of 
land,  by  wrong  descri])tion  of  boundaries  or  parcels  included  in  such 
icrtificate  of  title,  and  except  as  against  any  person  claiming  under 
a  ])rior  certificate  of  title  granted  under  this  Act  in  respect  of  the 
san  e  land  ;  and  for  the  purpose  of  this  section  that  person  shall  be 
deemed  to  claim  under  a  prior  certificate  of  title  who  is  holder  of, 
or  whose  claim  is  derived  directly  or  indirectly  from  the  ])erson  who 
was  the  holder  of  the  earliest  certificate  of  title  granted,  notwith- 
standing that  such  certificate  of  title  has  been  surrendered  and  a  new 
certificate  of  title  has  been  granted  upon  any  transfer  or  other  in- 
strument. 

58.  A  ])urchaser,  mortgagee  or  encumbrancee  for  valuable  con- 
sideration shall  not  be  affected  by  the  omission  to  send  any  notice 
by  this  Act  directed  to  be  given,  or  by  the  non-receipt  thereof. 

50.  After  the  certificate  of  title  for  any  land  has  been  granted, 
no  in^^trument  shall  be  effectual  to  pass  any  interest  therein,  or  to 
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render  the  land  liable  as  security  for  the  payment  of  money  as  against 
any  bona  fide  transferee  of  the  land  nnder  this  Act,  unless  sudi  in- 
strument is  executed  in  accordance  with  the  provisions  of  this  Act  ; 
and  is  duly  registered  thereunder;  and  the  registrar  shall  have  power 
to  decide  whether  any  instrument,  which  is  presented  to  him  for 
registration,  is  substantially  in  conformity  with  the  proper  form  in 
the  schedule  to  this  Act,  or  not,  and  to  reject  any  instrument  which 
he  may  decide  to  be  unfit  for  registration. 

60.  No  memorandum  or  entry  shall  be  made  upon  a  certificate 
of  title,  or  upon  the  duplicate  thereof  of  any  notice  of  trusts,  whether 
expressed,  implied  or  constructive  ;  but  the  registrar  shall  treat  any 
instrument  containing  any  such  notice  as  if  there  was  no  trust ;  and 
the  trustee  or  trustees  therein  named  shall  be  deemed  to  be  the 
absolute  and  beneficial  owners  of  the  land  for  the  purposes  of  this 
Act. 

TRANSFERS. 

61.  When  land,  for  which  a  certificate  of  title  has  been  granted,- 
is  intended  to  be  transferred,  or  any  right  of  way  or  other  easement 
is  intended  to  be  created  or  transferred,  the  owner  may  execute  a 
transfer  in  the  form  "  J,''  in  the  schedule  to  this  Act,  which  transfer 
shall,  for  description  of  the  land  intended  to  be  dealt  with,  refer  to 
the  certificate  of  title  of  the  land,  or  shall  give  such  description  as  is 
sufficient  to  identify  the  same,  and  shall  contain  an  accurate  state- 
ment of  the  estate,  interest  or  easement  intended  to  be  transferred 
or  created,  and  a  memorandum  of  each  lease,  mortgage  and  other 
encumbrance  to  which  the  land  is  subject. 

62.  Whenever  any  easement  or  any  incorporeal  right  in  or  over 
any  land,  for  which  a  certificate  of  title  has  been  granted,  is  created 
for  the  purpose  of  being  annexed  to  or  used  and  enjoyed  together 
with  other  lands,  for  which  a  certificate  of  title  has  also  been  granted, 
the  registrar  shall  make  a  memorandum  of  the  instrument  creating 
such  easement  or  incorporeal  right  upon  the  folio  of  the  register 
which  constitutes  the  existing  certificate  of  title  of  such  other  land, 
and  upon  the  duplicate  thereof. 

63.  If  a  transfer  purports  to  transfer  the  transferor's  interest 
in  the  whole  or  part  of  the  land  mentioned  in  any  certificate  of  title, 
the  transferor  shall  deliver  up  the  duplicate  certificate  of  title  of  the 
land,  and  the  registrar  shall  make  a  memorandum  thereon,  and  upon 
the  certificate  of  title  in  the  register  cancelling  the  same,  either 


820  APPEXDIX  I. 


wholly  or  partially,  according'  as  the  transfer  ])iirports  to  transfer  the 
whole  or  ]>art  only  of  the  interest  of  the  transferor  in  the  said  land, 
and  setting  forth  the  particulars  of  the  transfer. 

<M.  The  re<j:istrar,  upon  cancelling  any  certificate  of  title,  either 
wholly  or  ])artially,  pursuant  to  any  transfer,  shall  grant  to  the  trans- 
feree a  certificate  of  title  of  the  land  mentioned  in  the  transfer,  and 
issue  to  the  transferee  a  duplicate  thereof  ;  and  the  registrar  shall 
letain  every  transfer  and  cancelled  duplicate  certificate  of  title  ;  but 
in  the  case  of  a  partially  cancelled  certificate  of  title,  the  registrar 
shall  return  the  du])licate  to  the  transferor  after  the  memorandum 
partially  cancelling  the  siime  has  been  made  thereon  and  upon  the 
certificate  of  title  in  the  register;  or  may,  whenever  required  thereto 
by  the  owner  of  an  unsold  portion  of  land,  in  any  partially  cancelled 
certificate  of  title,  or  where  such  a  course  appears  to  the  registrar 
more  exjiedient,  grant  to  such  owner  a  certificate  of  title  for  such 
])ortion  of  wliich  he  is  the  owner,  upon  the  delivery  of  the  partially 
cancelled  duplicate  certificate  of  title  to  the  registrar,  to  be  cancelled 
and  retained. 

().").  In  every  instrument  transferring  land,  for  which  a  certificate 
i)f  title  has  been  granted,  subject  to  mortgage  or  encumbrance,  there 
^hall  be  imi)lied  the  following  covenant  by  the  transferee,  that  is  to 
say  :  That  the  transferee  will  pay  the  principal  money,  interest, 
annuity  or  rent  charge  secured  by  the  mortgage  or  encumbrance, 
after  the  rate  and  at  the  time  specified  in  the  instrument  creating 
the  same,  and  will  indemnify  and  keep  harmless  the  transferor  from 
and  against  the  principal  sum  or  other  moneys  secured  by  such  in- 
strument, and  from  and  against  the  liability  in  respect  of  any  of  the 
covenants  therein  contained,  or  under  this  Act  implied,  on  the  part 
of  the  transferor. 

LEASES. 

C)7.  When  any  land,  for  which  a  certificate  of  title  has  been 
^'ranted,  is  intended  to  ])e  leased  or  demised  for  a  life  or  lives,  or  for 
a  tenu  of  more  than  three  years,  the  owner  shall  execute  a  lease  in 
the  form  "K  '*  in  the  schedule  to  this  Act,  and  every  such  instru- 
ment shall,  for  description  of  the  land  intended  to  be  dealt  with, 
refer  to  the  certificate  of  title  of  the  land,  or  shall  give  such  other 
description  as  is  necessar}-  to  identify  the  land  ;  and  a  right  for  the 
lessee  to  purchase  the  land  therein  described  may  be  stipulated  in 
the  instrumont  :  and  in  case  the  lessee  pays  the  purchase  money 
stipnlnted.  and  otherwise  obsers'es  his  covenants  expressed  and  im- 
plied in  the  instrument,  the  lessor  shall  be  bound  to  execute  a  trans- 
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fer  to  such  lessee  of  the  land,  and  to  perform  all  necessary  acts,  by 
tliis  Act  prescribed,  for  the  purpose  of  transferring  the  land  tq,  the 
purchaser  ;  Provided  always,  that  no  lease  of  mortgaged  or  encum- 
bered land  shall  be  valid  and  binding  against  the  mortgagee  or  en- 
cumbrancee,  unless  the  mortgagee  or  encumbrancee  has  consented 
to  the  lease  prior  to  the  same  being  registered,  or  subsequently  adopts 
the  same. 

68.  In  every  lease,  unless  a  contrary  intention  appears  therein, 
there  shall  be  implied  the  following  covenants  by  the  lessee,  that  is 
to  say  : 

(a)  That  he  will  pay  the  rent  thereby  reserved,  at  the  times 
therein  mentioned,  and  all  rates  and  taxes  which  may  be  payable  in 
respect  of  the  demised  land  during  the  continuance  of  the  lease  ; 

(b)  That  he  will,  at  all  times  during  the  continuance  of  the 
lease,  keep  and,  at  the  termination  thereof,  yield  up  the  demised 
land  in  good  and  tenantable  repair,  accidents  and  damage  to  build- 
ings from  fire,  storm  and  tempest,  or  other  casualty,  and  reasonable 
wear  and  tear  excepted. 

69.  In  every  lease,  unless  a  different  intention  appears  therein, 
theie  shall  also  be  implied  the  following  powers  in  the  lessor,  that  is 
to  ^ay :  .  ^. , 

(a)  That  he  may,  by  himself  or  his  agents,  enter  upon  the  de- 
mised land  and  view  the  state  of  repair  thereof,  and  may  serve  upon 
the  lessee,  or  leave  at  his  last  or  usual  place  of  abode,  or  upon  the 
demised  land,  a  notice  in  writing  of  any  defect,  requiring  him  within 
a  reasonable  time,  to  be  therein  mentioned,  to  repair  the  same,  in  so 
far  as  the  tenant  is  bound  to  do  so  ; 

(h)  That  in  case  the  rent  or  any  part  thereof  is  in  arrear  for  the 
space  of  two  calendar  months,  or  in  case  default  is  made  in  the  fulfil- 
ment of  any  covenant,  whether  expressed  or  implied  in  such  lease, 
on  the  part  of  the  lessee,  and  is  continued  for  the  space  of  two  calen- 
dar months,  or  in  case  the  repairs  required  by  such  notice,  as  afore- 
said, are  not  completed  within  the  time  therein  specified,  the  lessor 
may  enter  upon  and  take  possession  of  the  demised  land. 

70.  In  any  such  case  the  registrar,  upon  proof  to  his  satisfaction 
of  lawful  re-entry  and  recovery  of  possession  by  a  lessor,  or  his  trans- 
feree by  a  legal  proceeding,  shall  make  a  memorandum  of  the  same 
upon  the  certificate  of  title,  and  upon  the  duplicate  thereof,  when 
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presented  to  him  for  that  purpose,  and  the  estate  of  the  lessee  in  sucli 
land  shall  thereupon  determine,  hut  without  releasing  the  lessee  from 
his  liability  in  respect  of  the  breach  of  any  covenant  in  the  lease, 
expiessed  or  implied  ;  and  the  registrar  shall  cancel  the  lease  if  deliv- 
ered up  to  him  for  that  purpose. 

71.  Whenever,  in  any  lease  made  under  this  Act,  the  forms  of 
words  in  column  one  of  the  form  "  I  "  in  the  schedule  to  this  Act, 
and  distinguished  by  any  number  therein,  are  used,  the  lease  shall 
be  taken  to  have  the  same  effect,  and  be  construed  as  if  there  had 
been  inserted  therein  the  form  of  words  contained  in  column  two  of 
the  said  form,  and  distinguished  by  the  same  number  ;  and  every 
such  form  shall  be  deemed  a  covenant  by  the  covenantor  with  the 
cinenantee  and  his  transferee,  binding  the  former  and  his  heirs, 
executors,  administrators  and  transferees  ;  but  it  shall  not  be  neces- 
sary in  any  such  lease  to  insert  any  such  number  ;  and  there  may  be 
introduced  into  or  annexed  to  any  of  the  forms  in  the  first  column 
any  expiessed  exceptions  from  the  same  or  expressed  qualifications 
thereof,  respectively,  and  the  like  exceptions  or  qualifications  shall 
be  taken  to  be  nuule  from  or  in  corresponding  forms  in  the  second 
column. 

72.  Whenever  any  lease  or  demise,  which  is  required  to  be  regis- 
tered i)y  tliis  Act,  is  intended  to  ])e  surrendered,  and  the  surrender 
thereof  is  effected  otherwise  than  through  the  operation  of  a  surren- 
der in  law,  uj)on  the  production  of  the  surrender,  in  the  form  "M" 
in  the  schi  dide  to  this  Act,  to  the  registrar,  he  shall  make  a  memor- 
jindum  of  the  surrender  upon  the  certificate  of  title  in  the  register, 
aid  upon  the  dujdicate  certificate  ;  and  when  the  memorandum  has 
l)een  so  made,  the  estate  or  interest  of  the  lessee  in  the  land  shall  vest 
in  the  lessor,  or  in  the  person  in  whom,  having  regard  to  intervening 
circunistances,  if  any,  the  land  would  have  vested  if  the  lease  had 
never  been  executed  ;  Provided,  that  no  lease  subject  to  mortgage 
or  encum])rance  shall  be  surrended  without  the  consent  of  the 
mortgagee  or  ( neumbrancee. 

MORTr.AC.ES    AND    ENXUMnRAXCES. 

73.  Wliencver  any  land,  for  which  a  certificate  of  title  has  been 
granted,  is  intended  to  be  charged  or  made  security  in  favour  of  any 
n'oifrrn^oe.  the  mortgagor  shall  execute  a  mortgage  in  the  form  "  N  " 
in  the  s(h(»dule  to  this  Act  or  to  the  like  efTect,  and  whenever  any 
sueli  bind  is  intended  to  be  charged  with  or  made  security  for  the 
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payment  of  an  annuity,  rent-charge  or  sum  of  money,  in  favour  of  any 
cncumbrancee,  the  encumbrancer  shall  execute  an  encumbrance  in  the 
form  "  0 ''  in  the  schedule  to  this  Act,  or  to  the  like  effect ;  and 
every  such  instrument  shall  contain  an  accurate  statement  of  the 
estate  or  interest  intended  to  be  mortgaged  or  encumbered,  and  shall, 
for  description  of  the  land  intended  to  be  dealt  with,  refer  to  the  cer- 
tificate of  title  on  which  the  estate  or  interest  is  held,  or  shall  give 
such  other  description  as  is  necessary  to  identify  the  land,  together 
with  all  mortgages  or  encumbrances  affecting  the  same,  if  any  ;  and 
a  memorandum  of  the  mortgage  or  encumbrance  shall  be  made 
upon  the  certificate  of  title  in  the  register,  and  upon  the  duplicate 
certificate. 

2.  Provided,  that  any  mortgage  or  other  encumbrance  created 
by  any  party  rightfully  in  possession  of  land  prior  to  the  issue  of  the 
grant,  may  be  filed  in  the  office  of  the  registrar,  who  shall,  on  regis- 
tering such  grant,  enter  in  the  register  and  endorse  upon  the  dupli- 
cate certificate  of  title  before  issuing  the  same  to  the  applicant  owner 
thereof , a  memorandum  of  such  mortgage  or  encumbrance;  and  when 
so  entered  and  endorsed  the  said  mortgage  or  encumbrance  shall  be 
as  valid  as  if  made  subsequent  to  the  issue  of  the  grant ;  and  if  more 
than  one  mortgage  or  encumbrance  are  filed  they  shall  be  registered 
in  the  order  of  the  time  they  have  been  filed  in  the  said  office. 

74.  A  mortgage  or  encumbrance  under  this  Act  shall  have  effect 
as  security,  but  shall  not  operate  as  a  transfer  of  the  land  thereby 
charged,  and  if  default  is  made  in  payment  of  the  principal  sum,  in- 
terest, annuity  or  rent  charged,  or  any  part  thereof  thereby  secured  or 
in  the  observance  of  any  covenant  expressed  in  any  mortgage  6r  en- 
cumbrance registered  under  this  Act,  or  that  is  herein  declared  to  be 
implied  in  such  instrument,  and  such  default  is  continued  for  the 
space  of  one  calendar  month,  or  for  such  longer  period  of  time  as  is 
expressly  limited  for  that  purpose  in  such  instrument,  the  mortgagee 
or  enciimbrancee  may,  by  direction  of  the  Judge,  give  to  the  mort- 
gagor or  encumbrancer  notice  in  writing  to  pay,  within  a  time  to  be 
specified  in  the  notice,  the  money  then  due  or  owing  on  the  mortgage 
or  encumbrance,  or  to  observe  the  covenants  therein  expressed  or 
implied,  as  the  case  may  be,  and  that  all  competent  rights  and  powers 
will  be  resorted  to  unless  such  default  is  remedied,  or,  where  the 
mortgagor  or  encumbrancer  can  not  be  found,  may  give  the  notice  in 
that  behalf  to  the  mortgagor  or  encumbrancer  in  such  manner  as  the 
Judge  on  summary  application  ex  parte  directs. 
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75.  In  default  of  compliance  with  the  terms  of  such  notice  the 
mortgagee  or  encuinbrancee,  under  and  subject  to  the  direction  of 
the  Judge,  may  sell  the  land  so  mortgaged  or  encumbered,  or  any 
part  thereof,  and  all  the  estate  or  interest  therein  of  the  mortgagor 
or  entuml)rancer,  and  either  altogether  or  in  lots  by  i)ublie  auction 
or  by  j)rivate  contract,  or  by  both  modes  of  sale,  and  subject  to  such 
conditions  as  the  Judge  directs,  and  to  make  and  execute  all  instru- 
ments as  are  necessary  for  efTecting  the  sale  thereof,  and  all  sales, 
contracts,  matters  and  things  hereby  authorized  shall  be  as  valid  and 
elfectual  as  if  the  mortgagor  or  encumbrancer  had  made,  done  or 
executed  the  same  ;  and  the  receipt  or  receipts,  in  writing,  of  the 
mortgagee  or  encumbrancee  shall  be  a  suflicient  discharge  to  the 
purchaser  of  the  land,  estate  or  interest,  or  of  any  portion  thereof,  for 
so  much  of  his  purchase  money  as  is  thereby  expressed  to  be  re- 
ciived  ;  and  no  ])urchaser  shall  be  answerable  for  the  loss,  misapplica- 
tion or  non-application,  or  be  obliged  to  see  to  the  application  of  the 
purchase  money  by  him  i)aid,  nor  shall  he  be  concerned  to  enquire 
as  to  the  fact  of  any  default  having  been  made,  or  notice  having 
been  given  as  aforesaid  ;  and  before  a  certificate  of  title  shall  be 
granted  to  the  purchaser,  the  purchase  money  arising  from  the  sale 
of  the  land  shall  be  paid  into  Court  by  the  purchaser,  and  shall  be,  by 
order  of  the  Judge,  apidied:  first,  in  payment  of  the  expenses  occa- 
sioned by  the  sale,  and  such  costs  as  may  be  ordered  to  be  paid  by 
tlie  Judge  ;  secondly,  in  payment  of  the  moneys  which  are  then  due 
(T  owing  to  the  mortgagee  or  encumbrancee  ;  thirdly,  in  payment 
of  subseejuent  mortgages  or  encumbrances,  if  any,  in  the  order  of  their 
j)riority;  and  the  surplus,  if  any,  shall  be  paid  to  the  mortgagor  or 
cncunibrancer,  as  the  case  may  be;  and  thereupon  such  sale  shall  be 
(oufinned  by  the  Judge. 

70.  I'pon  the  registration  of  any  transfer  executed  by  a  mort- 
gagee f)r  ('ncunii)rancee,  pursuant  to  such  sale  as  aforesaid,  the  estate 
or  interest  of  tlie  mortgagor  or  encumbrancer  at  the  time  of  making 
such  mortgage  or  encumbrance  shall  pass  to  and  vest  in  the  pur- 
chaser, freed  and  discharged  from  all  liability,  on  account  of  the  mort- 
gnge  f)r  encuiii))rance,  or  of  any  mortgage  or  encumbrance  regis- 
t  red  subseejuent  thereto,  and  the  purchaser  shall  be  entitled  to  regis- 
tration as  an  ordinnrA*  transferee. 

70.  T'jion  tlie  ])roduction  of  any  mortgage  or  encumbrance  hav- 
inix  endorsed  thereon  or  attached  thereto  a  receipt  or  acknowledg- 
inint  in  the  form  "T"  in  the  schedule  to  this  Act,  signed  by  the 
m<«rtgngeo  or  encumbrancee,  and  proved  by  the  affidavit  of  an  attest- 
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ing  witness,  discharging  the  whole  or  any  part  of  the  land  com- 
prised in  such  instrument  from  the  whole  or  any  part  of  the  principal 
sum  or  annuity  secured  thereby,  or  upon  proof  being  made,  to  tiie 
satisfaction  of  a  Judge,  of  the  payment  of  all  or  part  of  the  moneys 
due  on  any  mortgage  or  encumbrance,  and  the  production  to  the 
registrar  of  a  certificate  signed  by  the  Judge  to  that  effect,  the  regis- 
trar shall  thereupon  make  an  entry  on  the  certificate  of  title  noting 
that  such  mortgage  or  encumbrance  is  discharged,  wholly  or  partially, 
or  that  part  of  the  land  is  discharged,  as  aforesaid,  as  the  case  re- 
quires, and  upon  such  entry  being  so  made,  the  land,  or  the  estate 
or  interest  in  the  land  or  the  portion  of  the  land  mentioned  or  refer- 
red to  in  such  endorsement,  as  aforesaid,  shall  cease  to  be  subject  to 
or  liable  for  such  principal  sum  or  annuity,  or,  as  the  case  may  be, 
for  the  part  thereof  mentioned  in  such  entry  as  discharged. 

82.  Mortgages,  encumbrances  and  leases  of  land,  for  which  a 
certificate  of  title  has  been  granted,  may  be  transferred  by  a  transfer 
executed  in  the  form  "  P  "  in  the  schedule  to  this  Act,  and  the  trans- 
fer shall  be  registered  in  the  same  manner  as  mortgages,  encum- 
brances and  leases  are  registered;  and  transferees  shall  have  priority 
according  to  the  time  of  registration. 

2.  Any  mortgagee  may  transfer  a  part  of  the  sum  secured  by 
the  mortgage  by  a  transfer  executed  in  the  form  "  Q  "  in  the  schedule 
to  this  Act,  and  the  part  so  transferred  shall  continue  to  be  secured 
by  the  mortgage,  and  may  be  given  priority  over  the  remaining  part, 
or  may  be  deferred  or  may  continue  to  rank  equally  with  it  under 
the  security  of  the  original  mortgage,  as  stated  in  the  transfer ;  and 
the  registrar  shall  enter  on  the  certificate  of  title  a  memorandum  of 
the  amount  of  the  mortgage  so  transferred,  the  name  of  the  trans- 
feree, and  how  the  sum  so  transferred  is  to  rank,  and  shall  notify  the 
mortgagor  of  the  facts. 

83.  Upon  the  registration  of  a  transfer  of  any  mortgage,  encum- 
brance or  lease,  the  estate  or  interest  of  the  transferror,  as  set  forth  in 
such  instrument,  with  all  rights,  powers  and  privileges  thereto  be- 
longing or  appertaining,  shall  pass  to  the  transferee,  and  such  trans- 
feree shall  thereupon  become  subject  to  and  liable  for  all  and  every 
the  same  requirements  and  liabilities  to  which  he  would  have  been 
subject  and  liable  if  named  in  such  instrument. 

84.  By  virtue  of  every  such  transfer  the  right  to  sue  upon  any 
mortgage  or  other  instrument,  and  to  recover  any  debt,  sum  of  money, 
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annuity  or  damage  thereunder,  and  all  interest  at  the  time  of  such 
transfer  in  any  such  debt,  sum  of  money,  annuity  or  damages,  shall  be 
tiansferred  sj  as  to  vest  the  same  in  law  in  the  transferee  thereof; 
provided  always  tliat  nothing  herein  contained  shall  prevent  the 
Court  fiom  giving  effect  to  any  trusts  affecting  the  said  debt,  sum  of 
money,  annuity  or  damages,  in  case  the  said  transferee  shall  hold  the 
same  a>  trustee  for  any  other  person. 

So.  In  every  mortgage  there  shall  be  implied  against  the  mort- 
gagor remaining  in  possession,  a  covenant  that  he  will  repair  and  keep 
in  repair  all  buildings  or  other  improvements  erected  and  made  upon 
the  land,  and  that  the  mortgagee  may  at  all  convenient  times  until  the 
mortgage  is  redeemed,  be  at  liberty,  with  or  without  surveyors  or 
others,  to  enter  into  or  upon  the  land  to  view  and  inspect  the  state 
of  repair  of  the  buildings  or  improvements. 

8(1.  AVhencver,  in  a  mortgage  made  under  this  Act,  the  forms. of 
words  in  colunin  one  of  the  form  "  K  "  in  the  said  schedule  to  this  Act. 
and  distinguished  by  any  num])er  therein,  are  used,  sucli  mortgage 
shall  be  taken  to  have  the  same  effect,  and  be  construed  as  if  there  had 
])ein  ins  'I ted  therein  the  form  of  words  contained  in  column  two  of 
the  said  form  and  distinguislied  by  the  same  number;  and  every  such 
form  shall  1)0  deemed  a  covenant  by  the  covenantor  with  the  cove- 
nantee and  his  transferees,  binding  the  former  and  hi.s  heirs,  ex- 
ecutors, administrators  and  transferees;  but  it  shall  not  be  necessary  in 
any  such  mortgage  to  insert  any  such  number;  and  there  may  be  intro- 
duced into  or  annexed  to  any  of  the  forms  in  the  first  column  any 
exj)resscd  e\cej)tions  from  the  same  or  expressed  qualifications  thereof 
rcsj  ectively,  and  the  like  exceptions  or  qualifications  shall  be  taken 
to  bo  na'Ic  from  or  in  the  corresponding  forms  in  the  second  column. 

8:.  Tiiis  section  was  repealed  l)y  GO-Gl  Vict.  (1897),  c.  '^0 
(assented  to  21>th  June,  1897),  and  the  following  section  substituted 
therefor: 

*'  The  owner  of  any  land  may  authorize  and  appoint  any  person 
to  act  for  him  or  on  his  ])ehalf  with  respect  to  the  transfer  or  other 
doalinir  with  such  land  or  with  any  part  thereof,  in  accordance  with 
the  ]»rovisions  of  this  Act,  by  executing  a  power  of  attorney  in  the 
form  *'  S  "  in  the  schedule  to  this  Act,  or  .as  near  thereto  a.s  circum- 
stances jK'rmit.  or  in  any  form  heretofore  in  use  for  the  like 
]turpo.-e  in  which  the  land  is  not  specifically  mentioned  and 
drs(ribel,    but    is    mentioned    and    referred  to    in    general    terms. 
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any  of  which  forms  of  power  of  attorney  the  registrar  shall 
register ;  and  if  the  land  referred  to  in  any  form  of  power 
of  attorney  is  specifically  and  properly  described,  the  regis- 
trar ghall  make  a  memorandum  upon  the  certificate  of  title  and 
upon  the  duplicate  certificate  of  the  particulars  therein  contained  and 
of  the  time  of  its  registration;  and  until  such  power  of  attorney  is 
revoked  in  the  manner  provided  by  the  next  following  section,  the 
light  of  the  owner  to  transfer  or  to  otherwise  deal  with  the  land  shall 
be  suspended. 

2.  '^  The  registrar  is  hereby  empowered  to  recognize,  for  the  pur- 
pose for  which  it  was  executed,  in  so  far  as  it  concerns  any  land  in 
his  district  belonging  to  the  person  who  executed  it,  any  power  of 
attorney  which  is  in  the  general  form  referred  to  in  this  section,  and 
which  has  heretofore  been  or  shall  hereafter  be  deposited,  filed  or 
registered  in  any  land  titles  office  in  any  registration  district  of  the 
territories;  and  where  an  original  power  of  attorney  in  any  form 
mentioned  in  this  section  has  heretofore  been  or  shall  hereafter  be 
deposited,  filed  or  registered  in  one  land  titles  office,  a  copy  thereof, 
certified  as  such  by  the  registrar  in  whose  office  it  is  of  record,  may 
be  accepted  by  any  other  registrar  in  lieu  of  the  original,  and  be  re- 
cognized by  him  for  the  purpose  for  which  the  original  power  of 
attorney  was  executed,  in  so  far  as  it  affects  any  land  in  the  district 
of  the  last  mentioned  registrar  belonging  to  the  person  who  ex- 
ecuted it. 

3.  '^  The  registrar  shall  keep  a  book  in  convenient  form  in 
which  shall  be  entered  according  to  the  respective  dates  of  the  receipt 
thereof  in  his  office,  a  record  of  all  powers  of  attorney  or  duly  certi- 
fied copies  of  powers  of  attorney,  deposited,  filed,  or  received  in  his 
office;  and  such  book  shall  be  kept  in  alphabetical  order,  so  as  to 
show  the  names  of  all  persons  whose  lands  are  or  are  intended  to  be 
affected  by  such  powers,  and  the  day,  hour  and  minute  of  their  receipt 
by  him.'' 

88.  Any  such  power  of  attorney  may  be  revoked  by  a  revocation 
in  the  form  "  T  "  in  the  schedule  to  this  Act;  and  the  registrar  shall 
not  give  effect  to  any  transfer  or  other  instrument,  signed  pursuant 
to  such  power  of  attorney  after  the  registration  of  a  revocation  of  such 
power,  unless  under  any  registration  abstract  outstanding  at  the  time. 
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CAVEATS. 

99.  Any  person  claiming  to  be  interested  under  any  will,  settle- 
ment, or  trustee,  or  any  instrument  of  transfer  or  transmission,  or 
under  any  unregistered  instrument,  or  under  an  execution  where  the 
execution  creditor  seeks  to  atlect  land  in  which  the  execution  debtor 
is  interested  beneficially,  but  the  title  to  which  is  registered  in  the 
name  of  some  other  person,  or  otherwise  howsoever  in  any  land,  may 
lodge  a  caveat  with  tlie  registrar  to  the  effect  that  no  disposition  of, 
or  certificate  of  title  to,  such  land  be  made,  either  absolutely,  or  in 
Fucli  manner  and  to  such  extent  only  as  in  such  caveat  is  expressed, 
or  until  notice  has  been  served  on  the  caveator,  or  unless  the  instru- 
ment of  disposition  or  certificate  of  title  be  expressed  to  be  subject 
to  the  claim  of  the  caveator  as  claimed  in  the  caveat,  or  to  any  lawful 
conditions  expressed  therein  or  (in  case  the  title  has  not  been  re<;is- 
tered  under  this  Act)  that  the  title  of  any  person  other  than  the 
caveator  be  not  registered. 

2.  A  caveat  shall  be  in  the  form  "  V  "  in  the  schedule  to  this 
Act.  and  sliall  be  verified  by  the  oath  of  the  caveator  or  his  agent,  and 
shall  contain  an  address  within  the  registration  district  at  which  no- 
tices may  be  served. 

3.  T'])on  the  receipt  of  a  caveat,  the  registrar  shall  enter  the  same 
in  the  day  book,  and  shall  make  a  memorandum  thereof  upon  a  certi- 
ficate of  title  of  the  land  affected  by  such  caveat,  and  shall  forth- 
witli  send  a  notice  of  the  caveat  througii  the  post  office 
or  otherwise  to  the  person  against  whosj  title  the  caveat  has 
leen  lodged;  but  in  the  case  of  a  caveat  before  registration  of  a  title 
under  this  Act,  the  registrar  shall,  on  receipt  thereof,  enter  the  same 
in  the  day  book. 

4.  So  long  as  any  caveat  remains  in  force  the  registrar  shall  not 
enter  in  the  register  any  memorandum  of  any  transfer  or  other  in- 
strument pur])()rting  to  transfer,  encumber  or  otherwise  deal  with  or 
afTect  the  land  in  respect  to  which  such  caveat  is  lodged,  except  sub- 
ject to  the  claim  of  the  caveator. 

.").  Tlie  owner  or  other  person  claiming  the  land  may,  by  sum- 
mons, call  upon  the  caveator  to  attend  before  a  Judge  to  show  cause 
wliy  tlie  caveat  should  not  be  withdrawn,  and  the  said  Judge  may, 
ujion  i)roof  that  such  last  mentioned  person  has  been  summoned,  and 
upon  suf'li  evidence  as  the  Judge  recpiires,  make  such  order  in  the  pro- 
mises, either  c.v  parte  or  otherwise,  as  to  the  said  Judge  seems  fit. 
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6.  Such  caveat  shall  lapse  unless,  before  the  expiration  of  three 
months  from  the  receipt  thereof  by  the  registrar,  proper  proceedings 
in  a  Court  of  competent  jurisdiction  have  been  taken  to  establish  the 
caveator's  title  to  the  estate  or  interest  specified  in  the  caveat,  and 
an  injunction  or  order  has  been  granted  restraining  the  registrar  from 
granting  a  certificate  of  title  or  otherwise  dealing  with  the  land. 

7.  The  caveator  may,  by  notice  in  writing  to  the  registrar,  with- 
draw his  caveat  at  any  time;  but  notwithstanding  such  withdrawal 
the  Court  or  Judge  may  order  the  payment  by  the  caveator  of  the 
costs  of  the  caveatee  incurred  prior  to  such  withdrawal. 

8.  A  memorandum  shall  be  made  by  the  registrar,  upon  the  certi- 
ficate of  title,  and  upon  the  duplicate  certificate  of  the  withdrawal, 
of  any  caveat  or  of  any  order  made  by  the  Court  or  a  Judge  in  con- 
nection therewith;  and,  after  such  withdrawal,  lapse  or  removal,  it 
shall  not  be  lawful  for  the  same  person  or  for  any  one  on  his  behalf 
to  lodge  a  further  caveat  in  relation  to  the  same  matter,  unless  by 
leave  of  the  Judge. 

9.  Any  person  lodging  or  continuing  any  caveat  wrongfully  and 
without  reasonable  cause,  shall  be  liable  to  make  compensation  to  any 
person  who  has  sustained  damage  thereby,  and  such  compensation, 
with  costs,  may  be  recovered  by  proceedings  at  law  if  the  caveator  has 
withdrawn  such  caveat,  and  no  proceedings  have  been  taken  by  the 
caveatee  as  herein  provided;  but  if  proceedings  have  been  taken  by 
t!:e  caveatee,  then  the  compensation  and  costs  shall  be  determined  by 
the  Court  or  Judge  acting  in  the  same  proceedings. 

10.  The  Judge,  on  application  for  that  purpose,  on  behalf  of  any 
person  who  is  under  the  disability  of  infancy,  lunacy,  unsoundness 
of  mind,  or  absence  from  the  territories  may,  by  order  directed  to  the 
registrar,  prohibit  the  transfer  of  or  dealing  with  any  land  belonging 
to  any  such  person,  and  the  dealing  with  any  land  in  any  case  in 
which  it  appears  to  him  that  an  error  has  been  made  by  misdescrip- 
tion oi  such  land  or  otherwise  in  any  certificate  of  title  or  other  in- 
strument, or  for  the  prevention  of  any  other  improper  dealing. 

ATTESTATION   OF  INSTRUMENTS. 

100.  Every  instrument  executed  within  the  limits  of  the  Terri- 
tories, other  than  instruments  under  the  seal  of  any  corporation, 
caveats,  orders  of  a  Court  or  Judge,  executions  or  certificates  of  any 
judicial  proceedings,  attested  as  such,  requiring  to  be  registered  under 
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this  Act,  shall  be  witnessed  by  one  person,  who  shall  sign  his  name 
to  the  instrument  as  a  witness,  and  who  shall  appear  before  the  in- 
spector of  the  land  titles  oftice  or  the  registrar  or  deputy  registrar  of 
the  registration  district  in  which  the  land  is  situated,  or  before  a 
Judge,  stipendiary  magistrate,  notary  public,  commissioner  for  tak- 
ing affidavits  or  a  justice  of  the  peace,  in  or  for  the  Territories,  and 
make  an  affidavit  in  the  form  "  W  "  in  the  schedule  to  this  Act. 

101.  Every  instrument,  executed  without  the  limits  of  the  Terri- 
tories, other  than  grants  from  the  Crown,  orders  in  Council,  instru- 
ments under  the  seal  of  any  corporation,  or  caveats  required  to  be  re- 
gistered under  the  provisions  of  this  Act,  shall  be  witnessed  by  one 
person,  who  shall  sign  his  name  to  the  instrument  as  a  witness,  and 
who  shall  ajipear  before  one  of  the  following  persons,  and  make  an 
affidavit  in  the  said  form  "  W"  : 

(a)  If  made  in  any  Province  of  Canada,  before  a  Judge  of  any 
Court  of  Record,  any  commissioner  authorized  to  take  affidavits  in 
such  Province  for  use  in  any  Court  of  Record  in  the  Territories  or 
before  any  notary  public  under  his  official  seal;  or, 

(/>)  If  made  in  Great  Britain  or  Ireland,  before  a  Judge  of  the 
Supreme  Court  of  Judicature  in  England  or  Ireland,  or  of  the  Court 
of  Sessions  or  the  Judiciary  Court  in  Scotland,  or  a  Judge  of  any  of 
the  County  Courts  within  his  county,  or  the  mayor  of  any  city  or 
incorporated  town  under  the  common  seal  of  such  city  or  town,  or 
before  any  commissioner  in  Great  Britain  or  Ireland  authorized  to 
take  affidavits  therein,  for  use  in  any  Court  of  Record  in  the  Terri- 
torie-!,  or  a  notary  public  under  his  official  seal;  or, 

(r)  If  made  in  any  British  colony  or  possession  out  of  Canada, 
before  a  Judge  of  any  Court  of  Record,  the  mayor  of  any  city  or  in- 
corporated town  under  the  common  seal  of  such  city  or  town,  or 
notary  ])ublic  under  his  official  seal,  or  (d)  if  made  in  any, foreign 
country,  before  the  mayor  of  any  city  or  (incorporated  town,  under 
the  common  seal  of  any  such  city  or  town,  or  before  tho  British  con- 
sul, vice-consul  or  consular  agent  residing  therein,  or  before  any 
Judge  of  any  Court  of  Record,  or  a  notary  public  under  his  official 
seal. 

103.  After  a  certificate  of  title  has  been  granted  therefor  any 
person  deprived  of  any  land,  in  consequence  ofj  fraud,  or  by  the  regis- 
trnton  of  any  other  person  as  owner  of  such  land,  or  in  consequence 
of  any  fraud,  error,  omission  or  misdescription  in  any  certificate  of 
title  or  in  any  memorandum  thereon,  or  upon  the  duplicate  thereof, 
mnv,  in  any  case  in  which  the  land  has  been  included  in  two  or  more 
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grants  from  the  Crown,  bring  and  prosecute  an  action  at  law  for  the 
recovery  of  damages  against  such  person  as  a  Judge  appoints,  and  in 
any  other  case  against  the  person  upon  whose  application  the  errone- 
ous registration  was  made,  or  who  acquired  title  to  the  land  in  ques- 
tion through  such  fraud,  error,  omission  or  misdescription;  provided 
always,  that  except  in  the  case  of  fraud  or  error  occasioned  by  any 
omission,  misrepresentation,  or  misdescription  in  the  application  of 
such  person  to  be  registered  as  owner  of  such  land,  or  in  any  instru- 
ment executed  by  him,  such  person  shall,  upon  the  transfer  of  such 
land  bona  fide  for  value,  cease  to  be  liable  for  the  payment  of  any 
damages  which  but  for  the  transfer,  might  have  been  recovered  from 
him  under  the  provisions  hereinbefore  contained,  and  such  damages, 
with  costs,  may,  in  such  last  mentioned  case,  be  recovered  out  of  the 
insurance  fund  hereinafter  provided  for,  by  action  against  )the  regis- 
trar as  nominal  defendant. 

104.  Nothing  in  this  Act  contained  shall  be  so  interpreted  as  to 
leave  subject  to  action  for  recovery  of  damagesj  as  aforesaid,  or  to  ac- 
tion of  ejectment,  or  to  deprivation  of  land  in  respect  to  which  he  is 
registered  as  owner,  any  purchaser  or  mortgagee  bona  fide  for  valuable 
consideration  of  land  under  this  Act,  on  the  plea  that  his  transferror 
or  mortgagor  has  been  registered  as  owner  through  fraud  or  error,  or 
has  derived  from  or  through  a  person  registered  as  owner  through 
fraud  or  error,  except  in  the  case  of  misdescription,  as  mentioned  in 
section  103. 


"  AN   ACT  TO   ENCOURAGE   SILVER-LEAD   SMELTING  "   (58  VIC.  D.C.) 

In  1895  an  Act  entitled  "An  Act  to  encourage  Silver-lead 
Smelting  "  (assented  to  22nd  July,  1895),  was  passed  authorizing  the 
Governor  in  Council,  subject  to  certain  provisions,  to  pay  a  bounty 
not  exceeding  fifty  cents  per  ton  and  not  exceeding  in  all  $150,000 
"  on  Canadian  silver-lead  ore  and  other  ores  of  silver  and  gold 
smelted  in  Canada  between  the  first  days  of  July,  1895,  and  1900," 
but  (by  section  4)  not  "  on  any  ores  smelted  in  smelting  works  which 
are  not  established  and  in  operation  before  the  first  day  of  January, 
1897." 


BOUNDARIES    OF    ONTARIO. 

By  "  The  Canada  COntario  Boundary)  Act,"  Imp.  Stat.  52  &  53 
Vict.  c.  28  (assented  to  12th  Augcust,  1889),  the  following  are  de- 
clared to  be  the  westerly,  northerly,  and  easterly  boundaries  of  the 
Province  of  Ontario,  that  is  to  say: 
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"  Commencing  at  a  point  where  the  international  boundary  be- 
tween the  I'nited  States  of  America  and  Canada    strikes  the  western 
shore  of  Lake  Suj)erior,  thence  westerly  along  the  said  boundary  to 
the  north-west  angle  of  the  Lake  of  the  Woods,  thence  along  a  line 
drawn  due  nortli,  until  it  strikes  the  middle  line  of  the  course  of  the 
river  discluirging  the  waters  of  the  lake  called  LalTe  Seul,  or  the 
Jionely  Lake,  whetlier  above  or  below  its  confluence  with  the  stream 
llowing  from  the  Lake  of  the  Woods  towards  Lake  Winnipeg,  and 
tliente   })roceeding   eastward   from   the   point  at   which   the   before- 
mentioned  line  strikes  the  middle  line  of  the  course  of  the  river  last 
aforesaid,  along  the  middle  line  of  the   course  of  the  same  river 
(whether  called  by  the  name  of  the  English  River,  or,  as  to  the  part 
below  the  confluence,  by  the  name  of  the  River  Winnipeg),  up  to 
Lake  Seul,  or  the  Lonely  Lake,  and  thence  along  the  middle  line  of 
Lake  Seul,  or  Lonely  Lake,  to  the  head  of  that  lake,  and  thence  by 
a  straight  line  to  the  nearest  point  of  the  middle  line  of  the  waters 
of   Lake    St.   Joseph,   and  thence   along   that   middle   line   until   it 
reaches  the  foot  or  outlet  of  that  lake,  and  thence  along  the  middle 
line  of  the  river  by  which  the  waters  of  l^ake  St.  Josei)h  discharge 
themselves  to  the  shore  of  the  part  of   Hudson's   15ay,   commonly 
known  as  James'  Hay,  and  thence  south-easterly  following  upon  the 
said  shore  to  a  point  where  a  line  drawn  due  north  from  the  head  of 
Lake  Temiscamingue  would  strike  it,  and  thence  due  south  along 
the  said  line  to  the  head  of  the  said  lake,  and  thence  through  the 
middle  cliannel  of  the  said  lake  into  the  Ottawa  River,  and  thence 
descending  along  the  middle  of  the  main  channel  of  the  said  river  to 
the  intersection  by  the  prolongation  of  the  western  limits  of  the  Seig- 
neurie  of  Rigaud,  such  main  channel  being  as  indicated  on  a  map 
of  the  Ottawa  Ship  Canal  Survey,  made  by  Walter  Shanly,  C.E.,  and 
nj)proved  of  by  an  order  of  the  Governor-CJencral  in  Council,  dated 
the  twenty-first  July,  one  thousand  eight  hundred  and  eighty-six; 
and  thence  southerly  following  the  said  westerly  boundary  of  the 
Seigneurie  of  Rigaud  to  the  south-west  angle  of  the  said  seigneurie, 
and  then  southerly  along  the  western  boundarj'  of  the  augmentation 
of  the  township  of  Xewton  to  the  north-west  angle  of  the  Seigneurie 
of  Longucuil,  and    thence    south-easterly  along   the   south-western 
boundary  of  the  said  Seigneurie  of  New  Longucuil  to  a  stone  boun- 
dary on  the  north  ])ank  of  the  I>ake  St.  Francis,  at  the  cove  west  of 
3'oint  au  l*.audet,  such  line  from  the  Ottawa  River  to  T^ke  St.  Fran- 
cis being  as  indicated  on  a  plan  of  the  line  of  boundary  between 
Tppcr  and  Lower  Canada,  made  in  accordance  with  the  Act  23  Vict, 
c.  2L  and  approved  by  order  of  the  Governor-General  in  Council, 
dated  the  16th  of  March,  186L 
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MicHiPicoTON  Mining  Division.  ' 

Copy  of  an  Order  in  Council  approved  by  His  Honor  the  Lieutenant- 
Governor,  the  9th  day  of  September,  A.D.  1897. 

Upon  consideration  of  the  annexed  memorandum  of  the  Director 
of  the  Bureau  of  Mines,  dated  8th  September,  1897,  not  printed,  and 
upon  the  recommendation  of  the  Honorable  the  Commissioner  of 
Crown  Lands,  the  Committee  of  Council  advise  that  the  tract  first 
mentioned  in  the  said  memorandum,  namely,  the  tract  limited  upoii 
its  east  side  by  the  meridian  of  the  east  end  of  Dog  Lake,  or  say 
eighty-four  degrees  west  from  Greenwich,  on  the  south  side  by  the 
latitude  of  Cape  Gargantua,  say  forty-seven  degrees,  thirty-six 
minutes,  on  the  north  side  by  the  latitude  of  forty-eight  degrees 
thirty  minutes,  and  between  the  westerly  ends  of  these  lines  of  lati- 
tude, where  they  touch  Lake  Superior,  by  the  shore  line  of  said  lake, 
containing  about  five  thousand  square  miles,  be  so  declared  a  mining 
division,  and  that  the  name  thereof  be  the  "  Michipicoton  Mining 
Division."  '      ; 


Regulations  for  Mining  Divisions. 

Copy  of  an  Order  in  Council  approved  by  His  Honor  the  Lieutenant- 
Governor  the  29th  day  of  January,  A.D.  1898. 

Upon  the  recommendation  of  the  Honorable  the  Commissioner 
of  Crown  Lands,  the  Committee  of  Council  advise  that  the  ac- 
companying draft  regulations  for  mining  divisions,  revised  and 
amended  in  accordance  with  the  provisions  of  chapter  11,  61  Victoria, 
being  an  Act  respecting  Mining  Claims,  be  approved  of  by  your 
Honor. 


Revised  and  Amended  Regulations  for  Mining  Divisions. 
Approved  by  the  Lieutenant-Governor  in  Council,  January   29,  1898 

1.  Any  person  may  explore  for  minerals  on  any  Crown  lands 
not  for  the  time  being  marked  or  staked  out  and  occupied,  except 
on  such  lands  as  by  the  Lieutenant-Governor  in  Council  may  have 
been  withdrawn  from  sale,  location  or  exploration  as  being  valuable 
for  their  pine  timber  or  for  any  other  reason. 
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2.  Where  Crown  lands  arc  situated  within  a  Mining  Division 
they  may  he  occupied  as  mining  claims  under  miners'  licenses. 

3.  The  Lieutenant-Governor  may  appoint  for  every  mining 
di\ision  or  for  any  part  thereof  an  inspector,  who  shall  be  an  officer 
of  the  Bureau  of  ^Mines. 

4.  Every  inspector  shall  have  power  to  enter,  inspect  and  ex- 
amine any  mine  or  portion  thereof  or  works  connected  therewith  re- 
lating to  the  health  and  safety  of  the  persons  employed  in  or  about 
the  mine  or  works,  and  to  give  notice  to  the  owner  or  agent  in  writing 
of  any  particulars  in  which  he  considers  such  mine  or  works,  or  anj 
portion  thereof,  or  any  matter,  thing  or  practice,  to  be  dangerous  or 
defective,  and  to  require  the  same  to  be  remedied  within  the  period 
of  time  named  in  such  notice;  and  on  the  occasion  of  any  examina- 
tion or  inspection  of  a  mine  the  owner  shall  produce  to  the  inspector, 
if  required  so  to  do,  an  accurate  plan  of  the  workings  thereof  up  to 
tlie  time  of  such  inspection,  and  shall  also  permit  the  inspector  to 
take  a  co})y  or  tracing  thereof. 

5.  Every  inspector  shall  be  ex  officio  a  justice  of  the  peace  of 
the  county  or  united  counties,  district  or  districts  which  a  mining 
division  comprehends  or  includes,  in  whole  or  in  part,  or  in  which  or 
in  any  portion  of  which  a  mining  division  lies. 

6.  Every  inspector  shall  have  power,  within  the  mining  division 
for  which  he  has  been  a})})ointcd,  to  settle  summarily  all  disputes 
I)etween  licensees  as  to  the  existence  or  forfeiture  of  mining  claims, 
and  the  extent  and  boundary  thereof,  and  as  to  the  use  of  water  and 
access  thereto,  and  generally  to  settle  all  difficulties,  matters  or  ques- 
tions which  may  arise  between  licensees;  and  the  decision  of  the  in- 
spector in  all  such  cases  shall  be  final,  except  where  otherwise  pro- 
vided l)y  the  Mines  Act,  or  where  another  tribunal  is  appointed  under 
authority  of  the  Act;  and  no  case  under  the  Act  shall  be  removed 
into  any  Court  by  certiorari. 

7.  Every  inspector  of  a  mining  division  appointed  under  the 
Klines  Act  may  appoint  any  number  of  constables  not  exceeding  four; 
and  the  persons  so  appointed  shall  be  constituted  constables  and  peace 
officers  for  the  purposes  of  the  Act  for  and  during  the  terms  and 
within  the  mining  divisions  for  which  they  are  appointed. 

8.  Xo  person  shall  be  appointed  or  authorized  to  act  as  an  in- 
spector who  practices,  or  acts,  or  is  a  partner  of  any  person  who  acts 
as  a  mining  agent,  or  who  is  employed  by  the  owners  of  or  is  inter- 
ested in  any  mine. 
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9.  The  Director  of  the  Bureau  of  Mines  shall  have  all  the  powers, 
rights  and  authority  throughout  the  Province  which  an  inspector 
has  or  may  exercise  in  any  mining  division,  and  such  other  powers, 
rights  and  authority  for  the  carrying  out  of  the  provisions  of  the 
Mines  Act  as  shall  be  assigned  to  him  by  regulation. 

10.  No  Director,  inspector  or  other  officer  appointed  under  the 
Mines  Act  shall  directly  or  indirectly  purchase  or  become  interested 
in  any  Crown  lands  or  mining  claim;  and  any  such  purchase  or  in- 
terest shall  be  void;  and  if  any  officer  violates  this  regulation  he  shall 
forfeit  his  office  and  be  liable  in  addition  to  a  penalty  of  $500  for 
every  such  offence,  to  be  recovered  in  an  action  by  any  person  who 
sues  for  the  same. 

11.  The  Lieutenant-Governor  in  Council  may  by  Order  declare 
any  tract  of  country  therein  described  to  be  a  mining  division;  and 
by  any  subsequent  Order  in  Council  may  add  to  or  diminish  the  limits 
of  the  division,  or  may  otherwise  amend  any  such  Order,  or  may 
cancel  the  same. 

12.  On  payment  of  a  fee  of  $10,  or  such  other  sum  as  may  be 
fixed  by  regulation,  the  Director  of  the  Bureau  of  Mines  (or  the  in- 
spector of  a  division  when  so  authorized  by  the  Commissioner  of 
Crown  Lands)  may  grant  to  any  person,  registered  partnership,  or 
mining  company  incorporated  under  the  laws  of  the  Province  apply- 
ing therefor  a  license  to  be  called  a  "  miner's  license,'^  which  shall  be 
in  force  for  one  year  from  the  date  thereof,  and  shall  not  be  trans- 
ferable except  with  the  consent  of  the  Director  of  the  Bureau  or  the 
inspector  of  the  division. 

13.  The  person,  partnership  or  company  named  in  a  license  shall 
be  called  the  "  licensee,"  and  upon  payment  of  the  fee  fixed  by  law  or 
regulation,  and  production  of  proof  under  oath  that  the  mining  con- 
ditions have  been  duly  performed  upon  the  claim  or  claims  staked 
out  and  held,  such  licensee  shall  have  the  right  to  renewal  if  applica- 
tion is  made  therefor  before  the  expiration  of  the  license  or  within 
ten  days  thereafter. 

14.  Every  licensee  shall  produce  and  exhibit  his  license  to  the 
inspector  for  the  division,  and  prove  to  the  satisfaction  of  the  inspec- 
tor that  it  is  in  force,  at  the  time  of  recording  his  claim,  and  at  any 
other  time  when  required  by  the  inspector  so  to  do. 

15.  A  miner's  license  shall  authorize  the  licensee  to  explore  anv 
portion  of  the  mining  division  named  in  his  license,  and  to  mine  dur- 


83G  APPENDIX  I. 


iiig  one  year  from  the  date  of  the  lieeiise  on  any  mining  claim  marked 
or  staked  out  by  suth  licensee  on  Crown  lands,  and  he  may  employ 
any  jjcrs^on  to  assist  him  in  working  such  claim,  or  may  organize  a 
comj)any  to  work  the  same,  and  in  either  case  the  working  conditions 
shall  Ijc  deemed  to  be  comj)lied  with  when  the  equivalent  of  one  man's 
labor  for  the  year  in  actual  mining  has  been  performed  as  hereinafter 
required;  but  no  licensee  shall  have  the  right  to  cut  down  or  use 
any  timber  which  may  be  upon  his  claim  except  for  purposes  of  build- 
ing, fencing  or  fuel,  or  other  purposes  necessary  for  working  the  mine 
upon  the  said  claim. 

IG.  A  licensee  who  discovers  a  vein,  lode  or  other  deposit  of  ore 
or  mineral  in  place  within  the  division  mentioned  in  his  license  shall 
have  the  right  to  mark  or  stake  out  thereon  a  mining  claim,  providing 
that  it  is  not  included  in  a  claim  occupied  by  another  licensee,  or  is 
not  on  Crown  lands  withdrawn  from  location  or  exploration,  or  on 
lands  the  minerals  and  mining  rights  whereof  have  been  reserved  by 
the  Crown;  and  he  shall  have  the  right  to  work  the  same,  or  he  may 
transfer  his  interest  therein  to  another  licensee  ujion  ])ayment  of  a 
fee  of  $0  to  tlie  inspector  of  the  division,  who  shall  record  the  trans- 
fer in  his  book. 

17.  If  the  working  conditions  have  been  complied  with  as  here- 
inafter required  for  a  period  of  three  years  on  a  claim  of  twenty 
cliains  square,  or  for  two  years  on  a  claim  of  fifteen  chains  square 
or  less,  or  when  the  equivalent  of  such  working  conditions  has  been 
complied  with  in  a  less  period  of  time  in  the  respective  cases,  the 
licensee  may  apply  for  and  obtain  a  patent  or  lease  for  the  land  em- 
braced in  tlie  claim,  free  from  any  further  working  conditions,  upon 
a  survey  thereof  being  made  and  filed  according  to  section  27  of  "  The 
Klines  Act,''  K.  S.  0.  1897,  and  upon  payment  therefor  to  the  De- 
partment of  Crown  Lands  of  the  purchase  price  or  first  year's  rental 
at  a  rate  ])er  acre  as  provided  in  sections  31  and  35  respectively  of 
tlie  said  Act;  and  the  time  when  the  royalties  may  begin  to  be  im- 
posed or  collected  upon  ores  or  minerals  mined,  wrought  or  taken 
from  a  claim  so  ])atented  or  leased  shall  be  reckoned  from  the  date 
of  recording  such  claim  in  the  inspector's  office. 

18.  A  mining  claim  shall  be  marked  or  staked  out  by  planting 
a  discover}*  post  of  wood  or  iron  (on  which  is  written  or  stamped  the 
nnme  of  the  licensee,  number  of  his  license,  and  date  of  his  discovery) 
upon  nn  outcropping  or  show  of  ore  or  mineral  in  place  within  the 
boiindanes  of  the  claim,  and  by  planting  at  each  of  the  four  comers 
a  post  of  wood  or  iron  in  the  order  following,  viz.:  No.  I.  at  the 
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north-east  corner;  No.  II.  at  the  south-east  corner;  No.  III.  at  tlie 
south-west  corner,  and  No.  IV.  at  the  north-west  corner,  the  number 
in  each  case  to  be  on  the  side  of  the  post  towards  the  post  which  fol- 
lows it  in  the  order  in  which  they  are  named.     See  fig.  1. 

19.  If  one  or  more  corners  of  a  claim  fall  in  any  situation  where 
the  nature  or  shape  of  the  ground  renders  the  planting  of  a  post  or 
posts  impracticable,  such  corner  or  corners  may  be  indicated  by 
placing  at  the  nearest  suitable  point  a  witness  post,  which  in  that 
case  shall  contain  the  same  marks  as  those  prescribed  for  corner  posts, 


BlA2€d    lin€ 


together  with  the  letters  "  W.  P."  (witness  post)  and  an  indication  of 
the  bearing  and  distance  of  the  site  of  the  true  corner  from  such 
witness  post.     See  fig.  2. 


20.  Where  there  are  standing  trees  upon  a  mining  claim  so 
staked  out,  the  licensee  shall  be  required  to  blaze  the  trees  and  cut 
the  underbrush  along  the  boundary  lines  of  the  claim,  and  also  along 
a  line  from  the  first  corner  post  to  the  discovery  post. 

21.  A  mining  claim  shall  be  a  square  of  fifteen  chains  or  990 
feet,  horizontal  measurement,  containing  twenty-two  and  one-half 
acres,  or  of  such  other  extent,  greater  or  less,  but  so  as  not  to  exceed 
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a  square  of  twenty  chains  or  1,320  feet,  containing  forty  acres,  and 
shall  be  laid  out  with  houndary  lines  running  north  and  south  and 
east  and  west  astronomically,  and  the  ground  included  in  each  claim 
shall  be  deemed  to  be  bounded  under  the  surface  by  lines  vertical  to 
the  horizon;  but  an  irregular  portion  of  land  lying  between  two  or 
more  claims  nuiy  be  staked  out  with  boimdaries  conterminous  thereto, 
])rovided  that  its  area  shall  not  exceed  forty  acres.  A  valuable  water- 
})ower  lying  within  the  limits  of  a  claim  shall  not  be  deemed  as  part 
of  it  for  the  uses  of  the  licensee. 


Bi4ze<l  iin« 


22.  Xo  more  than  one  claim  shall  be  staked  out  by  any  indi- 
vidual licensee  u])on  the  same  vein,  lode  or  deposit  of  ore  or  mineral, 
unless  such  claim  is  distant  at  least  sixty  chains  from  the  nearest 
known  mine,  claim  or  discovery  on  the  same  vein,  lode  or  deposit, 
but  no  licensee  sliall  stake  out  and  record  in  the  same  mining  division, 
within  a  radius  of  fifteen  miles,  more  than  four  claims  in  one  calendar 
year. 


23.  For  each  additional  mining  claim  after  the  first  marked  or 
staked  out  by  a  licensee,  whether  upon  the  same  vein,  lode  or  deposit, 
or  upon  another,  he  shall  pay  to  the  inspector  of  the  division  a  fee 
ot  $10  a  year  in  advance  when  recording  the  same  if  the  area  is  more 
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than  twenty-two  and  one-half  acres,  and  $6  if  it  is  twenty-two  and 
one-half  acres  or  less,  and  a  like  fee  in  each  case  shall  be  paic^  for 
every  additional  claim  so  held  at  the  time  of  renewal  of  the  license. 

24.  Every  inspector  of  a  mining  division  shall  keep  a  book  for 
the  recording  of  mining  claims  therein,  and  such  book  shall  be  open 
to  inspection  by  any  person  on  payment  of  a  fee  of  twenty  cents. 

25.  Every  licensee  who  has  marked  or  staked  out  a  mining  claim 
shall,  within  thirty  days  thereafter,  supply  under  oath  to  the  inspec- 
tor of  the  division  an  outline  sketch  or  plan  thereof,  showing  the  dis- 
covery post  and  corner  posts,  and  the  witness  posts  (if  any)  and  their 
distances  from  each  other  in  feet,  together  with  a  notice  in  writing 
setting  forth  under  oath  the  name  of  the  licensee  and  the  number 
of  his  license,  the  name  (if  any)  of  the  claim  and  its  locality  as  indi- 
cated by  some  general  description  or  statement,  the  length  of  the 
boundary  lines  if  for  any  cause  they  are  not  regular  and  the  nature 
of  such  cause,  the  situation  of  the  discovery  post  as  indicated  by 
distance  and  direction  from  the  first  corner  post,  the  time  when  dis- 
covery of  ore  or  mineral  was  made  and  when  the  claim  was  marked 
or  staked  out  and  the  date  of  the  said  notice;  and  every  licensee  shall 
accompany  his  sketch  or  plan  and  notice  with  an  affidavit  showing 
the  discovery  of  valuable  ore  or  mineral  upon  the  claim  by  or  on 
behalf  of  such  licensee,  and  that  he  has  no  knowledge  and  has  never 
heard  of  any  adverse  claim  by  reason  of  priox  discovery  or  otherwise. 

26.  The  inspector  shall  forthwith  enter  in  his  book  the  particu- 
lars of  the  notice  of  claim  presented  by  every  licensee,  and  shall  file 
the  notice,  sketch  or  plan  and  affidavit  with  the  records  of  his  office, 
and  if  there  is  no  dispute  as  to  the  rights  of  the  licensee  to  the  claim 
by  reason  of  prior  discovery  or  otherwise,  the  inspector  may  at  the 
expiration  of  ninety  days  from  the  date  of  the  record  thereof  grant 
to  the  licensee  a  certificate  of  such  record. 

27.  If  the  licensee  fails  to  comply  with  the  provisions  of  regula- 
tion 25  so  far  as  they  relate  to  him,  or  if,  having  complied  with  them, 
he  or  any  person  in  his  behalf  shall  remove  any  post  for  the  purpose 
of  changing  the  boundaries  after  the  plan  and  notice  have  been  filed, 
the  mining  claim  marked  or  staked  out  by  him  shall  be  deemed  to  be 
forfeited  and  abandoned,  and  all  right  of  the  licensee  therein  shall 
cease. 

28.  A  mining  claim  shall  also  be  deemed  to  be  forfeited  and  aban- 
doned and  all  right  of  the  licensee  therein  shall  cease  in  case  the 
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miner's  license  has  run  out  and  lias  not  been  renewed,  or  if  the  an- 
nual fee  for  a  claim  has  not  been  prepaid,  or  if  actual  mining  opera- 
tions shall  not  be  carried  on  upon  each  claim  taken  up  except  as  pro- 
vided in  re«j^uhition  29  for  at  least  five  months  of  one  man's  time, 
or  an  equivalent  if  more  than  one  man  is  employed  on  the  same  claim, 
in  every  calendar  year. 

2d.  For  every  four  claims  or  less  held  by  the  same  licensee  or  by 
different  persons  agreeing  to  combine  their  mining  operations  within 
a  radius  of  one  mile,  all  such  mining  operations  may  be  carried  on 
upon  one  of  the  claims;  but  notice  of  an  intention  to  carry  on  such 
operations  must  be  filed  with  the  inspector,  and  a  record  of  all  mining 
oj^erations  carried  on  by  a  licensee  during  his  license  year  verified  by 
catli  shall  be  liled  with  the  inspector,  who  shall  enter  an  abstract 
thereof  in  his  book. 

,'K).  A  licensee  may  at  any  time  abandon  a  mining  claim  by  giving 
notice  in  writing  to  the  Inspector  of  the  Mining  Division  of 
his  intention  so  to  do,  and  from  the  date  of  the  record  of  such  notice 
in  the  inspector's  book  all  interest  of  the  licensee  in  such  claim  shall 
cease. 

31.  A  party  wall  at  least  fifteen  feet  thick  (seven  and  one-half 
feet  on  each  side  of  the  boundary  lines)  shall  be  left  between  adjoin- 
ing claims  on  Crown  lands,  which  shall  be  used  in  common  by  all 
l»arties  as  a  roadway  for  all  purposes,  and  shall  not  be  obstructed  by 
any  person  throwing  soil,  stone  or  other  material  thereon;  and  if  it 
is  found  necessary  or  expedient  to  remove  such  jiarty  wall  the  person 
so  removing  it  shall  if  required  construct  a  new  roadway  in  no  wise 
more  difiicult  of  approach  than  the  one  destroyed  by  the  removal  of 
tlie  i^arty  wall;  and  every  person  obstructing  a  party  wall  or  failing 
to  construct  a  new  roadway  in  place  of  the  one  destroyed  shall  be 
liable  to  a  fine  of  not  more  than  $5  and  costs,  or  in  default  to  be 
imprisoned  for  any  period  not  exceeding  one  month. 

32.  Xo  jxTson  mining  upon  Crown  lands  shall  cause  damage  or 
injury  to  the  holder  of  another  claim,  by  throwing  earth,  clay,  stones 
or  other  material  thereon,  or  by  causing  or  allowing  water  to  fiow 
into  or  upon  such  other  claim  from  his  own,  under  a  penalty  of  not 
more  than  $5  and  costs,  and  in  default  of  payment  he  may  be  im- 
prisoned for  any  period  not  more  than  one  month. 

33.  Any  ])erson  who  removes  or  disturbs  with  intent  to  remove 
any  stake,  picket  or  other  mark  placed  under  the  provisions  of  the 
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Mines  Act  shall  forfeit  and  pay  a  sum  not  exceeding  $20  and  costs; 
and  in  default  of  payment  may  be  imprisoned  for  any  period!  not 
exceeding  one  month. 

34.  Any  person  contravening  Part  III.  of  the  Mines  Act  or  any 
rule  or  regulation  made  under  it,  in  any  case  where  no  other  penalty 
or  punishment  is  imposed,  shall  for  every  day  on  which  such  con- 
travention occurs,  or  continues,  or  is  repeated,  incur  a  fine  of  not 
more  than  $20  and  costs;  and  in  default  of  payment  may  be  im- 
prisoned for  a  period  not  exceeding  one  month. 

35.  Every  person  who  pulls  down,  injures  or  defaces  any  rules, 
notice  or  abstract  posted  up  by  the  owner  or  agent  of  a  mine  shall 
be  guilty  of  an  offence  against  the  Mines  Act. 

36.  Every  person  who  wilfully  obstructs  an  inspector  in  the 
execution  of  his  duty  under  the  Mines  Act,  and  every  owner  or  agent 
of  a  mine  who  refuses  or  neglects  to  furnish  to  the  inspector  the 
means  necessary  for  making  an  entry,  inspection,  examination  or 
enquiry  under  the  Mines  Act  in  relation  to  such  mine  shall  be  deemed 
to  be  guilty  of  an  offence  against  the  Act. 

37.  Every  inspector  of  a  Mining  Division  may  convict  upon 
view  of  any  of  the  offences  punishable  under  the  provisions  of  Part 
III.  of  the  Mines  Act  or  any  regulations  made  thereunder. 

38.  The  Lieutenant-Governor  in  Coimcil  may,  as  often  as  occa- 
sion requires,  declare  by  proclamation  that  he  deems  it  necessary  that 
the  Act  respecting  Eiots  near  Public  Works  (R.  S.  0.  1897,  c.  38,) 
shall,  so  far  as  the  provisions  therein  are  applicable,  be  in  force  within 
any  Mining  Division;  and  upon  and  after  the  day  to  be  named  in 
any  such  proclamation  section  1  and  sections  3  to  11  inclusive  of  the 
said  Act,  so  far  as  the  provisions  thereof  can  be  applied  therein,  shall 
take  effect  within  the  Mining  Division  designated  in  the  proclama- 
tion; and  the  provisions  of  the  said  Act  shall  apply  to  all  persons 
employed  in  any  mines,  or  in  mining  within  the  limits  of  such  divi- 
sion, as  fully  and  effectually  to  all  intents  and  purposes  as  if  the  per- 
sons so  employed  had  been  specially  mentioned  and  referred  to  in 
the  said  Act. 

39.  All  the  provisions  of  Part  IV.  of  the  Mines  Act,  R.  S.  0. 
1897,  being  the  part  under  the  heading  of  Mining  Regulations,  shall 
apply  in  every  particular  to  all  mines  and  other  openings  from  which 
ore  or  mineral  of  any  kind  or  class  is  raised  or  taken,  and  to  all  works 
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for  smelting,  milling  or  otherwise  treating  ores  or  mineral  for  any 
economic  object,  which  are  situated  within  the  limits  of  a  Mining 
Division. 


Extracts  B^rom  the  Mining  Laws. 

Section  15  of  an  Act  relating  to  Mines  and  Mining  Lands  (57 
Vict.  c.  16): 

15.  The  Commissioner  of  Crown  Lands  may,  out  of  the  moneys 
voted  for  that  purpose,  purchase  not  more  than  two  diamond  drills 
to  be  used  in  exidoratory  drilling  of  ores  or  minerals  in  the  Province, 
under  rules  and  regulations  to  be  made  by  the  Lieutenant-Governor 
in  Council. 

The  Regulations  shall,  amongst  other  things,  provide  : 

(1)  For  the  control  and  working  of  the  drills  under  the  direction 
of  a  person  or  persons  employed  for  the  purpose  by  the  Bureau  of 
Mines. 

(2)  As  to  the  payment  of  freight  charges  where  the  drills  arc 
used  upon  mines  or  lands  other  than  those  owned  by  the  Crown; 

(3)  As  to  the  ai)plieation  for  the  use  of  the  drills  and  the  method 
of  dealing  therewith; 

(4)  As  to  the  charges  for  the  use  of  the  drills  and  for  damages 
thereto,  or  wear  or  tear  connected  therewith,  and  othenvise  as  to  the 
Lieutenant-! Jovernor  in  Council  shall  seem  meet. 


Rules  and    Regulations  for  the  Control  and  Working  ov 
Diamond  Drills. 

Approved  l)y  11  is  Honour  the  Lieutenant-Governor,  September   15, 
1894,  and  April  9,  1896. 

1.  Tlie  Bureau  of  Mines  may  employ  diamond  drills  to  explore 
])iil)lir  and  private  lands  in  the  Province  for  ores  or  minerals  subject 
to  the  following  rules  and  regulations,  made  under  authority  of  "The 
Mines  Act,  1892,"  and  the  amending  Act  of  1894. 

2.  Tlie  Commissioner  of  Crown  Lands  may  request  a  skilled 
and  ronipctent  person  to  examine  any  locality  or  territory  of  the 
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public  lands  of  the  Province,  and  upon  receiving  a  report  of  a  reason- 
able prospect  of  ores  or  minerals  being  found  thereon  he  may  require 
an  exploration  of  the  lands  to  be  made  with  a  diamond  drill,  and  may 
deal  with  them  as  provided  in  the  third  clause  of  section  12  of  "  The 
Mines  Act,  1892." 

3.  The  Commissioner  of  Crown  Lands  may  grant  the  use  of  a 
drill  to  explore  mines  or  mineral  lands  in  the  Province  owned  or 
leased  by  any  corporation,  company,  syndicate,  firm,  person  or  per- 
sons when  application  is  made  therefor  in  writing  to  the  Director  of 
the  Bureau  of  Mines,  subject  to  the  following  terms  and  conditions, 
viz.  : — 

The  applicant  or  applicants  to  give  a  bond  in  the  form  of 
Schedule  A  hereunder,  or  to  the  like  effect,  with  sufficient 
sureties,  or  other  security  to  the  satisfaction  of  the  Commissioner, 
for  payment  to  the  Treasurer  of  the  Province  at  Toronto  of 
costs  and  charges  for — 

(1)  Carrying  the  drill  and  all  necessary  plant  to  the  mine 
or  location  and  setting  the  same  in  place  for  running  under 
proper  cover; 

(2)  Working  the  drill,  including  superintendence  and 
labour,  fuel  and  water; 

(3)  Loss  or  breakage  of  bits,  core  lifters  and  core  shells; 

(4)  Wear  or  loss  of  diamonds,  to  be  ascertained  by  weight 
and  computed  at  an  advance  of  ten  per  cent,  upon  cost  price, 
to  cover  unusable  fragments; 

(5)  Other  repairs  of  breakages  and  wear  and  tear  of  ma- 
chinery, such  sum  per  month  as  shall  be  estimated  and  certified 
by  the  mechanical  manager,  subject  to  appeal  to  the  Director 
of  the  Bureau  of  Mines; 

(6)  Together  with  an  additional  charge  of  fifty  dollars  per 
month  for  use  of  the  drill  from  the  date  of  report  to  the  Commis- 
sioner that  the  mine  or  land  has  been  shown  through  the  use  of 
the  drill  to  be  a  valuable  mineral  property,  where  work  is  con- 
tinued thereafter. 

All  such  costs  and  charges  firstly  above  mentioned  to  be 
paid  within  one  month  from  the  date  of  putting  the  drill  in 
place  ready  for  operation,  and  all  other  costs  and  charges  at 
the  end  of  each  and  every  month  thereafter  during  the  continu- 
ance of  the  work. 
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But  to  encourage  the  exploration  of  mines  and  mineral  lands 
and  to  demonstrate  the  utility  of  diamond  drills  in  such  work,  it  is 
l)rovided  that  fifty  jht  cent,  of  the  a«rgregate  of  costs  and  charges 
above  enumerated  (except  as  to  the  charge  mentioned  above  in  num- 
ber ()),  shall  be  borne  by  the  Bureau  of  Mines  in  1894  and  1895, 
forty-live  per  cent,  thereof  in  18{)()  and  1897,  and  thirty-five  per 
cent,  thereof  each  year  thereafter  until  the  end  of  the  year  1900. 
Xevertlieless,  no  part  of  such  costs  and  charges  shall  be  borne  or 
assumed  by  the  JUireau  of  Mines  after  a  report  has  l)een  made  to  the 
Commissioner  by  the  Director  and  Geologist  and  Mineralogist  of 
the  Bureau,  based  upon  examination  of  the  cores  of  the  drill,  and 
other  satisfactory  evidence,  showing  that  the  mine  or  mineral  land 
under  exjjloration  has  been  proven  by  the  use  of  the  drill  to  be  a 
valuable  mineral  proi>erty. 

4.  Aj)plications  for  use  of  drills  will  be  dealt  with  in  the  order 
of  the  (late  ol"  receipt;  but  satisfactory  evidence  may  be  required  to 
show  that  there  is  a  reasonable  prospect  of  valuable  ore  or  mineral 
being  found  ujton  a  i)roperty  l)efore  the  granting  of  a  drill  to  explore 
it  is  sanctioned  by  the  Commissioner  of  Crown  Lands.  The  Com- 
missioner may  also  in  writing  give  precedence  to  a  later  application 
where  in  the  case  of  an  earlier  one  there  is  neglect  or  delay  in  com- 
]»leting  the  preliminary  arrangements,  or  (to  prevent  loss  of  time  and 
extra  cost  of  transportation)  where  two  or  more  ai)})lications  are  fro)n 
the  same  or  a  contiguous  locality,  but  in  such  case  he  shall  state  in 
writing  the  reasons  for  giving  such  precedence.  The  Lieutenant- 
(lovernor  in  Council  may  also  give  precedence  to  an  application  to 
explore  a  recent  and  promising  discovery  of  ore  or  mineral  where  it 
api)ears  to  be  in  the  public  interest  that  a  speedy  test  should  be  made, 
nr  where  substantial  exploratory  or  mining  work  is  being  carried  on, 
or  for  such  otIuT  special  reasons  as  may  appear  to  best  serve  and 
})roinote  the  interests  of  mining  in  the  Province,  and  in  such  case 
tile  Order  in  Council  shall  set  forth  the  reasons  for  giving  such  pre- 
cedence. 

5.  The  Commissioner  of  Crown  Lands  may  upon  the  report  of 
the  l)irector  of  the  Bureau  of  Mines  suspend  or  terminate  the  work- 
inu'  of  a  drill  at  any  time,  and  the  corporation,  company,  syndicate, 
tinii,  person  or  j)crsons  for  whose  benefit  such  drill  was  being  used, 
shnll  not  have  any  claim  to  compensation  on  account  of  such  suspen- 
>um  or  termination. 

«>.  A  competent  mechanical  manager  ajijiointed  by  the  Lieu- 
teiiant-(Jovernor,  upon  such  terms  as  to  a  trial  and  otherwise  as  may 
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be  deemed  desirable,  shall  have  the  control  and  working  of  each 
drill,  subject  to  the  instructions  of  the  Director  of  the  Bureau  of 
Mines,  and  shall  be  responsible  for  the  efficient  and  economic  work- 
ing of  the  drill,  and  for  the  care  and  safe  keeping  of  the  drill,  boiler, 
pump,  equipment  and  stores.     He  shall  also  be  required — 

(1)  To  have  oversight  of  the  boiler,  conduct  the  running 
of  the  drill,  set  or  refit  the  diamonds  when  necessary,  keep  an 
accurate  daily  record  of  the  progress  of  borings,  and  preserve 
the  cores  in  boxes  supplied  for  the  purpose  in  such  a  way  as 
to  show  a  complete  and  continuous  section  of  the  rocks,  forma- 
tions, veins  or  mineral  deposits  so  explored; 

(2)  To  superintend  transportation  of  the  plant  and  its  re- 
moval from  one  site  to  another,  to  set  it  up  in  a  proper  manner 
where  borings  are  required  to  be  made,  and  to  erect  a  sufficient 
cover  for  the  drill  and  boiler  so  that  operations  may  be  carried 
on  in  any  weather; 

(3)  To  act  upon  the  advice  of  the  person  authorized  to  mark 
the  site  and  indicate  the  course  of  each  boring  and  the  depth  to 
which  it  shall  be  continued,  unless  otherwise  instructed  by  the 
Director  of  the  Bureau  of  Mines; 

(4)  To  keep  an  accurate  and  detailed  account  of  all  expenses 
of  transportation,  labour,  repairs,  fuel,  supplies,  etc.,  required 
in  connection  with  the  employment  of  the  drill,  and  to  make 
a  report  thereof  monthly  to  the  Director  of  the  Bureau,  and  to 
transmit  therewith  all  bills  and  vouchers  for  the  same; 

(5)  To  make  a  weekly  report  of  progress  to  the  Director 
of  the  Bureau  while  in  the  field,  and  to  report  forthwith  any 
stoppage  of  operations  due  to  accident  or  other  causes; 

(6)  To  make  a  detailed  report  to  the  Director  of  the  Bureau 
of  the  operations  of  each  year. 

7.  The  mechanical  manager  shall  not  impart  or  reveal  the  know- 
ledge or  information  acquired  by  him  in  exploring  with  the  drill, 
nor  exhibit  the  cores  and  cuttings  of  the  drill,  except  to  the  Direc- 
tor of  the  Bureau  of  Mines,  or  to  any  person  whom  the  Director  may 
designate  in  writing,  or  to  an  authorized  agent  or  representative  of 
the  corporation,  company,  syndicate,  firm,  person  or  persons  for 
whom  the  property  is  being  explored,  and  he  shall  dispose  of  the 
cores  and  cuttings  of  the  drill  only  as  he  may  be  instructed  by  the 
Director. 
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8.  The  mechanical  manager  shall  give  a  bond  with  sufticient 
sureties  or  other  acceptable  security  in  the  sum  of  not  less  than  one 
thousand  dollars,  for  the  farthful  performance  of  his  duties  as  me- 
chanical manager  and  for  the  right  care  and  use  of  the  plant,  equip- 
ment and  stores  placed  in  his  charge. 

f).  The  Commissioner  of  Crown  Lands  may,  when  necessary, 
em])loy  a  fireman  to  assist  the  mechanical  manager  in  operating  each 
drill  at  such  rate  of  wages  and  allowance  for  expenses  as  may  be 
agreed  upon  for  the  period  of  his  em})loyment  in  the  field,  reckoned 
from  the  day  of  going  out  to  the  day  of  returning,  and  the  person 
so  a])pointed  shall,  in  all  matters  appertaining  to  his  duties,  be  sub- 
ject to  the  orders  of  the  manager. 


Regulations  to  Govern  Payments  out  of  the  Iron  Mining 
Fund,  CiiArrEii  IG,  ss.  11,  12,  13  and  14,  57  Vict.,  Chapteii 
13,  s.  (3,  59  Vict. 

Apj)roved  by  Order  of  the  Lieutenant-Governor  in  Council,  dated 
25th  April,  189G. 

1.  The  Commissioner  of  Crown  Lands  may  appoint  a  competent 
person  to  analyze  for  their  metallic  contents  all  iron  ores  upon  which 
bountii's  may  be  claimed  for  payment  out  of  the  Iron  Mining  Fund, 
as  provided  by  sections  11,  12,  13  and  14,  chapter  16  of  57  Vict., 
and  section  6,  cliapter  13  of  59  Vict,,  and  such  person  shall  select 
for  til  is  purjmse  fair  average  samples  from  the  ore  piles  at  the  mines 
or  from  the  cars  or  stockhouse  after  delivery  at  a  blast  furnace  in  the 
Province,  and  shall  report  thereon  for  the  lot,s  of  each  miner  or  pro- 
ducer of  ore  separately  to  the  Director  of  the  Bureau  of  Klines,  and 
])ayinonts  out  of  tlie  fund  may  be  made  by  the  Treasurer  of  the  Pro- 
vinc(»  pro  rain  according  to  such  analyses,  based  on  the  total  quantity 
of  ore  smelted  in  the  furnace  and  of  the  pig  or  metallic  iron  pro- 
duct thereof. 

2.  The  miner  or  producer  of  ore  who  proposes  to  make  a  claim 
u])on  tlie  fund  shall  notify  the  Director  of  the  Bureau  of  Mines  of 
bis  intention  so  to  do  at  least  one  week  before  shipment  of  ore  is 
made  to  a  blast  furnace  in  the  Province,  and  subsequently  when  such 
sliipniont  has  been  made,  in  order  that  samples  thereof  may  be  pro- 
cuTod.  and  in  filing  his  claim  for  payment  out  of  the  fund,  which 
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he  shall  do  on  or  before  the  first  day  of  December  in  each  year, 
with  a  statutory  declaration  of  the  correctness  thereof,  he  shall  ac- 
company the  same  with  a  certified  statement  (also  verified  by  a  statu- 
tory declaration  of  the  correctness  thereof)  from  the  manager  or 
superintendent  of  the  blast  furnace,  showing  the  quantity  of  ore 
in  tons  and  pounds  furnished  by  such  miner  or  producer,  which  has 
been  smelted  during  the  twelve  months  ending  31st  day  of  October 
next  preceding,  and  showing  also  the  percentage  of  metallic  iron 
per  ton  produced  from  such  ore  when  practicable. 

3.  In  case  ores,  the  product  of  mines  situate  outside  of  the  Pro- 
vince of  Ontario,  are  used  with  those  of  Ontario  mines,  the  manager 
or  superintendent  of  any  blast  furnace  using  such  ores  shall  notify 
the  Director  of  the  Bureau  of  Mines  in  order  that  samples  may  be 
taken  of  the  various  kinds  and  grades  of  such  other  ores  for  analysis, 
and  shall  on  or  before  the  first  day  of  December  in  each  year  furnish  a 
statement  (verified  by  statutory  declaration)  of  the  total  quantities 
of  ores  smelted  in  the  .furnace  during  the  twelve  months  ending  31st 
day  of  October  next  preceding,  distinguishing  those  of  each  of  the 
Ontario  mines  from  all  others,,  and  also  of  the  pig  or  metallic  iron 
product  of  all  such  ores,  and  payments  out  of  the  fund  upon  such 
ores  the  product  of  Ontario  mines  may  be  made  by  the  Treasurer  of 
the  Province  to  the  parties  entitled  thereto  as  provided  in  the  first 
regulation  hereof. 

4.  Or  if  the  owner  of  the  blast  furnace  has  regularly  in  his  em- 
ploy an  analyst,  whose  duty  it  is  to  make  analyses  of  all  ores  smelted 
in  the  furnace,  the  Commissioner  of  Crown  Lands  may  at  his  option 
agree  with  the  miner  or  producer  of  Ontario  ores  to  accept  such 
analyses  as  the  data  for  estimating  the  pig  or  metallic  iron  product 
of  all  ores  smelted  at  the  furnace,  whereon  to  compute  payments  out 
of  the  fund  to  miners  or  producers  of  ore  as  provided  in  the  first 
regulation  hereof;  but  the  commissioner  may  reserve  the  right  to 
take  samples  of  all  ores  for  the  making  of  check  analyses,  if  deemed 
expedient  so  to  do. 

5.  Every  miner  or  producer  shipping  ores  to  a  blast  furnace  and 
claiming  aid  out  of  the  Iron  Mining  Fund,  together  with  every  per- 
son, firm  or  company  purchasing  such  ores  to  whom  claims  upon  the 
fund  by  the  party  earning  the  same  may  be  assigned,  and  the  man- 
agers or  superintendents  of  blast  furnaces  in  the  Province  at  which 
such  ores  are  delivered  and  smelted,  shall,  if  the  Commissioner  of 
Crown  Lands  so  require,  furnish  to  the  satisfaction  of  the  Director 
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of  the  JUireaii  of  Mines  on  or  before  the  first  day  of  December  in 
each  year  statements  under  statutory  declaration  of  the  quantities 
of  ore  so  shipped,  and  so  received  and  smelted  respectively,  during 
the  twelve  months  ending  31st  day  of  October  next  preceding,  and 
shall  produce  their  books  and  records  for  examination  by  any  j)erson 
a])p()inted  by  the  Commissioner  of  Crown  Lands  for  the  purpose  of 
verifying  tlie  statements  so  made  to  the  Director  of  the  Bureau  of 
Mines — in  the  case  of  such  miners  and  producers  or  dealers  as  to 
quantities  mined  or  purchased  and  shipped  to  a  blast  furnace,  and 
in  the  case  of  managers  and  su})erintendents  as  to  (1)  quantities  from 
such  miners,  producers  and  dealers  received  and  smelted;  (2)  quan- 
tities of  ores  from  all  other  sources  smelted,  and  (3)  the  net  metallic 
iron  })roduct  of  all  ores  so  smelted  during  the  year;  and  the  Com- 
missioner of  Crown  Lands  may  require  such  statements  to  be  fur- 
nished and  such  examinations  to  be  nuule  monthly,  quarterly  or  semi- 
annually, as  nuiy  seem  necessary  or  convenient  for  the  due  adminis- 
tration of  the  fund;  and  all  payments  out  of  the  fund  may  be  made 
by  the  Treasurer  of  the  Province  upon  the  certificate  of  the  Director 
of  the  Bureau  of  Mines  approved  by  the  Commissioner  of  Crown 
Lands.  Notwithstanding  anything  herein  contained,  the  said  Com- 
missioner may  call  for  such  other  and  further  proof  or  verification 
of  any  statement,  account  or  allegation,  or  in  respect  of  any  matter 
or  thing,  as  to  him  shall  seem  meet  and  proper. 

().  '^riie  fees  for  analyses  of  iron  ores  paya])le  to  the  person  ap- 
])ointed  by  the  Commissioner  of  Crown  Lands  for  such  purpose  shall 
be  made  out  of  the  Iron  Alining  Fund,  and  shall  be  a  first  charge 
thereon.  J'ayments  out  of  the  fund  to  miners  or  producers  of  ores, 
or  to  any  ])erson,  firm  or  company  ])urchasing  such  ores  to  whom 
the  claims  upon  the  fund  by  the  party  earning  the  same  have  been 
assigned,  may  be  made  by  the  Treasurer  of  the  Province  at  the  end 
of  each  calendar  year,  or  as  soon  before  or  thereafter  a,s  the  necessary 
statements  and  data  liave  been  suj)j)lied  to  the  Director  of  the  lUireau 
of  Mines  for  enabling  him  to  certify  to  the  said  Treasurer,  and  the 
maximum  rate  and  amount  thereof  shall  be  as  limited  by  section  13, 
chapter  10,  of  57  Viet. 

Correspondence  on  matters  referred  to  in  the  foregoing  regula- 
tions should  be  addressed  to  the  Director  of  the  Bureau  of  Mines, 
Parliament  Buildings,  Toronto. 
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CHAPTER  198. 

An  Act  respecting  the  Construction  of  Roads  by  Mining  Companies. 

TTER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
-^^  Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows: — 

1.  The  proprietors  of  any  mine  in  Ontario  may  construct  a 
gravel  or  macadamized  road  or  a  tramway  from  their  mines  to  the 
nearest  navigable  waters  or  railway  or  highway,  and  may  take  any 
land  required  for  right  of  way  and  stations  at  a  fair  valuation,  under 
the  provisions  of  sections  13  to  20  inclusive,  of  "  The  Railway  Act 
of  Ontario,"  in  that  behalf,  headed  "  Lands  and  their  Valuation," 
which  shall  apply  to  such  proprietors;  but  the  said  gravel  or  mac- 
adamized road  or  tramway  shall  not  exceed  twenty  miles  in  length. 
R.  S.  0.  1887,  c.  163,  s.  1. 

2.  The  proprietors  of  any  mine  holding  lands  in  fee  simple, 
having  a  frontage  of  one  mile  or  upwards  on  any  navigable  lake, 
river  or  stream,  may, 

(1)  Construct  harbours,  wharfs,  piers  and  other  erections  there- 

on, at  the  bank  of  such  lake,  stream  or  river,  for  the  ac- 
commodation of  all  kinds  of  steamers,  vessels  and  craft; 

(2)  Make  rule&  and  regulations  for  the  government  and  man- 

agement of  such  wharfs  and  harbours  ; 

(3)  Impose  and  levy,  according  to  a  tariff  to  be  by  them  adopted 

for  that  purpose,  and  which  may  from  time  to  time  be  al- 
tered and  amended,  reasonable  wharfage  and  harbour  dues, 
and  fines  for  the  infraction  of  such  rules  and  regulations. 
R.  S.  0.  1887,  c.  163,  s.  2. 

3.  No  such  rules,  regulations  or  tariff  shall  be  of  any  force  or 
effect  until  sanctioned  or  approved  of  by  the  Lieutenant-Governor, 
and  no  fine  thereby  imposed  shall  exceed  $20  for  any  one  offence, 
and  such  fines  shall  be  recoverable  in  a  summary  way  before  any 
two  justices  of  the  peace,  as  if  imposed  by  Act  of  the  Legislature. 
R.  S.  0.  1887,  c.  163,  s.  3. 

4.  Any  mining  company,  or  the  proprietors  of  any  mine,  may 
improve  and  render  navigable  for  the  transport  of  freight  to  and 
from  the  mine,  any  water-course  or  water-courses,  or  may  construct 
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a  cliannel  of  coinniiinieation  between  navitjable  water-courses,  that 
may  ])e  necessary  for  the  full  and  j)roj)er  development  thereof,  for 
the  more  advantageous  working  of  the  mine,  and  the  conveyance  of 
freight  to  and  from  the  same.  But  every  mining  company,  or  the 
proprietors,  shall  he  liable  to  indemnify  all  persons  who  may  thereby 
suffer  injury  to  their  property  or  rights.    H.  S.  0.  1887,  c.  163,  s.  4. 

5.  For  the  i)urj)oses  aforesaid,  the  mining  company,  or  proprie- 
tors of  any  mine,  may  enter  into  and  upon  the  lands  of  Her  Majesty, 
or  of  any  person  or  persons,  body  corporate  or  otlierwisc,  for  the 
])urposos  and  subject  to  the  conditions  aforesaid,  and  may  survey 
and  take  levels  of  the  same  or  any  part  thereof,  found  necessary  and 
proper  for  the  construction  of  tramways,  or  for  making  channels  of 
water  coinniunication  or  improving  the  navigation  of  any  water- 
course or  water-courses.     R.  S.  0.  1887,  c.  163,  s.  5. 

6.  Xo  })cach,  lot  or  land  covered  with  water,  or  other  public 
property,  shall  be  taken  under  this  Act  without  the  consent  of  the 
r.ieuteniuit-Oovernor  in  Council,  and  then  only  upon  such  terms 
and  conditions  as  he  thinks  proper.     K.  S.  0.  1887,  c.  163,  s.  6. 

7.  Xo  harbour  or  river  improvement  shall  be  made  under  this 
Act,  or  any  property^  taken  therefor,  so  as  to  interfere  with  the  navi- 
gation of  the  harbour  or  river,  or  until  the  proposed  plan  and  extent 
thereof,  and  of  the  works  therewith  connected,  have  been  submitted 
to  and  ai)proved  by  the  Lieutenant-Governor  in  Council;  but  the 
plnn  may  afterwards  l)e  altered  and  extended  with  such  consent  and 
approval.     K.  S.  0.  1887,  c.  163,  s.  7. 


R.  S.  0.  1897,  c.  197. 

An   Act    respecting   the   Incorporation   and   Regulation   of   Mining 

Companies. 

VM  Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Assembly  of  the  Province  of  Ontario,  enacts  as  follows: — 


H 


1.    Tiiis  Act  may  be  cited  as  "  The  Ontario  Mining  Compan- 
ies Incorporation  Act." 

2.  The  Lieutenant-CJovernor  in  Council  may,  by  letters  j)atent 
under  the  great  seal,  grant  a  charter  under  the  Ontario  Companies 
Act,  to  any  number  of  persons,  not  less  than  five,  who  shall  petition 
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therefor,  constituting  such  persons,  and  others  who  may  become  sjiare- 
holders  in  the  company  thereby  created,  a  body  corporate  and  politic, 
for  the  purpose  of  carrying  on  within  the  Province  of  Ontario,  or  any 
of  the  counties  and  districts  therein,  the  business  and  operations  of  a 
mining,  milling,  reduction  and  development  company,  or  such  busi- 
ness and  operations  as  shall  be  set  forth  in  the  letters  patent. 

Is  derived  from  1874,  c.  35,  s.  3,  omitting  after  "  charter  "  on  2nd 
line,  the  words  "  under  The  Ontario  Companies  Act,"  and  omitting  all 
the  words  after  the  word  "  for  "  on  6th  line,  and  reading  therefor,  "  any 
purposes  or  objects  to  which  the  legislative  authority  of  the  Legislature 
of  Ontario  extends,  except  the  construction  and  working  of  railways  and 
the  business  of  insurance."  This  is  continued  in  1877,  R.  S.  O.  c.  150,  s. 
3,  and  is  also  continued  in  1887,  R.  S.  O.  c.  157,  s.  4,  adding  after  the  word 
"  insurance "  at  end  of  section,  the  words  "  other  than  as  provided  by- 
section  4  of  the  Ontario  Insurance  Act,"  R.  S.  O.  1877,  c.  150,  s.  3,  and 
remains  unchanged  until  enacted  in  1897,  c.  29,  section  2. 

3.  Every  such  company  shall,  if  the  letters  patent  permit,  have 
power  for  its  mining,  milling,  reduction  and  development  operations 
only: 

(a)  To  prospect  for,  open,  explore,  develop,  work,  improve,  main- 
tain, and  manage  gold,  silver,  copper,  coal,  iron  and  other  mines,  min- 
eral and  other  deposits  and  properties  and  to  dig  for,  raise,  crush,wash, 
smelt,  assay,  analyze,  reduce  and  amalgamate  and  otherwise  treat  ores, 
metals  and  minerals,  whether  belonging  to  the  company  or  not,  and 
to  render  the  same  merchantable,  and  to  sell  and  otherwise  dispose  of 
the  same,  or  any  part  thereof,  or  any  interest  therein; 

(h)  To  acquire  by  purchase,  lease,  concession,  license,  exchange 
or  other  legal  title,  mines,  mining-lands,  easements,  mineral  proper- 
ties, or  any  interest  therein,  minerals  and  ores  and  mining  claims, 
options,  powers,  privileges,  water  and  other  rights,  patent  rights, 
letters  patent  of  invention,  processes  and  mechanical  or  other  con- 
trivances, and  either  absolutely  or  conditionally,  and  either  solely  or 
jointly  with  others,  and  as  principals,  agents,  contractors  or  otherwise, 
and  to  lease,  mortgage,  place  under  license,  hypothecate,  sell,  dispose 
of  and  otherwise  deal  with  the  same  or  any  part  thereof,  or  any  in- 
terest therein; 

(c)  To  construct,  maintain,  alter,  make,  work  and  operate  on  the 
property  of  the  company,  or  on  property  controlled  by  the  company, 
tramways,  telegraph  or  telephone  lines,  reservoirs,  dams,  flumes,  race 
and  other  ways,  water-powers,  aqueducts,  wells,  roads,  piers,  wV  .rves, 
buildings,  shops,  stamping-mills  and  other  works  and  machinery, 
plant,  and  electrical  and  other  appliances  of  every  description,  and 
to  buy,  sell,  manufacture  and  deal  in  all  kinds  of  goods,  stores,  im- 
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pleinents,  provisions,  chattels  and  effects  required  by  the  company  or 
its  workmen  or  servants; 

(d)  To  build,  acquire,  own,  charter,  navigate,  and  use  steam  and 
other  vessels; 

(e)  To  take,  acquire  and  hold  as  the  consideration  for  ores,  metals 
or  minerals  sold  or  otherwise  disposed  of,  or  for  goods  supplied,  or  for 
work  done  by  contract  or  otherwise,  shares,  debentures,  bonds  or  other 
securities  of  or  in  any  other  company  having  objects  similar  to  those 
of  a  company  incorporated  under  this  Act,  and  to  sell  or  otherwise 
dispose  of  the  same; 

(/)  To  enter  into  any  arrangement  for  sharing  profits,  union  of 
interests,  or  co-operation  with  any  other  person  or  company,  carrying 
on  or  about  to  carry  on  any  business  or  transaction  which  may  be  of 
benefit  to  a  company  incorporated  under  this  Act; 

(g)  To  purchase  or  otherwise  acquire  and  undertake  all  or  any 
part  of  the  assets,  business,  property,  privileges,  contracts,  riglits, 
oldigations  and  liabilities  of  any  person  or  company  carrying  on  any 
part  of  the  business  which  a  company  incorporated  under  this  Act  is 
authorized  to  carr}-  on,  or  possessed  of  property  suitable  for  the  pur- 
poses thereof;  and, 

(h)  To  subscribe  for  and  take  and  hold  shares  or  stock  in  any 
company  incoq^orated  as  provided  by  section  16  of  this  Act  for  the 
purpose  of  acquiring,  holding,  constructing,  maintaining,  and  keeping 
in  rcj)air  roads,  bridges,  improvements  in  waterways,  or  other  means 
of  communication,  and  drainage  works,  and  other  improvements, 
upon,  througli,  over  or  adjacent  to,  or  leading  to  or  from  the  lands  of 
a  company  incori)orated  under  this  section;  Provided,  that  tlie  con- 
sent of  the  shareholders  shall  be  first  obtained  by  resolution  passed  at 
a  special  general  meeting  called  for  that  purpose. 

(i)  To  do  all  such  acts,  matters  and  things  as  shall  be  incidental 
or  necessary  to  the  due  attainment  of  the  above  objects,  or  any  of 
them. 

SPECIAL  PROVISIONS   RESPECTING   MINING  COMPANIES. 

4. — (1)  Xotwithstanding  anything  to  the  contrary  in  the  On- 
tario Companies  Act  contained,  the  letters  patent  incorporating  n 
mining  company  under  this  Act  may,  if  the  petition  of  the  applicants 
so  requires,  contain  a  provision  that  no  liability  in  excess  of  the 
nmonnt  actually  paid,  or  agreed  to  be  paid,  to  the  company  for  shares 
therein  shall  attach  to  any  holder  of  such  shares,  provided,  however. 
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that  no  such  shares  shall  be  issued  at  a  discount,  or  any  rate  other 
than  had  previously  been  sanctioned  by  the  company,  unless*  ex- 
pressly authorized  by  a  by-law  of  the  company  fixing  and  declaring 
the  rate  of  discount  and  any  other,  if  any,  terms  and  conditions  of 
issue;  and  further  provided  that  a  copy  of  such  by-law  shall,  within 
twenty-four  hours  after  the  by-law  was  sanctioned,  be  by  registered  let- 
ter transmitted  to  the  Provincial  Secretary,  and  that  such  copy  shall 
be  verified  as  a  true  copy  by  the  joint  affidavit  of  the  president  and 
secretary,  and  if  there  are  no  such  officers,  or  they,  iv  either  of  them, 
are,  or  is,  at  the  proper  time  out  of  this  Province,  or  otherwise  unable 
to  make  the  same,  by  the  affidavit  of  the  president  or  secretary  and 
one  of  the  directors,  or  two  of  the  directors,  as  the  case  may  require; 
and  if  the  president  or  secretary  does  not  make  or  join  in  the  affidavit, 
the  reason  thereof  shall  be  stated  in  the  substituted  affidavit;  and 
any  company  which  refuses  or  fails  to  comply  with  the  provision  of 
this  section,  relative  to  the  transmission  of  a  copy  of  the  by-law  to  the 
Provincial  Secretary,  shall  incur  a  penalty  of  $20  for  every  day  during 
which  the  default  continues.    57  Vict.  c.  16,  s.  18. 

No  personal  liability,  etc.,  is  derived  from  1894,  c.  16,  s.  18,  in  the 
following  abbreviated  form:  "Where  application  is  hereafter  made  to 
the  Lieut.-Governor  in  Council  for  the  incorporation  by  letters  patent 
under  the  Ont.  J.  S.  Companies  L.  P.  Act,  of  any  Company  for  mining 
purposes,  such  letters  patent,  may,  if  the  petition  of  the  applicants  so 
requires,  contain  a  provision  that  no  liability  beyond  the  amount  actually 
paid  upon  stock  in  such  company,  by  the  subscribers  thereto  or  holders 
thereof,  shall  attach  to  such  subscriber  or  holder,"  and  is  first  enacted  in 
its  present  form  in  1897,  c.  29,  s.  4  (1). 

(2)  Where  letters  patent  incorporating  any  such  company  have 
been  granted  with  the  provisions  mentioned  in  this  section,  everv 
stock  certificate  issued  by  the  company  shall  bear  upon  the  face  there- 
of, distinctly  written  or  printed  in  red  ink,  after  the  name  of  the 
company,  the  words,  "  Incorporated  under  The  Ontario  Mining  Com- 
panies Incorporation  Act,"  and  where  such  stock  certificates  are  issued 
in  respect  of  shares  subject  to  call,  the  words  "  Subject  to  Call ";  or 
if  in  respect  of  shares  not  subject  to  call,  the  words  "  Xot  Subject 
to  Call,"  as  the  fact  shall  be.    57  Vict.  c.  16,  s.  19. 

1894,  c.  16,  s.  19,  read  after  "  been "  on  2nd  line,  and  before 
issued  "  on  3rd  line,  the  words  "  issued  containing  the  provision  men- 
tioned in  section  18  of  this  Act,  every  certificate  of  stock";  and  omit  all 
words  after  "  under  "  at  end  of  5th  line,  and  read  "  section  18  of  an  Act 
relating  to  Mines  and  Mining  Lands,"  "  and  where  such  stock  i9  issued 
subject  to  further  assessments  the  word  '  assessable,'  or  if  not  sul»Ject  to 
further  assessments  the  word  '  non-assessable  '  as  the  case  may  be,"  and 
is  enacted  for  first  time  in  its  present  form,  1897,  c.  29,  s.  4  (2). 
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(3)  Every  mining  company,  the  charter  of  which  contains  the 
gaid  provision,  shall  have  written  or  printed  on  its  charter,  prospectus, 
stnck-certificatos,  bonds,  contracts,  agreements,  notices,  advertise- 
ments and  otiier  olVicial  j)ul)lications,  and  in  all  bills  of  exchange, 
promissory  notes,  endorsenients,  cheques,  and  orders  for  money  or 
goods  j»urporting  to  be  signed  by  or  on  behalf  of  the  company,  and 
in  all  bills  of  parcels,  invoices,  and  receipts  of  the  company,  imme- 
diately after  or  under  the  name  of  such  company,  and  shall  have  en- 
graved upon  its  seal  the  words  ""  Xo  Personal  Liability  ";  and  every 
such  company  which  refuses,  or  knowingly  neglects  to  comply  with 
this  provision  shall  incur  a  penalty  of  $20  for  every  day  during  which 
such  name  is  not  so  ke})t  written  or  printed;  and  every  director  and 
manager  of  the  company  who  knowingly  and  wilfully  authorizes  or 
permits  such  default  shall  be  liable  to  the  like  penalty.  57  Vict.  c. 
10,  s.  20. 

"  No  personal  liability  to  appear  "  Is  derived  from  1894,  c.  16,  s.  20. 
On  10th  lino  this  section  reads  "  non-personal  liability,"and  read  "  section  " 
for  "  provision"  on  12th  line;  in  all  other  respects  it  is  the  same  as  1897, 
c.  29,  8.  4  (3). 

(4)  In  the  event  of  any  call  or  calls  on  shares  in  a  company  so 
incorporated  remaining  unpaid  l)y  the  holder  thereof  for  a  period  of 
sixty  days  after  notice  and  demand  of  payment,  such  shares  may  be 
declared  to  be  in  default,  and  the  secretary  of  the  company  may  ad- 
vertise such  shares  for  sale  at  public  auction  to  the  highest  bidder  for 
cash  by  giving  notice  of  such  sale  in  some  newspa})er  published  at  the 
l)Iace  where  the  i)rincipal  office  of  the  company  is  situated,  or  in  case 
no  newspaper  is  published  thereat,  then  in  a  newspaper  })ublished  in 
the  nearest  j)lace  to  said  oHice,  for  a  period  ol  one  month;  and  said 
notice  shall  contain  the  numbers  of  the  stock-certificate  or  stock- 
certificates  in  respect  of  such  shares  and  the  number  of  shares,  the 
amount  of  tlu'  assessment  due  and  unj)aid  ami  the  time  and  place  of 
sale:  and  in  addition  to  the  jmblication  of  the  notice  aforesaid,  notice 
i-hall  ])e  ))ersonally  served  u])on  such  shareholder  by  registered  letter 
mailed  to  bis  Inst  known  address;  and  if  the  holder  of  such  shares 
shall  fail  to  pay  the  amount  due  upon  such  shares  with  interest  upon 
the  same  and  cost  of  advertising  before  the  time  fixed  for  such  sale, 
the  secretary  shall  proceed  to  sell  the  same,  or  such  portion  thereof  as 
shall  suflice  to  pay  such  assessment,  together  with  interest  and  cost 
of  advert'ising:  provided  that  if  the  i)rice  of  the  shares  so  sold  exceed 
the  amount  due  with  interest  and  costs  thereon,  the  excess  thereof 
sbnil  be  jiaid  to  the  defaulting  shareholder.    57  Vict.  c.  Ifi,  s.  21. 

1874.  c.  35,  88.  29,  30,  31  and  32,  provides  for  calling  in  instalments, 
and  enforcing  calls  by  action,  and  forfeiting  unpaid  shares,  which  may  bo 
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disposed  of  by  by-law  or  otherwise,  and  while  differing  in  language  pre- 
serves the  chief  features  of  1894,  c.  16,  s.  21,  which  seems  to  be  the  origin 
of  the  section  under  review.  Insert  between  "  the  "  and  "  holder  "  on  2nd 
line  "  subscriber  thereto  or  ";  read  "  stock  "  for  "  shares  "  at  beginning  of 
4th  line;  read  "stock"  for  "shares"  on  5th  line;  and  on  11th  and  12th 
lines  read  "certificate"  and  "certificates"  only,  instead  of  "stock  certi- 
ficate" and  "stock-certificates";  and  on  16th  line  read  "stockholder" 
instead  of  "  shareholder";  and  on  17th  line  read  "  subscriber  or  holder  of 
such  stocic,"  instead  of  "holder  of  such  shares";  and  on  18th  line  read 
"  stock  "  for  "  shares."    Otherwise  same  as  in  1897,  c.  29,  s.  4  (4). 

(5)  No  shareholder  in  any  company  so  incorporated  shall  be 
personally  liable  for  non-payment  of  any  calls  made  upon  his  shares, 
nor  shall  such  shareholder  be  personally  liable  for  any  debt  contracted 
by  the  company  or  for  any  sum  payable  by  the  company.  57  Vict.  c. 
16,  s.  22. 

Derived  from  1894,  c.  16,  s.  22;  add  between  "shareholder"  and 
"  in,"  on  1st  line,  the  words  "  or  subscriber  for  stock  " ;  read  "  stock  "  for 
"shares"  begirning  of  3rd  line;  and  add  between  "shares"  and  "the." 
on  3rd  line,  "  beyond  the  forfeiture  and  sale  in  the  event  of  non-payment 
of  such  calls  of  the  amount,  if  any,  already  paid  on  the  stock  held  or 
subscribed  for";  also  inserting  "or  subscribers"  between  "shareholder" 
and  "he"  on  3rd  line;  and  adding  at  the  end  of  section  the  words  "be- 
yond the  amount,  if  any,  paid  by  him  upon  such  stock";  and  appears  for 
first  time  in  its  present  form  in  1897,  c.  29,  s.  4,  s.-s.  5. 

5.  Notwithstanding  anything  to  the  contrary  in  The  Ontario 
Companies  Act  contained,  any  mining  company  (whose  charter  does 
not  contain  a  provision  that  no  liability  beyond  the  amount  actually 
paid,  or  agreed  to  be  paid,  upon  shares  in  such  company  by  the 
holder  thereof  shall  attach  to  such  holder)  may,  for  the  lawful  pur- 
poses of  the  company  and  no  other,  from  time  to  time,  by  by-law,  to 
be  expressly  sanctioned  by  the  company  and  to  be  made  for  the  pur- 
pose, dispose  of  shares  in  the  company  at  such  premium,  or  at  such 
discount  and  on  such  terms  and  conditions  as  to  the  company  shall 
eeem  to  be  advantageous  and  proper;  provided,  however,  that  a  copy 
of  such  by-law  shall,  within  twenty-four  hours  after  the  by-law  was 
sanctioned,  be  by  registered  letter  transmitted  to  the  Provincial  Sec- 
retary, and  that  such  copy  shall  be  verified  as  a  true  copy  by  the  joint 
affidavit  of  the  president  and  secretary,  and  if  there  are  no  such  offi- 
cers, or  they,  or  either  of  them,  are  or  is,  at  the  proper  time  out  of 
this  Province,  or  otherwise  unable  to  make  the  same,  by  the  affidavit 
of  the  president  or  secretary  and  one  of  the  directors,  or  two  of  the 
directors,  as  the  case  may  require;  and  if  the  president  or  secretary 
does  not  make  or  Join  in  the   affidavit,  the  reason   thereof  shall  be 
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stated  in  the  substituted  aftidavit;  and  any  eompany  which  refuses  or 
fails  to  conii)ly  witli  the  provision  of  this  section  rehitive  to  the  traus- 
mission  of  a  coj)y  of  tlie  by-law  to  the  Trovincial  Secretary,  shall  in- 
cur a  penalty  of  $20  for  every  day  during  which  default  continues. 
o7  Vict.  c.  U;,  s.  19. 

This  section  appears  to  be  original,  except  that  it  embodies  *he 
meaning  contained  in  1894,  c.  16,  s.  17,  which  is  an  amendment  to  1887, 
R.  S.  O.  c.  157,  8.  43. 

{2}  Every  stock-certificate  issued  in  respect  of  any  share  sold  or 
disposed  of  by  the  company  under  the  provisions  of  this  section  shall 
bear  upon  the  face  thereof,  distinctly  written  or  printed  in  red  ink, 
after  the  name  of  the  company,  the  words  "  Operating  under  The 
Ontario  Alining  Companies  Incorporation  Act,"  and  where  such  stock- 
certificates  are  in  respect  of  shares  sold,  or  disposed  of  at  a  discount, 
the  words  '*  Issued    by  the    Company  at  a  discount    of  per 

centum,*'  tlie  rate  of  discount  to  l)e  mentioned  as  a  part  of  such 
words. 

This  section  is  original,  but  reference  is  made  to  1894,  c.  16,  s.  19. 

n.  Xotwitlistanding  anything  contained  in  this  Act,  the  direc- 
tors of  the  company  shall  be  jointly  and  severally  liable  to  the 
labourers,  servants  and  apprentices  thereof,  for  all  debts  not  exceed- 
ing one  year's  wages  due  for  services  performed  for  the  company  while 
they  are  such  directors  respectively;  but  no  director  shall  be  liable  to 
an  action  tliorcfor,  unless  tlie  company  has  been  sued  therefor  within 
one  year  after  the  debt  became  due,  nor  yet  unless  such  director  is 
sued  therefor  within  one  year  from  the  time  when  he  ceased  to  be 
such  director,  nor  yet  before  an  execution  against  the  company  has 
b(  en  returned  unsatisfied  in  whole  or  in  part;  and  the  amount  due 
(Ml  such  execulion  sliall  be  the  amount  recoverable  with  costs  against 
Mic  directors.     I?.  S.  O.  1887,  c.  157,  s.  G8. 

Liability  of  directors  for  wages  Is  derived  from  1874,  c.  35,  s.  52. 

1887,  c.  157.  8.  68. 

1894.  c.  16,  8.  23,"  Notwithstanding  anything  contained  in  this  Act, 
the  proviaiona  of  aeclion  68  of  the  Ontario  Joint  Stock  Companies'  Letters 
Fafrnt  Act  nhall  apply  to  nny  company  incorporated  under  this  Act,  and 
to  the  directors,  labourers,  servants  and  apprentices  thereof,"  and  forms 
18r7.  c.  29.  s.  6. 

7.  In  addition  to  the  facts  to  be  stated  in  the  returns  required 
of  cnmpanies  incorporated  under  The  Ontario  Companies  Act,  every 
n.ining  company     .     .     .     shall  state  the  number  of  shares  therein 
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gold  or  disposed  of  by  the  company  under  the  provisions  of  this  Act, 
or  of  any  other  Act,  and  the  rate  at  which  such  shares  were  sold  6r 
disposed  of,  and  shall  forthwith  furnish  such  further  and  other  in- 
formation as  shall  at  any  time  be  required  by  the  Provincial  Secre- 
tary, or  by  the  Director  of  Mines,  and  any  company  which  refuses  or 
fails  to  comply  with  the  provisions  of  this  section  shall,  in  addition  to 
any  other  penalty,  incur  a  penalty  of  $20  for  every  day  during  which 
default  continues. 

This  section  is  original,  and  is  in  addition  to  1874,  c.  35,  s.  42  and 
sub-sections;  also  1877,  R.  S.  O.  c.  150,  s.  49,  and  sub-sections;  also  1887, 
R.  S.  O.  c.  157,  s.  57,  and  sub-sections. 

8.  No  share  in  a  mining  company  shall  be  issued,  sold,  or  be  in 
any  other  manner  disposed  of  at  a  rate  less  than  par,  unless  under 
the  authority  of  a  by-law  passed  by  virtue  of  this  Act;  and  any  direc- 
tor, officer  or  agent  of  a  company  who  acts  in  contravention  of  this 
section  shall,  on  conviction  thereof,  Be  liable  to  a  fine  of  $200  and  to 
the  costs  of  conviction,  and  in  default  of  payment  of  such  fine  and 
costs  may  be  sentenced  to  imprisonment  for  a  period  not  exceeding 
three  months. 

Selling  shares  below  par  seems  to  be  derived  from  1874,  c.  35,  s.  24, 
part,  which  provides  in  general  companies  that  no  by-law  is  valid  for  sale 
of  stock  at  greater  discount  or  less  premium  until  the  same  has  been 
confirmed  at  a  general  meeting.  This  is  continued  in  1877,  R.  S.  O.  c.  150, 
s.  35;  also  in  1887,  R.  S.  O.  c.  157,  s.  43,  and  appears  in  its  present  form 
for  the  first  time  in  1897,  c.  29,  s.  8. 

9.  'No  extra-provincial  mining,  milling,  reduction  or  develop- 
ment company  having  its  head  office  elsewhere  than  within  this  Pro- 
vince, shall,  either  directly  or  indirectly,  sell  or  otherwise  dispose  of 
within  this  Province  any  of  its  shares,  stock,  stock-certificates  or  other 
securities  by  whatsoever  name  known,  unless  and  until  it  shall  have 
received  from  the  Lieutenant-Governor  in  Council  a  license  authoriz- 
ing it  to  sell  and  dispose  of  its  shares  and  other  securities,  and  any 
person  who  in  contravention  of  this  section  acts  for  an  unlicensed 
company  shall,  on  conviction  thereof,  be  liable  to  a  fine  of  $20  per 
day  for  every  day  while  he  so  acted,  and,  in  case  the  fine  be  not  paid, 
shall  in  the  discretion  of  the  Court  be  imprisoned  for  a  period  not 
exceeding  three  months. 

10.  No  license  shall  be  issued  to  an  extra-provincial  mining, 
milling,  reduction  and  development  company  having  its  head  office 
elsewhere  than  within  this  Province    until  the   company  shall  have 
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eatisfied  the  Director  of  the  Bureau  of  Mines  that  it  has  been  duly 
incorporated  and  that  it  possesses  the  real  estate,  property  and  assets, 
end  that  it  is  carrying  on  its  operations  on  a  scale  and  in  a  manner 
to  coniinand  the  confidence  of  the  public,  and  for  this  purpose  the 
Director  shall  have  power  U)  require  of  the  company  such  sworn  docu- 
nientar}''  and  other  evidence  as  he  shall  deem  to  be  requisite  in  the 
premises,  and  upon  a  report  that  he  is  satisfied  that  the  company  is 
one  which  may  be  licensed  under  this  section,  and  upon  the  recom- 
mendation of  the  Provincial  Secretary,  the  Lieutenant-Governor  in 
Council  may  direct  the  issue  of  a  license  upon  such  terms  and  condi- 
tions as  to  him  shall  seem  proper,  and  he  may  summarily  revoke  and 
annul  such  license  for  any  cause  that  to  him  shall  appear  to  be  suifi- 
cient. 

LIABILITY    FOR    FALSE   STATEMENTS. 

11.  If  any  person  in  any  return,  report,  certificate,  balance-sheet, 
or  other  document  required  by  or  for  the  purposes  of  this  Act,  wil- 
fully makes  a  statement  false  in  any  material  particular,  he  shall  be 
liable  on  conviction  on  indictment  to  imprisonment  for  a  term  not 
exceeding  six  months,  with  or  without  hard  labour,  and  on  summary 
conviction  to  imprisonment  not  exceeding  three  months,  with  or 
without  hard  labour,  and  in  either  case  to  a  fine  of  $100  in  lieu  of  or 
in  addition  to  such  imprisonment  as  aforesaid;  provided  that  a  per- 
son charged  with  an  offence  under  this  section  may,  if  he  thinks  fit, 
tender  himself  to  be  examined  on  his  own  behalf,  and  tliereupon  may 
give  evidence  in  the  same  manner  and  with  the  like  elTect  and  conse- 
quences as  any  other  witness. 

1874,  c.  35,  8.  40,  provides  that  no  officer  shall  make  false  entry  in 
any  boolt,  or  shall  refuse  or  neglect  to  make  any  proper  entry  therein; 
penalty,  criminally  and  civilly,  liable  for  loss  and  damage.  This  is  con- 
tinued in  1877,  R.  S.  O.  c.  150,  s.  47,  also  in  1887,  R.  S.  O.  c.  157,  s.  55,  and 
appears  for  the  first  time  in  its  present  form  in  1897,  c.  29,  s.  11. 

12.  Where  a  prospectus,  [advertisement,  or  any  printed  or  writ- 
ten document  answering  the  juirimse  of  a  prospectus,  advertisement] 
or  notice,  (published  or  circulated  in  Ontario],  invites  persons  to 
subscribe  or  apply  for  shares,  debenture  stock  of  a  company,  or  other 
securities  fby  whatever  name  known  or  mentioned,  of  any  mining, 
milling,  reduction  or  exploration  company  whatever],  every  person 
who  is  a  director  of  the  company  at  the  time  of  the  issue  of  the  pro- 
spectus, fadvcrtisement]  or  notice,  and  every  person  who,  having 
authorized  such  naming  of  him,  is  named  in  the  prospectus,  [adver- 
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tisement]  or  notice  as  a  director  of  the  company  or  as  having  agreed 
to  become  a  director  of  the  company,  either  immediately  or  after  an 
interval  of  time,  and  every  promoter  of  the  company,  and  every  per- 
son who  has  authorized  the  issue  of  the  prospectus,  [advertisementj 
or  notice,  shall  be  liable  to  pay  to  all  persons  so  subscribing  or  apply- 
ing on  the  faith  of  such  prospectus  or  notice,  compensation  for  the 
loss  or  damage  they  may  have  sustained  by  reason  of  any  untrue  state- 
ment in  the  prospectus  or  notice,  or  in  any  report  or  memorandum 
appearing  on  the  face  thereof,  or  by  reference  incorporated  therein  or 
issued  therewith,  unless  it  is  proved. 

Liability  for  statements  in  prospectus,  etc.,  is  derived  from  1891,  c.  34, 
s.  4  (1),  which  embodies  the  same  in  a  more  abbreviated  form,  as  1897, 
c.  29,  s.  12. 

(a)  With  respect  to  every  such  untrue  statement  not  purporting 
to  be  made  on  the  authority  of  an  expert,  or  of  a  public  official  docu- 
ment or  statement,  that  he  had  reasonable  ground  to  believe,  and  up 
to  the  time  of  the  allotment  or  issue  of  the  shares,  debenture  stock, 
annuities  on  lives,  or  other  securities,  as  the  case  may  be,  did  believe 
that  the  statement  was  true. 

Derived  from  1891,  c.  34,  s.  4  (a),  inserting  between  "  stock "  and 
"  or "  on  5th  line,  the  words  "  annuities  on  lives,"  otherwise  identical 
with  1897,  c.  29,  s.  12  (a). 

(h)  With  respect  to  every  such  untrue  statement  purporting  to 
be  a  statement  by  or  contained  in  what  purports  to  be  a  copy  of  or 
extract  from  a  report  or  valuation  of  an  engineer,  valuer,  accountant, 
or  other  expert,  that  it  fairly  represented  the  statement  made  by  sucli 
engineer,  valuer,  accountant,  or  other  expert,  or  was  a  correct  and 
fair  copy  of  or  extract  from  the  report  or  valuation.  Provided  al- 
ways that  notwithstanding  that  such  untrue  statement  fairly  repre- 
sented the  statement  made  by  such  engineer,  valuer,  accountant,  or 
other  expert,  or  was  a  correct  and  fair  copy  of  or  extract  from  the 
report  or  valuation,  such  director,  person  named,  promoter,  or  other 
person,  who  authorized  the  issue  of  the  prospectus  or  notice  as  afore- 
said, shall  be  liable  to  pay  compensation  as  aforesaid  if  it  be  proved 
that  he  had  no  reasonable  ground  to  believe  that  the  person  making 
the  statement,  report  or  valuation  was  competent  to  make  it,  and 

Liability,  etc.    Derived  from  and  identical    with  1891,  c.  34,  s.  4  (ft). 

(c)  W^ith  respect  to  every  such  untrue  statement  purporting  to 
be  a  statement  made  by  an  official  person  or  contained  in  what  pur- 
ports to  be  a  copy  of  or  extract  from  a  public  official  document,  that 
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it  was  a  correct  and  fair  representation  of  sueli  statement  or  copy  of 
or  extract  from  such  document,  or  unless  it  is  proved  tliat,  having 
consented  to  become  a  director  of  the  comi>any,  he  witlidrew  his  con- 
sent ])efore  the  issue  of  the  prospectus,  [advertisement]  or  notice,  and 
that  tlie  j)rospectus,  [advertisement J  or  notice  was  issued  without  his 
authority  or  consent;  or  tliat  tiie  prosjjcctus,  [advertisement]  or  no- 
tice was  issued  without  his  knowledge  or  consent,  and  that  on  becom- 
ing aware  of  its  issue  he  forthwith  gave  reasonable  public  notice  that 
it  was  so  issued  without  his  knowledge  or  consent;  or  that  after  the 
issue  of  such  prosj)ectus,  [advertisement]  or  notice  and  before  allot- 
ment or  issue  of  the  shares,  debenture  stock,  annuities  on  lives,  or 
other  securities  as  the  case  may  be,  he,  on  becoming  aware  of  any  un- 
true statement  therein,  witlidrew  his  consent  thereto,  and  caused  rea- 
sonable public  notice  of  such  withdrawal  and  of  the  reason  therefor, 
to  be  given.    54  Vict.  c.  34,  s.  4. 

Derived  from  1891,  c.  34,  s.  4  (c);  omitting  "advertisement"  from  8th 
line,  and  9th  line  (2nd);  also  omitting  the  word  "advertisement"  where- 
ever  it  appears  in  this  section;  and  inserting  between  "stock"  and 
"or"  on  16th  line  the  words  "annuities  on  lives";  and  substituting 
"thereunder"  for  "as  the  case  may  be"  on  same  line  (16th);  In  all 
other  respects  same  as  in  1897,  c.  29,  s.  12  (c). 

13.  Sections  17,  18,  19,  20,  21  and  22  of  the  Act  passed  in 
the  57 til  year  of  Her  ^lajesty's  reign,  entitled  An  Act  relating  to 
Klines  and  Alining  Lands,  are  repealed,  and  all  mining  companies, 
whether  heretofore  or  hereafter  incorporated  under  any  general  Act 
in  force  in  this  Trovince,  shall  be  subject  to  the  provisions  of  this  Act. 
Repeals  57  Vict.  c.  16.  s.-s.  17,  22. 

COM I'A .NIKS   roR   CONSTKUCTIXG  WORKS  OX    MIXING   LANDS. 

U.— (1)  Subject  to  the  i)rovisions  of  The  Ontario  Companies 
Ad,  the  Lirutenant-dovernor  in  Council  may,  by  Letters  Patent  un- 
der the  (ireat  Seal,  grant  a  charter  to  any  nund)er  of  per.son.s  not  less 
than  five,  who  shall  petition  therefor,  constituting  the  said  persons 
and  others  wjio  may  become  sluireholders  in  the  company  thereby 
cnated  a  body  corporate  and  ])olitic  for  the  purpose  of  acquiring, 
holding,  constructing,  maintaining  and  repairing  roads,  bridges,  im- 
l)rovements  in  waterways,  ami  other  means  of  communication  and 
drainage*  works,  and  other  imj)rovcments  upon,  through,  or  over  or 
adjacent  to,  or  leading  to  or  from,  mining  lands. 

Incorporntion  of  companies  for  construction  of  works  on  mining 
Innds.  together  with  sub-sections  (2)  (a),  (b),  (c),  (d),  (e),  (f),  is  original. 
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Historically  reference  is  made  to  1864,  c.  23,  s.  1  and  s.-s.  1  to  10,  which 
is  repealed  by  1874,  c.  35,  s.  59;  see  also  1881,  c.  18,  s.  3,  s.-ss.  1  to  5;  see 
also  1887.  R.  S.  O.  c.  157,  s.  78,  and  sub-sections. 

(2)  Every  company  incorporated   under  this   section  shall  have 
power,  for  carrying  out  the  objects  of  incorporation  only: 

(a)  To  construct,  maintain  and  keep  in  repair,  roads,  bridges, 
waterways,  drainage  works  and  other  improvements  and 
means  of  communication,  through,  over,  or  adjacent  to,  or 
leading  to  or  from,  mining  lands. 

(b)  To  acquire  by  purchase,  lease,  concession,  license,  exchange 

or  other  legal  title,  and  hold  lands  and  other  properties 
necessary  for  the  construction  of  such  works,  and  from  time 
to  time  to  sell  and  dispose  of  all  such  lands  as  may  be  found 
to  be  unnecessary  or  unsuitable  for  the  purposes  of  the  com- 
pany. 

(c)  To  demand  and  receive  from  persons  and  corporations  for 

the  use  of  such  works,  such  fees  and  tolls  as  may  be  fixed 
by  the  company,  subject  to  approval  by  the  Lieutenant-Gov- 
ernor in  Council. 

(d)  To  build,  acquire,  own,  charter,  navigate  and  use,  steam  and 

other  vessels. 

(e)  To  enter  into  any  arrangements  for  sharing  profits,  union  of 

interest,  or  co-operation  with  any  other  person  or  company, 
carrying  on,  or  about  to  carry  on,  any  business  or  transac- 
tion which  may  be  of  benefit  to  any  company  incorporated 
imder  this  section. 

(/)  To  do  all  such  acts,  matters  and  things  as  shall  be  incidental 
or  necessary  to  the  due  attainment  of  the  above  objects  or 
any  of  them. 


BOUNDAIUES   OF   NeW    BllUNSWlCK. 

(See  Houston's  Const.  Doc.  p.  272.) 

"  That  New  Brunswick  shall  be  bounded  on  the  west  by  the 
boundary  of  the  United  States,  as  traced  by  the  Commissioners  of 
Boundary  under  the  Treaty  of  Washington,  dated  August,  1842, 
from  the  source  of  the  St.  Croix  to  a  point  near  the  outlet  of  Pech-la- 
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wce-kaa-co-nies  or  Lake  Bean,  marked  A  in  the  accom])anying  copy 
of  a  j)art  of  j)lan  IT  of  the  survey  of  the  boundary  under  the  above 
treaty;  thenee  by  a  straight  line  conneeting  that  point  with  another 
point  to  be  determined  at  the  distanee  of  one  mile  due  south  from  the 
southernmost  point  of  Long  Lake;  thence  by  a  straight  line  drawn  to 
the  southernmost  j)()int  of  the  fiefs  ^ladawaska  and  Temiscouata,  and 
along  tlie  south-eastern  boundary  of  those  fiefs  to  the  south-east  angle 
of  the  same;  thence  by  a  meridional  line  northwards  till  it  meets  a 
line  running  east  and  west,  and  tangent  to  the  height  of  land  dividing 
the  waters  llowing  into  the  liiver  liimouski  from  those  tributary  to 
St.  Jolin;  thence  along  this  tangent  line  eastwards  until  it  meets  an- 
other meridional  line  tangent  to  the  height  of  land  dividing  waters 
ilowing  into  the  Kiver  Kimouski  from  those  flowing  into  the  Resti- 
gouche  Kiver;  thence  along  this  meridional  line  to  the  48th  parallel 
of  latitude;  thence  along  that  parallel  to  the  Mistouche  River;  and 
tlience  down  tlie  centre  of  tlie  stream  of  that  river  to  the  Restigouche; 
tlienee  down  the  centre  of  tlie  stream  of  the  Restigouche  to  its  mouth 
in  tlie  \V.\y  of  Chaleurs;  and  thence  through  the  middle  of  tliat  bay  to 
the  (iulf  of  the  Saint  Lawrence;  the  islands  in  the  said  rivers  Mis- 
touche and  Restigouche  to  the  mouth  of  the  latter  river  at  Dalhousie 
lieing  given  to  New  Brunswick." 


BouxDAUiEs  OF  Nova  Scotia. 
(See  Houston's  Const.  Documents,  p.  272.) 

''  To  the  northward,  our  said  Province  shall  be  l)ounded  by 
the  southern  boundary  of  our  Province  of  Quebec  as  far  as  the  west- 
ern extremity  of  the  Bay  des  Chaleurs  ;  to  the  eastward  by  the  said 
biiy,  and  the  (Julf  of  St.  Tiawrenee,  to  tlie  cape  or  promontory  called 
Ca])e  Breton  in  tlie  island  of  that  name,  including  that  island,  the 
i>land  of  St.  .Tohns,  and  all  other  islands  within  six  leagues  of  the 
coast;  to  the  southward  by  the  Atlantic  Ocean  from  the  said  cape  to 
Cape  Sabh\  including  the  island  of  that  name,  and  all  other  islands 
within  40  Iraguos  of  the  coast,  with  all  the  rights,  members  and  ap- 
]»urtenances,  whatsoever,  thereto  belonging  ;  and  to  the  westward, 
nlthough  our  said  Province  hath  anciently  extended,  and  doth  of 
right  extend,  as  far  as  the  River  Pentagoet  or  Penobscot,  it  shall  be 
bounded  by  a  line  drawn  from  Cape  Sable  across  the  entrance  of  the 
Bay  of  Fundy,  to  the  mouth  of  the  River  St.  Croix:  by  the  said  river 
fo  iff!  pourre.  and  by  a  line  drawn  due  north,  from  thence  to  the 
soiiibern  boundary-  of  our  colony  of  Quebec."* 

'  Seo  Haliburton's  History  of  Nova  Scotia.  Vol.  II.,  pp.  1-2. 


B.  C.  WATER  CLAUSES  ACT  868 

BOUNDAKIES   OF   BllITISH   COLUMBIA. 

29  &  30  VICT.  (IMP.)  C.  67. 
CHAPTER  LXVII. 

An  Act  for  the  union  of  the  Colony  of  Vancouver  Island  with  the 
Colony  of  British  Columbia. 

[6th  August,  1866.] 

Section  1.  This  Act  may  be  cited  as  "  The  British  Columbia 
Act,  1866." 

7.  Until  the  union,  British  Columbia  shall  comprise  all  such 
territories  within  the  dominions  of  Her  Majesty  as  are  bounded  to 
the  south  by  the  territories  of  the  United  States  of  America,  to  the 
west  by  the  Pacific  Ocean  and  the  frontier  of  the  Russian  territories 
in  North  America,  to  the  north  by  the  sixtieth  parallel  of  north 
latitude,  and  to  the  east,  from  the  boundary  of  the  United  States 
northwards  by  the  Rocky  Mountains,  and  the  one  hundred  and  twen- 
tieth meridian  of  west  longitude,  and  shall  include  Queen  Charlotte's 
Island  and  all  other  islands  adjacent  to  the  said  territories  except 
Vancouver  Island  and  the  islands  adjacent  thereto. 

8.  After  the  union,  British  Columbia  shall  comprise  all  the  ter- 
ritories and  islands  aforesaid,  and  Vancouver  Island,  and  the  islands 
adjacent  thereto. 


CHAPTER  190. 

(British  Columbia  R.  S.  1897.) 

An  Act  to  confirm  to  the  Crown  all  unrecorded  and  unappro- 
priated water  and  water  power  in  the  Province,  and  to  consolidate 
and  amend  the  law  relating  to  the  acquiring  of  water-rights  and 
privileges  for  ordinary  domestic,  mining  and  agricultural  purposes, 
and  for,  making  adequate  provision  for  municipal  water  supply,  and 
for  the  application  of  water  power  to  industrial  and  mechanical  pur- 
poses. 

Whereas  by  the  "Water  Privileges  Act,  1892,"  all  water  and 
water  power  in  the  Province,  not  under  the  exclusive  jurisdiction 
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of  the  Parliament  of  Canada,  remaining  unrecorded  and  unappro- 
priated on  the  'i'^rd  day  of  April,  18!)2,  were  declared  to  be  vested 
in  the  Crown  in  riglit  of  the  Province,  and  it  was  by  the  said  Act 
enacted  that  no  right  to  the  permanent  diversion  or  exclusive  use 
of  any  water  or  water  power  so  vested  in  the  Crown  should  after  the 
said  (hite  l)e  acijuired  or  conferred  save  under  privilege  or  power  in 
that  behalf  granted  or  conferred  by  Act  of  the  Legislative  Assembly 
theretofore  i)assed,  or  thereafter  to  be  passed: 

And  whereas  the  ^' Land  Act,"  the  "Placer  Mining  Act,  1891," 
and  the  ''  ^lineral  Act,  1896,"  contain  provisions  authorizing  the 
diversion  and  use  of  water  from  natural  water-courses^  and  the 
acipiisition  of  rights  to  the  use  of  water  upon  the  conditions  as  to 
such  acijuisition  and  diversion  in  the  said  Acts  contained: 

And  whereas  it  is  necessary  and  expedient  at  the  present  session, 
to  provide  for  the  due  conservation  of  all  water  and  water-power 
so  vested  in  the  Crown  as  aforesaid,  and  to  provide  means  whereby 
sucli  water  and  water-power  may  be  made  available  to  the  fullest 
j)ossil)le  extent  in  aid  of  the  industrial  development,  and  of  the 
agricultural  and  mineral  resources  of  the  Province: 

And  whereas  for  tlie  furtherance  of  the  purposes  aforesaid,  it 
is  expedient  to  enact  an  exclusive  and  comprehensive  law  governing 
the  granting  of  water-rights  and  privileges,  and  to  })rovide  and  regu- 
late tlu'  mode  of  acquisition  and  enjoyment  of  such  privileges,  and 
the  i-oyalties  payable  to  the  Crown  in  respect  thereof: 

Ther-efoi-e  Iler  ^lajesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  British  Columbia,  enacts 
as  follows: —  ' 

SHORT   TITLE. 

1.  Tliis  Act  may  be  cited  as  "The  Water  Clauses  Consolida- 
tion Act,  1897."     1897,  c.  4.%  s.  1. 

INTERPRETATION. 

2.  Tn  the  construction  and  for  the  purposes  of  this  Act  (if  not 
inconsistent  with  the  context  or  subject  matter)  the  following  terms 
slinll  liavo  the  respective  meanings  hereinafter  assigned  to  them: — 

''Chief  Commissioner  of  T^ands  and  Works"  shall  mean  and 
inrhule  the  Cliief  Commissioner  of  Lands  and  Works,  and  any  person 
for  tlie  time  being  lawfully  acting  in  that  capacity. 
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"  Commissioner ''  shall  mean  the  Chief  Commissioner  of  Lauds 
and  Works  of  this  Province,  or  the  person  acting  as  such  for  the 
time  being,  and  shall  include  every  Stipendiary  Magistrate  for  the 
time  being  in  charge  of  any  district,  and  every  person  duly  author- 
ized by  the  Lieutenant-Governor  in  Council  to  act  as  and  for  the 
Chief  Commissioner  of  Lands  and  Works,  as  Assistant  Commissioner 
of  Lands  and  Works  in  any  district  in  which  the  land  that  may  be 
referred  to  lies,  other  than  that  in  which  the  chief  office  of  the  Lands 
ancj  Works  Department  is  situated,  and  any  other  district  or  dis- 
tricts for  which  no  such  Assistant  Commissioner  of  Lands  and  Works 
as  aforesaid  has  been  appointed. 

"  Crown  Lands  "  shall  mean  all  lands  of  this  Province,  held  by 
the  Crown  without  encumbrance. 

"  Gold  Commissioner "  shall  mean  and  include  the  person  for 
the  time  being  holding  the  office  of  Gold  Commissioner  by  appoint- 
ment of  the  Lieutenant-Governor  in  Council  under  the  "  Mineral 
Act,"  and  having  territorial  jurisdiction: 

"  Water  "  or  "  streams  "  shall  include  all  natural  water-courses, 
whether  usually  containing  water  or  not,  and  all  rivers,  creeks,  and 
gulches;  and  all  water-power,  not  being  waters  under  the  exclusive 
jurisdiction  of  the  Parliament  of  Canada. 

"L^nrecorded  water"  shall  mean  all  water  which  for  the  time 
being  is  not  held  under  and  used  in  accordance  with  a  record  under 
this  Act,  or  under  the  Acts  repealed  hereby,  or  under  special  grant 
by  Public  or  Private  Act,  and  shall  include  all  water  for  the  time 
being  unappropriated  or  unoccupied,  or  not  used  for  a  beneficial 
purpose. 

"  Ditch  "  shall  include  a  flume,  pipe  or  race,  or  other  artificial 
means  for  conducting  or  diverting  water. 

"  Ditch-head  "  or  "  point  of  diversion  "  shall  mean  the  point  in 
a  natural  stream  or  lake,  or  other  source  where  water  is  first  taken 
into  a  ditch. 

"  Record  "  shall  mean  an  entry  in  some  official  book  kept  for 
that  purpose. 

"  Mine  "  shall  include  "  claim  "  and  "  mineral  claim,"  and  shall 
mean  any  land  held  or  occupied  under  the  provisions  of  the  mining 
55— M 
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laws  of  the  Province,  for  the  purpose  of  winning  and  getting  there- 
from minerals,  whether  precious  or  base;  and  whether  held  in  fee 
simple  or  l)y  virtue  of  a  record  or  lease;  and  '*  owner  of  a  mine " 
sliall  mean  owner  of  a  mine  as  above  defined. 

"  Owner  of  land "  shall  include  prc-emptor  or  other  lawful 
occupant  of  Crown  lands: 

'^  ^lunicipality  "  shall  include  municipal  corporation. 

'*  l^nincorporated  locality  "  shall  mean  and  include  any  portion 
of  the  Province  not  exceeding  two  thousand  acres  in  area,  and  not 
being  or  comprising  a  municipality,  or  portion  thereof. 

"  Specially  incorporated  company "  shall  mean  a  company  in- 
corporated pursuant  to  the  provisions  of  section  132  hereof." 

In  defining  any  word  or  expression  used  in  this  Act  relating  to 
a  municipality,  or  to  municipal  matters,  and  not  by  this  section  ex- 
pressly defined,  reference  may  be  had  to  the  interpretation  section 
of  the  "  Municipal  Clauses  Act." 

In  defining  any  word  or  expression  used  in  this  Act  relating  to 
mines  and  minerals,  and  not  by  this  section  expressly  defined,  refer- 
ence may  be  had  to  the  interpretation  section  of  the  "  Mineral  Act, 
1896,"  and  of  the  "Placer  Mining  Act."     1897,  c.  45,  s.  2. 

Sec.  3  (not  printed). 


PART  I. 

Confirming  to  the  Crown  all  Unrecorded  Water. 

4.  The  right  to  the  use  of  the  unrecorded  water  at  any  time  in 
any  river,  lake,  or  stream,  is  hereby  declared  to  be  vested  in  the 
Crown  in  the  right  of  the  Province,  and,  save  in  the  exercise  of  any 
legal  right  existing  at  the  time  of  such  diversion  or  appropriation, 
no  person  shall  divert  or  appropriate  any  water  from  any  river,  water- 
course, lake,  or  stream,  excepting  under  the  provisions  of  this  Act, 
or  of  some  other  Act  already  or  hereafter  to  be  passed,  or  except 
in  the  exercise  of  the  general  right  of  all  persons  to  use  water  for 
domestic  and  stock  supply  from  any  river,  lake  or  stream  vested  in 
the  Crown,  and  to  which  there  is  access  by  a  public  road  or  reserve. 
1897,  c.  45,  s.  4. 
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5.  No  right  to  the  permanent  diversion  or  to  the  exclusive  use 
of  the  water  in  any  river,  lake,  or  stream  shall  be  acquired  by  any 
riparian  owner,  or  by  any  other  person,  by  length  of  use  or  otherwise 
than  as  the  same  may  be  acquired  or  conferred  under  the  provisions 
of  this  Act,  or  of  some  existing  or  future  Act.     1897,  c.  45,  s.  5. 

6.  The  Lieutenant-Governor  in  Council  may  from  time  to  time 
impose  and  reserve  to  the  Crown,  in  right  of  the  Province,  such 
rents,  royalties,  tolls  and  charges  in  respect  of  the  waters,  or  of  the 
lands  of  the  Crown  and  of  the  powers,  rights  and  privileges,  which 
may  be  acquired  in  pursuance  of  this  Act,  as  by  the  Lieutenant- 
Governor  in  Council  shall  be  deemed  to  be  just  and  proper,  and  may 
likewise  make  and  pass  such  regulations  and  rules  as  may  be  deemed 
necessary  and  advisable  for  the  collection  and  enforcement  of  such 
rents,  royalties,  tolls  and  charges,  or  any  of  them: 

(a)  Provided,  that  where  by  Order  in  Council  such  rents,  royal- 
ties, tolls  and  charges  are  fixed  in  respect  of  any  power,  right  or 
privilege,  the  same  shall  be  permanent,  for  the  space  of  three  years 
next  succeeding  the  passing  of  such  Order  in  Council  fixing  the 
same,  and  thereafter  shall  be  subject  to  triennial  adjustment,  in- 
crease or  decrease. 

PART  n. 

The  Acquisition  of  Water  by  Record  for  Ordinary  Domes- 
tic, Agricultural,  and  Mining  Purposes. 

7.  Every  right,  power,  and  privilege  conferred  by  and  acquired 
under  this  Act  shall  be  subject  to  and  conditional  upon  the  reason- 
able use  for  the  purposes  for  which  such  right,  power,  or  privilege 
is  conferred  and  acquired: 

(a)  Provided  that  a  mortgagee  or  encumbrancer  shall,  notwith- 
standing abandonment  or  non-user  on  the  part  of  the  mortgagor, 
imder  his  mortgage  or  encumbrance,  hold  all  records  and  water  rights 
appurtenant  to  the  lands  or  mine  charged  for  such  period  as  may  be 
reasonable  to  enable  him  to  realize  his  security;  and  the  question 
of  what  is  a  reasonable  time  shall,  in  each  case,  be  a  question  of  fact 
dependent  on  the  special  circumstances,  and  to  be  determined  by 
the  Commissioner  or  Gold  Commissioner.     1897,  c.  45,  s.  7. 

8.  Every  owner  of  land  may  secure  the  right  to  divert  unre- 
corded water  from  any  stream  or  lake  for  agricultural,  domestic,  or 
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for  mechanical  or  industrial  purposes,  and  purposes  incidental  there- 
to, to  an  amount  reasonably  necessary  therefor,  upon  obtaining  a 
record  thereof  in  manner  hereinafter  appointed.     1897,  c.  45,  s.  8. 

9.  Thirty  days  previous  to  the  making  of  the  record,  the  appli- 
cant shall  post,  at  the  following  places,  a  notice  in  writing  of  his 
intention  to  a})ply  for  the  record  therein  referred  to,  viz.:  At  the 
point  of  proposed  diversion;  on  the  ground  on  which  such  water 
is  intended  to  be  used;  on  each  person's  land  to  be  crossed  by  the 
water  in  course  of  transit  to  the  place  of  user;  and  in  the  office  of 
tlie  Commissioner  for  the  district. 

(2)  Such  notice  shall  contain  the  following  particulars: 

(a)  The  name  of  the  applicant; 

(b)  The  name,  or  if  unnamed,  a  sufficient  description  of 

the  stream,  lake,  or  other  source  from  which  such 
water  is  intended  to  be  taken; 

(c)  The  point  of  diversion  or  intended  ditch-head  where 

the  water  is  diverted  from  any  stream  for  the  purpose 
of  developing  power;  the  applicant  shall  also  state  the 
point  at  which  it  is  to  be  returned,  and  the  difference 
in  altitude  between  the  point  of  diversion  and  the 
point  where  it  is  to  be  returned;  where  the  water  is  to 
be  used  for  mining  purposes,  the  point  wliere  the  water 
is  to  be  returned  to  the  stream  shall  be  given; 

{(l)  The  means  by  which  it  is  intended  to  store  or  divert  the 
same; 

(e)  The  number  of  inches  of  water  applied  for; 

(/■)  The  purpose  for  which  it  is  required,  stated  with  rea- 
sonable particularity; 

(g)  The  land  upon  wliich  the  water  is  to  be  used; 

(//)  The  date  of  the  posting  of  the  notice,  and  the  date  on 
which  application  will  be  made  to  the  Commissioner 
for  the  granting  of  the  record.     1897,  c.  45,  s.  9. 

10.  Evert'  owner  of  a  mine  may  secure  the  right  to  divert  ur.- 
rocordod  water  from  any  stream  or  lake,  for  any  mining  purpose,  or 
other  purposes  incidental  thereto,  or  for  milling,  concentrating,  cr 
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other  purposes  in  connection  with  the  working  of  his  mine,  to  an 
amount  reasonably  necessary  therefor  upon  obtaining  a  record  thereof 
in  manner  hereinafter  provided.    1897,  c.  45,  s.  10. 

11.  Thirty  days  previous  to  the  making  of  the  record  the  appli- 
cant shall  post  at  the  following  places  a  notice  in  writing  of  his  in- 
tention to  apply  to  the  Gold  Commissioner  for  the  record  therein 
referred  to,  at  the  following  places,  viz.: — 

(1)  At  the  point  of  the  proposed  diversion;  on  the  mine  on 
which  such  water  is  intended  to  be  used;  on  each  mine  or  person's 
land  to  be  crossed  by  the  water  in  course  of  transit  to  the  place;  of 
user;  and  in  the  office  of  the  Mining  Recorder  for  the  district;  and 
shall  forward  a  copy  of  his  notice  of  application  to  the  Gold  Com- 
missioner; 

(2)  Such  notice  shall  contain  the  following  particulars: — 

(a)  The  name  of  the  applicant; 

(h)  The  number  of  the  applicant's  free  miner's  certificate; 

(c)  The  name,  or  if  unnamed,  a  sufficient  description  of 
the  stream,  lake,  or  other  source  from  which  such 
water  is  intended  to  be  taken; 

{d)  The  point  of  diversion  or  intended  ditch-head ;  where 
water  is  diverted  from  any  stream  for  the  purpose  of 
developing  power,  the  applicant  shall  also  state  the 
point  at  which  it  is  to  be  returned,  and  the  difference 
in  altitude  between  the  point  of  diversion  and  the 
point  where  it  is  to  be  returned;  where  the  water  is 
to  be  used  for  mining  purposes,  the  point  where  the 
water  is  to  be  returned  to  the  stream  shall  be  given; 

(e)  The  means  by  which  it  is  intended  to  store  or  divert 
the  same; 

(/)  The  number  of  inches  of  water  applied  for; 

(g)  The  purpose  for  which  it  is  required,  stated  with  rea- 
sonable particularity; 

(h)  The  mine  upon  which  the  water  is  to  be  used; 

(t)  The  date  of  the  posting  of  the  notice,  and  the  date  on 
which  application  will  be  made  to  the  Gold  Commis- 
sioner for  the  granting  of  the  record.  1897,  c.  45,  s.  11. 
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VZ.  On  the  day  mentioned  in  the  notice  of  application,  or  at  a 
subsequent  day  and  time  to  be  fixed  by  the  Commissioner  or  Gold 
Commissioner,  as  the  case  may  be,  application  shall  be  made  by 
or  on  behalf  of  the  applicant,  either  by  attendance  in  person  or  by 
agent,  or  in  writing,  for  a  record  in  accordance  with  the  terms  of 
the  notice.     1897,  c.  45,  s.  12. 

13.  The  Commissioner  or  Gold  Commissioner  shall  at  such  day 
and  time  proceed  to  adjudicate  upon  the  application,  and  upon  proof 
to  his  satisfaction  of  the  publication  of  notice  in  manner  aforesaid, 
and  of  the  right  of  the  applicant  to  apply  for  a  record  under  the 
foregoing  provisions  of  this  Act  or  any  of  them,  and  of  the  volume 
of  unrecorded  water  available  for  diversion,  having  regard  to  existing 
rights  and  records,  whether  held  by  land  owners  or  mine  owners  and 
to  pending  applications,  may  grant  to  the  applicant  a  record  of  such 
amount  of  water  and  for  such  purposes  as  in  the  discretion  of  the 
Commissioner  or  Gold  Commissioner  shall  be  reasonably  required  by 
the  applicant  for  the  purposes  specified  in  his  notice  of  application. 
1897,  c.  45,  s.  13. 

14.  Tlie  Commissioner  or  Gold  Commissioner  may  adjourn  such 
adjudication  from  time  to  time  as  circumstances  may  render  expedi- 
ent, and  shall  have  power  to  take  evidence  by  statutory  declaration 
and  to  summon  and  examine  witnesses  upon  oath,  and  to  hear  all 
parties  whose  rights  are  or  may  be  affected  by  the  application. 
1897,  c.  45,  s.  14. 

15.  Tlic  record  granted  upon  such  application  shall  be  forth- 
with entered  by  the  Commissioner  or  Gold  Commissioner  in  the 
Book  of  Eecord  of  Water  Kights,  and  shall  contain  the  particulars 
required  to  be  contained  in  the  notice  of  ajiplication  as  confirmed  by 
or  modified  upon  tlie  adjudication,  and  any  other  particulars  directed 
to  be  inserted  therein  by  regulations  in  that  behalf,  with  such  addi- 
tions and  variations  as  circumstances  may  require; 

(2)  A  certified  copy  of  the  record  shall  be  furnished  by  the  Com- 
missioner, or  Gold  Coiumissioner,  to  the  api)licant,  and  shall,  with- 
out proof  of  the  signature  of  the  Commissioner,  or  Gold  Commis- 
sioner, be  evidence  in  all  Courts  and  proceedings  of  the  matters  in 
such  record  set  forth; 

(3)  Tlie  Gold  Commissioner  shall  forthwith  forward  a  certified 
co]\v  of  every  record  made  by  him  to  the  Mining  Recorder  of  the  dis- 
trict or  i)lace  in  which  the  water  comprised  in  such  grant  is  to  be 
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used,  and  the  recorder  shall,  without  fee,  transcribe  such  copy  into  his 
Book  of  Eecord  of  Water  Rights.    1897,  c.  45,  s.  15. 

IG.  On  any  dispute  arising  prior  to  record,  priority  of  notice  of 
application  shall  constitute  priority  of  right.     1897,  c.  45,  s.  16. 

17.  A  record  shall  speak  from  the  day  on  which  it  is  made. 
1897,  c.  45,  s.  17. 

18.  Any  owner  of  land  or  owner  of  a  mine  who  would  be  en- 
titled to  apply  for  a  record  of  the  water  in  any  stream  or  lake,  if 
the  same  were  unrecorded,  and  who  is  desirous  of  obtaining  a  record 
of  the  same,  but  is  prevented,  wholly  or  in  part  by  the  existence  of 
prior  records,  whether  obtained  under  this  or  any  other  Act,  may 
apply  ex  parte  to  the  Commissioner,  or  Gold  Commissioner,  for  leave 
to  apply  for  a  record,  notwithstanding  the  existence  of  such  prior 
records,  and  upon  the  furnishing  to  such  Commissioner,  or  Gold 
Commissioner,  of  iDviraa  facie  proof  that  the  water  allowed  to  be 
diverted  by  any  or  all  of  such  existing  records  is  wholly,  or  in  part, 
imused  thereunder,  or  unnecessary  for,  or  in  excess  of  the  require- 
ments of  the  purposes  specified  therein,  such  Commissioner,  or  Gold 
Commissioner,  shall,  by  writing  under  his  hand,  authorize  such  owner 
to  give  notice  of  his  intention  to  apply,  and  to  apply,  for  a  record  of 
the  water  of  such  lake  or  stream,  and  such  owner  may  thereupon 
apply  for  a  record  accordingly,  and  shall  post  up  and  forward  notice 
of  his  application,  and  proceed  therein  in  form  and  manner  herein- 
before provided  for  the  making  of  an  application  for  a  record  of  un- 
recorded water; 

(2)  The  Commissioner,  or  Gold  Commissioner,  in  adjudicating 
upon  the  application  of  such  owner,  shall,  after  hearing  all  parties 
in  interest  and  their  witnesses,  if  any,  or,  if  any  party  in  interest  do 
not  appear,  upon  its  being  proved  to  his  satisfaction  that  such  party 
has  had  notice  of  the  terms  of  such  application  and  of  the  date  and 
time  on  which  it  is  made,  either  refuse  the  application,  or  where  it 
is  proved  to  his  satisfaction  that  he  is  justified  in  making  a  cancel- 
lation or  reduction  as  hereinafter  mentioned,  grant  a  record  for  such 
amount  of  water  as,  in  his  discretion,  is  reasonably  necessary  for 
the  purposes  specified  in  the  application,  and  may,  for  the  adjust- 
ment of  the  supply  of  available  water,  cancel  any  existing  record 
obtained  under  this  Act,  or  any  Act  hereafter  to  be  passed,  on  the 
ground  of  abandonment  or  non-user,  and  reduce  any  such  existing 
record  in  part,  either  as  to  the  amount  of  water,  or  as  to  the  times  of 
using  such  water,  where  it  is  proved  to  his  satisfaction  that  the 
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amount  of  water  thereby  recorded  is  in  excess  of  the  amount  required 
for  the  purposes  specified  in  the  record,  or  that  such  water  is  neces- 
sary for  such  purposes  only  during  certain  i)eriods,  and  may  during 
the  intervals  be  applied  to  other  i)urposes,  and  may: 

(3)  In  respect  of  any  existing  record  obtained  under  any  Act 
lieretofore  pjissed,  in  respect  of  which  2)rima  facie  abandonment  or 
non-user,  in  whole  or  in  part,  is  proved  to  his  satisfaction,  grant  to 
the  ap})licant  an  interim  record  entitling  the  applicant  to  the  use 
of  the  water  comi)rised  in  such  existing  record,  in  whole  or  in  part, 
until  the  owner  of  such  existing  record,  upon  giving  notice  of  his 
intention  in  that  behalf  at  the  time  and  in  manner  fixed  by  the  Com- 
missioner (to  ])e  not  less  than  three  months'  notice  in  any  case)  shall, 
if  entitled  by  law  so  to  do,  bona  fide  resume  under  his  original  record 
the  use  of  the  water  comprised  in  such  interim  record,  or  such  part 
thereof  as  he  may  reasonably  require,  to  be  ascertained  by  the  Com- 
missioner, or  (fold  Commissioner,  and  the  rights  of  the  holder  of  the 
interim  record  shall,  at  the  expiration  of  the  period  fixed  in  such 
notice,  and  in  respect  of  the  water  therein  specified,  absolutely  cease 
and  determine,  and  he  shall  have  no  claim  or  right  to  compensation 
for  any  loss  or  damage  caused  to  him  by  such  resumption  of  use 
under  the  original  record.    1897,  c.  45,  s.  18. 

10.  Kvery  record  obtained  by  the  owner  of  land  or  the  owner  of 
a  mine,  shall  be  deemed  as  a})purtenant  to  the  land  or  mine  in  re- 
fpect  of  which  such  record  is  obtained; 

(2)  All  assignments,  transfers,  or  conveyances  permitted  by 
law  of  any  mine,  or  of  any  pre-emption  rights,  and  all  conveyances 
of  land  in  fee,  whether  such  assignments,  transfers  or  conveyances 
were  or  shall  be  made  before  or  after  the  passing  of  this  Act,  shall 
be  construed  to  have  conveyed  and  transferred,  and  to  convey  and 
transfer,  any  and  all  recorded  water  privileges  apj)urtenant  to  the 
]>remises  assigned,  transferred,  or  conveyed,  and  shall  jiass  with  any 
of  the  premises  aforesaid  upon  devise  or  descent.     1897,  c.  45,  s.  19. 

20.  Whenever  a  mine  shall  have  been  worked  out  or  abandoned, 
or  a  ])re-emption  cancelled  or  abandoned,  or  whenever  the  occasion 
for  the  use  of  the  water  upon  the  mine  or  pre-emption  shall  have 
permanently  ceased,  all  records  appurtenant  thereto  shall  be  at 
an  end  and  detennined.    1897,  c.  45,  s.  20. 

21.  Where  any  record  authorizes  the  diversion  of  water  for  two 
or  more  ])urposes,  or  to  be  used  in  two  or  more  ])laces,  or  where  the 
holder  of  the  record  desires  to  apportion  the  water  in  specified  pro- 
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portions  between  two  or  more  parts  of  the  land  or  mine  on  which  the 
water  is  authorized  to  be  used,  the  Commissioner,  or  Gold  Commis- 
sioner, upon  application  made  to  him  for  tliat  purpose  by  the  holder 
of  the  record,  or  any  person  claiming  through  or  under  him  by  as- 
signment or  otherwise,  and  upon  its  being  proved  to  his  satisfaction 
that  the  rights  of  third  parties  will  not  be  prejudiced  by  such  appor- 
tionment, shall  make  a  record  apportioning  the  water  authorized  to 
be  diverted  in  accordance  with  the  terms  of  the  application  for  ap- 
portionment, and  shall  endorse  upon  the  original  record  a  memoran- 
dum of  and  reference  to  the  record  of  such  apportionment.  1897,  c. 
45,  s.  21. 

22.  A  corresponding  record  and  references  may  be  made  upon 
similar  application  where  mines  or  lands  are  consolidated  or  pass 
into  a  single  or  joint  ownership,  and  it  is  proved  to  the  satisfaction 
of  the  Commissioner,  or  Gold  Commissioner,  that  it  is  expedient  for 
the  purpose  of  the  more  effectual  and  beneficial  use  of  the  water 
authorized  to  be  diverted,  that  the  original  records  be  consolidated 
in  accordance  with  the  terms  of  the  transfer  or  consolidation  of  the 
lands  or  mines.    1897,  c.  45,  s.  22. 

23.  Within  60  days  after  the  record  is  made,  or  within  such 
further  time  as  the  Commissioner,  or  Gold  Commissioner,  may,  in 
his  discretion,  upon  proof  to  his  satisfaction  of  special  circumstances 
rendering  further  time  necessary,  by  writing  duly  recorded  in  the 
book  of  the  record  of  water  grants,  the  holder  shall  commence  the 
excavation  and  construction  of  the  ditch,  flumes,  and  works  in  or  by 
means  of  which  he  intends  to  divert,  convey  or  utilize  the  water,  and 
shall  prosecute  the  work  diligently  and  iminterruptedly  to  comple- 
tion: Provided  always,  that  the  Commissioner,  or  Gold  Commis- 
sioner, may,  in  his  discretion,  allow  such  work  to  cease  for  any  neces- 
sary or  reasonable  time,  upon  cause  being  shown.  Upon  the  non- 
fulfilment  of  any  of  the  conditions  of  this  section,  the  Commissioner, 
or  Gold  Commissioner,  may,  upon  notice,  cancel  the  record.  1897,  c. 
45,  s.  23. 

24.  The  right  of  entry  on  and  through  the  mines  and  lands  of 
others  for  carrying  water  upon,  over,  or  under  the  said  mines  and 
lands,  and  for  the  construction  of  all  necessary  works  in  connection 
therewith,  may  be  claimed  and  exercised  by  the  holder  of  a  water 
record,  upon  giving,  previously  to  such  entry,  adequate  security  to 
the  satisfaction  of  the  Commissioner,  or  Gold  Commissioner,  for  any 
loss  or  damages  which  may  be  caused  by  reason  of  such  entry;  such 
security  to  be  tendered  to  the  Commissioner,  or  Gold  Commissioner, 
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for  ap})roval,  with  a  notice,  a  copy  of  which  shall  be  served  on  the 
owner  of  mines  or  lands  affected,  that  at  a  day  and  time  to  be  speci- 
fied in  such  notice,  application  will  be  made  to  the  Commissioner,  or 
Gold  Commissioner,  for  approval  of  security,  and  upon  such  applica- 
tion, upon  hearing  what  is  alleged  by  all  parties  in  interest,  the  Com- 
missioner, or  Gold  Connnissioner,  may  either  accept  or  reject  such 
tendered  security,  in  whole  or  in  part,  and  so  from  time  to  time  until 
adequate  security  is  tendered  and  approved. 

(a)  After  such  entry,  the  holder  of  the  water  record  so  entering 
sluill  make  full  compensation  to  the  occupant  or  owner  of  such  mines 
or  lands  for  any  loss  or  damages  which  may  be  caused  by  reason  of 
such  entry;  and  for  the  recovery  of  such  loss  or  damages,  the  owner 
of  the  mines  or  lands  entered  upon,  or  other  person  damaged  by 
such  entry  and  works,  may  sue  upon  the  security  so  given  to  the 
Commissioner,  or  Gold  Commissioner,  irrespective  of  the  form  and 
manner  in  which  security  may  be  made  and  given.    1897,  c.  45,  s.  24. 

25.  Wlienever,  in  })ursuance  of  tlie  power  conferred  l)y  tlie  pre- 
ceding section,  it  is  intended  to  enter  upon  mines  or  occupied  lands, 
three  days'  notice  of  sucli  intention  shall  1)0  given  to  the  owner  or 
occupant.    1897,  c.  45,  s.  25. 

2G.  The  liolder  of  a  water  record  may  enter  mines  and  lands 
for  the  })urpose  of  re})airing  and  nuiintaining  the  ditclies,  Humes, 
and  works  for  conveying  water  under  his  record,  but  sliall,  if  such 
mines  or  lands  arc  occupied,  give  three  days'  notice  to  the  occupant 
of  intention  to  enter,  except  in  cases  of  emergency,  when  immediate 
entry  may  be  made.     1897,  c.  45,  s.  26. 

27.  Tlic  holder  of  any  record  may  obtain  permission  from  the 
Commissioner,  or  Gold  Commissioner,  to  change  the  place  of  diver- 
sion or  the  course  of  his  ditch  or  flume,  on  giving  such  notices  and 
comj)lying  with  such  terms  as  the  Commissioner,  or  Gold  Commis- 
sioner, may  require  or  impose.    1897,  c.  45,  s.  27. 

28.  Every  holder  of  a  record  shall  take  all  reasonable  means  for 
utilizing  the  water  granted  to  him;  and  if  he  wilfully  waste  any 
water,  or  take  a  quantity  of  water  in  excess  of  his  actual  require- 
Mjcnts,  the  Commissioner,  or  Gold  Commissioner,  may,  upon  notice, 
cancel  or  reduce  the  record,  or  impose  all  necessary  conditions.  1897, 
c.  45,  s.  28. 

20.  If,  after  a  record  of  all  the  water  in  any  stream  has  been 
made,  for  mining  purposes,  any  placer  mines  are  located  and  bona 
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fide  worked  below  the  point  of  diversion  on  the  stream,  the  owner  of 
such  placer  mines  shall  be  entitled  to  the  continuous  flow  in  the 
stream  past  the  mines  of  forty  inches  if  two  liundred  inches  be  di- 
verted, and  sixty  inches  if  three  hundred  inches  be  diverted,  and  no 
more,  except  upon  paying  to  the  holder  of  the  record  compensation 
equal  to  the  amount  of  damage  sustained  by  him  on  account  of  tlie 
allowance  to  the  claim  of  such  extra  quantity  of  water;  and,  in 
computing  such  damage,  the  cost  of  the  ditch  shall  be  considered. 
1897,  c.  45,  s.  29. 

30.  The  owner  of  any  ditch,  flume,  or  pipe,  shall,  at  his  own  ex- 
pense, construct,  secure  and  maintain  all  culverts  necessary  for  the 
passage  of  waste  and  superfluous  water  flowing  through  or  over  any 
such  ditch,  flume,  or  pipe.     1897,  c.  45,  s.  30. 

31.  The  owner  of  any  ditch,  flume  or  pipe  shall  construct  and 
secure  the  same  in  a  proper  and  substantial  manner,  and  maintain 
the  same  in  good  condition  and  repair  to  the  satisfaction  of  the 
Commissioner,  or  Gold  Commissioner,  so  that  the  same  shall  at  all 
times  be  of  sufficient  strength  and  capacity  for  the  fulfilment  of  the 
purposes  for  which  it  was  constructed  and  is  used,  and  so  that  no 
damage  shall  occur  to  any  road  or  work  in  its  vicinity  from  the  use 
of  such  ditch,  flume,  or  pipe.    1897,  c.  45,  s.  31. 

32.  The  owner  of  any  ditch,  flume  or  pipe  shall  be  liable  for 
and  shall  make  good,  in  such  manner  as  the  Commissioner,  or  Gold 
Commissioner,  shall  determine,  all  damages  which  may  be  occasioned 
by  or  through  such  ditch,  flume,  or  pipe  breaking  or  being  defective 
in  construction,  or  out  of  repair,  or  of  insufficient  strength  and  capa- 
city for  the  purposes,  or  any  of  them,  for  which  it  was  constructed, 
or  is  from  time  to  time  used.    1897,  c.  45,  s.  32. 

33.  Any  person  heretofore  or  hereafter  engaged  in  the  construc- 
tion of  any  road  or  work  may,  with  the  sanction  of  the  Commissioner, 
or  Gold  Commissioner,  cross,  divert,  or  otherwise  interfere  with  any 
ditch,  water  right,  or  other  mining  rights  whatsoever,  for  such  period, 
and  upon  such  terms  as  the  said  Commissioner,  or  Gold  Commis- 
sioner, shall  direct  and  impose.     1897,  c.  45,  s.  33. 

34.  Nothing  herein  contained  shall  be  construed  to  limit  the 
right  of  the  Chief  Commissioner  of  Lands  and  Works  to  lay  out, 
from  time  to  time,  the  public  roads  of  the  Province,  across,  through, 
along,  or  under  any  ditch,  water  right,  or  mining  right,  in  any  Crown 


876  APPEXDIX  I. 


land,  without  compensation,  provided  that  as  little  damage  as  pos- 
gible  shall  be  done.    1897,  c.  45,  s.  34. 

Section  36  provides  for  an  appeal  to  the  Supreme  or  County 
Court  from  the  decision  of  a  Commissioner,  or  Gold  Commissioner. 

Section  37  provides  that  the  respondent  may  apply  for  the 
security  of  costs. 

Section  38  provides  for  the  jurisdiction  of  the  Judge  of  the 
Court  of  Appeal. 

Section  39  provides  for  an  appeal  to  the  full  Court. 

143.  In  measuring  water  in  any  ditch  or  sluice,  in  the  absence 
of  any  rules  in  that  belialf  establislied,  by  order  or  orders  in  Council, 
and  applied  to  any  record  or  any  class  of  records,  the  following  rules 
shall  be  o])served:  The  water  taken  into  a  ditch  or  sluice  shall  be 
measured  at  tlie  ditch  or  sluice  head.  Xo  water  shall  be  taken  into 
a  ditch  or  sluice  excej)t  in  a  trough  ])laced  horizontally  at  the  place 
at  which  the  water  enters  it,  and  which  trough  shall  be  extended  two 
feet  beyond  the  orifice  for  the  discharge  of  the  water.  One  inch  of 
water  shall  mean  the  quantity  that  will  pass  through  an  orifice  two 
inches  high  by  half  an  inch  wide  made  in  a  two-inch  plank,  the 
water  to  have  a  constant  head  of  seven  inches  above  the  upper  side 
of  the  orifice^  and  every  additional  inch  of  water  shall  mean  so  much 
as  will  pass  through  the  said  orifice  extended  horizontally  half  an 
inch.  In  cubic  measurement,  one  inch  of  water  shall  mean  a  flow 
of  water  equal  to  1.68  cubic  feet  per  minute.     1897,  c.  45,  s.  143. 

146.  Any  liolder  of  any  water  record,  or  other  person  who  shall 
wrongfully  waste  any  quantity  of  water  heretofore  or  hereafter  ac- 
quired, ])y  record  or  otherwise,  by  diverting  any  more  of  it  from  it« 
natural  course,  through  any  ditch  or  otherwise,  than  the  quantity 
actually  required  by  him /for  tlie  j)urposes  specified  in  the  record  by 
virtue  of  which  such  water  has  been  diverted,  or  for  any  other  piir- 
])ose  for  which  such  water  may  lawfully  be  used,  shall,  upon  sum- 
mary conviction  before  a  Commissioner,  or  Gold  Commissioner,  who 
slinll,  for  tlie  })urj)oses  of  this  section,  have  all  the  powers  of  a  Sti- 
jxndiary  ^lagistrate,  be  liable  to  a  ])enalty  not  exceeding  one  hun- 
dred dollars  for  each  such  offence.     1897,  c.  45,  s.  146. 
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49  VICT.  CHAP.  18  (B.  C). 
(No.  56.) — An  Act  to  encourage  the  erection  of  Smelting  Works. 

[Gth  April,  1886.] 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enact? 
as  follows: — 

1.  It  shall  be  lawful  for  the  Chief  Commissioner,  subject  to  the 
approval  of  the  Lieutenant-Governor  in  Council,  to  contract  with 
any  person  for  the  payment  to  him  out  of  the  Consolidated  Eevenue 
of  the  Province  of  any  sum  not  exceeding  seven  thousand  dollars,  by 
way  of  bonus,  for  the  erection  of  smelting  works  at  some  place  in 
the  Province  with,  under,  and  subject  to  such  terms  and  conditions 
as  to  the  said  Chief  Commissioner,  with  such  approval,  may  seem 
advisable;  but  the  contract  shall  contain  conditions  that  the  bonus 
shall  not  be  paid  until  smelting  works  shall  have  been  erected,  capable 
of  crushing,  reducing,  and  treating  at  least  thirty  tons  of  ore  per  day 
of  twenty-four  hours,  nor  unless  a  quantity  of  not  less  than  one 
thousand  tons  of  ore  shall  have  been  first  crushed,  reduced  and 
treated. 


R.  S.  B.  C.  (1897)— CHAPTER  7i. 

An  Act  respecting  the  Storage  of  Gunpowder  and  other  Explosive 

Substances. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  British   Columbia, 
enacts  as  follows: — 


SHORT  TITLE. 

1.  This  Act  may  be  cited  as   the  "  Explosives  Storage  Act," 
C.  A.  1888,  c.  43,  s.  1. 
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PRELIMINARY. 

2.  Ever}'  building  used  for  storage  or  keeping  of  any  quantity 
of  gunpowder  exceeding  two  hundred  pounds  in  weight,  or  used 
for  storage,  or  keeping  any  quantity  of  any  other  explosive  sub- 
stances exceeding  ten  pounds  in  weight,  shall  be  deemed  a  powder 
magazine  within  the  meaning  of  this  Act.    C.  A.  1888,  c.  43,  s.  2. 

3.  This  Act  shall  not  apply  to,  nor  affect,  any  magazine  belong- 
ing to  Her  Majesty,  nor  to  the  conveyance  of  gunpowder  or  other 
explosive  substance  or  stores  to  and  from  Her  Majesty's  magazines 
by  Her  ^lajesty's  naval  or  military  forces,  nor  shall  this  Act  apply 
to  any  magazine  erected  by  proprietors  of  coal  mines  in  or  about 
any  collier}'  for  colliery  purposes,  nor  to  any  magazine  erected  by 
railway  companies  in  or  about  the  line  of  any  railway  for  railway 
purposes,  nor  to  the  conveyance  of  gunpowder  or  other  explosive 
substances  to  or  from  such  magazine.    C.  A.  1888,  c.  43,  s.  3. 

STORAGE  AND    CONVEYANCE   OF   EXPLOSIVES. 

4.  Xo  powder  magazine  shall  be  kept  or  erected  within  the 
limits  of  any  city  in  the  Province,  nor  wdthin  two  miles  thereof. 
C.  A.  1888,  c.  43,  s.  4. 

5.  The  Lieutenant-Governor  in  Council  shall,  from  time  to 
time,  make  all  necessary  regulations,  consistent  with. the  provisions 
of  this  Act,  for  the  receipt,  conveyance,  storage,  and  delivery  of  gun- 
powder, or  any  other  explosive  substance,  within  two  miles  of  the 
limits  of  any  city.     C.  A.  1888,  c.  43,  s.  5. 

6.  Xo  gunpowder,  or  other  explosive  substance,  shall  be  stored, 
kept,  conveyed,  received,  or  delivered  within  two  miles  of  any  city, 
except  in  accordance  with  the  regulations  made,  ot  to  be  made,  by 
virtue  of  the  last  preceding  section.    C.  A.  1888,  c.  43,  s.  6. 

7.  Xo  nitro-glycerine  shall  be  kept  in  any  building  or  elsewhere, 
except  a  license  from  the  Lieutenant-Governor  in  Council  shall  be 
first  granted  therefor.    C.  A.  1888,  c.  43,  s.  7. 

PENALTIES. 

8.  The  regulations  to  be  made  by  virtue  of  this  Act  may  impose 
penalties  for  all  infractions  thereof,  or  for  any  infraction  of  this 
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Act;  the  same  may  be  recovered  in  a  summary  manner,  before  any 
justice  of  the  peace  having  jurisdiction  within  the  said  limits,  who 
may  order  any  person  convicted  before  him  of  any  such  infraction, 
to  pay  such  penalty  or  penalties  with  costs,  to  be  imprisoned  for  a 
term  not  exceeding  two  months,  unless, the  said  penalty  or  penalties 
and  costs,  including  the  costs  of  conveyance  to  gaol,  be  sooner  paid. 
C.  A.  1888,  c.  43,  s.  8. 

9.  Every  person  who  shall  keep  or  erect  any  powder  magazine 
within  the  limits  of  any  city  in  the  Province,  or  within  two  miles  of 
any  city,  shall  be  guilty  of  an  offence  against  this  Act,  and  shall, 
upon  summary  conviction  thereof  before  any  justice  of  the  peace,  be 
liable  to  a  penalty  not  exceeding  five  hundred  dollars.  C.  A.  1888,  c. 
43,  s.  9. 

10.  Every  proprietor  or  lessee  of  any  powder  magazine,  shall 
be  personally  liable  for  any  penalties  imposed  for  the  contravention 
of  any  regulations  made  by  virtue  of  this  Act,  in  respect  of  the  con- 
veyance of  powder,  or  other  explosive  substances,  to  or  from  such 
magazine.    C.  A.  1888,  c.  43,  s.  10. 


Extract  from  "Execution  Act,"  R.  S.  B.  C.  (1897)  c.  72. 

12.  Any  interest  which  a  free  miner  has  in  any  mineral  claim 
before  the  issue  of  a  Crown  grant  therefor,  or  in  any  mining  pro- 
perty as  defined  in  the  "  Mineral  Act,"  and  any  placer  claim  and 
property,  as  defined  in  the  "  Placer  Mining  Act,"  may  be  seized 
and  sold  by  the  sheriff,  under  and  by  virtue  of  an  execution 
issued  against  goods  and  chattels.     1895,  c.  21,  s.  3. 


R.  S.  B.  C.  (1897). 
CHAPTER  44.    PART  III. 

EXTRAORDINARY  POWERS  OF  COMPANIES. 

Issue  of  shares  without  personal  Uahility  by  Mining  Companies. 

56.  The  Memorandum  of  Association  of  a  company  incorpor- 
ated or  re-incorporated  under  this  Act,  the  objects  whereof  are  re- 
stricted to  acquiring,  managing,  developing,  working  and   selling 
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mines,  nuneral  claims  aiul  mining  properties,  and  the  mining, 
getting,  treating,  refining  and  marketing  of  mineral  therefrom,  may 
contain  a  j)rovision  that  no  liability  beyond  the  amount  actually 
paid  upon  shares  or  stock  in  such  company  by  the  subscribers  thereto 
or  holders  thereof  shall  attach  to  such  subscriber  or  holder,  and  the 
Certificate  of  Incorporation,  issued  under  section  20  of  this  Act, 
shall  state  that  the  com})any  is  specially  limited  under  this  section. 

(a)  The  licence  or  certificate  of  registration  to  any  extra-pro- 
vincial coni|)any  (the  objects  whereof  are  restricted  as  aforesaid) 
issued  under  the  provisions  of  Part  VI.  of  this  xVct,  may,  if  applied 
for  the  application  for  such  license  or  the  petition  for  such  regis- 
tration contain  the  provision  aforesaid.     1897,  c.  2,  s.  5C. 

57.  Where  a  certificate  of  incorporation  incorporating  any  such 
company,  or  a  license  or  certificate  of  registration  to  any  extra- 
provincial  company  has  been  issued  containing  the  provision  men- 
tioned in  section  50  of  this  Act,  every  certificate  of  shares  or  stock 
issued  by  the  company  shall  bear  upon  the  face  thereof,  distinctly 
written  or  printed  in  red  ink,  after  the  name  of  the  company,  the 
words  ''  Issued  under  section  5G,  resi)ecting  Mining  Companies  of 
the  *  Companies  Act,  1897,' "  and  where  such  shares  or  stock  are 
issued,  subject  to  further  assessments,  the  word  *' assessable,"  or  if 
not  subject  to  further  assessments,  the  word  "  non-assessable,"  as 
the  case  may  be.     1897,  c.  2,  s.  57. 

58.  Kvery  mining  company,  the  Memorandum  of  Association  of 
which  contains  the  said  provision,  shall  have  written  or  printed 
on  its  charter,  ])ros])ectuses,  stock  certificates,  l)onds,  contractvS,  agree- 
ments, notices,  advertisements,  and  other  ofiicial  i)ublications,  and  in 
all  l)ills  of  exchange,  promissory  notes,  indorsements,  cheques,  and 
orders  for  money  or  goods  purporting  to  be  signed  l)y  or  on  behalf 
of  the  company,  and  in  all  bills  of  parcels,  invoices,  receipt*,  and 
letter-heads  of  the  comj)any,  immediately  after  or  under  the  name 
of  such  comjiany,  and  shall  have  engraved  upon  its  seal  the  wordft 
'*  non-personal  liability; "  and  every  such  company  which  refuses, 
or  knowingly  neglects,  to  comply  with  this  section  shall  incur  a 
penalty  of  twenty  dollars  for  every  day  during  which  such  name  is 
not  so  kept  written  or  printed,  recoverable  upon  summary  convic- 
tion; and  every  director  and  manager,  secretary  and  officer  of  the 
company  who  knowingly  and  wilfully  authorizes  or  permits  such 
default  shall  be  liable  to  the  like  penalty.     1897,  c.  2,  s.  58. 
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59.  In  the  event  of  any  call  or  calls  on  assessable  shares  in  a 
company  so  incorporated,  remaining  unpaid  by  the  subscriber 
thereto,  or  holder  thereof,  for  a  period  of  sixty  days  after  notice  and 
demand  of  payment,  such  shares  may  be  declared  to  be  in  default, 
and  the  secretary  of  the  company  may  advertise  such  shares  for  sale 
at  public  auction  to  the  highest  bidder  for  cash,  by  giving  notice 
of  such  sale  in  some  newspaper  published  or  circulating  in  the  city 
or  district  where  the  principal  office  of  the  company  is  situated,  for 
a  period  of  one  month;  and  said  notice  shall  contain  the  number 
of  the  certificate  or  certificates  of  such  shares,  and  the  number  of 
shares,  the  amount  of  the  assessment  due  and  unpaid,  and  the  time 
and  place  of  sale;  and  in  addition  to  the  publication  of  the  notice 
aforesaid,  notice  shall  be  personally  served  upon  such  subscriber  or 
holder  by  registered  letter,  mailed  to  his  last  known  address;  and  if 
the  subscriber  or  holder  of  such  shares  shall  fail  to  pay  the  amount 
due  upon  such  shares,  with  interest  upon  the  same,  and  cost  of 
advertising,  before  the  time  fixed  for  such  sale,  the  secretary  shall 
proceed  to  sell  the  same  or  such  portion  thereof  as  shall  suffice  to 
pay  such  assessment,  together  with  interest  and  cost  of  advertising; 
provided,  that  if  the  price  of  the  shares  so  sold  exceed  the  amount 
due  with  interest  and  cost  thereon,  the  excess  thereof  shall  be  paid 
to  the  defaulting  subscriber  or  holder.     1897,  c.  2,  s.  59. 

60.  No  shareholder  or  subscriber  for  shares  in  any  company,  so 
incorporated,  shall  be  personally  liable  for  non-payment  of  any  calls 
made  upon  his  shares,  beyond  the  forfeiture  and  sale,  in  the  event 
of  non-payment  of  such  calls  of  the  amount,  if  any,  already  paid  on 
the  shares  held  or  subscribed  for,  nor  shall  such  shareholder  or 
subscriber  be  personally  liable  for  any  debt  contracted  by  the  com- 
pany, or  for  any  sum  payable  by  the  company  beyond  the  amount, 
if  any,  paid  by  him  upon  such  shares.     1897,  c.  2,  s.  60. 

61.  Wherever  any  shares  have  been  heretofore  issued  by  any 
company,  duly  incorporated  under  any  Act,  as  fully  paid  up  shares, 
either  at  a  discount  or  in  payment  for  any  mine,  mineral  claim,  or 
mining  property  purchased  or  acquired  by  such  company,  or  for  the 
acquiring  whereof  such  company  has  been  incorporated,  all  such 
shares  shall,  except  as  to  any  debts  contracted  by  the  company  before 
the  passing  of  this  Act  (in  regard  to  which  the  liability  on  such 
shares  shall  be  the  same  as  if  this  Act  had  not  been  passed)  be 
deemed  and  held  to  be  fully  paid  up,  and  the  holder  thereof  shall  be 
subject  to  no  personal  liability  thereon,  in  the  same  manner  as  if  the 
memorandum  of  association  of  the  company  had  contained  the  pro- 
vision aforesaid.     1897,  c.  2,  s.  61. 

56— M 
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K.  S.  B.  C.  (1807)— CHAPTER  118. 
An  Act  to  Amend  and  Consolidate  the  Laws  atlecting  Crown  Lands. 

HKH   MAJl'lSTY,  l)y  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Trovince  of  British  Columbia, 
enacts  as  follows: — 

SHORT   TITLE. 

].  This  Act  may  be  cited  as  the  "Land  Act."  C.  A.  1888,  c. 
GG,  s.  1. 

58.  There  is  resersed  to  and  for  the  use  of  Her  Majesty,  her 
I'.eirs  and  successors,  a  royalty  of  fifty  cents  for  every  thousand  feet, 
board  measure,  u{)on  and  in  respect  of  all  timber  suitable  for  spars, 
piles,  saw  logs,  or  railroad  ties,  props  for  mining  purposes,  shingle  or 
other  bolts  of  cedar,  fir  or  spruce,  and  a  royalty  of  twenty-five  cents 
for  every  cord  of  other  wood  cut  upon  Crown  lands,  patented  lands, 
timber  leaseholds,  or  timl)er  limits,  and  upon  any  lands  hereafter 
granted.  Piles  shall  be  measured  by  the  running  foot,  and  railway 
ties  and  ])rops  shall  be  measured  by  the  cord;  and  for  the  purposes 
of  this  Act  two  hundred  running  feet  of  piles,  or  one  cord  of  ties  or 
pro])s,  shall  be  taken  res})ectively  as  equal  to  one  thousand  feet  board 
measure.     189G,  c.  28,  s.  2. 

03,  Til  is  Act  shall  not  be  construed  so  as  to  inflict  penalties  upon 
free  miners  engaged  in  ])rospecting,  nor  upon  travellers,  nor  upon 
])ersons  engaged  in  merely  scientific  pursuits,  or  exi)l()ring,  nor  upon 
farmers  cutting  timber  in  connection  with  their  farms,  nor  upon 
persons  cutting  cordwood  for  personal  use  for  fuel  for  domestic 
])ur])oses  and  not  for  sale,  or  cutting  cordwood  for  school  purposes. 
181)0,  c.  2H,  s.  r>. 

FREE   miners'   RIGHTS. 

81.  Nothing  herein  contained  shall  exclude  free  miners  from 
entering  upon  any  land  in  this  Province,  except,  however,  all  lands 
reserved  or  used  for  naval  or  military  purj)oses,  and  searching  for 
and  working  minerals;  Provided  that  such  free  miner,  prior  to  so 
doing,  shall  give  full  satisfaction  or  adequate  security,  to  the  satis- 
faction of  the  Gold  Commissioner,  to  the  pre-emptor  or  tenant  in  fee 
simple,  for  any  loss  or  damage  he  may  sustain  by  reason  thereof.     If 
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the  amount  of  compensation  (if  any)  cannot  be  agreed  upon,  the 
Gold  Commissioner  of  the  district  wherein  the  land  lies,  with  the 
assistance,  if  desired  by  either  party,  of  a  jury  of  five  persons  to  be 
summoned  by  him,  shall, decide  the  amount  thereof,  and  such  deci- 
sion and  award  shall  be  final.  The  Judges  of  the  Supreme  Court,  or 
any  of  them,  or, any  Judge  of  the  County  Court,  within  his  county, 
may  perform  any  of  the  duties  or  powers  of  a  Gold  Commissioner 
under  this  section.  C.  A.  1888,  c.  66,  s.  95;  1891,  c.  15,  s.  14,  and 
189G,  c.  21,  s.  10. 

82.  Nothing  in  this  Act  contained  shall  he  construed  so  as  to 
interfere  prejudicially  with  the  rights  granted  to  free  miners  under 
the  "Mineral  Act,"  or  any  subsequent  Acts  relating  to  gold  milling; 
Provided,  that  there  is  hereby  reserved  from  the  lands  whereon  a 
free  miner  may  enter  and  prospect  all  lands  reserved  or  used  for  naval 
or  military  purposes,  whether  in  the  grant  or  reservation  thereof,  foi* 
such  purposes  the  precious  or  base  metal,  or  any  of  them,  were  re- 
served to  the  Crown  and  its  licensees,  or  were  not  so  reserved.  C.  A. 
1888,  c.  66,  s.  96,  and  1896,  c.  28,  s.  10. 


RESERVATION  OF  ROYALTY   ON  COAL. 

83.  There  is  reserved  to  and  for  the  use  of  Her  Majesty,  her 
heirs  and  successors,  a  royalty  of  five  cents  upon  and  in  respect  of 
each  and  every  ton  of  merchantable  coal  raised  or  gotten  from  any 
lands  acquired  under  the  provisions  of  this  Act;  and  in  any  Crown 
grant  to  be  issued  in  pursuance  of  this  Act  there  shall  be  contained  a 
reservation  of  the  said  royalty;  Provided  that  no  royalty  be  reserved 
en  dross  or  fine  slack.    C.  A.  1888,  c.  66,  s.  97. 

84.  In  all  Crown  grants  heretofore  issued,  or  which  may  be 
hereafter  issued,  by  which  the  coal  is  reserved  to  the  Crown,  the  coal 
so  reserved  shall  become  the  property  of  the  grantees  and  their  as- 
signees, and  shall  be  subject  to  the  royalty  by  this  Act  reserved. 
1894,  c.  24,  s.  4. 

85.  All  lands  for  which  prospecting  licenses  have  been  issued 
under  the  "  Coal  Prospecting  Act,  1883,"  shall,  in  case  the  same 
are  purchased  under  the  provisions  of  this  Act,  be  subject  to  the 
royalty  hereinbefore  reserved.    C.  A.  1888,  c.  66,  s.  99. 
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General  Forms :  page 

1.  Agreement    to    authorize 

trial  of  Ji  mine    889 

2.  Agreement    for    lease    of 

mine 890 

3.  Agreement  for  mining  syn- 

dicate or  partnership  .  . .  892 

4.  Exception  of  mines  in  con- 

veyance (surface  of  land 
not  to  be  disturbed) ....   904 

5.  Exception  of  mines  in  C(»n- 

veyance  (right  to  disturb 
surface,  but  not  to  take 
away  support) 905 

<).  E.xception  of  mines  in  con- 
veyancing (with  right  tt) 
di.sturb  surface  by  subsi- 
dence only) 906 

7.  Exception  of  mines  in 
lease  (with  right  to  dam- 
age surface  by  subsidence 
only,  and  without  liaViil- 
ity  to  pay  compensjition)  906 

H.  Reservation  of  mineral 
ways  in  an  ordinary 
lea.se 1X)7 

9.   Way-leave,  grant  of J)08 

Dominion — 

/.    The  Quartz   MiniiKi  Rrrfulu- 
tiom(:il  March,  1S98): 

10.  "A."  For  a  full  claim  ...  910 

11.  ".VI."   For    a    fractional 

claim    911 

12    "  It."  Record  of  a  mineral 

claim    912 
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13.  "C."    Affidavit  tm  appli- 

aition  for  a  certificate  of 
work 912 

14.  "  D."  Certificate  of  work.  912 

15.  "  E."  Certificate  in  cases 

of  jwirtnership,  etc 91. S 

16.  "F."   Certificate   of    Im- 

provements     914 

17.  "G."  Notice 914 

18.  "  H."  Applicaticm  for  cer- 

tificiite  of  imjirovements  915 

19.  "I."    Mining   Kccorder's 

certificjite 916 

20.  "J."  Lea.se  of  mill  site  . .  917 

21.  "  K."  Affidavit  on  applica- 

tion prior  to  Crown  Grant 
(mill  site) 917 

22.  "L."    Certificate   of   Im- 

provements (mill  site)  . .  918 

23.  "M."     Ai>plic;iti<m       for 

Crown  grant  (mill  site)  .   918 

24.  "N."    Tunnel    or    drain 

license.  918 

25.  Schedule    of    fees    to    be 

charge<l    919 

//.  Yukon  rUicer  Minituj  Regn- 
UitioHJf  (IS  Januanj^ 
IS'.KS) : 

26.  Free    miner's     certificate 

(see  sec.  3  of  RegtilationH 
printed  in   Chap.  XIX,) 

27.  *'  H."     Application      for 

placer  mining  grant 919 

28.  "  I."  Placer  mining  grant.    920 
28a.  "J."    Certificate  of  the  as- 
signment   of    a     placer 
mining  claim 921 
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Domillioil — Continued.  page 

///.  North  Saskatchewan  River 
Placer  Mining  Begida- 
tions  {17  April  1897) : 

29.  "  A.."  Free  miner's  certi- 

ficate    922 

30.  "H."      Application      for 

placer  mining  grant  ....  923 

31.  "I."  Placer  mining  grant.  924 

32.  "J."  Certificate  of  dispo- 

sition   or    mortgage    of 
claim 925 

33.  Lease     to     dredge     (not 

printed). 

TV.  ' '  Dominion  Mining  Regn- 
lations"  {9Nov.  1889), 
{superseded  {11  March, 
1898)  as  to  Qiuxrtz 
Mining  Claims),  sec. 
1,  supra: 

34.  "G."    Certificate   of    the 

assignment  of  a  mining 
location   926 

35.  "  H."  Affidavit  and  appli- 

cation for  grant  for  placer 
mining 926 

36.  "I."    Grant     for    placer 

mining 928 

37.  ''J."  Certificate  of  the  as- 

signment   of    a    placer 
mining  claim 928 

38.  "  K. "  Grant  to  a  Bed-rock 

Flume  Company    929 

39.  "L."  Grant  for  drainage.  931 

40.  "M."  Notice  of  applica- 

tion to   use  and  divert 
Avater  932 

41.  "N."  Grant   of  right   to 

divert    water    and    con- 
struct ditches 932 

V.   Yukon  Dredging  Lease  Reg- 
ulations {18  Jan.,  1898)  : 

42.  Lease  (not  printed) 


PAGE 

VI.  Dredging  Leases  in  submer- 

ged beds  of  Rivers  in 
Manitoba  and  the 
N.  W.  Territories : 

43.  Lease  (not  printed). 

VII.  Disposal     of     Dominion 

Lands  within  J^O-mile 
Railway  Belt  in  the 
Province  of  Bntish 
Columbia  : 

44.  "M."  Notice   of  applica- 

tion for  right  to  divert 
water  933 

45.  "  N."  Affidavit  in  support 

of  application  for   right 

to  divert  water 934 

46.  "O."  Grant  of  the  right 

to  divert  water ,   934 

VIII.  Indian    Lands   Consoli- 

dated Mining  Regula- 
tions : 

47.  "A."  Application  and  affi- 

davit of  discoverer  of 
Quartz  Mine 935 

48.  *'  B."  Receipt  for  fee  paid 

by  applicant  for  mining 
location 936 

49.  "C."  Receipt  of  fee  on 

extension  of  time  for 
purchase  of  a  mining 
location   937 

50.  "  D."  Patent  of  a  mining 

location   937 

51.  "E."   Certificate   of    the 

assignment  of  a  mining 

location  938 

62.  "F."  Application  for  grant 
for  placer  mining  and 
affidavit  of  applicant  . . .  939 

53.  "G."    Grant    for    placer 

mining 940 

54.  "H."   Certificate   of    the 

assignment  of  a  placer 
mining  claim 941 
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55.    *'I."  Grant  t<>  a  Bedrock 

Flume  Company 941 

5<).    **  J."  Grant  for  drainage  .   943 

57.  "K."  Grant   of  right   to 

divert    water    and    con- 
struct ditches 941 

7A'.    "  rMiid  rules  Ad,  ISOJt'' 
(«.s  mnended)  : 

58.  "  E."  Certificate  of  title. .   944 

59.  "J."  Transfer 945 

GO.   *'K."  Lease 946 

()1.  "L.'  Sljort  covenants  in 

lease 947 

62.    "  M."  Surrender  (»f  lease.   948 
6.1    ''N."  M..rtgage    948 

64.  "  ()."  Encumbrance 949 

65.  *'R."  Short  covenants  in 

mortgage 950 

66.  ''S."  Power  of  attorney  .   953 

67.  "  T."  Revocation  of  i>ower 

of  att^»rney 954 

68.  "  V."  Form  of  caveat  for- 

bidding   registration    or 
dealing  with  lands 954 

69.  "  \V."  AtHdavit  of  attesta- 

tion of  an  instrument  . .  955 


Ontario— 

''The  Mines  Act:' 

70.  Application     for     mining 

lands  and  affidavit  of 
discovery     955 

71.  Attidavits   in    support    of 

application  for  land....   956 

72.  Affidavit   of   original   dis- 

c«)verer  in  support  of  ap- 
plication for  free  loca- 
tion of  40  acres 967 

73.  Affidavit  of  Ontario  I^nd 

Surveyor  re  apfilicntion 
for  free  location  of  40 
acres    957 

74.  Crown  lea.se  (not  printed). 

7.">.  Transfer  of  mining  lease..  958 


In  Michipicttton    Mininy  1  >1  vi- 
sit m  : 

76.  Notice    of    mining    claim 

and  affidavit  of  di.scovery  959 

77.  Certificate    of    record    of 

mining  claim i)60 

78.  Transfer  of  mining  claim.  960 

''The  dnnjyanies  Act "  ; 

79.  License   from   Ontario  to 

Extra-Provincial      Min- 
ing Company 961 

"The  Land  Titles  Ad"  : 

80.  Certificate  of  ownei-ship. .   964 
8L  Caution  against  first  regis- 
tration    965 

82.  Affidavit     in    support    (»f 

caution  before  first  regis- 
tration    965 

83.  Caution  after  registration.  965 

84.  Affidavit     in    support    of 
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SHOKT  AGREEMENT  TO  AUTHORIZE  A  TRIAL  OF 
A  MINE. 

Memorandum  that  A.  B.,  of  ,  on  the  , 

doth  hereby  agree  to  give  full,  exclusive  and  irrevocable  license  and 
authority  to  E.  F.  and  G.  H.  for  12  months,  now  next  ensuing,  to 
prospect,  develop  and  work  all  that  vein  or  part  of  a  vein  situate 
for  the  space  of  yards  in  length  and  yards  in 

breadth  (insert  description).  And  also  to  prospect,  develop  and  work 
within  the  limits  aforesaid  any  other  veins  or  parts  of  veins  which 
may  be  discovered  or  intersected,  except  such  parts  thereof  as  may 
be  then  previously  demised  or  authorized,  to  be  worked  upon  the 
following  terms,  that  is  to  say:  That  such  trial  or  search  shall  be 
commenced  within  a  month  from  the  date  hereof,  and  be  thence- 
forth proceeded  with  regularly  by  at  least  able  and  sufficient 
miners  daily  upon  the  average  of  the  whole  period;  that  the  said 
E.  F.  or  G.  H.,  or  their  agents,  shall  at  all  times  give  a  correct  ac- 
count of  the  state  of  such  trial  to  the  said  (agent),  or  to  the  agents 
of  the  said  when  thereto  required;  that  one  full 
part  or  share  of  all  the  ore  produced,  well  washed  and  fit  for  smelting, 
shall  be  regularly  rendered  to  the  said  A.  B.,  and  that  all  the  ore  pro- 
duced which  shall  belong  to  other  persons,  shall  be  wholly  rendered 
to  such  persons  in  its  natural  and  unwashed  state. 

Form  of  Option  to  Purchase  with  Right  to  Sink  Test  Shaft. 

This  indenture  made  in  duplicate  this  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 

Between  of  the  of 

in  the  of  ,  prospector,  and  of  the  of 

,  in  the  of  ,  and  Province  of 

Ontario,   prospector,   hereinafter  called  "  the   Prospectors,"   of  the 
one  part;  and  of  London, 

England,  hereinafter  called  "  the  Company,"  of  the  other  part. 

Whereas  the  Prospectors  have  represented  to  the  Company  that 
they  are  entitled  to  a  lease  under  "  The  Mines  Act "  of  Mining  Lo- 
cation Number  ,  containing  acres,  situated 

in  the  District  of  Rainy  River,  and  Province  of  Ontario, 
and  are  desirous  of  having  the  Company  develop  the  said  Mining 
Location  for  the  benefit  and  advantage  of  the  Prospectors  in  adjoin- 
insT  locations. 
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And,  whereas,  tlie  Prospectors  have  ofTered  to  transfer  to  the 
Company  all  tlieir  interest  in  the  said  Alining  lease  of  said  Mining 
Location  ,  if  the  ('onii)any  would  enter  into  this  agree- 

ment, which  the  Company  has  consented  to  do. 

Now,  therefore,  this  agreement  witnesseth,  that  in  consideratioa 
of  the  i)remises  and  of  the  covenants  and  agreements  herein  con- 
tained, tiie  Prospectors  for  themselves,  their  executors,  administra- 
tors and  assigns,  and  the  said  Company  for  tliemselves,  their  suc- 
cessors and  assigns,  covenant  and  agree  each  with  the  other  as  fol- 
lows:— 

(1)  The  Prospectors  will  forthwith  transfer  to  the  Company 
the  said  lease  of  Alining  Location  Number  absolute  in 
form  and  effectual  to  vest  the  said  Mining  Location  in  the 
said  Company  free  from  all  encumbrances. 

(2)  The  Company  will  forthwith  after  the  transfer  of  said 
mining  lease  to  them,  commence  to  sink  a  mining  shaft  on  said 
location  ;  in  case  the  Company  do  not  sink  the  said  shaft  to 
a  dej)th  of  feet,  and  desire  to  discontinue  such  sinking,  then 
and  in  sucli  case  the  Company  agree  to  give  up  to  the  Prospectors 
any  and  all  rights  to  said  location  held  by  them. 

(3)  That  if  after  sinking  said  shaft  to  a  depth  of  feet, 
or  at  any  depth  between  feet  and  feet,  the  Company 
desire  to  discontinue  sinking,  then  and  in  such  case  the  Comj)any 
hcre])y  agree  either  to  give  up  all  rights  to  said  location  as  above 
7iientioned,  or  they  may  have  the  oj)tion  to  purchase  the  lease  of  said 
location  outright  for  the  price  or  sum  of                  dollars. 

(4)  The  Prospectors  shall  have  the  right  at  any  time  while 
such  sinking  as  aforesaid  is  in  progress,  to  examine  such  shaft  and 
take  samples  therefrom. 

In  witness  whereof  the  Prospectors  have  hereunto  set  their 
hands  and  seals,  and  the  Comj)any  have  executed  this  Agreement 
by  ,  their  attorney  in  Canada. 

Signed,  sealed  and  delivered       ) 

in  the  presence  of  * 


AGREE^rEXT  EOR  LEASE   OF  ^fTXES. 

"Nfemorandum  of  agreement,  made  the  day  of  ,  18     . 

P»ot ween  (lessor)  of  the  one  part,  and 

(Irssco)  of  the  other  part. 

The  said  (lessor),  for  himself,  his  heirs  and  assigns,  in  considera- 
tion of  the  rent,  resers'ations,  stipulations  and  agreements  herein- 
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after  contained  on  the  part  of  the  said  (lessee),  his  executors,  ad- 
ministrators and  assigns  to  be  paid  and  performed,  doth  hereby  con- 
tract and  agree  with  the  said  (lessee),  his  executors,  administrators 
and  assigns,  that  he,  the  said  (lessor),  his  heirs  or  assigns,  shall  and 
will  (with  the  consent  and  approbation  of  such  parties  as  shall  be 
necessary),  on  or  before  the  day  of  ,  now  next  ensuing, 

or  at  any  time  afterwards,  upon  the  request  in  writing  of  the  said 
(lessee),  his  executors,  administrators  or  assigns,  grant  and  deliver 
unto  the  said  (lessee),  his  executors,  administrators  or  assigns,  a 
good  and  valid  demise  or  lease  of  all,  etc.  (the  parcels,  habendum 
and  reddendum,  may  be  in  the  forms  usually  contained  in  leases): 

x\nd  the  said  (lessee),  for  himself,  his  heirs,  executors  and  ad- 
ministrators, doth  hereby  covenant  and  agree  with  the  said  (lessor), 
his  heirs  and  assigns,  that  he  the  said  (lessee),  his  executors,  ad- 
ministrators and  assigns,  shall  and  will  accept  the  said  demise  or  lease 
when  so  granted  as  aforesaid,  and  execute  a  counterpart  thereof 
when  required  by  the  said  (lessor),  his  heirs  or  assigns,  and  pay  one- 
half  of  the  costs  and  charges  attending  the  preparation  and  execu- 
tion, as  well  of  such  lease  and  counterpart  as  of  this  present  agree- 
ment and  duplicate  hereof. 

And  it  is  hereby  declared  and  agreed  that  there  shall  be  con- 
tained in  the  said  lease  the  following  covenants,  provisoes  and  agree- 
ments on  the  part  of  the  said  (lessee),  his  executors,  administrators 
and  assigns,  that  is  to  say,  etc.  (here  insert  the  clauses  applicable  to 
the  particular  description  of  lease  intended  to  be  granted,  including 
the  clause  of  re-entry,  and  including  also  a  right  in  (lessor)  to  pur- 
chase the  machinery  and  mining  implements  generally,  or  any  por- 
tion thereof  without  purchasing  the  rest. 

And  it  is  hereby  further  agreed  and  declared,  that  the  said  lease 
shall  contain  on  the  part  of  the  said  (lessor),  his  heirs  and  assigns, 
proper  covenants  for  title,  for  quiet  enjoyment,  and  for  further  as- 
surance; and  also  that  it  shall  be  lawful  for  the  said  lessee,  his  execu- 
tors, administrators  and  assigns,  upon  payment  and  performance  of 
the  rents,  covenants,  and  agreements  on  his  and  their  part 
hereinbefore  mentioned  or  referred  to,  to  remove  and  take  away 
within  twelve  months  after  the  determination  of  the  said  term  all 
the  machinery,  implements  of  mining  and  other  materials  used  for 
the  purposes  aforesaid,  and  legally  removable  by  a  tenant,  unless 
the  same  shall  have  been  purchased  by  the  said  (lessor),  his  heirs  or 
assigns;  provided  always,  and  it  is  hereby  further  declared  and 
agreed,  that  until  such  lease  shall  be  so  granted  as  aforesaid,  the  said 
(lessee),  his  executors,  administrators  and  assigns  shall  enter  upon, 
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work  and  occupy  the  said  mine  and  vein  and  premises  hereby  agreed 
to  be  demised,  sii])ject  to  the  covenants,  reservations,  provisoes  and 
agreements  liereinbefore  mentioned  or  referred  to  on  his  or  their 
])arts  to  l)e  i)aid  and  ])erformed  as  fully  as  if  such  lease  had  been 
actually  executed  and  accepted,  but  that  in  case  the  said  (lessee), 
his  executors,  administrators  or  assigns,  shall  not  from  time  to  time 
observe  and  perform  such  covenants,  reservations,  provisoes  and 
agreements,  then  it  shall  be  lawful  for  the  said  (lessee),  his  heirs  and 
iissign.s  to  enter  into  and  upon  the  said  mine  or  vein  and  ])remises 
hereby  agreed  to  be  demised,  and  the  same  to  re-possess  and  enjoy 
as  in  his  and  their  former  estate,  freed  and  discharged  from  this 
present  agreement,  and  all  actions,  suits,  claims  and  demands  what- 
soever in  respect  thereof;  and  all  the  estate  or  interest  hereby  agreed 
to  be  granted  to  the  said  (lessee),  his  executors,  administrators  or 
assigns,  shall  absolutely  cease  and  determine  both  at  law  and  in 
c({uity,  but  without  ])rejudice  to  any  legal  or  equitable  remedies 
which  may  accrue  to  the  said  (lessor),  his  heirs  and  assigns,  by  reason 
of  the  non-observance  or  non-performance  of  any  of  the  covenants, 
jirovisoes  and  agreements  herein  contained,  either  before  or  after 
such  determination. 
In  witness,  etc. 


AGREEMENT    FOR   MIXING    SYNDICATE  OR   PART- 
NERSHIP. 

This  indenture,  made  the  day  of  between 

(tnistees),  of  the  one  part,  and  (other  partners),  of  the  other  i)art: 
Whereas  (recite  lease  of  mines  to  trustees);  and  whereas  the  said 
])arties  hereto  have  agreed  to  enter  into  ])artnershi])  in  the  working 
of  the  mines  comprised  in  the  said  and  in  the  selling  of  the 

])roduce  thereof,  upon  the  terms  and  in  manner  hereinafter  con- 
tained and  exjjressed;  and  whereas  the  said  sum  of  $  was 
contrii)uted  ])y  the  several  ])arties  hereto  of  the  second  ])aH  in  the 
shares  and  proportions  in  which  it  is  hereinafter  provided  that  they 
shall  ])e  entitled  to  the  property  of  the  ])artnership  or  company  in- 
tended to  be  hereby  constituted,  now  this  indenture  witnesseth  that, 
in  ])ursuancc  of  the  said  agreement,  they,  the  said  (trustees),  hereby 
i-everally  covenant  with  the  said  parties  hereto,  of  tlie  second  part, 
severally  and  respectively,  that  they,  the  said  (trustees),  their  execu- 
tors, administrators  and  assigns,  shall  and  will  stand  and  be  possessed 
of  and  interested  in  the  mines,  hereditaments  and  premises  com- 
]irised  in  during  the  said  term  of  years,  and 
during  any  other  term  or  terms  which  the  said  (trustees),  their  execu- 
tors, administrators  or  assigns,  acting  as  trustees  for  the  partnershif 
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hereby  contemplated,  may  obtain  therein  [under  any  future  lease  or 
leases  thereof,  subject  to  the  rent  or  rents  and  covenants  in  and  by 
the  said  indenture  of  lease,  or  in  and  by  any  lease  or  leases  to  be 
hereafter  thereof  made  as  aforesaid,  and  on  the  lessee's  part  to  be 
respectively  paid,  observed  and  performed]  in  trust  for  the  several 
parties  hereto  of  the^  first  and  second  parts,  and  their  respective  ex- 
ecutors, administrators  and  assigns,  in  the  shares,  proportions,  and 
in  manner  hereinafter  mentioned;  and  shall  and  will,  during  the 
continuance  of  the  said  term  or  terms,  pay,  observe  and  perform 
such  rent  or  rents,  covenants  and  conditions  respectively  as  afore- 
said; and  this  indenture  witnesseth  that,  in  further  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  premises,  each  of  the 
said  parties  hereto,  so  )far  as  the  covenants  and  agreements  herein 
contained  are  to  be  performed  and  observed  by  him,  his  executors 
and  administrators,  hereby  covenants  with  the  others  of  them  jointly 
and  severally  in  manner  following  -  (that  is  to  say)  : 

1.  The  parties  hereto  shall  and  will,  subject  to  the  provisions 
herein  contained,  become  and  continue  partners  in  the  business  of 

as  from  the  day  of  18     , 

for  the  term  of  years,  or  until  the  said  mines  shall  be  ex- 

hausted or  abandoned,  as  hereinafter  mentioned,  for  the  purpose  of 
digging,  trenching,  working  and  winning  the  mines,  seams,  de- 
posits and  veins  comprised  in  and  of  manufacturing, 
selling,  and  disposing  of  the  produce  thereof. 

2.  The  business  of  the  partnership  shall  be  carried  on  under  the 
name  or  firm  of  (which  firm  is  hereinafter 
called  "  the  company  "),  at  aforesaid,  or  at  such  other 
place  or  places  as  shall  be  determined  by  a  majority  in  value  of  the 
partners  for  the  time  being  in  manner  hereinafter  mentioned. 

3.  The  title  to  and  interest  in  the  property  of  the  company 
shall  be  divided  into  equal  shares,  of  which  shares  shall 
belong  to  (partner),  etc. 

4.  The  original  capital  of  the  company  shall  consist  of  the  said 
mines  and  premises  comprised  (which  are  estimated  and 
shall  be  taken  to  be  of  the  value  of  $  ),  and  of  money  capital 
to  the  amount  of  $  ,  which  shall  be  contributed  by  the  said 
partners  in  proportion  to  their  respective  shares  and  interest  in  the 
property  of  the  company  for  the  time  being  ;  and  by  such  instal- 
ments and  at  such  times  as  shall  be  agreed  upon  by  a  majority  in 
value  of  the  partners  for  the  time  being  as  hereinafter  mentioned. 
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5.  The  capital  of  the  company  may  at  any  time  or  times  be  in- 
crer.sed,  pursuant  to  a  special  resolution,  to  any  amount  not  exceed- 
ing the  further  sum  of  $  in  addition  to  the  original  capital; 
and  such  additional  capital  shall  be  contributed  and  i)aid  by  the 
partners  in  proportion  to  their  respective  shares  and  interest  in  the 
l)r(ip('rty  of  the  company  for  the  time  being,  and  shall  be  credited  to 
theiu  in  tlie  ])r()portions  in  which  it  shall  be  brouglit  in. 

G.  The  company  may,  at  any  time  or  times,  authorize  any 
l)artner  or  j)artners  to  advance  any  sum  or  sums  of  money  to  the 
ccmi)any,  or  to  leave  undrawn  any  sum  or  sums  to  which  such 
]»artner  or  partners  shall,  upon  the  taking  of  any  such  annual  ac- 
count as  is  liereinafter  mentioned,  appear  to  be  entitled  in  respect 
of  i)rolits,  ]}y  way  of  loan  to  the  company  to  be  repayable  to  him  or 
them  by  tlie  company  calendar  months  after  deuuind  in 

writing,  and  to  bear  interest  as  from  the  time  of  the  nuiking  of  such 
advance  or  of  the  taking  of  sucli  account  (as  the  case  may  be),  at  the 
rate  of  per  cent,  per  annum.     (Provided  always,  tliat  no  one 

J  aitner  shall,  except  pursuant  to  a  special  resolution,  be  authorized 
to  advance  or  leave  undrawn  by  way  of  loan  any  sum  or  sums  in  the 
aggregate  exceeding  the  sum  of  $  over  and  above  the  sum  or 

sums  for  the  time  being  contributed  by  him  in  respect  of  capital; 
and  for  this  j)urpose  the  collective  holders  of  any  share  or  shares  shall 
b<'  deenuMl  to  be  one  partner.) 

T.  rpoii  the  neglect  or  refusal  of  any  i)artner  to  pay  his  propor- 
tion of  the  capital  or  any  instalment  thereof,  it  shall  be  lawful  for 
tTie  other  |  artners  for  the  time  being,  either  to  charge  such  default- 
ing partner  with  such  pro])ortion,  and  with  interest  thereon  at  the 
late  of  per  cent,  per  annum,  or  at  their  option  to  sell  and 

dis])ose  of  all  or  any  of  the  shares  or  share  of  such  partner  in  manner 
hereinafter  })rovided,  in  case  of  a  breach  of  any  of  the  agreements 
herein  contained;  and  in  case  they  shall  sell  and  dispose  of  all  the 
share  and  interest  of  such  partner  in  the  com})any,  then  to  expel 
such  partner  in  manner  and  with  the  consequences  hereinafter  pro- 
vided. 

S.  of,  etc.,  shall  be  the  first  manager  of  the  com- 

I'any,  and  shall  continue  to  act  as  such  manager  for  the  period  of 
twelve  calendar  months  from  the  date  of  these  presents,  and  there- 
after, unless  and  until  be  shall  resign  his  appointment  by  giving  to 
the  company  notice  in  writing  of  his  intention  to  resign  at  least  three 
( alondar  months  before  such  resignation,  or  unless  and  until  he  shall 
be  removed  or  dismissed  in  manner  hereinafter  provided. 
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9.  The  said  manager  shall  manage  and  transact  the  works  and 
business  of  the  company,  and  act  for  and  on  behalf  of  the  company, 
at  snch  salary  as  shall  be  agreed  upon,  but  subject  in  all  respects  to 
the  superintendence,  management,  direction  and  control  of  the  said 
company,  and  to  removal  or  dismissal  by  them  at  any  time  after  the 
expiration  of  months  from  the  date  of  these  presents, 
with  or  without  previous  notice  or  cause  assigned;  Provided  that  the 
said  manager,  in  case  he  shall  be  removed  or  dismissed,  shall  be  en- 
titled to  his  salary,  or  an  apportioned  part  thereof,  for  the  full  period 
of  next  following  the  day  on  which  he  shall  receive 
notice  of  such  removal  or  dismissal. 

10.  The  company  may  from  time  to  time  appoint  and  remove 
any  other  person  (whether  partner  or  not)  to  be  manager  of  the  com- 
pany, with  such  powers  and  authorities,  upon  such  terms,  and  sub- 
ject as  aforesaid,  subject  to  any  agreement  between  the  company  and 
such  other  person  on  his  appointment. 

11.  The  manager  for  the  time  being  may  engage  and  employ 
such  clerks,  agents,  servants,  miners,  labourers  and  workmen,  and  at 
such  salaries  as  he  shall  think  fit  (but  subject  to  such  control  as  afore- 
said), and  may  make  all  usual  and  proper  contracts  and  payments 
for  the*  management  and  carrying  on  of  the  business  and  works  of 
the  company;  and  such  manager  shall  observe  and  perform  in  all 
respects  the  covenants  and  conditions  contained  in  the  above  recited 
lease,  and  in  every  other  lease  of  any  hereditaments  and  premises  to 
be  for  the  time  being  employed  for  the  purposes  of  the  company. 
But  such  manager  shall  not,  without  the  previous  sanction  of  the 
said  company,  unless  there  be  an  urgent  necessity  for  doing  so,;,com- 
mence  or  prosecute  any  action  or  proceeding  against  any  person  or 
persons;  nor  release  or  compound  for  any  debt  or  debts  amounting 
to  $  or  upwards,  which  shall  be  owing  to  the  company  and 
not  fully  paid;  nor  on  any  account  without  such  previous  sanction, 
draw,  make,  accept,  sign  or  endorse  any  bill  of  exchange,  promissory 
note,  or  other  draft  or  security,  in  the  name  or  on  account  of  the 
company,  except  in  the  ordinary  course  of  transacting  the  necessary 
business  of  the  company;  and  any  manager  who  shall  break  this  last 
condition,  shall  immediately  pay  to  the  use  of  the  company  twice 
the  amount  of  the  sum  for  which  such  bill,  note  or  other  draft,  or 
security  shall  purport  to  make  the  company  liable  as  liquidated 
damages. 

12.  No  partner,  except  the  manager  for  the  time  being,  shall 
buy,  order,  sell, or  contract  for  the  purchase  or  sale  of  any  goods,  wares. 
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inercliaiidises,  or  articles  for  the  said  coni})aiiy,  or  draw,  make,  accept, 
sign,  or  endorse  any  bill  of  exchange,  promissory  note,  draft,  or  other 
security,  or  enter  into  any  other  contract  for  or  in  behalf  or  on  ac- 
count of  tlie  company  (otherwise  than  by  voting  as  aforesaid),  or 
meddle  or  interfere  (otherwise  than  as  aforesaid)  with  the  goods, 
effects,  or  business  of  the  company. 

13.  Facli  of  the  ])artners  for  the  time  being  of  the  company 
shall,  from  time  to  time,  pay  and  discharge  all  the  i)rivate  and  sepa- 
rate del)ts  now  or  hereafter  due  or  owing  from  him  or  her  to  the 
comjiany,  or  to  any  other  person  or  persons  whomsoever,  and  shall 
keep  indemnified  the  comjiany  and  the  other  members  thereof,  and 
the  property,  estate  and  effects  of  the  company  and  members  from 
and  against  such  private  and  separate  debts  and  all  actions,  execu- 
tions, ])roceedings,  costs,  damages,  and  expenses  for  or  on  account  of 
the  same  or  relating  thereto. 

]  I.  The  company  shall  meet  at  on  the  in  every 

in  every  year,  or  on  such  other  day  within  days 

next,  before  or  after  such  day,  as  the  manager  for  the  time  being 
sliall  api;oint,  and  that  in  all  cases  days'  previous  notice  of 

each  such  meeting  shall  be  previously  given  by  such  manager  by 
advertisement  in  some  newspaper  published  and  generally  circulated 
within  ,  and  also  by  a  circular  letter  to  be  sent  through 

the  post  by  such  manager  to  every  member  of  the  said  company, 
whose  address  shall  be  known  to  or  readily  discoverable  by  such 
manager. 

15.  On  the  written  requisition  of  any  of  the  members 

of  the  com]>any,  an  extraordinary  meeting  of  the  company  shall  be 
convened  at  not  less  than  notice  by  means  of  such  advertise- 

ment and  circular  as  aforesaid,  to  be  respectively  signed,  inserted 
and  issued  either  by  such  manager,  or  in  case  of  his  refusal  or  neglect, 
by^he  mend)ers,  or  any  of  them  re([uiring  the  same;  Pro- 

vided always,  that  the  object  of  calling  such  meeting  shall  be  ex- 
pressed in  such  advertisement  and  circular  respectively,  and  that  such 
meeting  shall  not  have  any  authority  or  power  to  bind  the  company 
in  rosjx'ct  of  any  matter  which  shall  not  fairly  come  within  the  object 
of  the  meeting,  as  expressed  in  such  adverti.'^ement  and  circular 
lospectively. 

in.  Knch  holder,  or  the  collective  holders  of  one  th  share  in 
ti.e  fonipniiy,  shall  be  entitled  to  a  vote  in  respect  of  such  share,  and 
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each  holder  or  the  collective  holders  of  more  than  one  th  share 
shall  be  entitled  to  a  vote  in  respect  of  each  th  share  so  held 

by  such  holder  or  collective  holders;  and  such  vote  or  votes  may  be 
given  by  such  holder  or  collective  holders  personally  or  by  any  mem- 
ber of  the  company  whom  he  or  they  may,  by  writing  under  his  or 
their  hand,  authorize  to  vote  on  his  or  their  behalf  at  any  particular 
meeting,  or  on  any  particular  question  at  such  meeting,  such  au- 
thority being  given  within  the  weeks  next  preceding  sucli 
meeting,  but  extending  (unless  revoked)  to  any  adjournment  of  such 
meeting. 

17.  A  special  resolution  within  the  meaning  of  these  articles 
shall  mean  a  resolution  passed  at  an  extraordinary  meeting  of  the 
company  by  a  majority  in  number,  and  not  less  than  in 
value  (in  respect  of  shares)  of  the  members  voting  personally  or  by 
proxy  as  aforesaid  at  such  meeting. 

18.  All  questions  relating  to  the  company  and  its  property  and 
business,  not  hereby  expressly  required  to  be  determined  by  a  special 
resolution,  may  be  determined  either  at  a  or  extraordinary 
meeting  by  an  ordinary  resolution,  that  is  to  say,  a  majority  in  num- 
ber of  the  members  voting  personally  or  by  proxy  at  the  meeting. 
In  case  of  an  equality  of  votes  on  an  ordinary  resolution,  the  same 
shall  be  deemed  to  have  been  negatived. 

19.  The  manager,  for  the  time  being,  shall  attend  every 

and  extraordinary  meeting,  and  shall  enter  true  and  accurate  minutes 
of  all  resolutions  passed  at,  and  proceedings  of,  such  meeting  in  a 
book  to  be  kept  for  the  purpose. 

20.  All  usual  and  necessary  books  of  account  shall  be  provided 
at  the  expense  of  the  company,  and  kept  by  the  manager  for  the  time 
being,  in  which  shall  be  clearly  written  or  entered  a  just,  true,  com- 
plete and  particular  account  of  all  sums  of  monej  paid  and  received, 
and  of  all  debts  contracted  and  sales  and  purchases  made,  and  of  all 
other  matters  and  things  conducive  to  and  proper  for  manifesting 
the  true*  state  and  condition  of  the  affairs  of  the  company,  which 
books,  together  with  all  deeds,  securities,  maps,  plans,  letters,  docu- 
ments, and  vouchers,  belonging  to  the  company,  shall  be  kept  at 
the  principal  office  of  the  company,  and  be  there  subject  to  the  free 
inspection  of  every  member  of  the  company,  or  his  agent  or  solicitor 
at  all  reasonable  times,  for  the  purpose  of  perusing  or  examining  the 
same,  or  of  taking  extracts  or  copies  from  or  of  the  same. 

57—11 
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21.  All  bills,  notes,  receipts,  accounts,  and  securities  shall  be 
made  and  taken  by  the  manager  or  trustees  for  the  time  being  in  the 
name  of  the  company,  and  all  bonds,  conveyances,  securities,  and 
ai^suranccd  t^hall  be  made  and  executed  in  the  names  of  the  said 
{trustees),  or  such  other  persons  as  shall  be  appointed  by  the  com- 
])any  for  such  purpose. 

22.  In  the  meeting  which  shall  take  place  in  or  for 
the  of  in  each  year,  a  general  account  in  writing 
shall  be  taken  and  made  by  the  partners  of  all  sales  which  shall  have 
been  made,  and  of  all  the  stocks,  monies,  credits,  debts,  and  liabili- 
ties of  the  company,  and  of  all  such  other  matters  as  are  usually 
comprehended  in  annual  accounts,  of  the  same  nature,  or  shall  be 
necessary  and  proper  in  relation  to  the  business  and  transactions  of 
the  company,  and  a  just  valuation  and  appraisement  shall  be  made 
and  approved  by  the  parties  present  at  such  meeting,  of  all  the  par- 
ticulars and  matters  included  in  such  account  which  are  capable  of 
l)eing  appraised,  and  the  materials  for  such  appraisement  shall  be 
furnished  by  the  manager  for  the  time  being,  who  shall  also  dis- 
tinguish to  the  best  of  his  ability  between  the  good  and  bad  debts 
due  to  the  company,  and  such  general  account  and  valuation  shall 
from  time  to  time  be  entered  in  a  book  (to  be  kept  as  aforesaid),  and 
signed  by  the  members  of  the  company  for  the  time  being,  who  shall 
also  sign  any  duplicate  thereof,  which  may  be  required  and  ten- 
dered to  be  signed  by  any  of  the  said  members;  and  the  allowance 
and  signature  of  such  account  by  the  majority  of  the  members  pre- 
sent at  such  meeting  as  lastly  aforesaid,  or  at  any  adjournment  of 
such  meeting  (the  time  and  place  of  such  adjourned  meeting  having 
l^een  duly  notified  in  manner  aforesaid  at  the  least  before 
the  happening  thereof),  shall  be  binding  on  all  the  members  of  the 
company,  except  as  to  any  manifest  error  to  the  amount  of  $ 

or  upwards  which  may  be  discovered  within  the  year  following  such 
meeting;  Provided  always,  that  no  such  member  shall  Ix;  entitled  to 
receive  any  dividends  or  profits  arising  from  the  partnership  trans- 
actions, unless  and  until  he  shall  have  signed  auch  annual  account. 

•  23.  It  shall  be  lawful  for  any  partner  during  his  life  or,  by  will, 
after  his  decease,  with  the  consent  of  the  other  partners  expressed 
by  special  resolution,  to  introduce  into  the  company  any  one  person, 
Ix'ing  of  full  age,  whom  he  may  think  proper,  and  to  transfer  to  him 
all  or  any  of  his  shares  or  share  in  the  company;  and  also,  by  will, 
without  such  consent,  bequeath  to  any  son  or  sons,  being  of  full  age, 
all  or  anv  of  the  shares  or  share  which  such  testator  shall  hold  at 
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his  death  ;  Provided  always,  that  nothing  herein  contained  shall 
authorize  the  transfer  or  bequest  of  less  than  one  entire  share  to 
any  person. 

24.  If  any  partner  shall  during  the  continuance  of  the  company 
become  insane,  or  bankrupt,  or  suffer  a  receiving  order  to  be  made 
against  him,  or  enter  into  any  composition  or  arrangement,  statu- 
tory or  otherwise,  for  the  benefit  of  his  creditors  generally,  then  such 
partner  shall,  so  far  as  he  is  concerned,  cease  to  be  a  member  of  the 
company. 

25.  Any  partner  may  retire  from  the  company  on  the 

day  of  in  any  year  during  the  partnership  term  upon 

leaving  for  the  manager,  or  sending  to  him  through  the  post,  at  the 
office  for  the  time  being  of  the  company,  not  less  than 
previously,  a  notice  in  writing  of  his  intention  to  retire. 

26.  If  any  partner  shall  die  during  the  continuance  of  the 
company,  or  so  cease  as  aforesaid  to  be  a  member  of  the  company,  or 
retire  therefrom,  the  partnership  relation  or  contract  hereby  intended 
to  be  constituted  shall  not  be  determined  as  between  the  other  mem- 
bers of  the  company,  but  shall  continue  until  the  end  of  the  part- 
nership term,  subject  to  the  covenants,  stipulations,  and  provisions 
herein  contained  so  far  as  applicable  to  such  continued  partnership; 
and  in  such  case,  if  the  partner  so  ceasing  to  be  a  member  of  the 
company  or  dying  shall  not  have  transferred  or  bequeathed  the 
whole  of  his  shares  or  share  in  the  company,  the  value  of  the  shares 
or  share  for  the  time  being  held  by  him  shall  be  ascertained,  and 
after  deducting  therefrom  the  amount  (if  any)  which  shall  be  re- 
quired for  the  settlement  and  discharge  of  the  demands  of  the  com- 
pany against  such  member,  shall  be  paid  out  to  him,  or  his  com- 
mittees, assignees,  or  executors  or  administrators,  out  of  the  capital, 
assets,  and  profits  of  the  company. 

27.  For  the  purposes  of  the  payment  to  be  made  pursuant  to 
the  last  article,  in  the  case  of  a  partner  so  dying  or  ceasing  to  be  a 
member  of  the  company,  or  retiring  therefrom  as  aforesaid  before 
the  day  of  ,  then  the  value  of  each  share  held  by  him 
for  the  time  being  shall  be  taken  to  be  an  aliquot  share  of  the  esti- 
mated value  of  the  said  mines,  and  premises  comprised  in  the  said 
lease,  and  of  the  money-capital  contributed  by  him,  for  the  time 
being,  with  interest  thereon  at  the  rate  of  per  cent,  per  annum, 
to  be  computed  as  to  the  estimated  value  of  the  said  mines  and  pre- 
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inises  as  from  the  date  of  these  presents,  and  as  to  the  said  money- 
capital  as  from  the  time  at  which  it  shall  have  been  contributed; 
and  in  the  case  of  a  partner  so  dying  or  ceasing  to  be  a  member  of 
the  company,  or  retiring  therefrom  after  the  day  of 

next,  then  the  value  of  each  share  held  by  him  for  the  time  being 
shall  be  taken  to  be  an  aliquot  share  of  the  property  and  assets  of 
tlie  company  as  shown  by  the  last  preceding  annual  general  account 
(which  account  shall  for  this  purpose  be  binding  and  conclusive  on 
all  persons  interested),  with  interest  thereon  at  the  same  rate  from 
I  he  date  of  such  account;  Provided  always  that  in  addition  to  pay- 
ment of  the  value  of  the  shares  or  share  so  ascertained  as  aforesaid 
and  of  interest  thereon  as  aforesaid,  the  person  or  persons  entitled 
to  receive  payment  of  the  same  shall  also  be  entitled  to  repayment 
by  the  company  of  all  advances  made  to  the  company,  or  undrawn 
l)rofits  left  in  the  business  pursuant  to  paragraph  5  hereof,  and  in- 
terest accrued  due  thereon. 

28.  The  sum  to  be  paid  out  under  paragraph  26  hereof,  shall  be 
paid  either  immediately,  or  as  soon  as  conveniently  may  be,  in  one 
aggregate  sum,  with  interest  at  the  rate  aforesaid  as  from  such  death, 
cessation  of  membership,  or  retirement  as  aforesaid  until  actual  pay- 
ment thereof,  or  (if  the  surviving  or  continuing  partners  shall  so 
determine)  by  equal  instalments  to  be  secured  in  manner  hereinafter 
mentioned,  that  is  to  say,  the  surviving  or  continuing  partners  shall 
enter  into  a  joint  and  several  bond  in  a  sulTicient  penalty  for  securing 
the  amount  of  the  said  sum  to  the  person  or  persons  entitled  thereto 
by  equal  instalments  at  the  respective  periods  of 

next  after  the  date  of  such  death,  cesser  of  membership 
or  retirement  as  aforesaid,  with  interest  as  from  that  date  for  so 
much  of  the  said  sum  as  shall  for  the  time  being  remain  unpaid  at 
the  date  of  the  payment  of  each  instalment,  but  with  jiower  for  the 
surviving  or  continuing  partners  or  jiartner  at  any  time  to  pay  off, 
by  way  of  anticipation,  tlie  wliole  of  the  instalments  or  instalment 
for  the  time  being  unpaid  of  the  said  sum,  with  any  interest  accrued 
due  up  to  the  day  of  payment,  on  giving  to  the  person  or  persons 
entitled  to  receive  such  payment  days'  notice  in  writing  of 

their  intention  so  to  do. 

20.  All  shares  and  interest  of  a  partner  so  dying,  ceasing  to  be 
a  member  of  the  company,  or  retiring,  of  and  in  the  good  will,  pro- 
I'crty,  assets  and  profits  of  the  company,  shall  as  from  the  death, 
( essor  of  membership,  or  retirement  belong  to,  and  the  whole  of  his 
lialtilitirs  in  respect  of  the  business  and  transactions  of  the  company. 
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after  that  date  shall  be  borne  by  the  surviving  or  continuing  part- 
ners alone,  and  all  proper  and  necessary  assignments,  transfers,  and 
assurances,  shall  be  made  and  executed  by  the  executors  or  ad- 
ministrators of  the  partner  so  dying  as  aforesaid,  or  by  the  partner  so 
ceasing  to  be  a  member  of  the  company,  or  retiring,  or  his  com- 
mittees, trustees,  or  assigns,  for  effectually  vesting  his  shares  or 
share  and  interest  in  the  company  in  the  surviving  partners  and  for 
releasing  the  surviving  partners  from  all  claims  and  demands  of  such 
partner,  his  executors,  administrators,  committees,  trustees,  or  as- 
signs as  the  case  may  require;  and  all  the  surviving  partners  shall, 
by  bond  or  otherwise  as  may  reasonably  be  required,  effectually 
indemnify  and  thereafter  keep  indemnified  such  partner,  or  his 
executors,  administrators,  committees,  trustees  or  assigns,  and  his 
and  their  estates  and  effects  against  all  actions,  proceedings,  claims 
and  demands  on  account  of  the  partnership. 

30.  If  any  member  of  the  company,  except  as  aforesaid,  shall 
draw,  make,  accept,  sign  or  endorse  any  bill,  note,  draft,  or  security 
on  account  of  the  company,  shall  be  attached,  seized  or  taken  in 
execution  on  account  of  any  private  debt  or  engagement  of  any  mem- 
ber, or  if  any  member  shall  apply  to  his  own  separate  use  any  of  such 
effects,  property,  or  money,  it  shall  be  lawful,  by  a  special  resolution, 
to  dissolve  and  put  and  end  to  the  partnership,  and  to  expel  him 
therefrom,  and  the  share  and  interest  of  such  member  in  the  partner- 
ship shall,  at  the  option  of  such  majority,  be  either  retained  by  the 
company,  at  its  value,  to  be  ascertained  by  valuation  as  provided  in 
paragraph  27  hereof,  and  the  value  of  such  share  or  shares  shall  be 
applied  in  the  settlement  or  reduction  of  the  demands  of  the  com- 
pany against  such  offending  member  on  his  making  and  executing 
such  assignments,  transfers,  and  assurances  as  may  be  necessary  for 
vesting  his  shares  or  share  and  interest  in  the  property  and  assets 
of  the  company  in  the  continuing  partners,  and  for  releasing  all 
demands  against  the  company  in  respect  of  his  partnership  therein. 

31.  It  shall  be  lawful  for  the  members  for  the  time  being,  by 
special  resolution,  either  to  discontinue  and  dissolve  the  said  part- 
nership before  the  expiration  of  the  said  term  of  years  (such 
discontinuance  or  dissolution  not  to  take  effect  before  the  expiration 
of  from  the  day  on  which  such  meeting  shall  be  held), 
or  during  the  last  year  of  such  term,  to  continue  and  extend  the 
partnership  for  any  additional  term  of  not  more  than 

upon  the  terms  herein  contained,  and  to  procure  a  renewal  of  any 
lease  or  leases  which  shall  then  belong  to  the  company;  Provided 
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that  no  such  dissolution  or  extension  of  the  partnership  shall  be  vdid 
unless  the  proposal  to  make  the  same  shall  have  been  notified  by 
such  advertisement  and  circular  as  aforesaid,  at  least  two  weeks  prior 
to  the  meeting  at  which  the  same  shall  be  made. 

32.  Immediately  upon  the  expiration  of  the  said  term  of 

,  or  of  such  extended  time  as  aforesaid,  or  upon  other 
the  determination  and  dissolution  of  the  partnership,  a  general  ac- 
count in  writing  shall  be  made  of  all  the  partnership  estate,  assets, 
effects,  credits,  debts,  and  liabilities,  and  such  estate,  assets  and 
credits,  shall  be  immediately  realized,  sold,  and  converted  into  money, 
and  file  proceeds,  after  the  full  and  complete  discharge  of  or  provi- 
sion for  all  the  partnership  debts  and  liabilities,  shall  be  divided 
among  and  paid  to  the  members  of  the  company  for  the  time  being, 
or  their  respective  executors,  administrators,  or  assigns,  in  the  several 
shares  and  proportions,  in  which  they  shall  respectively  be  entitled 
thereto. 

33.  (Insert  usual  arbitration  clause).  In  witness,  etc. 


BILL  OF  SALE. 
Mineral  Claim. 

Know  all  men  by  these  jiresents,  that  I 
B.C.,  free  miner. 

Free  ^liner's  Certificate  Xo. 

Issued  at  180       for  and  in  consideration  of  the  sum  of 

dollar      ($  )  of  lawful  money,  to 

in  hand  jiaid,  the  rcceij)t  whereof  is  hereby  acknowledged,  do  by  these 
presents,  bargain,  sell,  assign  and  transfer  unto 

Free  ^liner's  Certificate  Xo. 

Issued  nt  189     ,  his  executors,  administrators 

and  assigns 

(Description  of  Claim.) 
situated 

located  the  day  of  A.D.  189      . 

recorded  at  upon  the  day  of 

A.D.  180     ,  and  hereby  covenant  that  ha         a 
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good  title  to  the  mineral  claim  aforesaid,  and  right  to  transfer  the 
same. 

In  witness  whereof  ha         hereunto  set  hand 

and  seal  this  day  of  A.D.  189     ,  at 

Witness  :  .   , 

(Seal.) 
(Seal.) 
(Seal.) 


ATTESTATION   CLAUSE   AND   CERTIFICATE   OF   EXECU- 
TION OF  DEED  BY  FOREIGN  COMPANY. 

In  witness  whereof  the  said  grantor  has  caused  these  presents  to 
be  executed  and  subscribed  by  its  President  and  Secretary,  and  its 
corporate  seal  to  be  hereto  affixed  on  the  day  and  year  first  above 
written. 

(L.S.) 

Its  President. 
Attest  : 

Secretary. 

Signed,  sealed  and  delivered  by  the  said 

Company  in  the  presence  of 

residing  at  and  by  occupation 

United  States  of  America, 
state  of 

ss. 
county  of 

I  hereby  certify  that  personally  known 

to  me,  appeared  before  me,  and  acknowledged  to  me  that  he  is  the 
person  whose  name  is  mentioned  in  the  annexed  instrument  as  Secre- 
tary of  the  Company,  and  whose  name  is 
subscribed  thereto  as  such  Secretary;  that  he  subscribed  his  name 
to  the  annexed  instrument  as  Secretary  of  the 

Company,  and  affixed  the  seal  of  the  said  Company  to  the  said  instru- 
ment, and  that  he,  the  said  secretary,  was  first  duly  authorized  to 
subscribe  his  name,  as  aforesaid,  and  to  affix  the  said  seal  to  the  said 
instrument,  and  that  he  knows  the  contents  thereof,  and  that  he  and 
the  said  Company  executed  the  same 

voluntarily. 
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In  testimony  whereof  I  have  liereiinto  set  my  hand  this 
day  of  A.D.  189     . 

Conniiissioner  for  taking  affidavits  in  and 
for  the  Courts  of 


CERTIFICATE  OF  EXECUTIOX  OF  DEED  FOR  REGISTRA- 
TIOX  IX  BRITISH  COLUMBIA. 

l*rovince  of 


County  of 

To  wit  :  j 


I  hereby  certify  that  personally  known  to  me, 

a|)peared  before  me  and  acknowledged  to  me  that  he  is  the  person 
wliose  name  is  subscribed  to  the  annexed  instrument  as  witness,  and 
after  bein^^  duly  sworn  before  me  he  proved  to  me  that 
the  grantor  in  the  said  conveyance  is  personally  known  to  him,  the 
said  witness,  and  that  he,  the  said  subscribed  his 

name  to  the  annexed  conveyance  as  grantor,  and  aflixed  his  seal  to  the 
said  instrument,  and  that  he  knew  the  contents  thereof,  and  that  the 
said  executed  the  same  voluntarily. 

And  I  furtlier  certify  that  the  County  Court  of  the  County  of 
is  a  Court  of  Record  within  and  for  said  Province  of 
and  that  the  said  Court  has  a  seal,  and  the  seal  hereto 
attached  is  the  seal  of  said  Court. 

And  I  further  certify  that  I  am  the  Judge  of  the  said  Court, 
duly  qualified  and  acting,  and  the  foregoing  acknowledgment  and 
proof  were  taken  before  me  as  such  Judge  of  said  Court  this  day. 

Witness  my  hand  and  seal  of  said  Court  this  day  of 

189     . 


EXCEPTIOX  OF  MIXES  IN  CONVEYANCE  —  SURFACE 
OF  LAND  NOT  TO  BE  DISTURBED. 

Excepting  and  always  reserving  out  of  these  presents,  and  the 
^rant  and  conveyance  hereby  made  unto  the  said  (grantor),  his  ap- 
pointees, heirs  and  assigns,  all  mines,  veins  and  deposits  of  , 
and  other  mines  and  minerals  lying  within  or  under  the  said  piece  of 
land  hereby  granted  and  conveyed,  or  any  part  or  parts  thereof  re- 
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spectively,  with  full  liberty,  power  and  authority  for  the  said  grantor 
and  for  his  appointees,  heirs  and  assigns,  and  his,  their  or  any  of 
their  lessees,  agents  and  workmen,  and  every  or  any  other  person  or 
persons  by  his,  their  or  any  of  their  order  or  permission,  at  any  time 
or  times,  and  from  time  to  time,  to  search  for,  get,  win,  mine,  take 
and  carry  away  the  same,  and  sell  and  convert  to  his  and  their  own 
use  the  said  excepted  mines,  veins,  deposits  of  and  other 

mines  and  minerals,  or  any  of  them,  or  any  parts  or  part  thereof,  at 
pleasure,  and  to  do  all  things  necessary  for  effectuating  all  or  any  of 
the  purposes  aforesaid,  but  without  entering  upon  the  surface  of  the 
said  lands  or  any  part  thereof,  and  so  as  not  to  disturb  the  said  sur- 
face, or  any  part  thereof,  by    or   in    consequence    of    underground 


workings. 


i 


EXCEPTION  OF  MINES  IN  CONVEYANCE  OF  LAND- 
RIGHT  TO  DISTURB  SURFACE,  BUT  NOT  TO  TAKE 
AWAY  SUPPORT. 

Except  and  reserving    unto    the    said    (grantor)    his  heirs  and 
assigns,  all  and  every  the  mines,  veins,  strata  and  deposits  , 

unopened  as  well  as  opened,  in,  under  or  upon  the  hereditaments 
hereby  granted  and  assured,  with  full  and  free  liberty  and  authority 
for  the  said  (grantor),  his  heirs  and  assigns,  and  his  and  their  agents, 
workmen  or  servants,  to  search  for,  work,  take  and  carry  away  the 
same  for  his  and  their  own  use  and  benefit,  and  to  dig,  sink,  drive, 
make  and  use  all  such  shafts,  pits,  levels,  adits,  air-grates,  water- 
courses and  all  other  works  which  may  be  required  for  winning  and 
working  the  said  mines  and  minerals  according  to  the  most  approved 
i^ractice,  with  full  power  to  occasion  a  subsidence  of  the  surface,  if 
such  subsidence  should  result  or  take  place  while  working  according 
to  such  approved  practice,  and  also  to  appropriate  and  use  any 
part  of  the  lands  hereby  granted  and  assured,  either  under- 
ground or  on  the  surface,  as  may  be  proper  or  necessary, 
as  well  for  depositing  and  laying  down  the  said  minerals, 
and  placing  and  heaping  the  waste,  refuse  and  rubbish 
which  may  be  worked  along  with  them  from  time  to  time,  as 
for  washing  and  cleansing  any  of  the  said  minerals,  and  for  effectu- 
ally separating  them  from  all  the  soil  and  other  substances  mixed 
with  them,  and  also  for  supplying  such  mines  and  works  with  water, 
and  with  good  and  fresh  air,  or  for  freeing  the  same  from  water  or  foul 
air,  for  the  purposes  aforesaid,  to  erect,  make  and  employ  all  such 
fire,  steam,  water  or  other   engines,   buildings,    workmen's    houses, 
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shops,  crushing  mills,  sheds,  machinery  and  works  which  may  be 
proper  and  reasonable,  and  which  are  now  or  may  be  hereafter  used 
for  similar  purposes,  and  also  for  full  liberty  and  authority  to  con- 
struct or  repair  and  use  any  railroads,  tramways,  or  other  roads  or 
ways  which  may  be  reasonably  required  for  the  effectual  working 
and  management  of  the  said  mines  and  works,  or  for  the  delivery 
of  the  said  minerals;  provided  always,  that  all  such  minerals  which 
shall  have  been  so  produced,  shall  be  taken  away  from  the  lands 
hereby  granted  and  assured  within  a  reasonable  period  from  the 
time  of  their  production;  provided  also,  that  the  said  (grantor), 
his  heirs  and  assigns,  shall  from  time  to  time  make  compensation  to 
the  owners  and  occupiers  for  the  time  being  of  the  said  lands  and 
premises  hereby  granted  and  assured,  in  respect  of  the  injuries  sus- 
tained by  them  in  the  prosecution  of  the  mines  and  works  aforesaid, 
whether  such  injuries  be  of  a  permanent  or  of  a  temporary  nature; 
and  such  compensation  shall  apply  as  well  to  all  buildings  erected 
thereon  after  the  day  of  the  date  of  these  presents  as  previously, 
and  to  all  new  improvements  of  the  surface  generally. 


EXCEPTIOX  OF  i\riXES  WITH  RIGHT  TO  DISTURB  SUR- 
FACE BY  SUBSIDENCE  ONLY. 
Except  and  reserving  out  of  the  conveyance  hereby  made,  all 
the  mines  and  minerals  whatsoever,  unopened  as  well  as  opened,  in 
or  under  the  hereditaments  hereby  assured,  with  full  liberty  to  search 
for,  win,  work  and  carry  away  the  same,  by  means  of  underground 
workings  only  and  with  full  liberty  to  make  use  of  or  employ  any  such 
underground  workings  for  any  purposes  whatsoever;  provided  always 
that  reasonable  compensation  be  made  from  time  to  time  for  all  in- 
juries to  the  surface  and  ])uildings  thereon,  or  to  either,  which  may 
be  sustained  by  the  owners  or  occupiers  for  the  time  being  of  the 
said  hereditaments  by  reason  of  the  prosecution  of  the  mines  and 
works  aforesaid. 


EXCEPTION    OF    MIXES    IN    LEASE,    WITH    RIGHT    TO 

i)A:\rAc;F  surface   by  suj^sidence   only,  and 

WITHOUT  LIABILITY  TO  PAY  COMPENSATION. 

Except  and  reserved  out  of  this  demise  all  mines,  seams,  beds, 
veins  and  deposits  of  ,  and  other  mines,  minerals,  sub- 

stances and  quarries  lying  under  the  said  demised  land,  with  full 
])ower  and  free  liberty  to  and  for  the  lessor,  and  all  and  every,  or  any 
person  or  persons  whomsoever  claiming,  or  to  claim  from  or  under 
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him,  and  his  and  their  lessees,  tenants,  workmen  and  others,  by  his 
and  their  authority,  at  all  times  henceforth,  during  the  continuance 
of  this  demise  at  his  or  their  pleasure,  but  without  entering  upon  the 
surface  of  the  said  demised  land,  except  under  powers  already  con- 
ferred or  agreed  to  be  given  in  or  by  any  lease,  or  assurance  or  agree- 
ment already  made  or  subsisting  to  get,  win,  carry  away,  sell  and 
dispose  of  the  said  coal  and  other  mines,  minerals,  mineral  sub- 
stances and  quarries,  and  every  or  any  part  thereof  respectively,  either 
alone  or  together,  with  any  and  other  mines,  minerals,  mineral  sub- 
stances and  quarries  within  or  under  any  adjacent  or  other  land, 
and  either  with  or  without  leaving  support  to  the  surface,  and  whe- 
ther the  surface  or  any  buildings  thereon  for  ,the  time  being  may 
or  may  not  be  thereby  lowered  or  depressed,  or  injured  in  any  wise, 
and  without  any  liability  whatever  to  make  compensation  for  any 
injury  to  the  surface,  or  to  any  buildings  thereon  for  the  time  being. 


RESERVATION  OF  MINERAL  WAYS  IN  AN  ORDINARY 

LEASE. 

Except  and  reserved  at  all  times  during  the  continuance  of  this 
demise  unto  the  said  (lessor),  his  heirs  and  assigns,  full  and  free 
liberty  and  authority  to  use  and  appropriate  all  such  pieces  or  parcels 
of  land  as  may  at  any  time  hereafter  be  required  by  the  said  (lessor), 
his  heirs  or  assigns,  or  any  other  persons  whomsoever,  for  the  pur- 
pose of  forming  any  railways  or  other  ways  for  the  conveyance 
of  coal  or  any  other  minerals,  articles  or  materials  whatsoever,  or  of 
passengers,  and  in  any  manner  whatsoever,  or  which  may  be  reason- 
ably required  for  the  proper  use  and  enjoyment  of  any  such  ways,  or 
for  the  purposes  connected  therewith,  with  full  liberty  and  authority 
to  convert  such  pieces  or  parcels  of  land  for  the  purposes  aforesaid, 
and  to  do  all  necessary  and  proper  acts  for  making,  repairing  and 
maintaining  in  proper  order  and  condition  any  such  ways,  and  for 
effectually  draining  and  fencing  off  the  same  from  any  of  the  ad- 
joining lands  comprised  in  this  demise.  Provided  always,  that  the 
said  (lessor),  his  heirs  and  assigns,  or  other  persons  aforesaid,  shall 
make  all  proper  and  reasonable  compensation  to  the  said  (lessee), 
his  executors,  administrators  or  assigns,  for  the  injury  sustained  by 
him  or  them  in  the  formation  and  maintenance  of  any  such  ways 
or  works  aforesaid,  and  shall  at  all  times  during  the  said  term  effectu- 
ally fence  off  the  same  from  any  of  the  adjoining  lands  hereby  de- 
mised. And  also  that  the  ,said  (lessor),  his  heirs  or  assigns,  shall  at 
all  times  make  all  proper  abatements  and  allowances  in  the  amount 
of  the  rent  hereby  reserved  in  consequence  of  such  ways  and  works. 
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WAY-LEAVE,   GRANT   OF. 

This  indenture,  made,  etc.,  between  (grantor) 

of  tlie  one  part,  and  (grantee)  of  the  other  part,  Wit- 

iitsseth  that  in  consideration  of  tlie  rents,  covenants  and  agreements 
hereinafter  mentioned  on  the  part  of  the  said  (grantee),  his  execu- 
tors, administrators  and  assigns  to  be  paid  and  performed,  he,  the 
said  (grantor),  doth  by  these  presents  grant  and  demise  unto  the  said 
(grantee),  his  executors,  administrators  and  assigns,  full,  free  and 
irrevocable  license,  right  and  authority  for  himself  and  themselves, 
his  and  their  agents,  workmen  and  servants,  to  use  and  employ/for 
the  pur])oses  hereinafter  mentioned,  at  all  times  between  the  hours  of 
in  the  morning,  and  in  the  evening,  all  that  railway 

extending  in  one  continued  line  from  to 

(describe  the  way),  together  with  full  and  free  liberty  for  him  and 
them,  within  tlie  hours  aforesaid,  to  pass  and  repass  along  the  said 
line  hereinbefore  described,  witli  all  usual  waggons  and  other  car- 
riages, either  drawn  by  horses  or  drawn  or  propelled  by  steam,  or 
other  engine,  or  by  any  other  power  or  contrivance  to  convey  all  such 
coal  and  other  minerals  as  shall  from  time  to  time  be  raised  by  the 
said  (grantee)  his  executors,  administrators  or  assigns,  from  and  out 
of  all  that  mine  (describe  the  mine  or  pit  or  seams)  and  to  convey 
all  other  material,  articles,  and  things  which  shall  be  thought  neces- 
sary or  pro])er  for  carrying  on  said  mine;  and  for  the  purposes  afore- 
said to  use  and  employ  all  the  fixed  engines,  rollers,  ropes,  machinery, 
buildings  and  works  belonging  to  the  said  together 

with  all  and  singular  other  privileges,  advantages,  and  appurtenances 
to  the  said  right  of  way  belonging  or  appertaining.  To  have  and  to 
hold  the  said  license,  right  and  authority,  and  all  and  singular  other 
the  premises  hereby  demised  unto  the  said  (grantee),  his  executors, 
administrators  and  assigns  from  for  the  full  term  of 

years  then  next. ensuing,  rendering  and  paying  therefor  (insert  usual 
form  of  reddendum  and  covenant  for  payment  of  rent).  And 
also  shall  and  will  at  all  times  during  the  said  term  hereby  grant, 
permit,  and  sufTer  the  said  (grantor),  his  heirs  or  assigns,  and  all  other 
l)ersons  duly  authorized  by  him  or  them,  also  to  use  and  enjoy  the 
said  railway  for  any  similar  purposes  peaceably  and  quietly,  and  with 
as  little  disturbance  and  interruption  as  possible.  And  shall  and 
will  accordingly  enter  into  and  adoj)!  all  reasonable  arrangements 
which  shall  from  time  to  time  be  proposed  by  the  said  (grantor),  his 
heirs  and  assigns,  or  other  persons  aforesaid  in  that  behalf,  and  also 
shall  and  will  at  all  times  do  as  little  injury  as  possible  to  the  said 
railway  and  the  sides,  rails,  fences  and  drains  thereof,  and  the  build- 
ings, works  and  other  property  belonging  thereto  enjoyed  in  con- 
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nection  therewith.  And  shall  also  from  time  to  time  during  the 
said  term,  except  during  the  last  year  thereof,  contribute  his  and 
their  just  proportion  of  all  such  reasonable  costs  and  expenses  as  shall 
be  required  to,  be  incurred  for  the  laying  of  new  rails  or  the  necessary 
repairs,  support  and  order  of  the  said  railway  hereby  authorized  to 
be  used  and  employed  as  aforesaid,  and  of  all  the  sides,  rails,  fences, 
drains  and  walls  belonging  thereto  and  of  so  much  of  the  engines, 
rollers,  ropes,  buildings,  machinery  and  works,  held  therewith  as  shall 
be  used  and  enjoyed  by  the  said  (grantee),  his  executors,  administra- 
tors or  assigns,  in  common  with  any  other  persons  whomsoever. 
Provided  always,  and  it  is  hereby  agreed  and  declared  that  in  case, 
and  so  often  as  during  the  said  term  the  said  yearly  rent  or  sum  here- 
by reserved,  or  any  part  thereof,  shall  remain  unpaid  for  the  space 
of  days  next  after  any  of  the  said  days  hereby  appointed  for 

the  payment  thereof,  then  it  shall  be  lawful  for  the  said  (grantor), 
his  heirs  and  assigns,  to  distrain  upon  any  part  of  the  said  railway 
hereinbefore  described  for  the  same  rent  and  all  arrears  thereof,  and 
the  property  of  the  said  (grantee),  his  executors,  administrators  or 
assigns,  there  found  to  take  and  carry  away  as  landlords  are  author- 
ized to  do  for  rent  in  arrear,  until  the  said  yearly  rent,  or  so  much 
thereof  as  shall  be  due,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof  shall  be  fully  satisfied  and  paid.  Provided 
always,  and  it  is  hereby  further  agreed  and  declared  that  in  case  at 
any  time  during  the  said  term  the  said  (grantee),  his  executors,  ad- 
ministrators or  assigns  shall  neglect  or  refuse  to  perform  any  of  the 
covenants  and  agreements  hereinbefore  contained,  and  on  his  and 
their  part  to  be  respectively  observed,  then  it  shall  be  lawful,  upon 
any  such  breach  as  aforesaid,  for  the  said  (grantor),  his  heirs  and 
assigns  by  notice  in  writing,  and  signed  by  him  or  them,  and  delivered 
to  the  said  grantee,  his  executors,  administrators  and  assigns,  or  left 
at  his  or  their  usual  or  last  place  of  abode,  to  declare  that  these  pre- 
sents and  the  right  and  liberty  hereby  granted  shall  thenceforth  de- 
termine, and  thereupon  these  presents  and  the  said  right  and  liberty 
jshall  forthwith  become  absolutely  void  to  all  intents  and  purposes 
whatsoever,  except  in  respect  of  any  prior  breach  of  the  covenants, 
and  agreements  herein  contained.  (Insert  appropriate  covenants  for 
title.)  And  also  shall  and  will  at  all  times  during  the  said  term 
keep  and  preserve  the  said  railway,  buildings,  fixed  engines,  ma- 
chinery, rollers,  ropes  and  works  hereby  authorized  to  be  used  and 
enjoyed  in  common  as  aforesaid  in  good  order,  repair  and  condition, 
and  in  all  respects  fit  for  the  purposes  of  the  rights  and  liberties 
hereby  granted  and  demised.  And  also  shall  and  will  at  all  times 
during  the  said  term  pay  and  discharge  all  taxes,  rates  and  imposi- 
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tions  wliatsoever,  to  be  charged  or  imposed  in  respect  of  the  premises 
hereby  demised  as  aforesaid. 
In  witness. 


SCHEDULE. 

FORMS    IN   COXXECTIOX   WITH   THE   DOMINION  MIXING  REGULATIONS 

For  the  disposal  of  Quartz  Alining  Claims  on  Dominion  Lands  in 
^lanitoba  and  the  Xortli-West  Territories  (including  the  Pro- 
visional District  of  Yukon).  Ai)proved  by  Order  in  Council 
dated  21st  March,  181)8.  [Containing  Forms  "A"  to  "N" 
inclusive,  and  Schedule  of  Fees  to  be  charged]. 

FORM  "  A." 
(21st  March,  1898.) 

FOR   A    FULL    CLAIM. 

Dominion  Lands  District. 
I,  A.  B.,  of  ,  in  the  Dominion  Lands 

District,  free  miner,  make  oatli  and  say: — 

1.  I  am  tlie  holder  of  Free  Miner's  Certificate  Xo.  , 
dated           day  of              ?  18     ,  and  issued  at 

2.  On  the  day  of  ,18,1  located  the 

mineral  chiim,  situated  (here  describe  position  of  claim  as  near  as 
possible,  giving  tlie  name  or  names  of  any  mineral  claim  or  claims 
it  may  join). 

3.  I  have  jdaced  posts  Xo.  1  and  Xo.  2  and  a  discovery  post  of 
the  legal  dimensions  on  the  said  claim,  witli  the  legal  notices  on  each 
post. 

4.  I  liave  written  on  Xo.    1  post  tlie  following  words: — 

5.  T  liave  written  on  Xo.  2  post  the  following  words: — 

(Tf  any  of  the  corners  are  indicated  by  witness  posts  the  par- 
ticulars as  to  sudi  posts  to  be  fully  set  out). 

n.  That  T  have  found  mineral  in  place  on  the  said  claim. 

T.  That  T  have  marked  the  line  between  Xo.  1  and  Xo.  2  posts, 
as  required  ])y  section  1  I  of  these  regulations. 

8.  Tliat  to  the  best  of  my  knowledge  and  l)elief  the  ground  com- 
prised witliin  the  boundaries  of  the  said  claim  is  unoccupied  by  any 
other  ])erson  as  a  mineral  claim;  that  it  is  not  occupied  by  any  build- 
ing or  any  land  falling  within  the  curtilage  of  any  dwelling  house, 
or  any  orchard,  or  any  land  under  cultivation,  or  any  land  reserved 
from  entrv'  under  the  Mining  Regulations. 

0.  That  the  said  claim  has  not  heretofore  been  staked  out  by 
anv  one  in  mv  interest. 
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FORM  "  Al." 
(21st  March,  1898.) 

FOR  FRACTIONAL  CLAIM. 

Dominion  Lands  District. 
I,  A.  B.,  of  ,  in  the  Dominion  Lands 

District,  free  miner,  make  oath  and  say: — 

1.  I  am  the  holder  of  Free  Miner's  Certificate  No.  , 
dated              day  of                  ,  18     ,  and  issued  at 

2.  On  the  day  of  ,  18     ,  I  located  the 
fractional  mineral  claim,  situated 

3.  This  is  a  fractional  claim  bounded  on  the  north  by  , 
on  the  south  by  ,  on  the  east  by  ,  and  on  the 
west  by  ,  and  is  more  particularly  described  on  the 
sketch  plan  on  the  back  of  (or  attached  to,  as  the  case  may  be)  this 
declaration. 

4.  I  have  placed  (here  enumerate  each  of  the  posts  placed  on 
the  ground  in  locating  the  claim)  with  the  legal  notices  on  each  post. 

5.  I  have  written  on  No.  1  post  the  following  words: 

6.  I  have  written  on  No.  2  post  the  following  words: 

7.  I  have  written  on  my  post  at  intersection  with  the 
Mineral  Claim,  the  following  words: 

(The  particulars  written  on  each  intersection  post  to  be  fully 
set  out.) 

8.  I  have  found  mineral  in  place  on  the  said  fractional  claim. 

9.  I  have  marked  the  line  between  No.  1  and  No.  2  posts,  as 
required  by  section  14  of  these  regulations. 

10.  That  to  the  best  of  my  knowledge  and  belief  the  ground 
comprised  within  the  boundaries  of  the  said  fractional  claim  is  \\n- 
occupied  by  any  person  as  a  mineral  claim;  that  it  is  not  occupied 
by  any  building  or  any  land  falling  within  the  curtilage  of  any  dwell- 
ing house,  or  any  orchard,  or  any  land  under  cultivation,  or  any 
Indian  reserve,  or  other  reservation  made  in  the  Mining  Regulations. 

11.  That  the  said  claim  has  not  heretofore  been  staked  out  by 
any  one  in  my  interest. 
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FORM  "  B." 
(21st  March,  1898.) 

RECORD    OF  A    MINERAL   CLAIM. 

Mineral  Claim. 
Certificate  Xo. 
Located  by  of  ,  from 

whom  I  have  this  day  received  the  sum  of  $5,  being  the  fee  prescribed 
by  the  Mining  Regulations  for  recording  a  mineral  claim. 

The  claim  is  situated 
The  direction  of  the  line  from  No.  1  post  to  No.  2  post  is 
The  distance  in  feet  is 

(If  any  of  the  corners  are  indicated  by  witness  posts  the  particulars 
as  to  such  posts  to  be  fully  set  out.) 

The  claim  was  located  on  the  day  of  ,  18     . 

Recorded  this  day  of  ,  18     . 

^Mining  Recorder. 


FORM  "  C." 
(21st  March,  1898.) 

APPLICATION    FOR    A   CERTIFICATE   OF   WORK. 

Affidavit. 

I,  of  ,  in  tlie  district 

of  ,  free  miner,  make  oath  and  say: — 

That  I  have  done,  or  caused  to  be  done,  work  on  the 
Mineral  Claim^  situate  at  in  tlie 

Dominion  Lands  District,  to  the  value  of  at  least  one  liundred  dol- 
lars, since  the  day  of  ,  18     . 

The  following  is  a  detailed  statement  of  such  work: — 

(Set  out  full  particulars  of  the  work  done  in  the  twelve  months 
in  which  such  work  is  required  to  be  done,  as  shown  by  section  31.) 

Sworn,  etc. 


FORM  "  D." 
(21st  March,  1898.) 

CERTIFICATE  OF  WORK. 

(Name  of  Claim)  Mineral  Claim. 

This  is  to  certify  that  an  affidavit  setting  out  a  detailed  state- 
ment of  the  work  done  on  the  above  claim  since  the  day 
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of  ,  18    ,  made  by  has  this  day 

been  filed  in  my  office,  and  in  pursiianee  of  the  provisions  of  the 
Mining  Regulations,  I  do  now  issue  this  Certificate  of  Work  in  re- 
spect of  the  above  claim  to 

This  certificate  entitles  to  continue  in 

possession  of  the  said  claim  for  one  year,  dated  from 

Mining  Recorder. 


FORM  "  E." 
(21st  March,  1898.) 

CERTIFICATE  IN  CASES  OF  PARTNERSHIP  THAT  ANNUAL  EXPENDITURE 
MAY,  AFTER  RECORDING  CLAIMS,  BE  MADE  ON  ANY  ONE  OF  THE 
CLAIMS  AFFECTED  BY  SUCH    PARTNERSHIP. 

Xo. 

Department  of  the  Interior, 

Agency,  18     . 

This  is  to  certify  that  in  accordance  with  the  provisions  of  clause 
31  of  the  Dominion  Mining  Regulations.  (A.  B.) 
of  ,  who  obtained  entry  No.  for  the 

mining  location  described  as  follows:     On  the  day  of 

,  18     ,  and  (C.  D.)  of  ,  who  obtained 

entry  Xo.  for  the  mining  location  described  as  follows:  on 

the  day  of  ,  18     ,  and  (E.  F.)  of  ,  who 

obtained  entry  ISTo.  for  the  mining  location  described  as  follows: 

on  the  day  of  ,18     ,  and  (0.  H.)  of  , 

who  obtained  entry  No.  for  the  mining  location  described  as 

follows:  on  the  day  of  ,  18     ,  having  com- 

yVied  with  the  conditions  required  by  said  clause  31,  in  so  far  that 
they  have  filed  a  certificate  of  a  partnership  entered  into  at  , 

dated  the  day  of  ,  18     ,  may  make  the  annual 

expenditure  required  by  each  on  any  one  of  the  mining  locations 
aforementioned. 

'  Mining  Recorder. 

58— M 
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FORM  "  F." 
(21st  March,  1898.) 

CERTIFICATE    OF    IMPROVEMEXTS. 

Mineral  Claim. 

This  is  to  certify  that  of  ,  in  the 

Dominion  Lands  District,  free  miner's  certificate  Xo.  ,  has 

proved  to  niv  satisfaction  that  he  has  complied  with  all  the  provi- 
sions of  tlic  Dominion  Mining  Re<r\ilations,  to  entitle  him  to  a  certi- 
ficate of  improvements  in  respect  of  the  ^lineral  Claim, 
situated  at  ,  in  the  Dominion 
T^ands  District,  and  in  pursuance  of  the  provisions  of  the  said  regula- 
tions 1  do  now  issue  this  certificate  of  improvements,  in  respect  of 
tlie  above  claim,  to 

Dated 

Mining  Recorder. 

Tliis  certificate  will  ])ecome  void  unless  a  Crown  grant  is  applied 
for  within  three  months  from  its  date.  x 

(Form  may  be  altered  to  suit  circumstances.) 


FORM  "  G." 

(21st  i\rarch,  1808.) 

NOTICE. 

Mineral  Claim. 
Situate  in  the  Dominion  Lands  District. 

When.'  located 

Take  notice  that  I  free  miner's  certificate 

No.  ,  intend,  sixty  days  from  the  date  hereof,  to  apply  to  the 

Mining  Recorder  for  a  Certificate  of  Ln]>rovements,  for  the  purpose 
of  ()])taining  a  Crown  grant  of  the  above  claim. 

And  further  take  notice  that  action,  under  section  Xo.  43a, 
must  be  commenced  before  the  issuance  of  such  Certificate  of  Im- 
provements. 

Dated  this  day  of  ,  18     . 
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FORM  "  H." 

(21st  March,  1898.) 

APPLICATION   FOR    CERTIFICATE  OF   IMPROVEMENTS. 

Applicants  Affidavit. 

I,  of  ,  in  the  Dominion  Lands 

District,  make  oath  and  say: — 

1.  I,  ,  am  the  recorded  holder,  and  am  in 
undisputed  possession  of  the  Mineral  Claim, 
situated  at  ,  in  the  Dominion 
Lands  District. 

2.  I,  ,  have  done,  or  caused  to  be  done, 
work  on  the  said  claim  in  developing  a  mine  to  the  value  of  at  least 
five  hundred  dollars,  full  (*)  particulars  whereof  are  hereto  annexed 
and  marked  (A). 

3.  I,  ,  found  mineral  in  place  within  the 
limits  of  the  said  claim. 

4.  I,  ,  had  the  claim  surveyed  by  , 
who  has  made  three  plans  of  the  said  claim. 

5.  I,  ,  placed  one  plan  on  a  conspicuous  part 
of  the  land  embraced  in  such  plan  on  the  day 
of                                   ,  18     . 

6.  I,  ,  posted  a  copy  of  the  notice  hereunto 
annexed  and  marked  (B),  at  the  same  place  as  said  plan  is  posted,  on 
the  day  of  ,  18  ,  and  another  copy  in 
the  Mining  Recorder's  office  at  ,  on  the  day 
of  J  18  ,  which  said  notice  and  plan  have  been  posted 
and  have  remained  posted  for  at  least  sixty  days  concurrently  with 
the  publication  of  the  said  notice  in  the  nearest  local  newspaper  (to 
be  named). 

7.  I,  ,  inserted  a  copy  of  the  said  notice  in 
the  ,  a  newspaper  published  in  and  circulating  in  the 
district,  or  in  the  nearest  newspaper  published  in  the  district  in  which 
the  claim  is  situated,  where  it  first  appeared  on  the  day  of 

,  18     ,  and  was  continuously  published  for  sixty  days. 
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8.  I,  ,  deposited  a  copy  of  the  field  notes 

and  plan  in  the  Mining  Recorder's  ofTice  at  ,  on  the 

day  of  ,  18     ,  and  they  remained  there 

for  reference  for  sixty  days  concurrently  with  the  publication  of  the 

>Mid  notice  in  the  newspaper. 

Sworn  and  subscribed  to  at  , 

this        day  of  ,  18     . 

♦Note.— Particulars  must  be  exclusive  of  all  houses  and  other  like    im- 
provements. 


FORM  "  I." 

(21st  March,  1898.) 

MINING   recorder's   CERTIFICATE. 

Dominion  Lands  District. 

Mineral  Claim. 

Date  located.  Date  recorded. 

Sir, — I  lierewith  inclose  the  following  documents  relating  to 
your  application  for  a  certificate  of  improvements  to  the  above 
claim: — 

Affidavit  of  ,  applicant  (Form  "  H.") 

Co])y  of  })lan  of  claim 

Copy  of  Surveyor's  field-notes 

And  I  licreby  certify  that  lias  published  a  notice  of  his 

intention  to  ajiply  for  a  certificate  of  improvements  for  sixty  days 
in  the  newspaper  from  the  day  of  ,  18     . 

That  during  the  above  period  a  notice  in  accordance  with  section  43, 
sub-section  (r/),  has  been  posted,  and  a  copy  of  the  field  notes  and 
])lan  of  the  said  claim  deposited  for  reference  in  my  ofiice,  and  that 
IK)  nr)ticc  of  any  action  having  been  commenced  against  the  issuance 
of  a  certificate  of  improvements  to  the  said  claim  has  been  filed  in 
this  office  up  to  this  date. 

The  recorded  owner  of  the  said  claim  at  this  date  is 

Dated  ,18     . 

Mining  Recorder. 
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FORM  "  J." 
(21st  March,  1898.) 

LEASE  OF  MILL-SITE. 

This  indenture,  made  the  day  of  ,  18     , 

between  ,  the  Minister  of  the  Interior  (hereinafter 

called  the  lessor),  of  the  one  part,  and  of  , 

in  the  Dominion  Lands  District,  free  miner  (herein- 

after called  the  lessee),  of  the  other  part,  witnesseth  that  in  exercise 
of  the  powers  vested  in  him  by  the  Dominion  Mining  Regulations, 
he,  the  said  lessor,  doth  hereby  demise  imto  the  said  lessee,  his  execu- 
tors, administrators,  and  assigns,  all  that 

(describe  the  mill-site) 
for  the  term  of  one  year  from  the  date  hereof,  subject  to  the  provi- 
sions and  conditions  of  the  Dominion  Mining  Regulations  relating 
to  mill-sites. 

In  witness  whereof,  the  said   parties  have  hereunto  set  their 
hands  and  seals. 

Signed,  sealed,  and  delivered 


FORM  "K." 

(21st  March,  1898.) 

MILL-SITE. 

Affidavit  of  Applicant  Prior  to  Crown  Grant, 

I>  of  ,  in  the  Dominion 

Lands  District,  free  miner,  make  oath  and  say: — 

1.  I  am  the  lawful  holder  of  the  mill-site  mentioned  in  inden- 
ture of  lease  dated  and  made  between 

2.  During  the  year  mentioned  in  such  lease  as  the  term  thereof, 
I  put  or  constructed  works  or  machinery  for  mining  or  milling  pur- 
poses, on  the  said  mill-site,  of  the  value  of  at  least  five  hundred 
dollars. 
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FORM  "  L." 
(21st  March,  1898.) 

MILL-SITE. 

Certificate  of  Improvments. 
This  is  to  certify  that  lias  put  or  constructed 

works  or  machinery,  for  mining  or  milling  purposes,  to  the  value  of 
Jit  least  five  hundred  dollars,  on  the  mill-site  described  in  and  de- 
mi.-ed  by  indenture  dated  the  day  of  18     ,  and  made 

between  during  the  existence  of  such  lease. 

Mining  Kecorder. 


FORM  "  M." 
(21st  March,  1898.) 

MILL-SITE. 

Application  for  Crown  Grant. 
To  the  Mining  Recorder: 

Sir, — I  inclose  herewith  the  sum  of  dollars  and  the 

undermentioned  documents: 

Lease  of  mill-site. 

Plan  of  mill-site. 

Surveyor's  field-notes. 

Certificate  of  improvements. 

Affidavit  of  applicant. 

And  I  now  apply  for  a  Crown  grant  of  the  mill-site  demised  by 
the  above-mentionel  lease. 


FORM  ''  N." 
(21st  March,  1898.) 

TUNNEL    OR    DRAIN    LICENSE. 

To  all  whom  it  may  concern: — 

Take  notice  that  ,  a  free  miner  and  the  owner  of 

,  having  given  security  for  the  amount  of 
for  any  damage  he  may  do,  has  this  day  obtained  a  license  from  me 
to  run  a  tunnel  (or  drain)  from  to  his 

^aid  claim  (or  mine). 

The  said  license  is  granted  on  these  express  conditions: — 
(set  out  conditions,  if  any) 
Dated 

Mining  Recorder. 
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SCHEDULE  OF  FEES  TO  BE  CHARGED. 
(21st  March,  1898.) 

For  a  free  miner's  certificate  (for  each  year) $  10  00 

For  a  free  miner's  certificate  to  a  joint  stock  company  hav- 
ing a  nominal  capital  of  $100,000  or  less  (for  each  year)     50  00 

For  a  free  miner's  certificate  to  a  joint  stock  company  having 

a  nominal  capital  exceeding  $100,000  (for  each  year) . .   100  00 

Every  substituted   certificate    2  00 

Recording  every  claim 5  00 

Recording  every  certificate  of  work 2  50 

Recording   any  other  record  required  to   be  made   in   the 

"  Record  Book  "    2  50 

Recording  every  abandonment,  including  the  memorandum 

to  be  written  on  the  record   2  50 

For  any  other  record  made  in  the  "  Record  of  Abandon- 
ments "    2  50 

For  recording  every  affidavit,  where  the  same  does  not  exceed 

three  folios  of  100  words 2  50 

For  every  folio  over  three,  30  cents  per  folio 

The  above  rate  shall  be  charged  for  all  records  made  in  the 
"Record  of  Affidavits"    

For   all  records   made   in   the   "  Record    of   Conveyances " 

where  the  same  do  not  exceed  three  folios 2  50 

For  every  folio  over  three,  a  further  charge  of  30  cents  per 
folio 

For  all  copies  or  extracts  from  any  record  in  any  of  the 
above  named  books,  where  such  copy  or  extract  shall 
not  exceed  three  folios,  per  copy 2  50 

Where  such  copies  or  extracts  exceed  three  folios,  30  cents 
per  folio  for  every  folio  over  three 

For  filing  any  document    25 

For  a  Crown  Grant   5  00 

For  a  certificate  of  Partnership  (Form  "  E  ")   2  50 


FORM   H.— APPLICATION   FOR    GRANT    FOR    PLACER 
MINING,  AND  AFFIDAVIT  OF  APPLICANT. 

I  (or  we)  of  hereby  apply,  under  the 

Yukon  Placer  Mining  Regulations,  for  a  grant  of  a  claim  for  placer 
mining  as  defined  in  the  said  regulations,  in  (here  describe  locality) 
and  I  (or  we)  solemnly  swear  : — 
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1.  That  from  indications  I  (or  we)  have  observed  on  the  claim 
applied  for,  I  (or  we)  have  reason  to  believe  that  there  is  therein  a 
deposit  of  gold. 

2.  Tliat  I  (or  we)  am  (or  are)  to  the  best  of  my  (or  our)  know- 
ledge and  belief  the  first  to  observe  such  indications,  or: — 

3.  That  the  said  claim  was  previously  granted  to  (here  name  the 
last  grantee)  but  has  remained  unworked  by  the  said  grantee  for  not 
less  than 

•1.  Tliat  I  (or  we)  am  (or  arc)  unaware  that  the  land  is  other 
than  vacant  Dominion  lands. 

5.  Tliat  I  (or  we)  did  on  the  day  of  mark  out 

on  tlie  ground,  in  accordance  in  every  i)articular  with  the  provisions 
of  the  milling  regulations  for  tlie  Yukon  District,  the  claim  for  which 
I  (or  we)  make  this  api)lication,  and  in  so  doing  I  (or  we)  did  not 
encroach  on  any  other  claim  or  mining  location  previously  laid  out 
by  any  other  person. 

().  Tliat  the  length  of  the  said  claim,  as  nearly  as  I  (or  we) 
could  measure  is  feet,  and  that  the  description  of  this  date 

hereto  attached,  signed  hy  me  (or  us)  sets  (or  set)  forth  in  detail,  to 
the  best  of  my  (or  our)  knowledge  and  ability,  its  position. 

7.  That  I  (or  we)  make  this  a}^])lication  in  good  faith,  to  acquire 
the  claim  for  the  sole  i)ur})ose  of  mining  to  be  prosecuted  by  myself 
(or  us)  or  by  myself  and  associates,  or  by  me  (or  our)  assigns. 

Sworn  before  me 
at 


) 

this  day         r  (Signature) 

of  18  J 


FORM  I.— GUANT  FOR  PLACER  MINING. 

Department  of  the  Interior, 

Agency  18 

In  consideration  of  the  payment  of  the  fee  of  fifteen  dollars  pre- 
scribed by  clause  28  of  the  mining  regulations  for  the  Yukon  District, 
by  (A.  P».)  of  accompanying 

h]<  (or  their)  application  No.  dated  18     ,  for  a 

mining  claim  in  (here  insert  description  of  locality). 
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The  Minister  of  the  Interior  hereby  grants  to  the  said 
(A.  B.)  for  the  term  of  one  year  from  the  date  hereof 

the  exclusive  right  of  entry  upon  the  claim  (here  describe 

in  detail  the  claim  granted)  for  the  miner-like  working  thereof,  and 
the  construction  of  a  residence  thereon,  and  the  exclusive  right  to 
all  the  proceeds  realized  therefrom,  upon  which,  however,  the  royalty 
prescribed  by  the  regulations  shall  be  paid. 

The  said  (A.  B.)  shall  be  entitled  to  the 

use  of  so  much  of  the  water  naturally  flowing  through  or  past  his 
(or  their)  claim,  and  not  already  lawfully  appropriated,  as  shall  be 
necessary  for  the  due  working  thereof,  and  to  drain  his  (or  their) 
claim,  free  of  charge. 

This  grant  does  not  convey  to  the  said  (A.  B.)  any 

right  of  ownership  in  the  soil  covered  by  the  said  claim,  and  the  said 
grant  shall  lapse  and  be  forfeited  unless  the  claim  is  continuously 
and  in  good  faith  worked  by  the  said  (A.  B.)  or 

his  (or  their)  associates. 

The  rights  hereby  granted  are  those  laid  down  in  the  aforesaid 
mining  regulations,  and  no  more,  and  are  subject  to  all  the  provisions 
of  the  said  regulations,  whether  the  same  are  expressed  herein  or  not. 

Mining  Eecorder. 


FOEM  J.— CEETIFICATE  OF  THE  ASSIGNMENT  OF  A 
PLACEE  MINING  CLAIM. 

No. 

Department  of  the  Interior, 

Agency  18 

This  is  to  certify  that  (B.  C.)  of 

lias  (or  have)  filed  an  assignment  in  due  form  dated  18     , 

and  accompanied  by  a  registration  fee  of  two  dollars,  of  the  grant 
to  (A.  B.)  of  of  the 

right  to  mine  in  (here  insert  description  of  claim) 

for  one  year  from  the  18 

This  certificate  entitles  the  said  (B.  C.) 

to  all  the  rights  and  privileges  of  the  said  (A.  B.) 
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in  respect  to  the  claim  ats^igned,  that  is  to  say,  to  the  exclusive  right 
of  entry  uj^n  the  said  claim  for  the  miner-like  working  thereof  and 
the  construction  of  a  residence  thereon,  and  the  exclusive  right  to  all 
the  proceeds  realized  therefrom  (ui)on  which,  however,  the  royalty 
prescribed  by  the  regulations  shall  be  paid),  for  the  remaining  por- 
tion of  the  year  for  which  the  said  claim  was  granted  to  the  said 

(A.  B.)  that  is  to  say,  until  the 

day  of  18 

The  said  (B.  C.)  shall  be  entitled  to 

tile  use  of  so  much  of  the  water  naturally  flowing  through  or  past 
his  (or  their)  claim  and  not  already  lawfully  a])propriated,  as  shall 
be  necessary  for  the  due  working  thereof  and  to  drain  his  claim,  free 
of  charge. 

This  grant  does  not  convey  to  the  said  (B.  Q\) 

any  right  of  ownership  in  the  soil  covered  by  the  said  claim,  and  the 
^^aid  grant  shall  lai)se  and  be  forfeited  unless  the  claim  is  continu- 
ously and  in  good  faith  woiked  by  the  said  (H.  C.) 
or  his  (or  their)  associates. 

The  rights  hereby  granted  are  those  laid  down  in  the  Yukon 
IMacer  Mining  Regulations,  and  no  more,  and  are  subject  to  all  the 
l)rovisions  of  the  said  regulations,  whether  the  same  are  expressed 
herein  or  not. 


Mining  Becorder. 


SCHEDULE  OF  FORMS  TO  REGULATIONS  GOVERNING 
PLACER  MINING  ON  THE  NORTH  SASKATCHEWAN 
RIVER  IN  N.W.T. 


FREE   MINER  S  CERTIFICATE. 

This  is  to  certify  that  of  has 

paid  mc  this  day  the  sum  of  one  dollar,  and  is  entitled  to  all  rights 
nud  privileges  of  a  free  miner  provided  for  in  section  1  of  the  regu- 
lations governing  placer  mining  along  the  North  Saskatchewan  River 
in  the  North-West  Territories. 

Acent  of  Dominion  Lands 


i 
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FORM  H.— APPLICATION  FOR  GRANT  FOR  PLACER  MIN- 
ING  AND  AFFIDAVIT  OF  APPLICANT. 

I   (or  we)  of  hereby  apply,  under 

the  Dominion  Mining  Regulations,  for  a  grant  of  a  claim  for  placer 
mining  as  defined  in  the  said  regulations,  in 

(Here  describe  locality.) 

and  I  (or  we)  solemnly  swear: — 

1.  That  I  (or  we)  have  discovered  therein  a  deposit  of  (here 
name  the  metal  or  mineral. 

2.  Tliat  the  said  claim  was  previously  granted  to  (here  name 
the  last  grantee),  but  has  remained  unworked  by  the  said  grantee 
for  not  less  than 

3.  That  I  (or  we)  am  (or  are)  unaware  that  the  land  is  other 
than  vacant  Dominion  Land. 

4.  That  I  (or  we)  did  on  the  day  of  mark 
out  on  the  ground,  in  accordance  in  every  particular  with  the  pro- 
visions of  clause  of  the  said  mining  regulations,  the  claim  for 
which  I  (or  Ave)  make  this  application,  and  that  in  so  doing  I  (or  we) 
did  not  encroach  on  any  other  claim  or  mining  location  previously 
laid  out  by  any  other  person. 

5.  That  the  said  claim  contains,  as  nearly  as  I  (or  we)  could 
measure  or  estimate,  an  area  of  square  feet,  and  that  the  de- 
scription (and  sketch  if  any)  of  this  date  hereto  attached,  signed  by 
me  (or  us),  sets  (or  set)  forth  in  detail,  to  the  best  of  my  (or  our) 
knowledge  and  ability,  its  position,  form  and  dimensions. 

6.  That  I  (or  we)  make  this  application  in  good  faith,  to  acquire 
the  claim  for  the  sole  purpose  of  mining,  to  be  prosecuted  by  myself 
(or  us),  or  by  myself  and  associates,  or  by  my  (or  our)  assigns. 


Sworn  before  me  at 
this 
day  of 

18 


(Signature.) 
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FORM  I.-GRANT  FOR  PLACER  MINING. 
No. 

Department  of  the  Interior, 
Dominion  Lands  Office, 

Agency,  IS     . 

In  consideration  of  the  payment  of  five  dolhirs,  heing  the  fee  re- 
(liiired  by  the  provisions  of  tlie  Dominion  Mining  Regnlations,  clanse 
three,  by  (A.  13.)  of  ,  accompanying  liis  (or  their)  applica- 

tion No.  ,  dated  18     ,  for  a  mining  claim  in 

(here  insert  description  of  locality.) 

The  ^linister  of  the  Interior  hereby  grants  to  the  said 
(A.  B.)  ,  for  the  term  of  one  year  from  the  date  hereof, 

the  exclusive  right  of  entry  upon  tlie  claim  (here  describe  in 

detail  the  claim  granted)  for  the  miner-like  working  thereof 

and  the  construction  of  a  residence  thereon,  and  the  exclusive  right 
to  all  the  proceeds  realized  therefrom. 

The  said  (A.  B.)  shall  be  entitled 

to  the  nse  of  so  much  of  the  water  naturally  flowing  through  or  past 
his  (or  their)  claim,  and  not  already  lawfully  api)ropriated,  as  shall 
be  necessary  for  the  due  working  thereof,  and  to  drain  his  (or  their) 
claim  free  of  charge. 

This  grant  does  not  convey  to  the  said  (A.  B.) 

any  surface  rights  in  the  said  claim,  or  any  right  of  ownership  in  the 
soil  covered  by  the  said  claim;  and  the  said  grant  shall  lapse  and  be 
forfeited  unless  the  claim  is  continuously  and  in  good  faith  worked 
by  the  said  (A.  B.)  or  his  (or  their) 

associates. 

The  rights  hereby  granted  are  those  laid  down  in  the  aforesaid 
mining  regulations,  and  no  more,  and  are  subject  to  all  the  provisions 
of  the  said  regulations,  whether  the  same  are  expressed  herein  or  not. 


Mining  Recorder 
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FORM    J.— CERTIFICATE   OF    THE   ASSIGNMENT   OF    A 
PLACER  MINING  CLAIM. 

No. 

Department  of  the  Interior, 
Dominion  Lands  Office, 

Agency,  18     . 

This  is  to  certify  that  (B.  C.)  of 

has  (or  have)  filed  an  assignment  in  due  form  dated 

18     ,  and  accompanied   by  a  registration   fee  of  two  dollars,  of  the 

grant  to  (A.  B.)  of 

of  the  right  to  mine  in  (insert  description  of 

claim)  for  one  year  from  the  18     . 

This  certificate  entitles  the  said  (B.  C.) 

to  all  the  rights  and  privileges  of  the  said  (A.  B.) 

in  respect  of  the  claim  assigned,  that  is  to  say,  to  the  exclusive  right 
of  entry  upon  the  said  claim  for  the  miner-like  working  thereof  and 
the  construction  of  a  residence  thereon,  and  the  exclusive  right  to 
all  the  proceeds  realized  therefrom,  for  the  remaining  portion  of  the 
year  for  which  the  said  claim  was  granted  to  the  said 
(A.  B.)  ,  that  is  to  say,  until  the  day 

of  18     . 

The  said  (B.  C.)  shall  be  en- 

titled to  the  use  of  so  much  of  the  water  naturally  flowing  through 
or  past  his  (or  their)  claim  and  not  already  lawfully  appropriated,  as 
shall  be  necessary  for  the  due  working  thereof,  and  to  drain  the  claim 
free  of  charge. 

This  grant  does  not  convey  to  the  said  (B.  C.) 

any  surface  rights  in  the  said  claim,  or  any  right 
of  ownership  in  the  soil  covered  by  the  said  claim;  and  the  said  grant 
shall  lapse  and  be  forfeited  unless  the  claim  is  continuously,  and  in 
good  faith,  worked  by  the  said  (B.  C.) 

or  his  (or  their)  associates. 

The  rights  hereby  granted  are  those  laid  down  in  the  Dominion 
Mining  Regulations,  and  no  more,  and  are  subject  to  all  the  pro- 
visions of  the  said  regulations,  whether  the  same  are  expressed  herein 

or  not. 

Agent  of  Dominion  Lands. 

]SroTE. — The  wording  may  be  changed  if  the  applicant  has  ac- 
quired the  surface  rights. 
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FORM  G.— CERTIFICATE  OF  THE  ASSIGNMENT  OF  A  MIN- 
ING LOCATION. 

Department  of  the  Interior, 

Dominion  Lands  Office, 
Agency,  18     . 

This  is  to  certify  that  (B.  C.)  of  has  (or  liave)  filed 

an  assignment  in  due  form,  dated  LS         ,  and  ac- 

companied by  a  registration  fee  of  two  dollars,  of  the  right  of  (A.  B.) 
of  to  i)urchase  the  mining  location  in  (here  insert 

general  description  of  locality)  applied  for  by  the  said  (A.  B.)  on  the 
18     . 

This  certificate  entitles  the  said  (B.  C.)  or  his  (or  their)  legal 
:•cpre^entatives  or  assigns,  to  all  the  rights  and  privileges  of  the  said 
(A.  B.),  in  respect  of  the  claim  assigned  and  hereinafter  described; 
that  is  to  say,  to  enter  into  i)ossession  of  the  said  mining  location, 
and  during  the  term  of  years  from  the  date  of  the  receipt 

No.  granted  to  the  said  (A.  B.),  dated  the  day  of 

,18  ,  to  take  therefrom  and  dispose  of  any  mineral 
ii'posit  contained  within  its  boundaries,  and,  on  due  compliance  at 
any  time  within  that  period  with  the  several  re(piirements  in  that 
behalf  of  the  Dominion  Mining  iiegulations,  entitle  him  or  them  to 
purchase  the  said  location,  which,  provisionally,  and  until  survey 
thereof,  may  ha  known  and  described  as  follows: — 

If  the  said  (B.  C.)  or  his  (or  their)  legal  representatives  or  as- 
signs, fail  to  comply  as  aforesaid  with  the  conditions  that  would  en- 
title him  or  them  to  purchase,  within  year  of  the  date  of  the 
receii)t  granted  to  (A.  B.)  and  now  deposited  with  me,  or  having  so 
comi)lie(l,  do  not  within  that  time  make  payment  in  full  for  the  land, 
and  also  jniy  the  sum  of  fifty  dollars  prescril)ed  in  the  said  regula- 
tions for  tlie  survey  of  the  location,  then  the  right  to  purchase  shall 
lapse,  and  the  mining  location  shall  revert  to  the  Crown,  to  be  other- 
wise disposed  of,  as  may  be  directed  by  the  Minister  of  the  Interior. 

Agent  of  Dominion  Lands. 


lOini   II.— APPLICATION  FOR  GRANT  FOR  PLACER  MIN- 
ING AND  AFFIDAVIT  OF  APPLICANT. 
1  (or  we)  of  hereby  apply,  under  the 

Dominion  Mining  Regulations,  for  a  grant  of  a  claim  for  placer  min- 
us defined  in  the  said  regulations,  in 


inL*" 


b 
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(here  describe  locality) 

and  I  (or  we)  sohmnly  swear: — 

1.  That  I  (or  we)  have  discovered  therein  a  deposit  of  (here 
name  the  metal  or  mineral). 

2.  That  I  (or  we)  am  (or  are)  to  the  best  of  my  (or  our)  know- 
ledge and  belief,  the  first  discoverer  (or  discoverers)  of  the  said  deposit; 


3.  That  the  said  claim  was  previously  granted  to  (here  name 
the  last  grantee),  but  has  remained  unworked  by  the  said  grantee  for 
not  less  than 

4.  That  I  (or  we)  am  (or  are)  unaware  that  the  land  is  other  than 
vacant  Dominion  land, 

5.  That  I  (or  we)  did,  on  the  day  of 

mark  out  on  the  ground,  in  accordance  in  every  particular  with  the 
provisions  of  sub-clause  (e)  of  clause  eighteen  of  the  said  mining 
regulations,  the  claim  for  which  I  (or  we)  make  this  application,  and 
that  in  so  doing  I  (or  we)  did  not  encroach  on  any  other  claim  or 
mining  location  previously  laid  out  by  any  other  person. 

6.  That  the  said  claim  contains,  as  nearly  as  I  (or  we)  could 
measure  or  estimate,  an  area  of  square  feet,  and  that  the 
description  (and  sketch,  if  any)  of  this  date  hereto  attached,  signed 
by  me  (or  us),  sets  (or  set)  forth  in  detail,  to  the  best  of  my  (or  our) 
knowledge  and  ability,  its  position,  form  and  dimensions. 

7.  That  I  (or  we)  make  this  application  in  good  faith,  to  acquire 
the  claim  for  the  sole  purpose  of  mining,  to  be  prosecuted  by  myself 
(or  us),  or  by  myself  and  associates,  or  by  my  (or  our)  assigns. 

Sworn  before  me  at    \ 
this  day  of  [  (Signature) 

18    .  ' 
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FOUM  T.—GKANT  FOll  PLACER  MINING. 
Ko. 

Department  of  the  Interior, 

Dominion  Lands  Office, 

Agency,  18     . 

In  consideration  of  the  payment  of  live  dollars,  heing  the  fee 
required  hy  the  provisions  of  the  Dominion  Mining  Regulations, 
clauses  four  and  twenty,  by  (A.  B.)  of  ,  accompanying  his 

(or  their)  ap})lieation  No.  ,  dated  ,  18     , 

for  a  mining  claim  in  (here  insert  description  of  locality). 

The  ^iinister  of  the  Interior  hereby  grants  to  the  said 
(A.  15.)  ,  for  the  term  of  one  year  from  the  date  hereof, 

the  exclusive  right  of  entry  upon  the  claim  (here  describe  in 

detail  tiie  claim  granted)  for  the  miner-like  working  thereof 

and  tlie  construction  of  a  residence  thereon,  and  the -exclusive  right 
to  all  the  proceeds  realized  therefrom. 

Tile  said  (A.  B.)  shall  be  entitled  to  the  use  of 

so  much  of  tile  water  naturally  flowing  through  or  past  his  (or  their) 
claim,  and  not  already  lawfully  appro]triated,  as  shall  l)e  necessary 
for  the  due  working  tliereof,  and  to  drain  his  (or  their)  claim,  free 
of  charge. 

This  grant  does  not  convey  to  the  said  (A.  J).) 

any  surface  rigiits  in  the  said  claim,  or  any  right  of  ownership  in  the 
s'wl  covered  by  the  said  claim;  and  the  said  grant  shall  lapse  and  be 
forfeited  unless  the  claim  is  continuously  and  in  good  faith  worked 
by  the  said  (A.  B.)  or  his  (or  their)  associates. 

Tlie  rights  hereby  granted  are  those  laid  down  in  the  aforesaid 
mining  regulations,  and  no  more,  and  are  sul)ject  to  all  the  provi- 
f-ioiis  of  (he  said  regulations,  whether  the  same  are  expressed  herein 
or  not. 

Agent  of  Dominion  liands. 


VOVxM  ,7.— CKirriFICATK  OF  TIIF  ASSIGNMENT  OF  A  PLA- 
CER MINING  CLAIM. 
No. 

Department  of  the  Interior, 

Dominion  Lands  Office, 

Agency,  18. 

The  said  (!•.  C.)  shall  l)e  entitled  to  the  use  of  so 

Hiu(h  of  the  water  naturally  flowing  through  or  past  his  (or  their) 
claim  and  not  already  lawfully  appropriated,  as  shall  be  necessary  for 
ilie  due  working  thereof,  and  to  drain  the  claim  free  of  charge. 
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This  grant  does  not  convey  to  the  said  (B.  C.) 

any  surface  rights  in  the  said  claim,  or  any  right  of  ownership  in  the 
soil  covered  by  the  said  claim;  and  the  said  grant  shall  lapse  and  be 
forfeited  unless  the  claim  is  continuously,  and  in  good  faith,  worked 
by  the  said  (B.  C.)  or  his  (or  their)  associates. 

Tbis  is  to  certify  that  (B.C.)  of  has  (or  liave) 

filed  an  assignment  in  due  form  dated  18     ,  and  ac- 

companied by  a  registration  fee  of  two  dollars,  of  the  grant  to 
(A.  B.)  of  of  the  right  to  mine  in 

(insert  description  of  claim)  for  one  year  from  the 

18       . 

This  certificate  entitles  the  said  (B.  C.)  to  all  the 

rights  and  privileges  of  the  said  (A.  B.)  in  respect  of 

the  claim  assigned,  that  is  to  say,  to  the  exclusive  right  of  entry  upon 
the  said  claim  for  the  miner-like  working  thereof  and  the  construc- 
tion of  a  residence  thereon,  and  the  exclusive  right  to  all  the  pro- 
ceeds realized  therefrom,  for  the  remaining  portion  of  the  year  for 
which  the  said  claim  was  granted  to  the  said  {A.  B.) 

,  that  is  to  say,  until  the  day  of  18     . 

The  rights  hereby  granted  are  those  laid  down  in  the  Dominion 
]\ lining  Regulations,  and  no  more,  and  are  subject  to  all  the  pro- 
visions of  the  said  regulations,  whether  the  same  are  expressed 
herein  or  not. 

Agent  of  Dominion  Lands. 


FORM  K.— GRANT  TO  A  BED-ROCK  FLUME  COMPANY 

No. 

Department  of  the  Interior, 
^  Dominion  Lands  Office, 

Agency,  18 

In  consideration  of  the  payment  of  a  deposit  of  one  hundred 
dollars,  required  by  clause  thirty-four  of  the  Dominion  Mining  Regu- 
lations to  be  made  with  the  application  of  a  bed-rock  flume  company, 
and  of  the  further  sum  of  ten  dollars,  being  the  fee  for  registration 
of  this  grant  required  by  clause  thirty-nine  of  the  said  regulations, — 
59 -M 
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The  Minister  of  the  Interior  hereby  ^'^rants  to  (names 

of  nieiuhers  of  company)  forming  together  a  bed-rock 

Hume  company,  known  as  the  (title  of  company) 

llie  following  rights  and  j)rivileges,  that  is  to  say: — 

{n)  TIk'  rights  of  way  through  and  entry  nj)on  any  new  and  nn- 
uorkcd  river,  crock,  gulcli  or  ravine,  and  the  exclusive  right  to  locate 
and  work  a  strip  of  ground  one  liundrod  feet  wide  and  two  hundred 
feet  long  in  the  l)cd  tiicreof,  to  each  individual  of  the  com})any; 

(/;)  Tlie  rights  of  way  through  and  entry  upon  any  river,  creek, 
guldi  or  ravine,  worked  by  miners  for  any  period  longer  than  two 
years  prior  to  such  entry,  and  already  wholly  or  partially  abandoned, 
and  the  exclusive  right  to  stake  out  and  work  both  the  unworkcd 
and  abandoned  portions  thereof,  one  hundred  feet  in  width,  and  one- 
(piartcr  of  a  mile  in  length  for  each  individual  of  the  company; 

(r)  The  rights  of  entry  througli  and  entry  upon  all  claims  which 
at  ilic  time  of  the  notice  of  application,  are  in  good  faith  being 
worked,  for  the  purpose  of  cutting  a  channel  and  laying  their  Hume 
therein,  witli  such  reasonable  space  for  constructing,  maintaining 
and  re]  airing  the  flume  as  may  be  necessary; 

{(l)  The  use  of  so  much  of  the  unappropriated  water  of  the 
SI  ream  on  which  they  may  be  located,  and  of  other  adjacent  streams, 
as  may  be  necessary  for  the  use  of  their  flumes,  hydraulic  power  and 
machinery  to  carry  on  their  operations,  and  the  right  of  way  for 
ditelies  and  flumes  to  convey  the  necessary  water  to  their  works,  sub- 
ject to  the  |)ayment  of  any  damage  which  may  be  done  to  other  par- 
ties by  running  such  ditch  or  flume  through  or  over  their  ground; 

I'rovided,  that  the  rights  herein  granted  shall  apply  only  to  sucli 
claims  and  streams  as  are  here  specified:  (insert  description 

of  claims  and  streams)  and  such  other  claims  and  streams  as 

niay,  after  due  notice  and  application,  be  subsequently  added  to  .the 
above  li>t  l)y  tlie  Minister  of  the  Interior,  under  the  hand  of  the 
lo(  ill  agent ; 

Provided  also,  that  the  said  company  shall  pay  to  titc  local  agent, 
in  advance,  an  annual  rent  of  ten  dollars  for  each  quarter  of  a  mile 
<»f  right  of  way  legally  held  by  them; 

Provided  further,  that  this  grant  is  subject  to  all  the  provisions 
of  the  Dominion  Mining  Kegulations  in  that  behalf,  whether  the 
sjime  are  expressed  herein  or  not. 

This  grant  shall  cease  and  determine  at  the  expiration  of 
}tnr-  fiom  the  dnto  hereof. 

Agent  of  Dominion  Lands. 


k 
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rOEM  L.— GRANT  FOR  DRAINAGE. 
No 

Department  of  the  Interior, 

Dominion  Lands  Office, 
Agency,  18 

In  consideration  of  the  payment  of  a  deposit  of  twenty-five  dol- 
lars, required  by  clause  forty-three  of  the  Dominion  Mining  Regu- 
lations, to  be  made  with  the  application  for  a  grant  of  right  of  way 
to  construct  drains,  and  of  the  further  sum  of  dollars,  being 

tlie  fee  for  the  registration  of  this  grant  required  by  clause  forty- 
four  of  the  said  regulations. 

The  Minister  of  the  Interior  hereby  grants  to  (name  ou 

names  of  grantee  or  grantees)  the  right  to  run  a  drain  or 

timnel  for  drainage  purposes  through  the  occupied  mining.lands  here 
specified:  (here  describe  mining  lands) 

and  further,  for  a  term  of  from  the  date  hereof,  exclusive 

rights  of  way  through  and  entry  upon  the  following  mining  grounds: 
(here  insert  description)  for  the  purpose  of  constructing  a 
drain  or  drains  for  the  drainage  thereof;  and  the  right  to  charge  the 
following  tolls  for  the  use  thereof  (insert  tariff  of  tolls): 

Provided,  that  the  grantee  (or  grantees)  shall  construct  such 
drain  or  drains  of  sufficient  size  to  meet  all  requirements  within 
from  the  date  hereof,  and  keep  the  same  in  thorough  working  order 
and  repair,  and  free  from  all  obstructions;  and  shall,  within  a  reason- 
able time,  construct  proper  tap  drains  from  or  into  any  adjacent 
claims,  upon  being  requested  by  the  owners  thereof,  and  in  default 
thereof  shall  permit  such  parties  themselves  to  make  them,  in  which 
case  such  parties  shall  only  be  chargeable  with  one-half  the  rates  of 
drainage-toll  herein  authorized: 

Provided  also,  that  the  said  grantee  (or  grantees)  shall  compen- 
sate the  owners  of  lands  or  holders  of  claims  entered  upon  by 
for  any  damage  they  may  sustain  by  the  construction  of  sucli  tunnel 

or  drain: 

Provided  further,  that  the  said  grantee  (or  grantees)  shall  pay  to 
the  local  agent,  in  advance,  an  annual  rent  of  ten  dollars  for  each 
quarter  of  a  mile  of  right  of  way  legally  held  by 

Provided  further,  that  this  grant  is  subject  to  all  the  provisions 

of  the  Dominion  Mining  Regulations  in  that  behalf,  whether  the  same 

are  exnressed  herein  or  not. 

Agent  of  Dominion  Lands. 
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FORM  M.— NOTICE  OK  AITLICATION  TO  USE  AND  DIVEKT 

WATER. 

Notice  is  hereby  given,  in  i)ursuanee  of  the  provisions  of  the 
Dominion  Mining  Regulations,  tliat  I  (or  we) 

of  at  the  exi)iration  of  twenty  days  from  the 

(late  hereof,  intend  to  ai)i)ly  to  llic  ^linister  of  the  Interior  of  Can- 
ada, for  authority  to  take,  carry  away,  and  divert  to  my  (or  our) 
mining  chiim  or  from  its  natural  channel,  inches  of 

the  unentered  and  unappropriated  water  of  the  (stream  or  lake) 
known  as  for  purposes,  during 

tlie  term  of  years  from  the  date  of  entry,  with  the 

object  of 

Such  diversion    will  be  made  at  a 
point  situate  on  the  end  or  side  of  the  said 

(str-Hin  or  lake),  marked  on  the  ground  by  a  conspicuous  post;  and 
it  i*  ntended  that  such  water  shall  be  carried  in  and  through  a  (ditch, 
o'    *.iume,  or  both),  in  a  direction  over  the  lands  of 

as  indicated  by  like  cons])icuous  ])0sts  jilanted  about  every  quarter  of 
a  mile  along  the  proposed  location  (of  the  ditch,  or  Hume,  or  both). 

(Signed) 

Post  Office  Address. 
Datt'd  the  day  of  ,  18     . 

at 


FORM  N.— GRANT  OF  RIGHT  TO    DIVERT  WATER  AND 
CONSTRUCT  DITCHES. 

Department  of  tlie  Interior, 

Dominion  Lands  Office, 
Agency,  18 

In  consideration  of  the  payment  of  a  deposit  of  twenty-five  dol- 
lars, recpiired  by  clause  forty-seven  of  the  Dominion  Mining  Regula- 
tions, to  l;e  made  with  the  application  for  the  right  to  divert  water 
and  construct  ditciics: 

Tlie  Minister  of  the  Interior  hereby  grants  to  (A.  IJ.) 

for  the  term  of  years  from  the  date  hereof, 

tlu^  right  to  divert  and  use  the  water  from  (specify  stream 

or  Inko)  to  the  extent  of  inches,  and  no  more. 
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to  be  distributed  as  follows:  (describe  locality  of  distribu- 

tion) together  with  the  right  to  charge  the  following 

rates  for  the  u^e  of  said  water:  (insert  rates  to  be 

charged)  and  the  rights  of  way  through  and  entry  upon 

the  following  mining  grounds  (insert  description) 

for  the  purpose  of  constructing  ditches  and  flumes  to  convey  such 
water,  provided  such  ditches  and  flumes  are  constructed  and  in  work- 
ing order  within  from  the  date  hereof: 

Provided,  that  this  grant  shall  be  deemed  to  be  appurtenant  to 
mining  claim  jSTo.  ,  and  shall  cease  and  determine 

whenever  the  said  claim  shall  have  been  worked  out  or  abandoned,  or 
the  occasion  for  the  use  of  such  water  upon  the  said  claim  shall 
have  permanently  ceased: 

Provided  also,  that  this  grant  is  subject  to  all  the  provisions  of 
the  Dominion  Mining  Eegulations  in  that  behalf,  whether  the  same 
are  expressed  herein  or  not. 

Agent  of  Dominion  Lands. 


Form  M. 
Notice  of  Application  for  Eight  to  Divert  Water. 

Notice  is  hereby  given,  in  pursuance  of  the  provisions  of  the 
regulations  for  the  disposal  of  Dominion  lands  within  the  railway 
belt  in  the  Province  of  Britrsh  Columbia, .  that  I,  of 

,  at  the  expiration  of  20  days  from  the  date  hereof, 
intend  to  apply  to  the  local  agent  of  Dominion  lands  at 
in  the  Province  of  British  Columbia,  for  authority  to  take,  carry 
away  and   divert   to   my  (farm   or  mining   claim)   from  its  natural 
cliannel  inches  of  the  unentered  and  Unappropriated  water 

of  the  (stream  or  lake)  known  as  for  purposes 

during  the  term  of  years  from  the  date  of  record  with  the 

object  of  irrio^ating  (or  sluicing)  my  said  (farm  or  mining  claim) ;  such 
diversion  will  be  made  at  a  point  situated  on  the  (north,  east,  soutli 
or  west,  end  or  side)  of  the  said  (stream  or  lake)  marked  on  the  ground 
by  a  conspicuous  post,  and  it  is  intended  that  such  water  shall  be 
carried  in  and  through  a  (ditch  or  flume,  or  both)  in  a 
direction  over  the  lands  of  ,  as  indicated  by  like 

posts  planted,  where  practicable,  every  quarter  of  a  mile  along  the 
proposed  line  of  the  (ditch  or  flume,  or  both). 

(Signature). 

Dated  this  day  of  ,  18     ,  at 
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Form  N. 
Anklavit  in  sup}H)rt  of  A|)j)litation  for  llight  to  Divert  Water. 

rroviiKC  of  Hritisli  C'()liiinl)ia,    \ 
To  Wit:  ) 

I,  of  ,  make  oath  and  say: — 

Lst.  That  the  document  hereunto  annexed  and  marked  with  tlie 
letter  **  A  "  is  a  true  co])y  of  a  notice  given  by  me  ,  in 

j)ur.<uance  of  the  provisions  of  the  reguhitions  for  the  disposal  of  the 
Dominion  hinds  Mithin  the  railway  belt  in  the  Province  of  British 
Columbia,  and  jiosted  up  by  me  on  the  day  of  the  date  thereof  at  the 
point  of  diversion  therein  named. 

t>nd.  That  on  the  day  of  ,  A.D.  18     ,  I  also 

posted  up  a  like  copy  of  such  notice  in  a  conspicuous  place  on  the 
lands  of  each  of  the  following  j)ersons,  viz.: 

."h-d.  That  the  lands  of  the  said  several  persons  named  in  the  last 
above  parngraph,  and  of  no  others,  will  be  aiTected  by  the  proposed 
division  in  the  said  notice  mentioned. 

1th.  That  f  am  lawfully  entitled  to  hold  land  under  the  said 
regulations,  and  1  am  lawfully  occu])ying  (and  Iwna  fide  cultivating 
or  working,  as  the  case  may  be)  the  (land  or  mineral  claim)  to  which 
the  said  water  is  intended  to  be  diverted. 

."ith.  That  T  have  i)lanted  ])osts  in  accordance  with  the  terms  of, 
and  along  the  ])roposed  line  of  ,  as  indicated  in  the  said 

notice,  and  T  l)elieve  that  I  have  performed  all  conditions  ]irccedcnt 
necessary  to  entitle  me  to  a  record  of  the  water  privilege  in  the 
notice  mentioned  or  referred  to. 
Sworn  before  me,  this  day    \ 

of  A.D.  18     ,  at  I  (Signature), 

in  the  said  1^'ovince.  ) 

T.ocal  Agent. 


Form  0. 
Grant  of  the  T^ight  to  Divert  Water. 
To  all  whom  it  may  concern — Orkktixg: 

Know  yo.  that  ,  of  ,  having  com- 

plied with  the  provisions  of  the  regulations  for  the  disposal  of  Do- 
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minion  lands  witliin  the  railway  belt  in  the  Province  of  British 
Columbia,  as  appears  by  alfidavit  of  himself,  with  notice  annexed  filed 
with  the  undersigned  on  the  day  of  18     ,  is 

hereby  authorized  to  divert  for  his  own  use,  for  a  period  of 
years  from  the  date  hereof  inches  of  unrecorded  and  unappro- 

priated water  of  ,  or  so  much  of  that  quantity  as  may 

he  lawfully  diverted  and  used  by  him  under  and  in  accordance  with 
the  provisions  of  the  said  regulations,  and  the  said  is  entitled 

to  all  the  rights  conferred  by  the  said  regulations  upon  the  recorded 
owner  of  a  water  privilege. 

Given  the  day  of  18     ,  at 

in  the  Province  of  British  Columbia. 

Local  Agent. 


SCHEDULE   TO    CONSOLIDATED   MINING   REGULATIONS 
RELATING  TO  INDIAN  LANDS. 

Form  A. — Application  and  affidavit  of  discoverer  of 

QUARTZ   mine. 

I,  (A.  B.)  of  hereby 

apply,  under  the  Indian  Lands  Mining  Regulations  for  a  mining  lo- 
cation in  (here  give  general  location 
of  i^remises)  for  the  purpose  of  mining  for 
(here  name  the  metal  or  mineral),  and  I  hereby 
solemnly  swear: — 

1.  That  I  have  discovered  therein  a  deposit  of 
(here  name  the  metal  or  mineral). 

2.  That  I  am  to  the  best  of  my  knowledge  and  belief  the  first 
discoverer  of  the  said  deposit. 

3.  That  I  am  unaware  that  the  land  is  other  than  vacant  In- 
dian land. 

4.  That  I  did,  on  the  day  of 

mark  out  on  the  ground,  in  accordance  in  every  particular  with  the 
provisions  of  sub-section  (a)  of  section  4  of  the  said  Mining  Regula- 
tions, the  location  for  which  I  make  this  application,  and  that  in  so 
doing  I  did  not  encroach  on  any  mining  location  previously  laid  out 
by  any  other  person. 

5.  That  the  said  mining  location  contains,  as  nearly  as  I  could 
measure  or  estimate,  an  area  of  acres,  and  that 
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the  description  (and  sketch,  if  any),  of  this  date,  liereto  attached, 
signed  by  me,  set  forth  in  detail  to  the  best  of  my  knowledge  and 
ability  its  position,  form  and  dimensions. 

G.  Tliat  I  make  this  a])i»lication  in  good  faith  to  acquire  the 
land  for  the  s;>le  purpose  of  mining  to  be  prosecuted  by  myself,  or 
)»y  myself  and  associates,  or  by  my  assigns. 

Sworn  before  me  at         \ 
this  day  of  )  Signature. 


TouM  B. — Kkckipt   roK  yke  paid  by  applicant  for  min- 
ing LOCATION. 

No. 

Department  of  Indian  Affairs, 

Olhce  of  the  Indian  Agency  at  ,  18 

Heceived  from  (A.  13.)  of  , 

five  (iolliirs,  being  tlie  fee  required  by  sub-section  (h)  of  section  4  of 
the  Indian  Lands  .Mining  l^egulations,  accompanying  his  ai)plica- 
tion  No.  ,  dated  ,  18     ,  for  a  mining  location 

in  (insert  general  description  of  locality). 

Tiiis  recei])t  authorizes  the  said  (A.  B.) 

his  legal  rei)resentatives  or  assigns,  to  enter  into  possession  of  the 
j-aid  mining  location,  and,  during  the  term  of  one  year  from  the  date 
of  this  receipt,  to  take  therefrom  and  dispose  of  any  mineral  deposit 
(ontaincd  within  its  boundaries,  and,  on  due  compliance  at  any  time 
within  that  ])eriod  with  the  several  requirements  in  that  behalf  of 
the  said  mining  regulations,  entitles  him  or  them  to  jiurchase  the 
>aid  h»(ation  wliich,  ])rovisionally,  and  until  survey  thereof,  may  be 
made  known  and  described  as  follows:    (insert  description  in  detail). 

If  the  said  (A.  B.)  or  his  legal  rc])resen- 

latives  or  assigns,  fail  to  comply,  as  aforesaid,  with  the  conditions 
iljat  Would  entitle  him  or  tliem  to  purchase  within  one  year  from 
this  date.  or.  having  so  coiii])lied.  do  not  within  that  time  make  pay- 
ment in  full  f«)r  the  land,  and  also  ]iay  the  sum  of  fifty  dollars  pre- 
scribed ill  tlie  said  regulations  for  the  survey  of  the  location,  then 
the  rJL'ht  to  purchase  shall  lapse  and  the  mining  location  shall  revert 
to  the  Crown,  to  be  otherwise  disposed  of  as  may  be  directed  by  the 
SujMrintendent  fJeneral  of  Indian  Affairs. 

Indian  Agent. 
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Form  C. — Receipt  for  fee  on  extension  of  time  for  i'lk- 
chase  of  a  mining  location. 

No. 

Department  of  Indian  Affairs, 

Office  of  the  Indian  Agency  at  ,  18       . 

Received  from  (A.  B.)  of  ,  five 

dollars,  being  the  fee  required  by  section  eight  of  the  Indian  Lands 
Mining  Regulations,  accompanying  his  application  No.  ,  dated 

,18  ,  for  the  extension  of  the  time  within  which 
he  may  purchase  the  mining  location  described  as  follows  (insert 
description  in  detail)  for  which  he  obtained  an  entry  No.  on 

the  ,  18     . 

This  receipt  authorizes  the  said  (A.  B.)  his 

legal  representatives  or  assigns,  to  continue  in  possession  of  the  said 
mining  location,  and  during  the  term  of  one  year  from  the  , 

18  ,  to  take  therefrom  and  dispose  of  any  mineral  deposit  contained 
within  its  boundaries,  and,  on  due  compliance  at  any  time  within 
that  period  with  the  several  requirements  in  that  behalf  of  the  said 
mining  regulations,  entitles  him  or  them  to  purchase  the  said  loca- 
tion which,  provisionally,  and  until  survey  thereof,  may  be  known 
and  described  as  above. 

If  the  said  (A.  B.)  or  his  legal  representatives  or 

assigns,  fail  to  comply,  as  aforesaid,  with  the  conditions  that  would 
entitle  him  or  them  to  purchase  within  one  year  from  this  date,  or 
having  so  complied,  do  not  within  that  time  make  payment  in  full 
for  the  land,  and  also  pay  the  sum  of  fifty  dollars  prescribed  in  the 
said  regulations  for  the  survey  of  the  location,  then  the  right  to 
purchase  shall  lapse,  and  the  mining  location  shall  revert  to  the 
Crown,  to  be  otherwise  disposed  of  as  may  be  directed  by  the  Super- 
intendent General  of  Indian  Affairs. 

Indian  Asrent. 


Form  D. — Patent  of  a  mining  location. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith — To  all  to 
whom  these  presents  shall  come.  Greeting: 
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Know  Ye  that  We  do  by  thest-  jui-siiits,  for  I's,  Our  heirs  and 
successors,  in  consideration  of  (the  fultihnent  of  the  Indian  Lands 
Mining  IJeguhitions  of  Our  Dominion  of  Canada)  «?ive  and  grant 
unto  h         heirs  and  assigns,  all  that  parcel  or 

lot  of  land  situate  and  numbered  on  the  official 

plan  of  survey  of  the  said  ,  to  have  and  to  hold  the 

said  parcel  of  land,  and  all  minerals,  precious  and  base,  which  may 
be  found  therein,  unto  the  said  h  heirs  and 

assigns  forever; 

Provided  that  it  shall  at  all  times  be  lawful  for  Vti,  Our  heirs 
and  successors,  or  for  any  person  by  Our  authority,  to  resume  any 
portion  (not  exceeding  one-twentieth  ])art)  of  the  said  lands  for  mak- 
ing roads,  canals,  bridges,  towing  paths,  or  other  works  of  public 
utility  or  convenience,  but  no  such  resumption  shall  be  made  of  land 
on  which  any  pernuinent  buildings  may  have  been  erected,  without 
conipcnsation; 

Provided,  also,  that  it  shall  be  lawful  for  any  ])erson  duly  author- 
ized liy  Is,  Our  heirs  and  successors,  to  take  and  occu])y  such  water 
privileges,  and  to  have  and  enjoy  such  right  of  carrying  water  over, 
through  or  under  any  parts  of  the  hereditaments  liereby  granted  as 
may  Ik-  reasonably  recpiired  for  agricultural  or  other  ])urposes  in  the 
vicinity  of  the  said  land,  upon  l)aying  therefor  a  reasonable  com- 
ix'usation  to  the  aforesaid  h         heirs  and  assigns. 

NoTK.— The  form  in  the  Consolidated  Mining  Regulations  ct)ntained  a 
further  proviso  to  the  following  effect:  "Provided  further,  that  a  royalty 
of  two  and  one-half  per  cent,  shall  b<'  paid  to  us,  our  heirs  and  successors, 
upon  all  the  gold  and  silver  produced  from  the  said  lands."  lUit  by  Order 
in  Council  of  2nd  December,  1889,  it  was  provided:  "  2nd.  That  sections  81 
and  82  be  r«'pealed.  and  also  the  clause  regarding  royalty  in  Form  'D* 
of  said  regulations." 

N<n-K. — "  In  the  case  of  the  patent  of  a  mining  location  situate  in  the 
District  of  Algoma  the  last  clause  of  Form  'D'  respecting  royalty  shall 
be  omittrd  from  said  Form." 


I 


I'oKM     K. — ClCRTN  ICWTK     OF     TIIK    .\SSir,XMEN'T    OF    A     MINING 

LOC.\TIOX. 
No. 

Dcjtartiuent  of  Indian  Affairs, 

Office  of  the  Indian  Agency  at  ,  18     . 

'Vh\<  is  to  certify  that  (B.  (\)  of  ,  has  filed  an 

n^^ii:nmont    iu   due   form,  dated  .18     ,  and 
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accompanied  by  a  registration  fee  of  two  dollars,  of  the  right  of 
(A.  B.)  of  J  to  purchase  the  mining  location  in 

(here  insert  general  description  of  locality)  applied  for  by  the  said 
(A.  B.)  on  the  ,  18     . 

This  certihcate  entitles  the  said  (B.  C.)  or  his  legal  representa- 
tives or  assigns,  to  all  the  rights  and  privileges  of  the  said  (A.  B.) 
in  respect  of  the  claim  assigned  and  hereinafter  described;  that  is  to 
say,  to  enter  into  possession  of  the  said  mining  location,  and  during 
the  term  of  one  year  from  the  date  of  the  receipt  No.  ,  granted 

to  the  said  (A.  B.)  dated  the  day  of  ,  18    ,  to 

take  therefrom  and  dispose  of  any  mineral  deposit  contained  within 
its  boundaries,  and  on  due  compliance  at  any  time  within  that  period 
with  the  several  requirements  in  that  behalf  of  the  said  mining 
regulations,  entitles  him  or  them  to  purchase  the  said  location, 
which,  provisionally,  and  until  survey  thereof,  may  be  known  and 
described  as  follows:  (insert  description  in  detail). 

If  the  said  (B.  C.)  or  his  legal  representatives  or  assigns,  fail  to 
comply  as  aforesaid  with  the  conditions  that  would  entitle  them  to 
purchase  within  one  year  of  the  date  of  the  receipt  granted  to  (A.  B.), 
•and  now  deposited  with  me,  or  having  so  complied,  do  not  within 
that  time  make  payment  in  full  for  the  land,  and  also  pay  the  sum 
3>f  fifty  dollars  prescribed  in  the  said  regulations  for  the  survey  of 
the  location,  then  the  right  to  purchase  shall  lapse,  and  the  mining 
location  shall  revert  to  the  Crown,  to  be  otherwise  disposed  of  as  may 
be  directed  by  the  Superintendent  General  of  Indian  Affairs. 

Indian  Agent. 

Form  F. — Application  for  grant  for  placer  mining  and 
affidavit  of  applicant. 

I,  (A.B.)  of  ,  hereby  apply,  under  the  Indian  Lands 

Mining  Regulations,  for  a  grant  of  a  claim  for  placer  mining,  as  de- 
fined in  the  said  regulations,  in  (here  describe  locality)  and  I 
solemnly  swear: 

1.  That  I  have  discovered  therein  a  deposit  of  (here  name  the 
metal  or  mineral). 

2.  That  I  am,  to  the  best  of  my  knowledge  and  belief,  the  first 
discoverer  of  the  said  deposit;  or 

(2.)  That  the  said  claim  was  previously  granted  to  (here  name 
the  last  grantee),  but  has  remained  unworked  by  the  said  grantee 
for  not  less  than 
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3.  That  I  am  unaware  tliat  the  huul  is  other  than  vacant  Indian 
land. 

4.  Tliat  1  did,  on  tlie  day  of  ,  mark  out 
on  the  ground,  in  accordance,  in  every  ])articular,  with  the  in-ovisions 
of  suh-section  {")  (y(  section  4  of  the  said  mining  reguhitions,  the 
chiim  for  which  I  make  this  aj)j)lication,  and  that  in  so  doing  I  did 
not  encroach  on  any  other  chiim  or  mining  location  previously  laid 
out  ])\  any  otiier  i)erson. 

o.  Tluit  the  said  claim  contains,  as  nearly  as  I  could  measure  or 
estimate,  an  area  of  square  feet,  and  tliat  the 

description  (and  sketch,  if  any,)  of  this  date  liereto  attached,  signed 
l)y  me,  set  forth  in  detail,  to  the  best  of  my  knowledge  and  ability, 
its  j)osition,  form  and  dimensions. 

(5.  Tliat  I  make  this  application  in  good  faith  to  acquire  the 
claim  for  the  sole  })urpose  of  mining  to  be  prosecuted  by  myself,  or 
by  myself  and  associates,  or  by  my  assigns. 
Sworn  before  me  at  ) 

this  day  of  -  Signature. 

IS  J 


Form  G. — Grant  for  placer  mixing. 
Department  of  Indian  Affairs, 

Oirice  of  the  Indian  Agency  at  ,  18     . 

In  consideration  of  the  payment  of  five  dollars,  being  the  fee 
required  by  the  ])rovisions  of  the  Indian  Lands  Mining  Regulations, 
sections  four  and  twenty,  by  (A.  11),  of  ,  accompanying 

his  ni)pIication  Xo.  dated  ,  for  a  mining  claim 

in  (here  insert  descrii)tion  of  locality); 

The  Superintendent  (jcneral  of  Indian  AlTairs  hereby  grants  to 
<he  said  (A.  I>.)  ,  for  the  term  of  one  year  from  the 

date  hereof,  the  exclusive  right  of  entry  upon  the  claim 
(here  describe  in  detail  the  claim  granted)  for  the  miner- 

like  wf)rking  thereof,  and  the  construction  of  a  residence  thereon, 
and  the  exclusive  right  to  all  the  ])roceeds  realized  therefrom. 

''''><»  said  (A.  H.)  shall  be  entitled  to  the  use  of 

so  iimeli  of  the  water  naturally  flowing  through  or  past  his  claim, 
and  not  already  lawfully  appropriated,  as  shall  be  necessary  for  the 
due  working  tliereof.  and  to  drain  his  claim,  free  of  charge. 

This  grant  does  not  convey  to  the  said  (A.  B.) 

.'•ny  surface  rights  in  the  said  claim,  or  any  right  of  ownership  in  the 
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soil  covered  by  the  said  claim;  and  the  said  grant  shall  lapse  and 
be  forfeited  unless  the  claim  is  continuously  and  in  good  faith  worked 
by  the  said  (A.  B.)  or  his  associates. 

The  rights  hereby  granted  are  those  laid  down  in  the  aforesaid 
mining  regulations,  and  no  more,  and  are  subject  to  all  the  provi- 
sions of  the  said  regulations,  whether  the  same  are  expressed  or  not. 

Indian  Agent. 


I 


Form  H. — Certificate  of  the  assignment  of  a  placer 

MINING  claim. 

Xo. 

Department  of  Indian  Affairs, 

Office  of  the  Indian  Agency  at  ,  18     . 

This  is  to  certify  that  (B.  C.)  of  ,  has 

filed  an  assignment  in  due  form,  dated  ,  18     ,  and  accom- 

panied by  a  registration  fee  of  two  dollars,  of  the  grant  to 
(A.  B.)  of  ,  of  the  right  to  mine  in  (insert 

description  of  claim)  for  one  year  from  the  ,18     . 

This  grant  does  not  convey  to  the  said  (B.  C.) 

any  surface  rights  in  the  said  claim,  or  any  right  of  ownership  in 
the  soil  covered  by  the  said  claim;  and  the  said  grant  shall  lapse  and 
be  forfeited  unless  the  claim  is  continuously  and  in  good  faith  worked 
by  the  said  (B.  C.)  or  his  associates. 

The  rights  hereby  granted  are  those  laid  down  in  the  aforesaid 
mining  regulations,  and  no  more,  and  are  subject  to  all  the  provi- 
sions of  the  said  regulations,  whether  the  same  are  expressed  herein 
or  not. 

Indian  Agent. 


Form  I. — Grant  to  a  bed-rock  flume  company. 

Department  of  Indian  Affairs, 

Office  of  the  Indian  Agency  at  ,  18     . 

In  consideration  of  the  payment  of  a  deposit  of  one  hundred 
dollars,  required  by  section  thirty-seven  of  the  Indian  Lands  Mining 
Regulations  to  be  made  with  the  application  of  a  bed-rock  flume 
company,  and  of  the  further  sum  of  ten  dollars,  being  the  fee  for 
the  registration  of  this  grant  required  by  section  forty-two  of  tho 
said  regulations; 
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The  Suj)crinteii(lent  General  of  Indian  AlFairs  hereby  grants  to 
(names  of  nieiuhers  of  eonipany)  formin<r  together  a  bed-rock  tlumc 
company  [known  as  tlie  (title  of  tlie  company)],  the  following 
rights  and  privileges,  that  is  to  say: — 

{a)  The  rights  of  way  through  and  entry  upon  any  new  and 
unworked  river,  creek,  gulch  or  ravine,  and  the  exclusive  right  to 
locate  and  work  a  strip  of  ground  100  feet  wide  and  200  feet  long 
in  the  lied  thereof  to  each  individual  of  the  company; 

{h)  The  rights  of  way  through  and  entry  uj)on  any  river,  creek, 
gulch,  or  ravine,  worked  by  miners  for  any  i)eriod  longer  than  two 
years  prior  to  such  entry,  and  already  wholly  or  ])artially  abandoned, 
aiinl  tiie  exclusive  right  to  stake  out  and  work  both  the  unworked 
and  abandoned  jmrtions  thereof,  100  feet  in  width  and  \  of  a  mile 
in  length  for  each  individual  of  the  company. 

{<•)  The  rights  of  way  through  and  entry  upon  all  claims  which 
nt  tile  time  of  the  notice  of  ap})lication,  are  in  good  faith  being 
worked,  for  the  ])urpose  of  cutting  a  channel  and  laying  their  flume 
therein,  with  such  reasonable  space  for  constructing,  maintaining 
and  repairing  the  Hume  as  may  be  necessary. 

{(I)  'Y\\v  \\<('  of  so  much  of  the  nnai)])ro})riated  water  of  the 
stream  on  which  they  may  be  located,  and  of  other  adjacent  streams, 
as  may  lie  necessary  for  the  use  of  their  flumes,  hydraulic  power,  and 
machinery  to  carry  on  their  operations  and  the  right  of  way  for 
ditches  and  flumes  to  convey  the  necessary  water  to  their  works,  sub- 
ject to  the  payment  of  any  damage  which  may  be  done  to  other  par- 
ties by  running  such  ditch  or  flume  through  or  over  their  ground; 

Provided,  that  the  rights  herein  granted  shall  apply  only  to  such 
claims  ami  streams  as  are  here  specified: 

(insert   description   of   claims   and    streams)  and   such   other 

(laims  and  streams  as  may,  after  due  notice  and  apjdication,  be  sub- 
secpienfly  added  to  the  abf)ve  list  by  the  Superintendent  G,encral  of 
Indian  AtTairs.  under  the  hand  of  the  local  agent; 

IVovjded  also,  that  the  said  company  shall  ])ay  to  the  local  agent, 
in  advance,  an  annual  rent  of  ten  dollars  for  each  (puirter  of  a  mile 
of  right  of  way  legally  held  by  them: 

IVovidcd  further,  that  this  grant  is  subject  to  all  the  ]irovisions 
of  the  Indiiin  T.ands  ^Mining  Hegulations  in  that  behalf,  whether  the 
sjHie  are  e\i)ressed  herein  or  not. 

This  grant  shall  cease  and  determine  at  the  exi)iration  of 
ye;ir-  from  the  date  hereof. 

Indian  Agent. 
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Form  J. — Grant  for  drainage. 
Xo. 

Department  of  Indian  Affairs, 

Office  of  the  Indian  Agency  at  ,  18     . 

In  consideration  of  the  payment  of  a  deposit  of  twenty-five  dol- 
lars required,  by  section  forty-six  of  the  Indian  Lands  Mining  Regu- 
lations to  be  made  with  the  application  for  a  grant  of  right  of  way 
to  construct  drains,  and  of  the  further  sum  of  dollars,  being 

the  fee  for  the  registration  of  this  grant  required  by  section  forty- 
seven  of  the  said  regulations; 

The  Superintendent  General  of  Indian  Affairs  hereby  grants  to 
(name  or  names  of  grantee  or  grantees)  the  right  to 

run  a  drain  or  tunnel  for  drainage  purposes  through  the  occupied 
raining  lands  here  specified  (here  describe  mining  lands) 

and  further,  for  a  term  of  from  the  date  hereof, 

exclusive  rights  of  way  through  and  entry  upon  the  following  mining 
grounds:  (here  insert  description)  for  the  purpose  of 

constructing  a  drain  or  drains  for  the  drainage  thereof;  and  the  right 
to  charge  the  following  tolls  for  the  use  thereof:  (insert  tariff 

of  tolls); 

Provided,  that  the  grantee  shall  construct  such  drain  or  drains 
of  sufficient  size  to  meet  all  requirements  within  from  the 

date  hereof  and  keep  the  same  in  thorough  working  order  and  repair, 
and  free  from  all  obstructions;  and  shall,  within  a  reasonable  time, 
construct  proper  tap-drains  from  or  into  any  adjacent  claims,  upon 
being  requested  to  do  so  by  the  owners  thereof,  and  in  default  thereof 
shall  permit  such  parties  to  make  them  themselves,  in  which  case 
such  parties  shall  only  be  chargeable  with  one-half  the  rates  of  drain- 
age toll  herein  authorized; 

Provided,  also,  that  the  said  grantee  shall  compensate  the  own- 
ers of  lands  or  holders  of  claims  entered  upon  by  for 
any  damage  they  may  sustain  by  the  construction  of  such  tunnel 
or  drain; 

Provided,  further,  that  the  said  grantee  shall  pay  to  the  local 
agent,  in  advance,  an  annual  rent  of  ten  dollars  for  each  quarter 
of  a  mile  of  right  of  way  legally  held  by 

Provided,  further,  that  this  grant  is  subject  to  all  the  ])rovisions 
of  the  Indian  Lands  Mining  Regulations  in  that  behalf,  whether  the 
same  are  expressed  herein  or  not. 

Indian  Agent. 
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FuRM    K. — tiUANT    OF    RIGHT    TO    DIVKRT    WATER    AND    CONSTRUCT 

DITCHES. 
No.  .  — 

Department  of  Indian  AlTairs, 

Ollice  of  the  Indian  Agency  at  ,  18     . 

Ill  consideration  of  tlie  payment  of  a  dejmsit  of  twenty-five  dol- 
lars, reipiired  Ijy  section  fifty  of  the  Indian  Lands  Mining  Kegiilations 
to  be  made  witli  tlie  application  for  the  right  to  divert  water  and 
tonstriict  ditches; 

The  Superintendent  General  of  Indian  Affairs  hereby  grants 
to  (A.  J>.)         for  the  term  of  years  from  the  date 

hereof,  the  right  to  divert  and  use  the  water  from  (specify 

stream  or  lake)  to  the  extent  of  inches,  and  no  more, 

to   ))c  distributed  as  follows):  (describe  locality  of  distribu- 

tion) together  with  the  right  to  charge  the  following  rates 

for  the  use  of  the  said  water:  (insert  rates  to  be  charged) 

and  tile  rights  of  way  through  and  entry  npon  the  following  mining 
grounds  (insert  description)  for  the  puri)0se  of  con- 

structing ditclies  and  fiumes  to  convey  such  water,  provided  such 
ditches   and   Humes   are   constructed  and   in   working  order  within 
from  the  date  hereof; 

Provided  that  tliis  grant  shall  be  deemed  to  be  appurtenant  to 
mining  claim  Xo.  ,  and  shall  cease  and  determine  whenever  the 

>jiid  claim  shall  have  l)een  worked  out  or  abandoned,  or  the  occasion 
for  the  usf  of  such  water  upon  fhe  said  claim  shall  have  permanently 
ceased; 

J'rovidcd,  also,  that  this  grant  is  subject  to  all  the  jjrovisions  of 
tlu'  Indian  Lands  Mining  Kegulations  in  that  behalf,  whether  tho 
v;nii.'  ;n.'  i'Xj)ressed  herein  or  not. 

Indian  Agent. 
().  C.  Oct.  1,  1887;  May  2,  1888. 


DOMINION  LAND  TITLES  ACT. 

I'oKM   K. 
r  frit  finite  of  Tifk. 
(iuiada — Territories 

"i>t'i<t.  Registration. 

This  i<  to  (Trtify  that  A.  ]\.  of  ,  is  now  the  owner  of 

onr  r^t;if.-  (.h-M  rib*'  the  estate)  of  and  in  (describe  the  property)  sub- 
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ject  to  the  encumbrances,  liens  and  interests  notified  by  memorandum 
underwritten  or  endorsed  hereon,  or  which  may  hereafter  be  made 
in  the  register. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  official  seal  this  day  of  ,  A.D.  18     . 

And  if  subject  to  a  mortgage  say: 

The  title  of  A.  B.  is  subject  to  mortgage,  dated  the  day 

of  ,  made  by  A.  B.  to  W.  B.  to  secure  (here  state  the 

amount  secured,  the  rate  of  interest  per  cent,  per  annum,  and  the 
respective  dates  from  which  the  principal  and  interest  are  secured) 
payable  as  therein  mentioned. 

If  mortgage  is  discharged,  say: 

The  above  mortgage  No.  ,  is  discharged  this  day  of 

,  A.D.  (here  state  tKe  distinguishing  letter  or 

number  of  the  register  and  the  number  of  the  folio  therein). 

And  if  subject  to  a  lease,  say: 

The  title  of  A.  B.  is  subject  to  a  lease,  dated  the  day  of 

,  made  by  A.  B.  to  Y.  Z.  for  the  term  of  years. 

When  the  transfer  is  absolute,  say: 

This  certificate  of  title  is  cancelled  and  a  new  certificate  of  title 
No.  issued  this  day  of  ,  A.D.  18     . 


Form  J. 

Transfer. 

I,  A.  B.,  being  registered  owner  of  an  estate  (state  the  nature 
of  estate),  subject,  however,  to  such  encumbrances,  liens  and  interests 
as  are  notified  by  memorandum  underwritten  (or  endorsed  thereon), 
in  all  that  certain  tract  of  land  containing  acres,  more  or  less, 

and  being  (part  of)  section  township 

range  in  the  (or  as  the  case  may 

be),  (here  state  rights  of  way,  privileges,  easements,  if  any>  intended 
to  be  conveyed  along  with  the  land,  and  if  the  land  dealt  with  con- 
tains all  included  in  the  original  grant  refer  thereto  for  de- 
scriptions of  parcels  and  diagrams;  otherwise  set  forth  the  bound- 
aries and  accompany  the  description  by  a  diagram),  do  hereby  in  con- 
sideration ot'  the  sum  of  dollars  paid  to  me  by  E.  F., 
the  receipt  of  which  sum  I  hereby  acknowledge,  transfer  to  the  said 
60— M 
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E.  F.  all  my  estate  and  interest  in  the  said  piece  of  land.     (Whero 
a  lesser  estate,  describe  such  lesser  estate). 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 
dav  of  18 


Signed  bv  said  A.  B.  in  the  presence  of 


(Signature.) 


Form  K. 
Lease. 


I,  A.  B.,  l)einp  registered  as  owner,  subject,  however,  to  such 
mortgages  and  encumbrances  as  are  notified  by  memorandum  under- 
written (or  endorsed  thereon)  of  that  piece  of  land  (describe  it),  part 
of  section  township  range 

(or  as  the  case  may  be),  containing  acres  more  or  less 

(lierc  state  riglits  of  way,  privileges,  easements,  if  any,  intended  to 
be  convt-yed  along  with  the  land,  and  if  the  land  dealt  with  contains 
nil  included  in  the  original  grant  or  certificate  of  title  or  lease,  refer 
thereto  for  description  and  diagram,  otherwise  set  forth  the  bound- 
aries for  metes  and  bounds),  do  hereby  lease  to  K.  F.,  of  (here  insert 
description)  all  the  said  land,  to  be  held  by  him,  the  said  E.  F.,  as 
tenant  for  the  s|)ace  of  years  from  (here  state  the  date  and 

term)  at  tlie  yearly  rental  of  dollars,  payable  (here  insert 

terms  of  payment  of  rent),  sul)ject  to  the  covenants  and  powers  im- 
itlied  (also  set  forth  any  s])ecial  covenants  or  modifications  of  implied 
covenants). 

T,  E.  v.,  of  (here  insert  descrijition),  do  hereby  accept  this  lease 
of  the  above  described  land,  to  be  held  by  me  as  tenant,  and  subject 
to  the  conditions,  restrictions  and  covenants  above  set  forth. 

Dated  this  day  of  18     . 

Signed    by   above   named    A.    B.      \ 

as  lessor,  and  E.  F.,  as  lessee,      "  (Signature  of  lessee.) 

in  presence  of  )  (Signature  of  lessor.) 

(TTore   insert    memorandum   of   mortgages  and   encumbrances.) 
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Column  One. 
Will  not,  without 
leave,     assign     or 
sublet. 


2.  Will  fence. 


3.  Will  cultivate. 


4.  Will  not  cut  tim- 
ber. 


Form  L. 

SJiort  Covenants  in  Lease. 

Column  Two. 
1.  The  covenantor,  his  executors,  ad- 
ministrators or  transferees  will  not,  during 
the  said  term,  transfer,  assign  or  sublet  the 
land  and  premises  hereby  leased,  or  any 
part  thereof,  or  otherwise  by  any  act  or 
deed  procure  the  said  land  and  premises, 
or  any  part  thereof,  to  be  transferred  or 
sublet  without  the  consent  in  writing  of 
the  lessor  or  his  transferees  first  had  and 
obtained. 

2.  The  covenantor,  his  executors,  ad- 
ministrators or  transferees,  will,  during  the 
continuance  of  the  said  term,  erect  and  put 
upon  the  boundaries  of  the  said  land,  or  on 
those  boundaries  on  which  no  substantial 
fence  now  exists,  a  good  and  substantial 
fence. 

3.  The  covenantor,  his  executors,  ad- 
ministrators and  transferees  will,  at  all 
times  during  the  said  term,  cultivate,  use 
and  manage  in  a  proper,  husbandlike 
manner  all  such  parts  of  the  land  as  are 
now,  or  shall  hereafter,  with  the  consent 
in  writing  of  the  said  lessor  or  his  trans- 
ferees, be  broken  up  or  converted  into  till- 
age, and  will  not  impoverish  or  waste  the 
same. 

4.  The  covenantor,  his  executors,  ad- 
ministrators, or  transferees,  will  not  cut 
down,  fell,  injure  or  destroy  any  living 
timber,  or  timber-like  tree,  standing  and 
being  upon  the  said  land,  without  the  con- 
sent in  writing  of  the  said  lessor  or  his 
transferees. 
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Column  One.  Column  Two. 

5.  Will  not  carry  on  5.  Tlie    covenantor,    his    executors,    ad- 

ollen-sive  tiatle.  niini^Jtrators  or  transferees,  will  not  at  any 

time  (luring  the  said  term,  use,  exercise  or 
carry  on,  or  permit  or  suffer  to  be  used, 
exercised  or  carried  on,  in  or  upon  the  said 
promises,  or  any  part  thereof,  any  noxious, 
noisome  or  offensive  art,  trade,  business, 
occupation  or  calling;  and  no  act,  matter 
or  thing  whatsoever  shall  at  any  time  dur- 
ing the  said  term  be  done  in  or  upon  the 
said  premises,  or  any  part  thereof,  which 
shall  or  may  be,  or  grow  to  the  annoyance, 
nuisance,  grievance,  damage  or  any  disturb- 
ance of  the  occupiers  or  owners  of  the  ad- 
joining lands  and  properties. 


Form  M. 
Surrender  of  Lease. 

In  consideration  of  dollars,  to  me  paid  by  (lessee  or 

his  assigns),  (as  the  case  may  be),  I  do  hereby  surrender  and  yield 

up  from  the  day  of  the  date  hereof  unto                     the 

lease  (describe  the  lease  fully),  and  the  term  therein  created. 

Dated  the                       day  of  A.D.  18 
Signed  by  the  above  named     ] 

in  tlie  j)rosence  of  I 


Form  N. 

Mortgage. 

T.  A.  I'.,  bring  registered  as  owner  of  an  estate  (here  state  na- 
ture of  interest),  snl)ject,  however,  to  such  encumbrances,  liens  and 
interests  as  are  notified  by  memorandum  underwritten  (or  endorsed 
thereon),  of  that  ])iecc  of  land  (description),  part  of  section 

township  range  (or  as  the  case  may  be), 

rontnining  acres,  be  the  same  more  or  less  (here  state  rights 

r.f  wny,  jirivileges,  easements,  if  any,  intended  to  be  conveyed  along 
with  the  land,  and  if  the  land  dealt  with  contains  all  included  in  the 
original  grants,  refer  thereto  for  description  of  parcels  and  diagrams; 


I 
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otherwise  set  forth  the  boundaries,  and  accompany  the  description 
by  a  diagram),  in  consideration  of  the  sum  of  dollars  lent 

to  me  by  E.  F.  (here  insert  description),  the  receipt  of  which  sum  I 
do  hereby  acknowledge,  covenant  with  the  said  E.  F.  : — 

Firstly — That  I  will  pay  to  him,  the  said  E.  F.,  the  above  sum 
of  dollars  on  the  day  of 

Secondly — That  I  will  pay  interest  on  the  said  sum  at  the  rate  of 

on  the  dollar,  in  the  year,  by  equal  payments  on  the  day 

of  and  on  the  day  of  in  every  year. 

Thirdly — (Here  set  forth  special  covenants,  if  any).  And  for 
the  better  securing  of  the  said  E.  F.,  the  repayment,  in  manner  afore- 
said, of  the  principal  sum  and  interest.  I  hereby  mortgage  to  the 
said  E.  F.  my  estate  and  interest  in  the  land  above  described. 

In  witness  whereof  I  have  hereunto  signed  my  name  this 
day  of  18     . 

Signed  by  the  above  named      \ 

A.  B.,  as  mortgagor,  in  pre-       j-       (Signature  of  mortgagor.) 
sence  of  ) 

(Insert  memorandum  of  mortgages  and  encumbrances.) 

(For  form  of  transfer  of  mortgage,  see  Form  P.) 


Form  0. 

Encumhrance. 

I,  A.  B.,  being  registered  as  owner  of  an  estate  (state  nature  of 
estate),  subject,  however,  to  such  mortgages  and  encumbrances  as 
are  notified  by  memorandum  underwritten  (or  endorsed  thereon),  of 
that  piece  of  land  of  (description)  part  of  section  township 

range  (or  as  the  case  may  be),  containing 

acres,  more  or  less  (here  state  rights  of  way,  privileges, 
easements,  if  any,  intended  to  be  conveyed  along  with  the  land  dealt 
with  contains  all  included  in  the  original  grant  or  certificate  of  title, 
refer  thereto  for  description  of  parcels  and  diagrams,  otherwise  set 
forth  the  boundaries,  and  accompany  the  description  by  a  diagram), 
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and  desiring  to  render  tlie  said  land  available  for  the  purpose  of 
securing  to  and  for  the  benefit  of  C.  I).,  of  (description),  the  (sum  of 
money,  annuity  or  rent  charge)  hereinafter  mentioned;  do  hereby 
encumber  the  said  land  for  the  benefit  of  the  said  C.  D.,  with  the 
(sum,  annuity  or  rent  charge),  of  to  be  paid  at  the 

times  and  in  the  manner  following,  that  rs  to  say  :  (here  state  the 
times  appointed  for  the  ])ayment  of  tlie  sum,  annuity  or  rent  charge 
intended  to  l)e  secured,  the  interest,  if  any,  and  tiie  events  in  which 
such  sum,  annuity  or  rent  charge,  shall  become  and  cease  to  be  pay- 
able, also  any  sj)ecial  covenants  or  powers,  and  any  modification  of 
the  powers  or  remedies  given  to  an  encumbrancer  by  this  Act).  And 
subjectas  aforesaid, the  said  C.  D.  shall  be  entitled  to  all  powers  and 
remedies  given  to  an  encumbrancer  by"  The  Land  Titles  Act,  1894." 

Signed  l)y  the  above  named      ^ 

in  tlie  presence  of  j  (Signature  of  encumbrancer.) 

(Insert  memorandum  of  mortgages  and  encumbrances.) 


Form  II. 
Shofi  Covc?iants  in  Mortgage. 
Column  One.  Column  Two. 

1.  Has  a  good  title  to  1.  And  also  that  the  said  mortgagor  at 

tlu'  said  laud.  the  time  of  the  sealing  and  delivery  hereof, 

is,  and  stands  solely,  rightfully  and  law- 
fully seised  of  a  good,  sure,  perfect,  absolute 
and  indefeasible  estate  of  inheritance  in  fee 
simple  of  and  in  the  lands,  tenements,  here- 
ditaments, and  all  and  singular  other  the 
l)remises  hereinbefore  described,  with  their 
and  every  part  of  their  api)urtenances  and 
of  and  in  every  part  or  parcel  thereof  with- 
out any  manner  of  trusts,  reservations,  limi- 
tations, ])rovisos  or  conditions,  except  those 
contained  in  the  original  grant  thereof  from 
the  Crown,  or  any  other  matter  or  thing 
to  alter,  charge,  change,  encumber  or  de- 
feat the  same. 
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Column  One. 
2.  Has  the  right  to 
mortgage  the  land. 


3.  And  that  on  de- 
fault the  (mortga- 
gee) shall  have  qniet 
possession  of  the 
land. 


b 


4.  Free    from   all   en- 
cumbrances. 


Column  Two. 

2.  And  also  that  the  said  mortgagor  now 
hath  in  himself  good  right,  full  power  and 
lawful  and  absolute  authority  to  convey  the 
said  lands,  tenements,  hereditaments,  and 
all  and  singular  other  the  premises  hereby 
conveyed  or  hereinbefore  mentioned  or  in- 
tended so  to  be,  with  their  and  every  of 
their  appurtenances  unto  the  said  mort- 
gagee, his  heirs,  executors,  administrators 
and  assigns  in  manner  aforesaid,  and  ac- 
cording to  the  true  intent  and  meaning  of 
these  presents. 

3.  And  also  that  from  and  after  de- 
fault shall  happen  to  be  made  of  or 
in  the  payment  of  the  said  sum  of 
money  in  the  said  above  proviso  men- 
tioned, or  the  interest  thereof  or  any 
part  thereof,  or  of  or  in  the  doing,  observ- 
ing, performing,  fulfilling  or  keeping  of 
some  one  or  more  of  the  provisions,  agree- 
ments or  stipulations  in  the  said  above  pro- 
viso particularly  set  forth,  contrary  to  the 
true  intent  and  meaning  of  these  presents 
and  of  the  said  proviso,  then,  and  in  every 
such  case,  it  shall  and  may  be  lawful  to  and 
for  the  said  mortgagee,  his  heirs,  executors, 
administrators  and  assigns  peaceably  and 
quietly  to  enter  into,  have,  use,  hold,  oc- 
cupy, possess  or  enjoy  the  aforesaid  lands, 
tenements,  hereditaments  and  premises 
hereby  conveyed  or  mentioned,  or  intended 
so  to  be,  with  their  appurtenances,  without 
the  let,  suit,  hindrance,  interruption  or  de- 
nial of  him,  the  said  mortgagor,  his  heirs 
or  assigns,  or  any  other  person  or  persons 
whomsoever. 

4.  And  that  free  and  clear,  and  freely 
and  clearly,  acquitted,  exonerated  and  dis- 
charged of  and  from  all  arrears  of  taxes  and 
assessments  whatsoever  due  and  payable 
upon  or  in  respect  of  the  said  lands,  tene- 
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Column  One.  Column  Two. 

ments,  hcreditanients  and  premises,  or  any 
part  thereof,  and  of  and  from  all  former 
convevances,  mortgages,  rights,  annuities, 
debts,  judgments,  executions  and  recogniz- 
ances, and  of  and  from  all  manner  of  other 
charges  or  encumbrances  whatsoever. 
5.  Will    execute    such  5.  And  also  that  from  and  after  default 

further  assurances  of  shall  happen  to  be  made  of  or  in  the  pay- 
the  land  as  may  be  ment  of  the  said  sum  of  money  in  the  said 
requisite.  proviso  mentioned,  or  the  interest  thereof, 

or  any  i)art  of  such  money  or  interest  or  of 
or  in  the  doing,  observing,  performing,  ful- 
filling or  keejiing  of  some  one  or  more  of 
the  provisions,  agreements  or  stipulations 
in  the  said  above  mentioned  proviso  par- 
ticularly set  forth,  contrary  to  the  true  in- 
tent and  meaning  of  these  presents  and  of 
the  said  proviso,  then,  and  in  every  such 
case,  the  said  mortgagor,  his  heirs  and  as- 
signs, and  all  and  every  other  person  or 
persons     whomsoever    having    or   lawfully 
claiming,  or  who  shall  or  may  have  or  law- 
fully claim  any  estate,  right,  title,  or  trust 
of,  in,  to,  or  out  of  the  lands,  tenements, 
hereditaments  and  premises  hereby  conveyed 
or  mentioned,  or  intended  so  to  be,  with 
the  a])purtcnances,  or  any  ])art  thereof,  by, 
from,  under   or   in   trust  for  him  the  said 
mortgagor   shall    and    will,    from    time   to 
time,  and  at  all  times  thereafter,  at  the  pro- 
per costs  and  charges  of  the  said  mortgagee, 
his  heirs,  executors,  administrators  and  as- 
signs make,  do,  suffer  and  execute,  or  cause 
or  procure  to  be  made,  done,  suffered  and 
executed   all   and    every  such   further  and 
other  reasonable  act,  or  acts,  deed  or  deeds, 
devices,  conveyances,  and  assurances  in  the 
law  for  the  further,  better  and  more  per- 
fectly  and   absolutely   conveying   the  said 
lands,   tenement,    hereditaments   and   pre- 
mises with  the  appurtenances  unto  the  said 
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Column  One. 


G.  Has  done  no  act 
to  encumber  the 
land. 


Column  Two. 
mortgagee,  his  heirs,  executors,  administra- 
tors and  assigns,  as  by  the  said  mortgagee, 
his  heirs,  executors,  or  his  or  their  counsel, 
learned  in  the  law,  shall  or  may  be  lawfully 
and  reasonably  devised,  advised  or  required, 
so  as  no  person,  who  shall  be  required  to 
make  or  execute  such  assurances  shall  be 
compelled  for  the  making  or  executing 
thereof  to  go  or  travel  from  his  usual  place 
of  abode. 

6.  And  also  that  the  said  mortgagor  hath 
not  at  any  time  heretofore  made,  done,  com- 
mitted, executed,  or  wilfully  or  knowingly 
suffered  any  act,  deed,  matter  or  thing  what- 
soever v»^hereby  or  by  means  whereof  the 
said  lands,  tenements,  hereditaments  and 
premises  hereby  conveyed  or  mentioned,  or 
intended  so  to  be,  or  any  part  or  parcel 
thereof,  are,  is,  or  shall  or  may  be  in  any- 
wise impeached,  charged,  affected  or  en- 
cumbered in  title,  estate  or  otherwise  how- 
soever. 


Form  S. 
Power  of  Attorney. 

I,  A.  B.,  being  registered  owner  of  an  estate  (here  state  nature 
of  the  estate  or  interest,  subject,  however,  to  such  encumbrances,  liens 
and  interests  as  are  notified  by  memorandum  underwritten  (or  en- 
dorsed hereon),  (here  refer  to  schedule  for  description  and  contents 
of  the  several  parcels  of  land  intended  to  be  affected,  which  schedule 
must  contain  reference  to  the  existing  certificate  of  title  or  lease  of 
each  parcel),  do  hereby  appoint  C.  D.  attorney  on  my  behalf  to  (here 
state  the  nature  and  extent  of  the  powers  intended  to  be  conferred  as 
to  sell,  lease,  mortgage,  etc.),  the  land  in  the  said  schedule  described, 
and  to  execute  all  such  instruments  and  do  all  such  acts,  matters  and 
things  as  may  be  necessary  for  carrying  out  the  powers  hereby  given, 
and  for  the  recovery  of  all  rents  and  sums  of  money  that  may  become 
or  are  now  due  or  owing  to  me  in  respect  of  the  said  lands,  and  for 
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the  enforceinent  of  all  contracts,  covenants  or  conditions  binding 
upon  any  les:jee  or  occupier  of  the  said  lands,  or  upon  any  other  per- 
son in  respect  of  the  same,  and  for  the  taking  and  maintaining  pos- 
session of  the  siiid  lands,  and  for  protecting  the  same  from  waste, 
damage  or  trespass. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 
day  of  18     . 

Signed  by  the  above  named  A.  B.  | 

in  the  presence  of  '  (Signature.) 


o 


Form  T. 
Revocation  of  Power  of  Attorney. 

I,  A.  B.,  of  hereby  revoke  the  power  of  attorney, 

iven  ])y  me  to  dated  the  day  of 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 
day  of  18     . 

Signed  ])y  tlic  above  named  A.  B.    ) 

in  the  presence  of  '  (Signature.) 


Form  V. 

Form  of  Caveat  Forbidding  Registration  or  Dealing  tvith  Lands. 
To  the  Ke<;istrar  district  : 

Tako  notice  that  I,  A.  B.,  of  (insert  description),  claiming  (here 
state  tlie  nature  of  the  estate  or  interest  claimed,  and  the  grounds 
upon  whicli  sucli  claim  is  founded),  in  (here  describe  land  and  refer 
to  certificate  of  title),  forbid  the  registration  of  any  transfer  or  other 
instrument  until  this  caveat  is  withdrawn  by  the  caveator  or  by  the 
order  of  a  Court  of  competent  jurisdiction,  or  a  Judge  thereof,  or 
unless  i^uch  dealing  is  subject  to  the  claim  of  the  caveator,  or  until 
after  the  lapse  of  days  from  the  date  of  the  service  of  notice 

on  the  caveator  at  the  followiivg  address  :   (insert  it.) 

Dated  this  day  of  18     .  * 

Si^ne<l  by  the  above  named    i 

in  tlie  presence  of  '  (Signature  of  caveator  or  his  agent.) 
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I,  the  above  named  A.  B.  (or  C.  D.,  agent  for  the  above  A.  B.), 
of  (residence  and  description),  make  oath  (or  affirm,  as  the  case  may 
be),  and  say  that  all  allegations  in  the  above  caveat  are  true  in  sub- 
stance and  in  fact  (and  if  no  personal  knowledge,  as  I  have  been 
informed  and  verily  believe.) 

Sworn,  etc.,  (Signature.) 


Form  W. 

Affidavit  of  Attestation  of  an  Instrument. 

I  (A.  B.),  of  in  the 

make  oath  and  say  : — 

1.  I  was  personally  present  and  did  see 

named  in  the  (within  or  annexed)  instrument,  wdio  is  personally  known 
to  me  to  be  the  person  named  therein,  duly  sign  and  execute  the  same 
for  the  purposes  named  therein  : 

2.  That  the  same  was  executed  at  the  in  the 

and  that  I  am  the  subscribing  witness 
thereto. 

3.  That  I  know  the  said  and 
he  is,  in  my  belief,  of  the  full  age  of  twenty-one  years. 

Sworn  before  me  at  in  the    ] 

this  day   of     r 

A.D.  18     .  )  (Signature.) 


FOEMS  TO  "  THE  MINES  ACT  "  (ONTARIO). 

FORM  OF  APPLICATION  FOR  MINING  LANDS  AND  OF 
AFFIDAVIT  OF  DISCOVERY. 

The  Commissioner  of  Crown  Lands,  Toronto: 

Sir, — I  hereby  apply  for  a  (grant  or  lease)  under  the  terms  and 
provisions  of  "  The  Mines  Act,"  R.  S.  0.  1897,  of  a  mining  location 
consisting  of  acres  more  or  less  and  described  as  follows: 

(If  in  a  surveyed  township  give  name  of  township  and  number  of 
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concession  and  section  or  lot  or  part  thereof.  If  in  unsurveyed  terri- 
tory give  the  locality  as  described  by  the  plans  and  field  notes  of  the 
Eun'cyor,  or,  if  the  land  ap|)lied  for  has  not  been  surveyed,  such 
other  description  as  will  enable  the  Director  of  Surveys  to  indicate 
the  locality  upon  the  oflice  map). 

Dated  at  ,  180     . 

District  of  |  I,  of  the 

\  of  ,  in  the 

To  Wit:  )  of  make  oath  and  say: 

1.  That  on  the  day  of  ,  189  ,  I,  or  (name  of 
l)arty)  on  my  behalf,  discovered  valuable  ore  or  mineral  on  the  loca- 
tion named  in  the  above  application,  that  is  to  say:  (Particulars  of 
discovery). 

2.  That  I  have  no  knowledge  and  have  never  heard  of  any 
adverse  claim  to  the  said  location  by  reason  of  prior  discovery  or 
otherwise. 

Sworn  before  me  at 
in  the  district  of 
this  day  of 

A.I).  189     . 


Ontario, 
District  of 

To  wit: 


AFFIDAVITS  IN  SUPPORT  OF  APPLICATION  FOR  LAND 
UNDER  THE  MINES  ACT. 

I,  of  the  township  of  , 

in  the  district  of  ,  and  I  , 

of  the  township  of  ,  in  the  dis- 

)  trict  of  ,  do  solemnly  swear: 

1.  That  on  the  day  of  ,  I  personally  visited 

and  carefully  examined  lot  number  in  the 

concession  of  the  township  of  ,  and  at  that  time  there 

was  no  person  residing  on  said  lot,  and  there  were  no  improvements 
then  on  (or  according  as  the  fact  is). 

"Z.  That  there  was  no  visible  trace  nor  indication  of  work  having 
been  done  on  said  lot,  by  any  person  or  persons  for  mining  or  other 
purjioses  (as  the  fact  is). 

3,  And   that  to  the  best  of  my  knowledge  and  belief  there  is 
no  claim  to  said  location  by  any  ])erson  or  persons  adverse  to  that 
,  the  applicant,  on  the  ground  of  priority  of  dis- 


.f 


( overy  of  miueral  thereon,  or  otherwise. 
Swoni  before  me  at  1 


in  the  district  of 

dilV  of 


this 


A.D.  189 
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AFFIDAVIT  OF  OEIGINAL  DISCOVERER  IN  SUPPORT  OF 
APPLICATION  FOR  FREE  LOCATION  OF  FORTY  ACRES. 

Ontario         ^ 
District  of  -  I,  of  ,  in 

To  Wit:        J      the  district  of  ,  do  solemnly  swear: 

1.  That  on  the  day  of  ,  A.D.  189  ,  I  dis- 
covered valuable  mineral  in  a  vein  or  lode  on  (describe  the  location), 
such  mineral  consisting  of  ,  and  that  I  have  no 
knowledge  or  information  of  any  previous  discovery  of  valuable 
mineral  on  said  location,  and  verily  believe  that  I  am  the  original 
discoverer  of  the  same. 

2.  That  by  careful  examination  on  the  ground  I  have  ascer- 
tained that  the  mineral  so  discovered  by  me  on  said  location  is  (state 
the  kind  of  metal,  ore  or  mineral),  and  is  on  or  in  a  vein,  lode  or 
deposit  at  least  ten  miles  from  the  nearest  known  occurrence  of  the 
same  metal,  ore  or  mineral. 

3.  That  the  nearest  mine,  vein  or  lode  of  the  same  metal,  ore 
or  mineral  to, the  mineral  so  discovered  by  me  of  which  I  have  any 
knowledge  or  information  is  situated  (describe  the  location). 

Sworn  before  me  at  the 
of  in  the  of 

this  day  of  ,  A.D.  189     . 

A  Commissioner  in  H.  C.  J. 
The  material  portions  of  this  affidavit  are  to  be  confirmed  by 
the  affidavits  of  two  disinterested  persons,  stating  the  facts  in  their 
knowledge  and  their  means  of  knowledge.  It  is  desirable  that  one 
of  the  two  should,  where  that  is  practicable,  be  an  Ontario  Land 
Surv^eyor.     The  form  is  given  hereunder. 


AFFIDAVIT  OF  ONTARIO  LAND  SURVEYOR  RE  APPLICA- 
TION FOR  FREE  LOCATION  OF  FORTY  ACRES. 

Ontario  ] 

District  of  r  I,  of  the  of  ,  in 

To  Wit:  )    the  of  ,  do  solemnly  swear: 

1.  That  I  am  a  duly  qualified  Ontario  Land  Surveyor. 

2.  That  on  the  day  of  ,  A.D.  189     ,  I  visited 
(describe  the  location)  and  saw  the  valuable  metal,  ore  or  mineral  on 
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or  in  a  vein,  lode  or  deposit  thereon,  of  which  one  claims 

to  be  the  original  discoverer,  such  metal,  ore  or  mineral  consist- 
ing of 

3.  That  on  the  said  date  I  carefully  examined  the  location  of 
.'aid  metal,  ore  or  mineral,  and  that  to  the  best  of  my  knowledge  and 
information  the  same  is  at  least  ten  miles  from  the  nearest  known 
mine  or  occurrence  of  the  said  metal,  ore  or  mineral. 

4.  That  the  nearest  known  mine,  vein,  lode  or  deposit  of  metal, 
ore  or  mineral  of  which  I  have  any  knowledge  or  information  is 
situated  (describe  its  location). 

Sworn  before  me  at  the 
of  in  the  of 

this  day  of  ,  A.D.  189     .  ) 

A  Commissioner  in  IT.  C.  J. 

The  above  affidavit  may  be  used  by  others  than  surveyors  in 
proof  of  claim,  striking  out  clause  1  in  such  case. 


TKAXSFER  OF  MIXING  LEASE  Xo. 

of  the  of  in  the  of 

being  the  lessee  of  the  lands  demised  by  a  certain  mining  lease 
granted  by  Iler  Majesty  tlie  Queen  to  dated  the 

day  of  189     ,  and  numbered  in  the  register  of 

mining  leases  in  the  Dcjiartment  of  Crown  Lands  as  Xumber 
wbich  lands  may  be  more  particularly  known  and  described  as  fol- 
lows, that  is  to  say: 

in  consideration  of  the  sum  of  dollars  paid  to 

by  of  the  receipt  of  which  sum 

is  hereby  acknowledged,  and  of  do  hereby  transfer 

to  the  said  right,  title  and  interest  in  and  to  the 

land  demised  as  aforesaid. 

And  do  hereby  accept  such  transfer  pf  the 

right,  title  and  interest  of  the  said  in  and  to  tho 

said  demised  lands  subject  to  the  ])rovisions  of  "  The  Mines  Act," 
and  the  regulations  made  thereunder,  and  do  hereby  agree  to  be 
bound  by  all  and  singular  the  terms,  covenants,  provisions,  restric- 
tions and  reservations  in  the  said  lease. 
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In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  day  of  A.D.  189      . 

Signed,  sealed  and  delivered 
in  the  presence  of 

I  hereby  sanction  and  authorize  the  transfer  of  the  interest  of 
to  in  the  above  named  lease. 

Commissioner  of  Crown  Lands. 

Dated  at  Toronto  this  day         \ 

of  ♦     A.D.  189     .      j 

Province  of  Ontario.     ^  I,  of  the 

of  y   of  in  the  of 


To  wit  :    J  make  oath  and  say: 

I  am  well  acquainted  with  named  in  the 

within  document,  and  saw  him  sign  the  said  document,  and  the 
signature  purporting  to  be  his  signature  at  the  foot  of  the  said  docu- 
ment is  in  his  handwriting. 

The  said  is,  as  I  verily  believe,  the  lessee  of  the 

land  within  mentioned. 

The  said  is  of  the  age  of  21  years  or  over,  of  sound 

mind,  and  signed  the  document  voluntarily  at  in  the 

of  and  Province  of  Ontario. 

I  am  a  subscribing  witness  to  the  said  document. 

Sworn  before  me  at  the  \ 

of  in  the  i 

of  this 

day  of  A.D.  189 

A  Commissioner  in  II.  C.  J. 


MICHIPICOTON  MmiNG  DIVISION". 

Notice  of  Mining  Claim  and  Affidavit  of  Discovery. 

To  the  Inspector  of  Mines: 

Sir, — I,  of  in  the  (Province  or  state) 

holder  of  Miner's  License  No.  do  hereby  present  a  notice  of 

claim  under  the  terms  and  provisions  of  "  The  Mines  Act,"  R.  S.  0. 
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1897,  and  of  the  Regulations  for  Mining  Divisions  made  thereiind'}r, 
for  a  mining  claim  consisting  of  acres  more  or  less,  accord- 

ing to  the  sketch  or  plan  attached  hereto,  and  which  may  be  more 
particularly  described  as  folk)ws: 

Memo,  for  Licrnsfc.  Set  forth  the  name  (if  any)  of  the  claim,  and  its 
locality  as  indicated  by  some  general  description  or  statement;  length  of 
boundary  lines  If  for  any  cmise  they  are  not  regular,  and  nature  of  such 
cause;  situation  of  discovc^ry  post  as  indicated  by  distance  and  direction 
from  first  corner  post;  time  (date  and  hour)  when  discovery  of  ore  or 
mineral  was  made;  when  claim  was  marked  or  staked  out  and  lines  blazed; 
and  date  of  this  notice.  See  No.  18  to  25  inclusive  of  regulations  approved 
by  the  Lieutenant-Governor  in  Council,  January  29,  1898. 

Signature  of  licensee  in  full. 
Dated  at  189 


CKirriFICATK  OF  KKCOKD  OF  MIXIXG  CLAIM. 

(Michipicoton  Alining  Division.) 

Tlii.s  is  to  certify  that  licensee  under 

Mining  License  Xo.  did  on  the  day  of 

iWe  in  this  ofTice  the  sketch  or  jdan,  notice  and  affidavit  in  accordance 
uitli  section  25  of  the  Regulations  for  Mining  Divisions  of  29th 
January,  1898,  relating  to  Mining  Claim  Xo.  described  as 

follows: 

And  there  being  no, dispute  as  to  the  rights  of  the  said  licensee  to  the 
said  (laiin  by  reason  of  prior  discovery  or  otherwise,  this  certificate 
is  granted  pursuant  to  section  2()  of  the  said  Regulations. 

Dated  18 

Inspector  of  the  Division. 


TI{.\XSFKH  OF  MIXIXG  CLAIM. 

L  licensee  under  Miners  License  No.  , 

Michipicoton  Mining  Division,  in  consideration  of  dollars 

to  inc  }»aid  by  licensee  under  Miner's  License  No. 

in  the  said  Mining  Division,  do  hereby  transfer  to  the  said 

my  interest  in  Mining  Claim  X'o.  described        ^ 

as  follows  :  "* 


> 
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Dated  this 

day  of                             18     , 

Witness^ 

\ 

Signature. 

District  of           \ 
To  wit  :  / 

T, 

of  the                              of                     in  the 
make  oath  and  say: — 

That  I  know 
saw  him  duly  sign 
at 

above  named,  and  was  present  and 
and  execute  the  above  transfer  of  mining  claim 
in  the                                       of 

Sworn  before  me  at  the                       x                                                  ; 
of                             in  the              j                                            ;       . ' 

of 
day  of 

this 

FORM  OF  LICENSE  FROM  ONTARIO  TO  EXTRA-PROVIN- 
CIAL MINING  COMPANY. 

(Signature  of  Lieutenant-Governor.) 

(Signature  of  Attorney-General.) 

Province  of  Ontario. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  etc.,  etc. 

To  all  to  whom  these  presents  shall  come,  Greeting  : 

Whereas  by  the  statute  of  the  Legislature  of  our  Province  of 
Ontario,  intituled  "An, Act  respecting  the  Incorporation  and  Regu- 
lation of  Joint  Stock  Companies,^^  it  is,  amongst  other  things,  enacted 
that  any  company  incorporated  otherwise  than  by  or  under  the  au- 
thority of  an  Act  of  the  said  Legislature,  desiring  to  carry  on  any  of 
its  business,  which  is  within  the  scope  of  the  said  Act,  within  our 
Province  of  Ontario  may,  through  our  Provincial  Secretary,  petition 
our  Lieutenant-Governor  in  Council  for  a  license  so  to  do,  and  that 
our  Lieutenant-Governor  in  Council  may  thereupon  authorize  such 
company  to  use,  exercise  and  enjoy  any  powers,  privileges  and  rights 
set  forth  in  the  said  license,  but  that  no  such  license  shall  be  issued 

Gl— M 
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until  such  company  has  deposited  in  the  olFice  of  our  Provincial  Sec- 
retary a  true  coj)y  of  the  Act,  charter  or  other  instrument  incorpo- 
rating the  company,  verified  in  the  manner  which  may  be  satisfactory 
to  our  Lieutenant-Governor  in  Council,  together  with  a  duly  exe- 
cuted power  of  attorney  under  its  common  seal  empowering  some 
jierson  therein  named  and  residing  in  our  Province  of  Ontario  to  act 
as  its  attorney,  and  to  sue  and  be  sued,  plead  or  be  impleaded  in  any 
Court,  and  generally  on  behalf  of  such  company,  and  within  our  said 
Province,  to  accei)t  service  of  process,  and  to  receive  all  lawful  notices, 
and  for  the  purposes  aforesaid  to  do  all  acts  and  to  execute  all  deeds 
and  other  instruments  relating  to  the  matters  within  the  scope  of  the 
jtower  of  attorney. 

And  whereas  it  has  been  made  to  appear  that  a  company  incor- 
})orated  under  the  laws  of  the  Imperial  Parliament  of  our  kingdom 
of  Great  Britain  and  Ireland  on  the  day  of  one 

thousand  eight  hundred  and  ninety  desires  to  carry  on  cer- 

tain of  its  business  within  our  Province  of  Ontario,  and  for  that  pur- 
])ose  has  aj)])licd  to  our  Lieutenant-Governor  in  Council  for  the  issue 
of  a  license  in  that  behalf,  and  has  deposited  in  the  ofiice  of  our  Pro- 
vincial Secretary  a  true  copy  of  the  memorandum  and  articles  of 
association  of  the  said  company,  together  with  a  duly  executed  power 
of  attorney,  verified  in  the  manner  wliich  is  satisfactory  to  our  Lieu- 
tenanl-({ovcnior  in  Council. 

And  wliereas  it  has  appeared  to  our  Lieutenant-Governor  in 
Council  expedient  to  grant  to  the  said  authority  to  use, 

exercise  and  enjoy  within  our  said  Province  of  Ontario  such  of  the 
powers,  ])rivilegcs  and  rights  as  are  hereinafter  set  forth. 

Now,  know  ye,  that  by  and  with  the  advice  of  our  Executive 
Council  of  our  Province  of  Ontario,  and  under  the  authority  of  the 
hereinbefore  recited  statute,  and  of  any  other  power  or  authority 
whatsoever  in  us  vested  in  this  behalf,  we  do,  by  this  our  license, 
^raiit  to  the  ])owers,  privileges  and  rights  required  for 

the  due  carrying  on  within  our  Province  of  Ontario  of  the  business 
hereinafter  sj)ecified  as  fully  as  if  the  said  the 

had  been  incorporated  under  the  said  Act  respecting  the  Incorpora- 
tinn  and  Regulation  of  Joint  Stock  Companies,  that  is  to  say: — 

To  carry  on,  in  all  its  branches,  the  business  of  a  mining,  mill- 
ing, reduction  and  development  company,  and,  for  the  said  purposes 
only,    {n)  to    prospect    for,  open,    explore,    develop,  work,  improve,  . 
maintain,  and  manage  gold,  silver,  copper,  coal,  iron  and  other  mines. 
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mineral  and,  other  deposits  and  properties,  and  to  dig  for,  raise,  crush, 
wash,  smelt,  assay,  analyze,  reduce  and  amalgamate  and  otherwise 
treat  ores,  metals  and  minerals,  whether  belonging  to  the  company 
or  not,  and  to  render  the  same  merchantable,  and  to  sell  and  other- 
wise dispose  "of  the  same,  or  any  part  thereof,  or  any  interest  therein; 
(h)  to  acquire  by  purchase,  lease,  concession,  license,  exchange  or 
other  legal  title,  mines,  mining  lands,  easements,  mineral  properties, 
or  any  interest  therein,  minerals  and  ores  and  mining  claims,  op- 
tions,   powers,   privileges,   water   and    other   rights,    patent    rights, 
letters  patent  of  invention,  processes  and  mechanical  or  other  con- 
trivances, and  either  absolutely  or  conditionally,  and  either  solely 
or  jointly  with  others,  and  as  principals,  agents,  contractors  or  other- 
wise, and  to  lease,  mortgage,  place  under  license,  hypothecate,  sell, 
dispose  of  and  otherwise  deal  with  the  same  or  any  part  thereof,  or 
any  interest  therein;    (c)  to  construct,  maintain,  alter,  make,  work 
and  operate  on  the  property  of  the  company,  or  on  property  con- 
trolled by  the  company,  tramways,  telegraph  or  telephone  lines,  re- 
servoirs, dams,  flumes,  race  and  other  ways,  water  powers,  aqueducts, 
walls,  roads,  piers,  wharves,  buildings,  shops,   stamping  mills  and 
other  works  and  machinery,  plant  and  electrical  and  other  appliances 
of  every  description,  and  to  buy,  sell,  manufacture  and  deal  in  all 
kinds  of  goods,  stores,  implements,  provisions,  chattels  and  effects 
required  by  the  company,  or  its  workmen  or  servants;   (d)  to  build, 
acquire,  own,  charter,  navigate  and  use  steam  and  other  vessels;   (e) 
to  take,  acquire  and  hold  as  the  consideration  for  ores,  metals  or 
minerals  sold  or  otherwise  disposed  of,  or  for  goods  supplied,  or  for 
work  done  by  contract  or  otherwise,  shares,  debentures,  bonds  or 
other  securities  of  or  in  any  other  company  having  objects  similar 
to  those  of  the  company  hereby  licensed,  and  to  sell  or  otherwise 
dispose  of  the  same;    (f)  to  enter  into  any  arrangement  for  sharing 
profits,  union  of  interests,  or  co-operation  with  any  other  person  or 
company^  carrying  on  or  about  to  carry  on  any  business  or  transac- 
tion which  may  be  of  benefit  to  the  company  hereby  licensed;   (g)  to 
purchase  or  otherwise  acquire  and  undertake  all  or  any  part  of  the 
assets,   business,   property,   privileges,   contracts,   rights,   obligations 
and  liabilities  of  any  person  or  company  carrying  on  any  part  of  the 
business  which  the  company  hereby  licensed  is  authorized  to  carry  on, 
or  possessed  of  property  suitable  for  the  purposes  thereof;    (/?)  to 
subscribe  for  and    take  and  hold  shares  or  stock  in  any  company  in- 
corporated as  provided  by  section  14  of  the  Act  respecting  the  In- 
corporation and  Eegulation  of  Mining  Companies  for  the  purpose  of 
acquiring,  holding,  constructing,  maintaining  and  keeping  in  repair 
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roails,  ])ri«l<res.  improvements  in  waterways,  or  other  means  of  com- 
munication, and  (lraina«ro  works  and  other  improvements  npon, 
lhr(>u«;h,  over  or  adjacent  to,  or  leadin«r  to  or  from  the  lands  of  -a 
company  incorporated  under  section  2  of  tlie  said  Act;  provided 
that  the  consent  of  the  sharehohlers  shall  he  first  ohtained  by  resolu- 
tion pass  d  at  a  special  general  meetin*^  called  for  that  purpose,  and 
(i)  to  do  all  sudi  acts,  matters  and  things  as  shall  be  incidental  or 
necessary  to  the  due  attainment  of  the  above  objects,  or  any  of 
them. 

And  we  direct  that  the  said  shall  be  subject  to 

such  provisions  as  the  Legislature  of  our  Province  of  Ontario  may 
deem  to  ))e  exjiedient  in  order  to  secure  the  due  management  of  its 
atTairs  within  our  said  Province. 

And  we  further  direct  that  this  our  license  shall  be  forfeited  by 
non-user  during  two  consecutive  years  at  any  one  time. 

In  testimony  whereof  we  have  caused  these  our  letters  to  be 
made  jjatent  and  the  Great  Seal  of  our  Province  of  Ontario  to  be 
hereunto  aflixed. 

Witness:  The  Honourable  Lieutenant-Governor  of  our  Province 
of  r)n(ario. 

At  our  C}overnment  ITouse,  in  our  city  of  Toronto,  in  our  said 
TVovince,  this  day  of  in  the  year  of  Our  Tvord  one 

thousiiiul  eight  hundred  and  ninety  and  in  the  year 

of  onr  reign. 


^^\  rommnnd. 


Assistant  Secretary. 


The  following  forms  are  sanctioned  by  "The  Land  Titles  Act.** 
P.  S.  O.  isf»r.  c.  138. 

:.-  FoifM   OF   C'LTrniTCATE   OF  OWNERSHIP. 
(Pule  40.) 

LAND    TITr.ES    ACT. 

This  is  to  certify  that  A.  P».  is  the  owner  (etc.,  in  terms  of  the 

entry  in  the  register). 
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IG.— CAUTION  UNDER  SECTION  85  AGAINST  FIRST 
REGISTRATION. 

(Rule  20.) 

LAND  TITLES  ACT. 

I,  A.  B.,  of  etc.,  have  such  an  interest  in  the  land  hereinafter 
particularly  described  as  entitles  me  to  object  to  any  disposition 
thereof  being  made  without  my  consent,  and'  I  am  entitled  to  notice 
of  any  application  that  may  be  made  for  the  registration  of  such  land. 

The  following  is  a  particular  description  of  the  said  land,  that 
is  to  say  (here  insert  description  of  land  to  be  affected  by  the  caution). 

My  address  for  service  of  notice  is  ,  in  the  of 

,  in  the  county  of  ;  my  post  office  address  is 

Dated  this  day  of  ,  18     . 

(Signature  of  the  cautioner  or  his  solicitor.) 


17.— AFFIDAVIT  IN  SUPPORT  OF  CAUTION  LODGED  BE- 
FORE FIRST  REGISTRATION   UNDER  SECTION  85. 

(Rule  20.) 

LAND  TITLES  ACT. 

I,  A.  B.,  of,  etc.,  make  oath  and  say  as  follows: 
My  interest  in  the  land  described  in  the  above  (or  annexed)  cau- 
tion entitles  me  to  object  to  any  disposition  of  the  said  land  being 
made  without  my  consent,  and  the  nature  of  such  my  interest  is  as 
follows:     [here  state  particulars  of  cautioner's  interest.] 
Sworn,  etc. 


19.— CAUTION  UNDER  SECTION  75  AFTER  REGIS- 
TRATION. 

(Rule  21.) 

LAND  TITLES  ACT. 

I,  A.  B.,  of,  etc.,  being  interested  in  the  land  registered  in  the 
name  of  G.  H.,  as  parcel  40  in  the  register  for  the  township  of  York 
(or  in  the  charge  registered  as  No.  ,  in  the  name  of  E.  F.,  of, 
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etc.,  as  owner  and  bein«x  on  jmreel  40,  township  of  York  [as  the  case 
may  be|,)  retiuire  that  no  dealing  with  such  huid  (or  charge)  be  had 
on  tile  ))art  of  the  registered  owner  until  notice  has  been  served 
upon  me. 

-My  iul«lress  for  service  of  notice  is  lot  ,  in  the  conces- 

sion, in  the  county  of  ,  and  my  post  olHce  address  is 

Dated  this  day  of  ,  18     . 

Signature  of  the  cautioner  or  his  solicitor. 


20.— AFFIDAVIT     IN    SUPPORT    OF    CAUTION    LODGED 
AFTER  REGISTRATION  UNDER  SECTION  75. 

(Rule  21.) 

L.AND  TITLE.«i  .\CT. 

I,  A.  1).,  of,  etc.,  make  oath  and  say,  as  follows: — 
I  Jim  interested  in  the  land  (or  charge)    mentioned  in  the  above 
(or  annexed)  caution,  and  the  particulars  of  my  interest  are  as  fol- 
lows I  luTc  state  i)articulars]. 
Sworn,  etc. 


^M.— APPLICATION  FOR  NOTICE  TO  TERMINATE  CAUTION 
IN  RESPECT  OF  LAND. 

(Section  70,  Rule  22.) 

A.  P..,  the  registered  owner  (or  the  transferee  of  C.  D.,  the  regis- 
tered owner)  of  the  land  registered  as  parcel  48(1  in  the  register  of 
Land  Titles  for  the  township  of  York  in  the  name  of  the  said  A.  B. 
(or  ('.  }).).  applies  to  tlie  blaster  of  Titles  for  a  notice  to  be  served 
with  a  view  of  terminating  Caution  484(1  lodged  by  E.  0.  requiring 
that  no  deidiiig  with  the  said  land  should  be  had  on  the  part  of  the 
registere.l  owner  until  notice  (etc.,  according  to  the  terms  of  the 
taut  ion).  ?  I  ,  . 

This  ajiplieation  is  made  because  (state  grounds  of  application). 
The  address  of  the  said   A.   P.   for  service  is  the  office  of  his 
H>li(itor  X.  Y.,  14  Court  Street,  Toronto. 

Dated   this  dav  of  ,  A.D.   18     . 

X.  Y., 
Solicitor  for  A.  B. 
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23.— AUTHORITY  TO  NOTIFY  WITHDRAWAL  OF  CAUTION. 

(Rule  22.) 

LAND  TITLES  ACT. 

I,  A.  B.,  of,  etc.,  who  registered  a  caution  in  respect  of  the  land 
registered  as  parcel  40  in  the  register  for  the  township  of  York  (or 
in  respect  of  a  charge  registered  as  No.  ,  and  being  on  parcel 

40,  township  of  York,  as  the  case  may  be)  hereby  authorize  the  Mas- 
ter of  Titles  to  enter  in  the  register  a  withdrawal  of  the  said  caution 
and  to  cancel  the  same. 

Dated  the  day  of  ,  18     . 


A.  B. 


Witness: 
E. 


F. 


24.— AFFIDAVIT   ATTESTING  EXECUTION   OF  WITH- 
DRAWAL OF   CAUTION. 

(Rule  22.) 

LAND  TITLES  ACT. 

I,  G.  H.,  of,  etc.,  a  solicitor  of  the  Supreme  Court  of  Judica- 
ture (or  as  the  case  may  be)  make  oath  and  say: — 

I  am  well  acquainted  with  A.  B.  named  in  the  above  withdrawal 
of  caution,  and  the  signature  purporting  to  be  his  signature  at  the 
foot  of  the  said  document  is  in  his  handwriting.  I  believe  the  said 
A.  B.  to  be  the  person  who  registered  the  caution  referred  to  in  the 
said  document. 

The  said  A.  B.  is  of  the  age  of  21  years  or  over,  and  is  of  sound 
mind,  and  signed  the  said  document  voluntarily  at  Toronto,  in  the 
Province  of  Ontario  (or  as  the  case  may  be). 

I  am  a  subscribing  witness  to  the  said  document. 

Sworn,  etc. 


25.— APPLICATION  FOR  INHIBITING  ORDER  UNDER 
SECTION  81. 

(Rule  23.) 

LAND  TITLES  ACT. 

C.  D.,  of,  etc.,  being  interested  in  the  land  registered  in  the 
office  of  Land  Titles  at  ,  in  the  name  of  ,  as  parcel 

in  the  register  for  the  township  of  (or  in  charge  No. 
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legistered  tlie  day  of  ,  18     ,  in  the  name  of 

on  the  hind,  etc.,  as  the  case  may  be)  hereby  requests  tlie  Master  to 
inhibit  until  further  order  or  entry  (or  otherwise,  as  the  case  may 
be)  any  dealin«r  witli  the  said  hind  (or  cliarge). 

T\w  grounds  of  this  application,  and  evidence  to  be  i)roduced 
in  support  thereof,  are  stated  (or  referred  to)  in  the  affidavit  of  the 
said  ('.  1).  (or  of  K.  F.,  the  solicitor  of  the  said  C.  D.)  filed  herewith. 

The  address  of  the  said  C.  D.  for  service  is  (here  state  address). 

Dated,   etc. 

'(Signature  of  C  D.  or  his  solicitor.) 

Allidavit  to  be  filed  slating  particulars  of  a])plicant's  title. 


:.^(J.— AITLICATIOX   INDKH  SKCTION  82  TO  lUaJISTER 

KKSTJUCTIOX. 

(Kule  24.) 

LAND  TITLES  ACT. 

A.  ]>.,  the  registered  owner  of  the  land  registered  in  the  office 
of  T^and  Titles  at  ,  as  parcel  in  tlie  register  for  the 

township  of  ,  rcipiests  the  Master  to  make  an  entry  in  the 

register  that  no  transfer  shall  be  made  of,  or  charge  created  on  such 
land,  unless  [here  insert  the  terms  of  the  restriction  required  to  be 
entered  |. 

Dated  the  day  of  ,  IS     . 

(Signature  of  owner.) 


27.— APPLICATIOX    IXDHK    SKCTIOX    83    TO    WITHDRAW 
OK  .AlODIFY   KKSTIUCTIOX. 

(Kule  24). 

LAND  TITLES  ACT. 

A.   !'>..  tlic  registered  owiu'r  of  the  land  registered  in  the  office 
of  Liind  'i'itles  at  ,  as  ])arcel  in  the  register  for  the 

township  of  ,  ('.  I).,  of,  etc.,  and  IC.  K.,  of,  etc.,  request  that 

the  r«'>tri(tioii  on   transferring  or  charging  the  said   jiarcel  on  the 
register,  a  note  whereof  was  made  on  the  register  on  the  day 

'»!  ,18     .   may  be  withdrawn   (or  modified  in   the  following 

manner,  here  state  tlie  nature  of  the  modification  required). 

l>ated  the  day  of  ,  18     . 

♦(Signatures  of  A.  B.,  C.  D.,  K.  F.,  etc.) 
A\itness  to  nil  the  signatures, 
X.  Y. 

*  The  applicants  must  be  all  the  persons  interested  In  the  restriction. 
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28.— CHARGE  OR  MORTGAGE  WITH  BAR  OF  DOWER. 
(Sections  33-39,  Rule  25.) 

LAND  TITLES  ACT. 

I,  A.  B.,  the  registered  owner  of  the  land  entered  in  the  office 
of  Land  Titles  at  ,  as  parcel  in  the  register  for  , 

in  consideration  of  ($2,000)  paid  to  me,  charge  such  land  with  the 
payment  to  C.  D.,  of,  etc.,  on  the  day  of  ,  18     ,  of 

the  principal  sum  of  ($2,000)  with  interest  at  the  rate  of  per 

cent,  per  annum_,  and  with  a  powder  of  sale  to  be  exercised  after  de- 
fault, and  months'  subsequent  notice  of  the  intention  to 
sell  (or  as  the  case  may  be).  (Add  any  covenants  which  are  agreed 
to  and  are  not  implied  under  the  Act  or  otherwise). 

I,  E.  B.,  wife  of  the  said  A.  B.,  hereby  bar  my  dower  in  the  said 
land. 

This  charge  is  made  in  pursuance  of  "  The  Act  respecting  Short 
Forms  of  Mortgages  "  (where  it  is  desired  that  the  covenants,  etc., 
should  operate  under  that  Act.) 

Dated  the  day  of  ,  18     . 

(Signatures  of  A.  B.  and  E.  B.) 
Witness, 

X.  Y. '  (Xo  seal  necessary.) 

NpTE. — If  no  interest  is  to  be  payable,  or  no  power  of  sale  given, 
substitute  the  words  "  without  interest,"  or  "  without  a  power  of  sale,"  as 
the  case  may  be.  For  affidavits  of  execution  see  Forms  46  and  47,  and 
where  executed  under  power  of  Attorney  see  Form  48. 


29.— TRANSFER  OF  CHARGE  OR  MORTGAGE. 
(Section  57.) 

LAND  TITLES  ACT. 

I,  C.  D.,  the  registered  owner  imder  the  Land  Titles  Act,  of  the 
charge  dated  the  day  of  ,  18     ,  made  by  A.  B.,  etc., 

and  registered  as  number  ,  charging  the  land  registered  as 

parcel  6,  township  of  York  (as  the  case  may  be)  in  consideration  of 
($2,000)  paid  to  me,  transfer  such  charge  to  E.  F.,  of,  etc.,  as  owner. 

[Where  the  charge  is  transferred  upon  an  agreement  to  re- 
transfer  the  same  upon  the  payment  of  a  sum  of  money  or  upon  the 
performance  of  any  other  conditions  agreed  upon,  insert: 

A.  B.  hereby  agrees  that  he  will,  upon  payment  to  him  of  the 
sum  of  on  the  day  of  ,  18     ,  with  interest  thereon 
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at  JHT  cent,  from  the  day  of  ,  18    ,  re-transfer 

the  said  charge  to  tlie  said  C.  D.  or  as  the  case  may  be.] 
Dated  the  day  of  ,  18     . 

(Signature  of  registered  owner  of  charge.) 
Witness, 

X.  Y.  (Xo  seal  necessary.) 


;3U.— TKAXSFKli  OF  FliKKlIOJ.l)  OK  LEASEHOLD  LAXD. 
(Sections  41-56,  Rule  80). 

LAND  TITLES  ACT. 

I,  A.  K.,  the  registered  owner  of  the  land  (or  leasehold  land) 
registereil  in  the  ollice  of  Land  Titles  at  ,  as  parcel  6,  township 

of  York  (as  the  case  may  be),  in  consideration  of  ($3,000)  paid  to  me, 
transfer  such  land  to  C.  D.,  of.,  etc. 

Dated  the  day  of  ,  18     . 

(Signature  of  registered  owner.) 
Witness, 

X.  Y.  (Xo  seal  necessary.) 

Note. — For  affidavit  of  execution,  see  Forms  46  and  47.  and  where 
under  power  of  Attorney,  Form  48. 


.'U.— TIJAXSFEK  OF  FlJEEllOLD  OH  LEASEHOLD  LAXD  IX 

TAKCELS. 

(Sections  41-5(1,  Kule  30.) 

LAND  TITLES  ACT. 

I,  A.  F...  the  registered  owner  of  the  freehold  (or  leasehold)  land 
H'gistere(|  in  tlie  othee  of  Land  Titles  at  ,  as  parcel  in 

the  register  for  Xorth-West  Toronto,  in  consideration  of  $1,500  paid 
to  me,  transfer  to  i\  D.,  of,  etc.,  tlie  land  hereinafter  particularly 
dt'scril)ed,  namely  (describe  portion  transferred),  being  part  of  the 
j-aid  parcel. 

And  I,  K.  ]\.,  wife  of  the  said  A.  B.,  hereby  bar  my  dower  in  the 
>iu<\  land. 

^Vitness.  (Signatures.) 

'^.  V.  (Xo  seals  necessary.) 

NoTF..— For  affidavit  of  execution,  see  Forms  46  and  47,  and  where 

under  power  of  Attorney.  Form  48. 
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32.— SPECIAL  APPLICATION  TO  NOTIFY  CESSATION  OF 
INCUMBRANCE  OR  LEASE  CREATED  BEFORE  FIRST 
REGISTRATION. 

(Section  30,  Rule  35.) 

LAND  TITLES  ACT. 

A.  B.,  the  registered  owner  of  the  land  entered  in  the  register 
for  as  parcel  hereby  requests  the  Master  to  notify  on 

the  register  the  cessation  of  the  incumbrance  (describing  it)  (or  the 
determination  of  the  lease,  describing  it),  entered  upon  the  register, 
the  same  being  discharged  (or  determined),  as  appears  by  the  abstract 
of  title  marked  B.  (or  as  appears  from  the  receipt  endorsed  upon  the 
instrument  of  incumbrance,  or  otherwise,  as  the  case  may  be),  and 
the  affidavit  of  lodged  herewith. 

Dated  the  day  of  ,  18     . 

(Signature  of  A.  B.  or  his  Solicitor.) 


37.— APPLICATION  FOR  REGISTRATION  OF  NOTICE  OF 
LEASE,  OR  AGREEMENT  FOR  LEASE. 

(Sections  72  and  73,  Rule  36.) 

LAND  TITLES  ACT. 

C.  D.,  of,  etc.,  being  interested  in  the  land  entered  in  the  regis- 
ter for  as  parcel  ,  of  which  A.  B.  is  the  registered 
owner,  by  reason  of  the  lease  (or  agreement  for  a  lease)  annexed  here- 
to, hereby  requires  the  Master  of  Titles  to  enter  a  notice  of  the  said 
lease  (or  agreement)  upon  the  register. 

A.  B.,  the  registered  owner  of  the  above  land,  concurs  in  this 
apj)lication. 

The  address  of  the  said  C.  D.  for  service  is  (here  give  address). 

Dated  this  day  of  ,  18     . 

Witness  to  the  signature  of  C.  D., 

E-  1^-  Signatures  of  C.  D.  and  A.  B. 

AVitness  to  the  signature  of  A.  B., 
X.  Y. 
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45.— APPLICATION  UNDKU  8KCTI0X  104  TO  ANXKX  COX- 
DITIOXS  OK  COWKNAXTS  TO  HKGISTEKKD  LAXD. 

(Rule  39.) 

LAND   TITLKS   .\CT. 

A.  li.,  the  registered  owner  of  tlie  land  entered  on  the  register 
for  a.<  juircel  ,  and  part  of  wliicli  is  about  to  be  trans- 

ferred to  C.  I).,  of,  etc.,  pursuant  to  the  instrument  of  transfer  left 
herewith,  hereby  requests  the  blaster  of  Titles  to  register,  as  annexed 
to  the  part  of  the  land  to  be  so  transferred,  the  conditions  (or  cove- 
nants) a  copy  of  which  is  left  herewith. 

The  said  C.  I),  consents  to  this  apjdication. 

Dated  this  day  of  ,  18     . 

(Signatures  of  A.  B.  and  C.  I).) 
Witness, 

X.  Y. 


-IG.— AFFIDAVITS  ATTKSTIXU  KXKCUTIOX  OF  IXSTRU- 
y[\:ST  WIIFKF  15AU  OF  DOWKK  AXD  IDKXTIFYIXO 
PAiriTFS. 

(Kule  54.) 

L.VXD   TITLES  ACT. 

1,  0.  11.,  of,  etc.,  a  solicitor  of  the  Supreme  Court  of  Judicature 
(or  as  the  case  may  be),  make  oath  and  say: 

I  am  well  accpuiinted  with  A.  15.  and  C.  1).,  named  in  the  within 
document,  and  saw  them  sign  the  said  document,  and  the  signatures 
))urporting  to  be  their  respective  signatures  at  the  foot  of  the  said 
dncumcnt  are  in  their  handwriting. 

'i'hc  sni<l  A.  l'».  is,  as  I  verily  ])elieve,  the  owner  of  the  land 
within  iiu'utioned,  and  the  said  C.  1).  is  reputed  to  be,  and  is,  as  I 
verily  l»('!iev(',  his  wife. 

The  said  A.  \\.  and  C.  15.  are  each  of  the  age  of  21  years  or  over, 
aie  each  of  sound  mind  and  signed  the  said  document  voluntarily  at 
,  in  tlie  county  of  ,  in  the  Province  of  Ontario  (or  as 

the  ease  may  be). 

I  am  a  subscribing  witness  to  the  said  document. 

Sworn,  etc. 

N'>TK.— Where  the  nffldavit  is  made  by  a  clerk  in  a  law  office  or  other 
employee,  this  fact  should  be  stated  and  the  name  of  the  employer  given  so 
as  to  facillt.ite  identification.  Where  It  is  unlikely  that  the  Master  of 
Titles  is  arqu.'iinted  with  the  witness  th<«  Commissioner  should  add  a 
certificate  that  the  witness  is  well  known  to  him  and  is  of  good  repute. 
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LAND  TITLES  ACT. 

I,  A.  B.,  above  (or  within)  named,  make  oath  and  say: 

That  C.  B.  who  executed  the  above  (or  within)  instrument  is 

my  wife,  and  that  we  are  both  of  the  age  of  21  years  or  over  (or  as 

the  case  may  be). 


47._AFFIDAVITS  ATTESTING  EXECUTION  OF  TRANSFER 
OF  LAND  WHERE  TRANSFEROR  UNMARRIED. 

(Rule  54.) 

LAND   TITLES  ACT. 

I,  G.  H.,  of,  etc.,  solicitor  of  the  Supreme  Court  of  Judicature 
(or  as  the  case  may  be),  make  oath  and  say: 

I  am  well  acquainted  with  A.  B.  named  in  the  within  document 
and  saw  him  sign  the  said  document,  and  the  signature  purporting 
to  be  his  signature  at  the  foot  of  the  said  document  is  in  his  hand- 
WTiting. 

The  said  A.  B.  is  of  the  age  of  21  years  or  over,  he  is  reputed  to 
within  mentioned. 

The  said  A.  B.  is  of  the  age  of  21  years  or  over,  he  is  repuetd  to 
be,  and  as  I  believe  is,  immarried,  he  is  of  sound  mind  and  signed 
the  said  document  voluntarily  at  ,  in  the  county  of 

and  Province  of  Ontario  (or  as  the  case  may  be). 

I  am  a  subscribing  witness  to  the  said  document. 

Sworn^  etc. 

LAND   TITLES  ACT. 

I,  A.  B.,  above  (or  within)  named,  make  oath  and  say  that  I  am 
an  unmarried  man  and  am  of  the  age  of  21  years  or  over. 
Sworn,  etc. 


48.— ADDITIONAL  AFFIDAVIT  UNDER  RULE  50  WHERE 
INSTRUMENT  IS  EXECUTED  UNDER  A  POWER  OF 
ATTORNEY. 

LAND  TITLES  ACT. 

I,  C.  D.,  of,  etc.,  make  oath  and  say: 

That  the  power  of  attorney  under  which  I  executed  the  within 
(or  above)  instrument  on  behalf  of  A.  B.  is  unrevoked  and  in  full 
force. 

Sworn,  etc. 

C.  D. 
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.}l)._1.01OI  OF  POWER  OF  ATTORNEY  TO  MAKE  TRANS- 
FERS. 
(Rule  50.) 

LAND  TITLES  ACT. 

I,  A.  li.,  do  appoint  C.  1).  my  attorney  to  transfer  to  E.  F.  abso- 
lutely (or  l)y  way  ofniort<:a«j^e,  as  the  ease  may  be),  all  my  lands  as 
1  ntered  and  described  in  the  register  for  the  township  of  in 

the  ollice  of  Land  Titles  at  as  parcel  ,  and  my  estate 

therein. 

Dated  this  day  of  ,  18     . 

Signature  of  A.  B. 
Witness, 

X.  Y.  (No  seal  necessary.) 

(If  such  is  the  intention,  add:  This  })ower  shall  not  be  revoked 
by  the  dentil  of  tlie  said  A.  B.,  and  the  exercise  of  the  same  after  his 
death  sludl  be  biuding  on  his  representatives). 

NoTK. — For  affidavit  that  power  of  Attorney  in  force,  seo  Form  48. 


.••)0.— i'Oinr  OF  REN'OCATION  OF  TOWER  OF  ATTORNEY. 

LAND  TITLES  ACT. 

I,  A.  !>.,  of  ,  hereby  revoke  the  power  of  attorney,  given 

by  me  to  ('.  1).,  dated  the  day  of  ,  18     . 

In  witness  whereof  I  have  hereunto  subscril)ed  my  name  this 
(hiy  of  ,  18     . 

(Signature  of  A.  B.) 
Witness, 

X.  Y. 


:.:{.— AFFIDAVIT  OF  VALUE  FOR  FIXlX(i  INSURANCE 

FEES. 

(Section  VM\) 

LAND  TITLES   ACT. 

I.  A.  B.,  of  the  in  the  county  of  ,  make  oath 

and  say: 

1.  Tliat  I  am  the  registered  owner  of  lot  (describing  land)  rc- 
^'istcrcd  in  the  Land  Titles  OfTice  at  as  parcel 

L  That   the  said  land  is  not  worth  more  than  dollars. 

Sworn,  rtc. 
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FORM  OF  BOND. 

Know  all  men  by  these  presents  that  we  of 

the  of  in  the  of 

of  the  of  in  the  of 

and  of  the  of  in  the 

of  are  respectively  held  and  firmly  bound  to  Our 

Sovereign  Lady  the  Queen,  Her  heirs  and  successors,  in  the  several 
sums  following,  that  is  to  say:   the  said  in  the  sum  of 

dollars,  the  said  in  the  sum  of 

dollars,  and  the  said  in  the  sum  of 

dollars,  lawful  money  of  Canada,  to  be  paid  to  Our  Sovereign  Lady 
the  Queen,  Her  heirs  and  sucessors,  for  which  payments  well  and 
truly  to  be  made  we  bind  ourselves  severally  and  respectively  and 
not  each  for  the  other,  and  our  respective  heirs,  executors  and  ad- 
ministrators, firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  this  day  of  ,  18         . 

Whereas  by  section  15  of  an  Act  passed  by  the  Legislative  As- 
sembly of  the  Province  of  Ontario  in  the  fifty-seventh  year  of  Her 
Majesty's  reign,  entitled,  "  An  Act  relating  to  Mines  and  Mining 
Lands,'^  it  was  provided  that  the  Commissioner  of  Crown  Lands 
might  purchase  not  more  than  two  diamond  drills  to  be  used  in 
exploratory  drilling  of  ores  or  minerals  in  the  Province  under  Rules 
and  Regulations  to  be  made  by  the  Lieutenant-Covernor  in  Council, 
and  whereas  the  above  named  has  applied  to  the 

said  Commissioner  for  the  use  of  a  diamond  drill  purchased  under 
authority  of  the  said  section  to  explore  for  ores  or  minerals  upon 
the  following  lands,  that  is  to  say:  of  which  lands  the  said 

is  (owner  or  lessee),  and  the  said  Commissioner  has  agreed  to 
allow  the  use  of  the  said  drill  to  the  said  for  the  pur- 

poses aforesaid  under  and  subject  to  the  rules  and  regulations  made 
and  approved  by  the  Lieutenant-Governor  in  Council  dated  the 
fifteenth  day  of  September,  1894. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said 
shall  well  and  truly  pay  to  the  Treasurer  of  the 
Province  of  Ontario  all  the  costs  and  charges  of  and  incidental  to  the 
use  of  the  said  drill  upon  the  said  lands  to  the  amounts  and  at  the 
times  and  places  and  in  the  manner  prescribed  by  the  said  rules  and 
regulations,  and  shall  in  all  respects  observe  and  comply  with  the 
terms  of  the  said  rules  and  regulations,  then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered 

in  the  presence  of 
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APPENDIX  OK  FOKMS  TO  QIEBKC  MINING  ACl\ 

SC'llKDrhK  A. 

Form  of  Private  Lands'  Minincj  License,  where  the  Mining 

Kkjht  relonos  to  the  Crown,  under  Article  1460. 
Province  of     ) 

Quebec.        )  Alining  division  of 

K.  P.  ,  having  paid  a  fee  of  five  dollars  and  an 

annual  rent  uf  dollars  ])er  acre,  is  hereby  authorized  to  mine 

for  (here  indicate  what  mineral)  during  twelve  months  from  the 

day  of  the  montli  of  1^       ?  npon  the 

lands  of  (here  give  the  name  of  the  private  owner  and 

describe  the  land)  in  this  division,  subject  to  the  conditions  and  re- 
!?trictions  set  fortli  in  the  (Quebec  ^Mining  Law  and  the  regulations 
made  in  conformity  therewith. 

Dated  at  ,  this  day  of  IS     . 

(Signature),  A.  B. 

Commissioner  of  Crown  Lands. 
43- 1 1  A'ict.  c.  12,  Schedule  A,  and  P.  S.  Q.  1478. 


SCIIEDl'LE  B. 

Form  of  Purlic  Lands'  Mininc;  License  under  Article  1460. 

Province  of  ]  . 

Quel>ec.  ,  Mining  Division  of 

E.  F.  ,  having  i)aid  a  fee  of  five  dollars  and  a  rent 

of  dollars  ])er  acre,  is  liereby  authorized  to  mine  for  (here 

itidicat<'  what  mineral),  during  twelve  montlis  from  tho  day 

of  the  month  of  ,  18       ,  npon 

(describe  the  lands)  in  this  division,  subject  to  all  tlie  conditions  and 
restrictions  set  forth  in  tlie  Quebec  Mining  Law,  and  to  the  regula- 
tions made  in  conformity  therewith. 

I'ated  at  ,  this  day  of  ,  18     . 

(Signature),  A.  B. 

Commissioner  of  Crown  Lands. 

l.^-ll  Vict.  c.  ]'2,  S,  lu-dule  Ji,  and  K.  S.  Q.  1478. 
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SCHEDULE  C. 

Form  of  Notice  to  work  upon  private  lands  given  under 
Article    14G6. 

„     -  I  Mining  Division  of 

Quebec.  J 

I  (or  we,  as  the  case  may  be),  residing  in  the  county  of 

,  in  the  district  of  (or  having  made  elec- 

tion of  domicile  at  ),  in  the  Mining  Division  of 

,  hereby  give  you  notice: 

1.  That  I  intend  to  mine  for  (here  indicate  the  mineral  on  your 
land)  ; 

2.  That  I  am  ready  to  enter  into  any  possible  amicable  arrange- 
ment with  you  to  enable  me  so  to  mine; 

Therefore,  within  one  month  from  the  service  of  this  notice,  be 
good  enough  to  come  to  an  amicable  understanding  with  me,  unless 
you  prefer  to  take  the  steps  required  by  law  to  mine  upon  your  own 
land,  and  give  notice  without  delay  to  the  proper  person. 

Signed  at  ,  this  day  of  the  month  of 

,  one  thousand  eight  hundred  ,  in 

presence  of  the  Inspector  of  the  Mining  Division  of 

(Signature),  C.  D. 

Petitioner. 

(Countersigned),  A.  B. 

Inspector  of  the  Mining  Division  of 
43-44  Vict.  c.  12,  Schedule  G,  and  K.  S.  Q.  1484. 


SCHEDULE  D. 
Form  of  Notice,  if  the  private  person  refuses  to  come  to  a 

MUTUAL  understanding,  UNDER  ARTICLES   1468  AND   1471. 

^'^:'        1  Mining  Division  of 


Whereas  it  appears,  by  the  return  of  service  made  by 
bailiff  of  the  Superior  Court,  or  by  the  certificate  of  service  made 
\iy  ,  constable  for  the  Mining  Division  of 
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(as  the  case  may  be),  on  tlie  day  of  the  month  of  one 

thousiind  ei^'lit  luindred  ,  tliat  the  j)roj)rietor  of  the 

If-t  situate  an«l  hein«r  in  the  range  of 

(lari-sli  or  township)  in  the  county  of  ,  district  of 

,  wliich  lot  is  hounded  by  ,  is  absent  from  the 

Province,  or,  is  unknown,  or,  lias  refused  to  come  to  a  mutual  under- 
standing with  the  petitioner. 

I'ublii-  noiice  is  herel)y  given  by  the  undersigned 
,  of  the  i)arish  of  ,  county  of 

district  of  (or,  having  elected  his  domicile  at 

),  that: 

1.  ]Te  intends  to  mine  for  (here  indicate  the  minerals)  on  the 
above  described  lot; 

2.  He  is  i)re])ared  to  pay  the  sum  or  rent  deemed  necessary  as 
compensation  for  such  lot  or  damages  assessed  l)y  arbitration  accord- 
ing to  law;  and  that 

.'^.  The  name  of  his  arbitrator  is  ,  of  the 

jiarish  of  ,  county  of  ,  in  the 

district  of  ; 

Tlicrcfore  the  said  (name  the  proprietor  of  the  lot  if  known), 
l)ro])rietor,  is  called  upon  to  appoint  his  arbitrator,  within  one  month 
from  the  first  insertion  of  the  present  notice  in  the  newspapers  ac- 
cording to  law. 

(Signature),  C.  D. 

Petitioner. 
(Countersigned),  A.  B. 

Inspector  of  the  Mining  Division  of 

13-1!  Vict.  c.  1?,  Schedule  IT,  and  R.  S.  Q.  1487. 


SCHEDULE  E. 

Form  of  Answer  rv  a  priv.vte  person  to  a  notice  requiring: 

Tin:  Rir.llT  TO  A   MIXK  OX  HIS  LANDS,  UNDER  ARTICLE  1472. 

Province  of  ]  ^y^^.       pj^.j^jon  of 

Qnohpc.  I 

T  (or  we.  as  the  case  may  be),  in  answer  to  your  notice,  dated 
th«"  day  of  the  month  of  ,  1^     ,  declare 

that  T  desire  to  enter  into  an  amicable  arrangement  with  yon,  respect- 
ing tht*  mining  ojicrations,  which  you  wish  to  commence  on  my  land 
(or  if  tlif*  jirivnte  ]iorson  wishes  to  mine  his  own  land),  that  I  intend 
to  tnkc  out  a  license,  within  the  legal  delays,  to  mine  my  own  land: 
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(and  if  the  private  person  should  appoint  an  arbitrator)  that  I  have 
appointed  Mr.  ,  of  the  parish  (or  township) 

of  ,  in  the  county  of  ,  district  of 

,  to  act  as  my  arbitrator   in  the  arbitration 
required  by  you. 

Dated  at  this  day  of  the  niontli 

of  ,  18     . 

(Signature),  E.  F. 

Proprietor. 
43-44  Vict.  c.  12,  Schedule  I,  and  11.  S.  Q.  1487. 
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SCHEDULE  F. 

Form  of  Notice,  respecting  the  choice  and  description  of 
mining  land,  given  under  articles  1491,  1492  and  1493. 

Province  of  1  ^^^^-       Division  of 

Quebec.  / 

To  the  Inspector  of  the  Mining  Division  of 

I  (or  we),  (give  the  name  of  the  person,  firm  or  company)     of 
give  notice: 

1.  That  I  have  chosen  and  staked  out  mining  land  upon  public 
lands,  as  follows,  to  wit:  (describe  the  claim  by  its  extent,  boundaries 
and  exact  situation,  and  produce  a  plan  if  necessary)  in  the  parish 
(or  township)  of  ,  on  the  day  of  ,  18     ; 

2.  That,  to  conform  to  the  Quebec  Mining  Law,  I  make  an  elec- 
tion of  domicile  at  (the  precise  locality),  in  the  parish  (or  township) 
of  and  require  the  registration  of  these  presents. 

(Date  and  signature). 

Applicant. 

47  Vict.  c.  22,  s.  26,  Schedule  C,  and  E.  S.  Q.  1508. 


SCHEDULE  G. 

Form  of  Free  License,  to  the  Discoverer  of  a  :N'ew  Mine, 
UNDER  Article  1494. 

Province  of  [  Mining  Division  of 

Quebec.  ) 

E.  F.  ,  of  the  parish  (or  township)  of  ,  in  the 

district  of  ,  having  reported,  under  the  Quebec  Mining  Law, 
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tliat  he  has  discovered  a  new  mine  in  this  division,  is  hereby 
aiithoriztd  to  personally  mine  for  (indicate  the  kind  of  mineral)  dur- 
ing one  year  from  this  day  of  the  month  of  , 
18  ,  throu«;hout  the  whole  extent  of  the  claim  described  on  the  back 
hereof,  subject  to  the  conditions  and  restrictions  of  the  Quebec  Min- 
in«:  Law,  ai'.d  of  the  regulations  made  in  conformity  therewith. 

Tills  license  is  not  transferable  and  may  be  annulled,  if  it  is 
proved  that  tiie  pretended  discovery  did  not  take  place  in  conformity 
with  the  (Quebec  Alining  Law. 

Dated  at  ,  this  day  of  ,  18     . 

(Signature),  A.  13. 

Commissioner  of  Crown  Lands. 
(Endorsed  on  License.) 

Description  of  Mining  Land. 

Xame  of  the  mineral 

Kxtent 

Locality 

(Signature),  A.  B. 

Commissioner  of  Crown  Lands. 
'13-11  Vict.  c.  12,  Schedule  D. 


SCHEDULE  II. 
Form  or  Lici-xsi-  for  a  Crushing  Mill  or  Machine,  under 

Article  1503. 
Province  of         ^ 
(^iiclicc.  )  Mining  Division  of 

'*•  '  •  ,  of  the  parish  (or  township)  of 

in  the  di>tri(t  of  ^  having  i)aid  a  fee  of  five 

dollars,  is  hcrcl)y  autliorizcd  to  emjdoy  and  make  use  of  a  mill  or 
mnchinc.  for  (he  crusliing  or  reducing  of  quartz,  or  obtaining  gold  or 
hIvct  th.'n-fn.iii  ])y  crushing,  stami)ing,  amalgamating  or  otherwise, 
und.T  th.'  provisions  of  the  Quebec  Mining  Law,  subject  to  the  con- 
ditions  an.l  rrstrictions  set  forth  in  the  said  law  and  the  regulations 
mad.'  in  conformity  therewith. 

Dated  at  .  il.is  day  of  ,18     . 

(Signature),  A.  B. 

Commissioner  of  Crown  Lands. 
J-^  1 1  Vi,  t.  c.  12.  Schedule  F,  and  I?.  S.  Q.  1517. 
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SCHEDULES. 
(A) 

This  Indenture,  made  this  clay  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

between  the  Queen's  Most  Excellent  Majesty  of  the  one  part,  and 
,  hereinafter  described  as  lessee,  of  the  other  part, 

WITNESSETH,  That  in  consideration  of  the  royalties  hereby 
served,  and  of  the  covenants  and  agreements  herein  contained,  and 
on  the  part  and  behalf  of  the  said  lessees,  their  executors,  adminis- 
trators and  assigns  to  be  observed  and  performed,  our  Sovereign 
Lady  the  Queen,  of  her  special  grace,  certain  knowledge  and  mere 
motion,  doth  grant  and  demise  unto  the  said  lessees,  their  executors, 
administrators  and  assigns,  all  that  certain  tract  of  land  situate  at 
gold  district,  in  the  county  of  known  and  de- 

scribed as  follows,  that  is  to  say: — 

An  area  composed  of  area  of  Class  Number  One, 

and  numbered  on  the  plan  of  said  gold  district,  signed  by  the  Sur- 
veyor-General and  filed  in  his  office,  as  by  reference  to  the  same  will 
appear. 

And  also.  All  and  singular  the  beds,  veins  and  seams  of  gold 
and  silver,  gold-bearing  and  silver-bearing  quartz,  and  other  gold- 
bearing  rocks  and  silver-bearing  rocks  and  minerals,  and  gold- 
bearing  and  silver-bearing  earth,  and  all  the  gold  and  silver, 
whether  in  quartz,  grain  or  otherwise,  in,  situate  and  being  within 
the  limits  of  the  said  tract,  and  within,  imder  or  upon  the  same. 
Provided  always,  and  it  is  the  true  intent  and  meaning  of  these  pres- 
ents and  of  the  parties  hereto,  that  nothing  herein  contained  shall 
in  any  manner  interfere  with  any  of  the  rights  of  the  owner  or  own- 
ers of  the  land  in  which  such  area  is  situated,  but  the  said  rights  arc 
reserved  unto  the  said  owner  or  owners,  their  heirs  and  assigns;  and 
it  is  further  agreed  and  understood,  that  the  said  lessees  shall  not 
enter  into  the  said  area  without  the  special  leave  and  license  of  the 
owner  or  owners  thereof,  unless  the  said  lessees  shall  have  taken  pro- 
ceedings in  accordance  with  the  general  Mining  Act  of  "  Mines  and 
Minerals." 

To  Have  and  to  Hold  the  said  tract  of  land  and  the  said 
beds,  veins  and  seams  of  gold  and  silver,  and  gold-bearing  and  silver- 
bearing  quartz,  and  all  other  the  gold-bearing  rocks  and  silver-bear- 
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iiig  nnks  aiul  minerals,  and  j^oUl-boarinj;  and  silver-liearing  earth, 
and  p»ld  and  silver,  whether  in  quartz  or  otherwise,  in,  under  and 
ui)on  tlie  same,  to  the  said  lessees,  their  exeeutors,  administrators 
and  assigns,  for,  during  and  unto  the  full  end  and  term  of  twenty 

yeai-s,  to  commenee  and  l)e  eomputed  from  the 
day  of  ,  fully  to  be  comi)lete  and  ended;  yielding  and  render- 

ing to  our  Sovereign  Lady  the  (^leen,  her  heirs  and  sueeessors, 
(luarterlv  and  every  (quarter,  upon  the  iirst  days  of  January,  April, 
,Iuly  and  Oetoher,  in  eaeh  and  every  year  during  the  continuance  of 
this  demise,  at  the  Crown  Land  Olhce,  a  royalty  of  two  and  a  half 
jMT  cent.  ujK)n  the  gross  amount  of  gold  and  silver  obtained,  mined, 
had,  wrought,  or  gotten  from  or  out  of  the  said  demised  premises, 
or  out  of  any  quartz,  slate,  rock,  mineral  or  earth  mined,  obtained, 
had  or  gotten  out  of  the  same  in  any  other  way  than  from  quartz  or 
(»tlu'r  material  crushed  by  licensed  mills,  at  the  rate  of  nineteen  dollar? 
jKT  ounce  troy,  for  smelted  gold  and  eighteen  dollars  for  unsmelted 
gold,  and  at  the  rate  of  one  dollar  per  ounce  troy,  for  silver  nine 
Inindrcd  fine. 

And  tiie  said  lessees  do  herel)y  covenant,  ])romise  and  agree  to 
and  witii  our  said  Sovereign  Lady  the  Queen,  her  heirs  and  suc- 
cessors, that  the  said  lessees,  their  executors,  administrators  and  as- 
signs, shall  and  will  well  and  truly  pay  and  deliver,  or  cause  to  be 
jaid  and  delivered,  to  our  Sovereign  Lady  the  Queen,  her  heirs  and 
suc(esois,  at  the  times  and  ])laces,  and  in  the  manner  aforesaid,  the 
said  royalty  hereby  reserved  under  the  terms  and  provisions  of  this 
lease. 

And  ai.so,  That  the  said  lessees,  their  heirs,  executors,  adminis- 
trators and  assigfis,  shall  and  will  during  the  continuance  of  this  de- 
mise, keep  (.r  cause  to  be  kei)t.  one  or  more  book  or  books  of  account, 
wherein  the  entries  shall  be  made  of  all  such  gold  and  gold-bearing 
(piartz.  siher  and  silver-l)caring  (piartz  and  mineral,  and  other  rock 
containing  gold  or  silver,  and  all  gold  or  silver  in  grain  or  otherwise. 
as  shall  from  time  to  time  be  mined,  wrought,  had,  gotten,  or  ob- 
tain* d  out  of  (li(.  said  demised  ])remises,  and  also  of  the  names  of 
the  men  actually  employed  in  the  working  of  the  said  demised 
)  remises,  and  the  number  of  days'  labour  jierformed  by  such  men, 
\\ith  the  respective  dates  thereof,  and  also  the  names  of  the  person 
or  I  er-'"is  to  whom  any  (piartz  or  gold-bearing  or  silver-bear- 
ing eitrth.  (»r  other  gold-b(>aring  or  silver-bearing  material 
r;ii-.<d  fr«>in  the  demised  premises  has  been  sold  or  disposed  of. 
^Mt'i  th"  pri((>  or  ])ercentage  upon  the  yield  thereof  received  therefor, 
pufl  ;ilvo  the  weight  of  any  quartz  or  other  gold-bearing  or  silver- 
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bearing  material  raised  from  the  demised  premises,  which  may  be 
sent  to  any  licensed  mills  for  crushing  quartz,  the  name  and  descrip- 
tion of  the  mill  to  which  the  same  has  been  sent,  and  also  the  yield 
of  gold  and  silver  from  such  quartz  or  other  material  as  returned  1)y 
the  mill  owner;  and  also  that  such  book  or  books  of  account  shall 
at  all  times  be  open  and  subject  to  the  inspection  and  examination 
of  the  Surveyor-General  or  his  deputy,  or  any  inspector  of  mines, 
and  also  of  any  other  person  or  persons  thereto  specially  appointed 
by  the  Surveyor-General  for  the  time  being;  and  also  that  the  said 
lessees,  their  executors,  administrators  or  assigns,  shall  upon  the  first 
days  of  January,  April,  July  and  October,  in  each  and  every  year 
during  the  continuance  of  this  demise,  deliver,  or  cause  to  be  de- 
livered to  the  Surveyor-General  or  his  deputy,  a  true  and  correct  re- 
turn on  forms  to  be  supplied  by  the  Surveyor-General,  which  shall 
show  the  particulars  prescribed  and  required  by  the  General  Mining 
Act,  verified  by  an  affidavit  of  some  one  or  more  suitable  person  or 
persons  employed  in  or  about  the  working  or  management  of  the 
mines  hereby  granted  and  demised,  and  shall  in  all  respects  obey, 
abide  by,  perform,  and  fulfil  all  the  requirements  of  the  said  Act. 

And  Likewise,  That  the  said  lessees  shall  annually  cause  to  be 
employed  on  the  demised  premises  so  many  men  as  shall  make  the 
whole  labour  performed  thereon  during  the  year  in  opening  and 
working  the  said  mines  amount  in  all  to  the  number  of  days' 

labour;  and  also  shall  and  will  during  the  continuance  of  this  grant 
or  demise  work  the  said  mine  in  a  good  and  workmanlike  manner, 
and  shall  and  will  from  time  to  time  and  at  all  times  during  the  con- 
tinuance of  this  grant  or  demise  well  and  effectually  maintain  and 
support  all  and  every  the  working  pits,  shafts,  levels,  drifts  and  water- 
courses of  and  belonging  to  the  said  mine,  with  all  such  timber  and 
deals  and  other  materials  as  shall  be  necessary  or  requisite  for  that 
purpose,  and  so  as  to  prevent  the  same  and  the  roofs  of  the  said 
mines  from  falling  in,  or  being  otherwise  damaged;  and  shall  and 
will  at  the  end  or  other  sooner  determination  of  the  said  term  peace- 
ably and  quietly  yield  and  deliver  unto  the  Surveyor-General,  or  to 
such  other  person  or  persons  as  the  Lieutenant-Governor  for  the 
time  being  shall  appoint  under  his  sign  manual  to  receive  and  take 
possession  thereof,  all  the  said  mines  and  all  and  singular  other  the 
premises  hereinbefore  mentioned,  except  such  furnaces,  engines, 
mills,  forges,  foundries,  railroads,  implements,  houses  and  buildings 
as  shall  not  be  attached  to  the  freehold,  in  such  good  order,  plight 
and  condition  as  fair  wrought  mines  ought  to  be  left,  with  such  tim- 
ber, deals  and  other  material  as  aforesaid  (such  mines  as  during  the 
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term  hereby  granted  shall  be  abandoned  by  reason  of  their  being  un- 
productive only  excepted.)    Provided  always  and  it  is  hereby  agreed 
and  declared,  and  the  said  lessees,  for  themselves,  their  heirs,  execu- 
tors, administrators  and  assigns,  do  accept  this  grant  or  demise  under 
the  condition,  that  in  case  default  shall  be  made  by  the  said  lessees, 
tlieir  executors,  administrators  or  assigns,  in  keeping  such  book  or 
books  of  account,  or  in  making  such  entries  therein,  or  in  delivering 
such  affidavit  or  affidavits  as  aforesaid,  or  in  payment  of  the  said 
royalties  hereby  reserved  for  the  space  of  ten  days  after  the  jieriods 
hereinbefore  appointed  for  paying  the  same,  or  in  the  keeping  an- 
nually employed  on  the  demised  premises  the  amount  of  labour  here- 
in above  s}:eclfied,  or  if  the  affidavits  hereinbefore  set  forth  and  re- 
quired to  be  made  shall  be  false  and  fraudulent,  or  any  other  coven- 
ant herein  contained  shall  not  be  kept  and  observed,  then  and  in 
tvery  or  any  or  either  of  the  said  cases  these  presents  and  all  and 
every  the  powers  and  privileges  hereby  granted  shall  be  utterly  null 
and  void,  anything  to  the  contrary  thereof  in  these  presents  notwith- 
standing. 

Provided  Always  Nevertheless,  That  it  shall  and  may  be 
lawful  for  tiie  said  lessees,  their  successors,  executors,  administrators 
and  assigns,  at  any  time  or  times  hereafter  when  so  minded,  to  give 
notice  in  writing  and  file  the  same  in  the  Crown  Land  Office,  setting 
forth  that  they  are  desirous  of  surrendering  this  lease,  and  in  such 
case,  as  soon  as  any  such  notice  shall  be  so  filed  in  the  Crown  Land 
Ofhce,  the    interest    and    estate  of  the  said    lessees  in  the  demised 
premises  shall  forthwith  revest  in  Her  said  ^Fajesty,  and  the  said 
k'S«ets,  tlieir  executors,  administrators  or  assigns  shall  tlienceforth 
cease  to  liave  any  interest  therein,  or  to  be  liable  under  the  terms  and 
provisions  of  this  lease  for  any  royalty,  except  the  royalty  on  gold  or 
hilver  mined  or  obtained  up  to  tlic  date  of  said  surrender,  or  in  any 
other  way  than  from  quartz  or  other  material  crushed  at  licensed 
mills. 

Provided  Also  Further,  And  it  is  the  true  intent  and  mean- 
ing of  these  presents  that  tlic  said  lessees,  their  executors,  adminis- 
•  trators  or  assigns,  shall  continue  and  remain  liable  under  tlie  condi- 
tions of  this  lease  for  and  in  respect  of  any  matter  or  thing  herein  or 
licreby  covenanted  to  be  done  or  ])erformed,  and  for  which  a  liability 
sliall  have  existed  at  the  date  of  such  surrender,  and  also  shall  con- 
tinue and  remain  liable  for  all  royalty  due  as  last  above  mentioned 
at  the  date  of  such  surrender. 

Tx  Witness  Whereof,  Our  Sovereign    I^ady   the    Queen  has 
cai  scd  ,  Surseyor-General  for  the  Province  of  New  Bruns- 
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wick,  to  subscribe  his  hand  and  seal  to  this  indenture,  and  the  said 
lessees  have  subscribed  their  hands  and  seals  thereto. 
Signed,  sealed  and  delivered  by  the  said  ) 

Surveyor-General,  in  the  presence  of  )  [L.S.] 

By  the  said  Lessees  in     ) 
presence  of  [ 


[L.S.] 


We,  of  ,  in  the  county  of  ,  do  hereby  de- 
clare that  we  are  the  legal  owners  under  lease  iSo.  ,  District  , 
dated  the  day  of  ,  A.D.  18  ,  of  shares  in  said 
lease  mentioned. 

Given  under  our  hands  and  seals  this  day  of  ,  A.D. 

18       . 

Personally  appeared    before  me,  ,  of  ,  who  being 

sworn,  says  that  duly  signed  the  foregoing  declaration  in  his 

presence. 

Sworn  before  me  this  day  of  ,  A.D. 


(C) 

Know  all  Men  by  these  Presents,  That  I  ,  of  , 

in  the  County  of  ,  in  consideration  of  dollars  to  me,  in 

hand  well  and  truly  paid  by  of  ,  have  sold,  assigned, 

transferred,  and  set  over,  and  by  these  Presents  do  sell,  assign,  trans- 
fer,  and  set  over  to  ,  of  ,  his  executors,  administrators 

and  assigns  shares  owned  by  me,  under  mining  lease  'No.  , 

in  [dated  ,    parish  of  ,  county 

of  ]  ^  to  have  and  to  hold  the  same  to  the  said 

,  his  executors,  administrators  and  assigns. 

^  Inserted  by  56  Vict.  c.  10,  s.  15,  in  lieu  of  the  words  "  gold  district." 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  ,  A.D.    18       . 

Signed,  sealed  and  delivered 

in  presence  of 

Personally  appeared  before  me,  ,  of  ,  who  being 

sworn,  says  that  duly  signed  the  above  transfer  in  his  presence. 

Sworn  before  me  ,  this  ) 

day  of  ,  A.D.  18     .  f  J.P. 
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(D) 

DiSTUK  T. 


No.  of        !        Date  of 
Lea-«e.          j          Lease. 

Date  of 

L<.«ue. 

Date  of 

Uegietry. 

Description. 

(K) 

'Vo  A.  H.  niul  ('.  I).,  Ics.'see.''  of  certain  mining  area.'?,  ])y  virtue  of 

a  \vi\>Q  from   Her  .Majesty  tlie  Queen  to  ,  bearing  date  the 

•li»y  of  ,  A.l).    18  (or  if  the  lease  has 

lecn  as-iLTijc  (1.  t«»  A.  I'.,  and  ('.  1).,  a.'^signees  of  tlie  lessees  of  ccrtai!i. 

etc  ,  etc.,  as  al)OV(\) 

ANhkrjas.  It  lins  l)ccn  represented  and  come  to  the  knowledire 
if  tlic  Survcyor-tiencral,  that  the  mines  and  minerals  in  the  said 
Icnsc  (h'scriled  and  (onvcycHl  have  been  abandoned  for  the  space  of 
<Mir  y«';ir,  Iiavc  not  l)ecn  cfTectively  or  continuously  worked,  or  have 
\ovu  worked  only  colourably,  and  that  ihe  lessee  or  lessees  (or  their 
iiss  irnc '^)  b;iv»'  faihd  to  comply  with  the  terms,  covenants  and  stipu- 
!nti(.n>  in   tlio  lease  contained. 
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You  are  hereby  notified  that  the  said  charge  or  complaint  will 
be  investigated  before  me  at  my  office  in  Fredericton,  on  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

Dated  the  day  of  ,  A.D.   18       . 

E.  F.,  Surveyor-General, 
or  G.  H.,  Acting  or  Deputy 

Surveyor-General. 


(F) 

In  pursuance  of  a  notice  duly  served  on  the  lessee  or  lessees  (or 
assignees  as  the  case  may  be)  under  a  lease  of  certain  mining  areas 
situate  and  being  at  in  the  County  of  made  between 

the  Queen  of  the  one  part,  and  A.  B.  and  C.  D.  of  ,  etc., 

of  the  other  part,  and  dated  the  day  of  ,  A.D.   18     . 

I  have  examined  into  the  matter  of  complaint  against  the  said  lessee 
or  lessees  (or  assignees,  etc.)  for  not  working  the  said  mining  areas 
effectively  and  in  accordance  with  the  terms,  covenants  and  stipula- 
tions in  the  said  lease  contained,  and  the  true  intent  and  meaning 
of  the  laws  in  such  case  made  and  provided;  and  on  due  consideration 
after  the  examination  of  witnesses  and  the  facts  of  the  case,  I,  being 
satisfied  that  the  charge  has  been  fully  made  out,  have  decided  and 
declared,  and  by  these  presents  do  decide  and  declare  the  said  min- 
ing areas  and  every  part  and  parcel  thereof  to  be  forfeited. 

Witness  my  hand  at  Fredericton,  this  day  of 

A.D.   18       . 

E.  F.,  Surveyor-General, 
or  G.  H.,  Acting  or  Deputy 

Surveyor-General. 


(G) 
Bond  to  the  Queen  and  Her  Successors  in  jpenalty  of  ^600. 
Whereas,  The  Surveyor-General  hath  by  a  decision  dated  the 
day  of  ,  A.D.  18       ,  decided  and  declared 

certain  mining  areas  formerly  leased  to  A.  B.  and  C.  D.,  by  lease 
dated  the  day  of  ,  A.D.,  18       ,  forfeited,  and 

the  above  bounden  G.  H..  J.  K.,  etc.,  have  appealed  against  the  said 
decision  to  the  Supreme  Court  (or  a  Judge  of  the  Supreme  Court, 
as  the  case  may  be.) 

^ow  the  condition  of  this  obligation  is  such  that  if  the  said 
G.  H.,  J.  K.,  etc.,  do  and  shall  obey  and  abide  by  the  judgment  that 
shall  be  given  herein,  and  shall  well  and  truly  pay  all  costs  which 
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thcv  may  be  adjiuljred  to  pay  in  tlie  ]>rcinises,  thou  this  obligation 
shall  be  void,  otherwise  the  same  shall  remain  in  force. 

G.  II.     [L.S.] 
J.  K.      [L.S.] 

Signed,  sealed  and  delivered 


and  (lelivereu    \ 
•c  of  j 


in  nresenec  of  )        ( 


SCHEDULES    OF    FORMS  TO    "THE    MINES   AND   MIN- 
ERALS ACT,  1892  •'  (NOVA  SCOTIA). 

A. 

Tliis  Indenture,  made  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  between  the 

(Queen's  Most  Excellent  Majesty,  of  the  one  part,  (and 
hereinafter  described  as  lessees,  of  the  other  part, — 

"Witmsseth,  That  in  consideration  of  the  royalties  hereby  re- 
served, and  of  tlie  covenants  and  agreements  herein  contained,  and  on 
tlie  ])art  and  behalf  of  the  said  lessees,  their  executors,  administratori?, 
and  assigns,  to  be  observed  and  performed,  our  Sovereign  I^dy  the 
Queen,  of  her  special  grace,  certain  knowledge  and  mere  motion,  doth 
grant  and  demise  unto  the  said  lessees,  their  executors,  administrators, 
and  assigns,  all  tiiat  certain  tract  of  land  situate  at 
gold  district,  in  the  county  of  known  and  described 

as  follows,  that  is  to  say, — 

An  area  composed  of  area  of  Class  >io. 

One,  and  numbered  on  the  plan  of  said  gold  district,  signed  by  the 
C«)nin'iis>i(!ner  of  Public  Works  and  Klines,  and  fded  in  his  office,  as 
by  referent  e  to  tlie  same  will  appear; 

And  also,  all  and  singular  the  beds,  veins  and  seams  of  gold  and 
silver,  gold-bt  aring  and  silver-bearing  quartz,  and  other  the  gold-bear- 
ing rocks  and  silver-bearing  rocks  and  minerals,  and  gold-bearing  and 
silver  bciring  earth,  and  all  the  gold  and  silver,  whether  in  quartz, 
grain  o;-  otherwise,  in,  situate  and  being  within  the  limits  of  the  said 
tract,  and  within,  under  and  upon  the  same;  provided  always,  and  it 
is  the  true  intent  and  meaning  of  these  presents  and  of  the  parties 
hereto,  that  nothing  herein  contained  shall  in  any  manner  interfere 
witli  any  of  the  rights  of  the  owner  or  owners  of  the  land  in  which 
such  ana  is  situated,  but  the  said  rights  arc  reserved  unto  the  said 
owner  or  owners,  their  heirs  and  assigns;  and  it  is  further  agreed  and 
underst  od  that  the  said  lessees  shall  not  enter  into  the  said  area  with- 
out the  sp((  iiil  leave  and  license  of  the  owner  or  owners  thereof,  unless 
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the  said  lessees  shall  have  taken  proceedings  in  accordance  with  chap- 
ter 7  of  the  Revised  Statutes,  "  Of  Mines  and  Minerals." 

To  have  and  to  hold  the  said  tract  of  land,  and  the  said  beds, 
veins  and  seams  of  gold  and  silver  and  gold-bearing  and  silver-bearing 
quartz,  and  all  other  the  gold-bearing  rocks  and  silver-bearing  rocks 
and  minerals,  and  gold-bearing  and  silver-bearing  earth,  and  gold  and 
silver  whether  in  quartz  or  otherwise,  in,  under,  and  upon  the  same, 
to  the  said  lessees,  their  executors,  administrators  and  assigns,  for, 
during  and  unto  the  full  end  and  term  of  twenty-one  years,  to  com- 
mence and  be  computed  from  the  day  of 
and  fully  to  be  complete  and  ended.  Yielding  and  rendering  to  our 
Sovereign  Lady  the  Queen,  her  heirs  and  successors,  quarterly  and 
every  quaiter  upon  the  first  days  of  January,  April,  July  and  October, 
in  each  and  every  year  during  the  continuance  of  this  demise,  at  the 
office  of  the  Commissioner  of  Public  Works  and  Mines  at  Halifax,  or 
of  the  Deputy  Commissioner  of  Mines  for  the  district,  a  royalty  of 
two  per  cent,  upon  the  gross  amount  of  gold  andj  silver  obtained, 
mined,  had,  wrought,  or  gotten  from  or  out  of  the  said  demised  pre- 
mises, or  out  of  any  quartz,  slate,  rock,  mineral  or  earth  mined,  ob- 
lainod,  had  or  gotten  out  of  the  "same  in  any  other  way  than  from 
quartz  or  other  material  crushed  by  licensed  mills,  at  the  rate  of 
nineteen  dollars  per  ounce,  troy,  for  smelted  gold,  and  eighteen  dol- 
lars for  unsmelted  gold,  and  at  the  rate  of  one  dollar  per  ounce,  troy, 
for  silver  900  fine. 

And  iu^-  addition  yielding  and  rendering  unto  our  Sovereign  Lady 
the  Queen,  her  heirs  and  successors,  annually  in  advance  on  or  be- 
fore the  date  of  the  recurrence  of  the  day  of  the  date  thereof,  the 
sum  of  fifty  cents  for  every  area  or  part  of  an  area  hereby  granted  or 
demised,  provided  in  respect  of  such  payment  that  if  in  any  year  the 
labour  required  under  the  provisions  of  such  chapter  7  of  the  Revised 
Statutes,  "  Of  Mines  and  Minerals,"  shall  have  been  performed,  and 
percentage  upon  the  yield  thereof  received  therefor,  and  also  the 
return  thereof  made  to  the  Commissioner,  a  refund  of  said  annual 
payment  or  rental  shall  upon  application  be  made  to  the  said  lessee, 
his  executors,  administrators  and  assigns. 

And  the  said  lessees  do  hereby  covenant,  promise  and  agree  to 
md  with  our  said  Sovereign  Lady  the  Queen,  her  heirs  and  succes- 
sors, that  the  said  lessees,  their  executors,  administrators  and  assigns, 
?hall  and  will,  well  and  truly  pay  and  deliver,  or  cause  to  be  paid  or 
lellvered  to  our  Sovereign  Lady  the  Queen,  her  heirs  and  successors, 
it  the  times  and  places  and  in  the  manner  aforesaid,  the  said  royalty 
lereby  reserved  under  the  terms  and  provisions  of  this  lease. 
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And  also,  that  thc/saitl  lessees,  their  heirs,  executors,  adminis- 
traturs  and  assigns,  shall  and  will  during  the  continuance  of  this 
deujisif,  kiej)  or  cause  to  he  kept  one  or  more  hook  or  hooks  of  ac- 
count, wherciivtrue  entries  shall  l)e  made  of  all  such  gold  and  gold- 
hearing  ijuartz,  silver  and  silver-hearing  cjuartz  and  minerals,  and 
other  rock  containing  gold  or  silver,  and  all  gold  or  silver  in  grain 
or  otluTwise  as  shall  from  time  to  time  he  mined,  wrought,  had, 
gotten,  or  ohtained  out  of  tlie  said  demised  premises,  and  also  of  the 
names  of  the  men  actually  employed  in  the  working  of  the  said  de- 
mised i)rcmises,  and  the  numher  of  days'  lahour  performed  hy  such 
men,  with  the  respective  dates  thereof;  and  also  the  names  of  the  person 
or  ])ersons  to  whom  any  (piartz  or  gold-))earing  or  silver-hearing  earth 
or  otlicr  g<)M-l)i'aring  or  silver-hearing  material  raised  from  the  de- 
mised })remises  has  heen  sold  or  disposed  of,  with  the  price  or  the 
wci.L'ht  of  any  cjuartz  or  other  gold-l)caring  or  silver-hearing  material 
raised  from  the  demised  premises,  which  may  he  sent  to  any  licensed 
mill  for  crushing  (juartz,  the  name  and  description  of  the  mill  to 
which  the  same  has  heen  sent,  and  also  the  yield  of  gold  and  silver 
from  such  quartz  or  other  materials  as  returned  l)y  the  mill  owner; 
and  also  that  such  lx)ok  or  hooks  of  account  shall  at  all  times  he  open 
and  suhjett  to  the  insjjcction  aiul  examination  of  the  Commissioner 
of  ruhlic  Works  and  Mines,  or  of  the  I)ei)uty  Commissioner  of  the 
district,  or  of  the  Inspector  of  Klines,  and  also  of  any  other  person 
or  jersons  thereto  s})ecially  appointed  hy  the  Commissioner  of  Public 
W'oiks  and  Mines,  for  the  time  being;  and  also  that  the  said  lessees, 
their  executors,  administrators  and  assigns,  shall,  upon  the  first  days 
of  Januaiy,  April,  July  and  October  in  each  and  every  year,  during 
the  contimunue  of  this  demise,  deliver  or  cause  to  be  delivered  to 
the  Commissioner  of  Public  Works  and  Mines,  at  Halifax,  or  to  the 
I)ej)uty  Commissioner  of  .Mines  for  the  district,  a  true  and  correct 
return  on  forms  to  be  supplied  by  the  Commissioner,  which  shall 
show  the  jartieulars  j)reseribed  and  required  by  the  fiOth  section 
of  chapter  T  of  the  Hevised  Statutes,  "Of  Mines  and  Minerals,"  veri- 
lied  by  an  allidavit  of  some  one  or  more  suitable  person  or  persons 
emjtloyed  in  or  about  the  working  or  numagement  of  the  mines  here- 
by granted  jiud  demised,  made  before  the  Commissioner  of  Mines, 
or  a  de|)uty,  or  a  justice  of  the  jieace,  and  shall  in  all  respects  obey, 
abide  by,  perform  and  fulfd  all  the  requirements  of  the  said  chapter. 

And  likewise,  that  the  said  lessees  shall  annually  cause  to  be 
rm|)1oye(|  <  n  th  •  demised  premises,  so  many  men  as  shall  make  the 
who'e  labmr  p  rformed  tliereon  during  the  year,  in  opening  and 
working  the  said  mines,  amount  in  all  to  the  number  of  days' 

1  d)oin :   {iivl  also  shall  and  will,  during  the  contimiaTice  of  this  grant 
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or  demise,  work  the  said  mines  in  a  good  and  workmanlike  manner, 
and  shall  and  will  from  time  to  time,  and  at  all  times  during  the 
continuance  of  this  grant  or  demise,  well  and  effectually  maintain 
and  support  all  and  every  the  working-pits,  shafts,  levels,  drifts  and 
watercourses  of  and  belonging  to  the  said  mines,  with  all  such  timber 
and  deals /and  other  materials  as  shall  be  requisite  or  necessary  for 
that  purpose,  and  so  as  to  prevent  the  same  and  the  roofs  of  the  said 
mine  from  falling  in,  or  being  otherwise  damaged  ;  and  shall  and  will 
at  the  end  or  other  sooner  determination  of  the  said  term,  peaceably 
and  quietly  yield  and  deliver  unto  the  Commissioner  of  Public  Works 
and  Mines,  or  the  Deputy  Commissioner  of  the  district,  or  such  other 
person  or  persons  as  the  Lieutenant-Governor  for  the  time  being  shall 
appoint  under  his  sign  manual  to  receive  and  take  possession  thereof, 
all  the  said  mines  and  all  and  singular  other  the  premises  hereinbefore 
mentioned,  except  such  \furnaces,  engines,  mills,  forges,  foundries, 
railioads,  implements,  houses  and  buildings  as  shall  not  be  attached 
to  the  freehold,  in  such  good  order,  plight  and  condition  as  fair- 
wrought  mines  ought  to  be  left,  with  such  timber,  deals  and  other 
material  as  aforesaid  (such  mines  as  during  the  term  hereby  granted 
shall  be  abandoned  by  reason  of  their  being  unproductive  only  ex- 
cepted). Provided  always,  and  it  is  hereby  agreed  and  declared,  and 
the  said  leasees,  for  themselves,  their  heirs,  executors,  administrators 
and  assigns,  do  accept  this  grant  or  demise  under  the  condition,  that 
in  case  default  shall  be  made  by  the  said  lessees,  their  executors,  ad- 
ministrators or  assigns,  in  keeping  such  book  or  books  of  account,  or 
in  making  such  entries  therein,  or  in  delivering  such  affidavit  or  affi- 
davits as  aforesaid,  or  in  payment  of  the  said  royalties  hereby  reserved 
for  the  space  of  ten  days  after  the  periods  hereinbefore  appointed 
for  paying  the  same,  or  in  the  keeping  annually  employed  on  the  de- 
mised premises  the  amount  of  labour  herein  above  specified;  or  if 
the  affidavits  hereinbefore  set  forth  and  required  to  be  made  shall  be 
false  and  fraudulent,  or  any  other  covenant  herein  contained  shall 
not  be  kept  and  observed,  then  and  in  every  or  any  or  either  of  the 
said  cases  these  presents  and  all  and  every  the  powers  and  privileges 
hereby  granted  shall  be  utterly  null  and  void,  anything  to  the  con- 
trary thereof  of  these  presents  notwithstanding. 

Provided  V  always,  nevertheless,  that  it  shall  and  may  be  lawful 
for  the  said  lessees,  their  executors,  administrators  and  assigns,  at  any 
time  or  times  hereafter  when  so  minded,  to  give  notice  in  writing  and 
file  the  same  in  the  office  of  the  Deputy  Commissioner  of  Mines  of  the 
district,  or  of  the  Commissioner  of  Public  Works  and  Mines  in  any 
district  where  there  is  no  deputy,  setting  forth  that  they  are  desirous 
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of  surrendering  this  lease ;  and  in  such  case,  so  soon  as  any  such 
notice  shall  be  vso  filed  in  the  oftice  of  the  Commissioner  of  Public 
AVorks  and  Minos,  the  interest  and  estate  of  the  said  lessees 
in  the  demised  j)reniises  shall  forthwith  revest  in  Her  said  Majesty, 
and  the  said  lessees,  their  executors,  administrators  or  assigns  shall 
thenceforth  cease  to  have  any  interest  therein,  or  be  liable  under 
tlie  terms  and  provisions  of  this  lease  for  any  royalty,  except  the 
royalty  on  gold  or  silver  mined  and  obtained  up  to  the  date  o^^said 
surrender,,  or  in  any  other  way  than  from  quartz  or  other  material 
crushed  at  licensed  mills. 

Provided  also  further,  and  it  is  the  true  intent  and  meaning  of 
these  presents,  that  the  said  lessees,  their  executors,  administrators 
and  assigns  shall  continue  and  remain  liable  under  the  conditions  of 
this  lea-e  for  and  in  respect  of  any  matter  or  thing  herein  or  hereby 
covenanted  to  be  done  or  performed,  and  for  which  a  liability  shall 
have  existed  at  the  date  of  such  surrender,  and  also  shall  continue 
and  remain  liable  for  all  royalty  due  as  last  above  mentioned  at  the 
date  of  said  surrender. 

In  witness  whereof  our  Sovereign  Lady  the  Queen  has  caused 
,  Commissioner  of  Public  AVorks  and  Mines 
for  the  Province  of  Xova  Scotia,  to  subscribe  his  hand  and  seal  of 
ofTice  to  this  indenture,  and  tlie  said  lessees  have  subscribed  their 
hands  and  siils  thereto. 
Signed,  sealed  and  delivered,  by  the  said      \  [L.  S.J 

Commis.-ioner  of  Public  "Works  and 

Mines,  in  the  ])resence  of  )  [L.  S.] 

]5y  the  said  lessees  in  the  presence  of 


B. 
We,  of  in  the  county  of  ,  do 

her('))y  (leilare  tlint  wo  are  the  legal  owners  under  lease  No. 
di4rict  dated  the  day  of  A.D.  18     ,  of 

shares  iu  said  lease  mentioned. 
Given  uudor  our  hands  and  seals  this  day  of 

.\.l).  18     . 

IVrsonally  ai>j)eared. before  mo  of  who,  being 

swom.  says  that  duly  signed  the  foregoing  declaration 

in  his  presence. 
Sworn  bofore  me  at  this  ) 

day  of  A.D.  189  / 

J.P. 
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C. 


of 


Know  all  men  by  these  presents,  that  I 
in  the  county  of  in  consideration  of  dollars 

to  me  in  hand  well  and  truly  paid  by  of  have 

sold,  assigned  transferred,  and  set  over,  and  by  these  presents  do  sell, 
assign,  transfer  and  set  over  to  of  his  execu- 

tors, administrators  and  assigns  shares  owned  by  me  under 

mining  lease  No.  in  gold  district  To  have  and  to 

hold  the  same  to  the  said  his  executors,  administra- 

tors and  assigns. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  A.D.  18 

Signed,  sealed  and.  delivered    ) 
in  the  presence  of      ) 

Personally    appeared  before  me  of  who, 

duly  signed  the  above  transfer  in 


being  sworn  says  that 

dul 

his  presence. 

Sworn  before  me  at 

this 

day  of 

A.D.  18 

J.P. 

D. 
District. 


No.  of  Lease. 

Date  of  Lease. 

Date  of  Issue. 

Date  of  Begistry. 

Description. 

• 

To  whom  Leased. 

Shares 
or  parts. 

To  whom  Leased. 

Shares 
or  parts. 

No. 

By  whom  sold. 

Shares 
or  parts. 

Date  of  Kegistry. 

Conveyance. 

To  whom  sold. 

63— M 
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K 
To  A.  B.  and  C.  D.,  lessees  of  certain  mining  areas,  by  virtue  of  a 
lease  from  Iler  Majesty  the  Queen  to  bearing 

date  the  day  of  A.D.  18 

(or,  if  the  lease  has  been  assigned  to  A.  B.  and  C.  I).,  assignees 
of  the  lessees  of  certain,  etc.,  as  above). 

AVhereas  it  has  been  represented  and  come  to  the  knowledge  of 
the  Commissioner  of  Public  Works  and  Mines,  that  the  mines  and 
minerals  in  the  said  lease  described  and  conveyed  have  been  aban- 
doned for  the  space  of  one  year,  have  not  been  effectively  or  continu- 
ously worked,  or  have  been  worked  only  colorably,  and,  that  the  lessee 
or  lessees  (or  their  assignees)  have  failed  to  comply  with  the  terms, 
covenants  and  stipulations  in  the  lease  contained. 

You  are  hereby  notified  that  the  said  charge  or  complaint  will 
be  investigated  before  me,  at  my  office  in  the  Province  Building,  at 
Halifax,  on  the  day  of  A.D.  18     . 

E.  F. 
Commissioner  of  Public  Works  and  Mines. 


F. 

In  pursuance  of  a  notice  duly  served  on  the  lessee  or  lessees 
(or  assignees,  as  the  case  may  be),  under  a  lease  of  certain  mining 
areas,  situate  and  being  at  ;in  the  county  of  made 

between  the  Queen,  of  the  one  part,  and  A.  B.  and  C.  D.  of 
etc.,  of  the  other  part,  and  dated  the  day  of  , 

A.D.  18  .  I  have  examined  into  the  matter  of  complaint  against 
the  said  lessee  or  lessees  (or  assignees,  etc.),  for  not  working  the  said 
rninin*;  areas  eftectively  and  in  accordance  with  tlie  terms,  covenants 
and  stipulations  in  the  said  lease  contained,  and  the  true  intent  and 
meaning  of  tlie  laws  in  such  ca.'^e  made  and  provided;  and  on  due 
consideration,  after  the  examination  of  witnesses  and  the  facts  of  the 
ta.^(',  I.  l)oing  satisfied  that  tlie  charge  ha.s  been  fully  made  out,  have 
decided  and  declared,  and  by  these  presents  do  decide  and  declare, 
the  said  mining  areas  and  every  part  and  parcel  thereof  to  be  for- 
feited. 

Witness  my  hand  at  Halifax,  this  day  of  , 

A.D.  18     . 

Commissioner  of  Public  Works  and, Mines, 

or  F.  M.,  Deputy  Commissioner  of  Mines. 
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Q. 

Bond  to  the  Queen  and  Her  Successors  in  Penalty  of  $600. 

Whereas,  the  Surveyor-General  hath  by  a  decision  dated  the 
day  of  ,  A.D.  18     ,  decided  and  declared  certain 

mining  areas  formerly  leased  to  A.  B.,  and  C.  D.,  by  lease  dated  the 
day  of  ,  A.D.  18     ,  forfeited,  and  the  above  boimden 

G.  H.,  J.  K.,  etc.,  have  appealed  against  the  said  decision  to  the  Su- 
preme Court  (or  a  Judge  of  the  Supreme  Court,  as  the  case  may  be). 

Now  the  condition  of  this  obligation  is  such  that  if  the  said 
G.  H.,  J.  K.,  etc.,  do  and  shall  obey  and  abide  by  the  judgment  that 
shall  be  given  herein,  and  shall  well  and  truly  pay  all  costs  which 
they  may  be  adjudged  to  pay  in  the  premises,  then  this  obligation 
shall  be  void,  otherwise  the  same  shall  remain  in  force. 

Signed,  sealed  and  delivered  ^  G.  H.   [L.S.] 

in  x^resence  of  J  J.  K.    [L.S.] 


H. 

Nova  Scotia  Act  (1892)  cap.  1. 
Form    of  Oath   re  Survey. 
I  (A.  B.)  of  ,  in  the  county  of  (occupation), 

do  swear  that  I  will  well  and  faithfully  perform  the  duties  I  may  be 
called  upon  to  perform  as  (chainman  or  whatever  the  employment 
may  be)  in  making  the  survey  of  property  held  under  (lease  or  li- 
cense) by  (describe  the  property  proposed  to  be  sur- 
veyed).   So  help  me  God. 

Sworn  to  before  me  at  | 

in  the  county  of  r 

this  day  of  ,  18     .  J 

Surveyor. 


FORM   OF  NOTICE  OF  EXPLOSION   OR  ACCIDENT  TO   BE  SENT  TO  THE 
DEPARTMENT  OF  MINES. 

Name  of  Mine 
Date 

To  the  Honorable  the  Commissioner  of  Public  Works  and  Mines, 
Halifax,  N.S.: 
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Sir, — In  pursuance  of  chapter  8  of  the  Revised  Statutes  "Of 
the  Uegulation  of  Mines,"  I  beg  to  give  you  notice  that  an  * 
lias  occurred  at  this  mine,  of  which  the  following  are  the  particulars: 

Place  where  the  accident  occurred 
Date  of  the  accident 
Character  of  the  accident 

If  from  explosion,  whether  of  gas,  powder  or    j^ 
any  steam  boiler.  J 

Number,  ages  and  names  of  persons  killed 
Number  and  names  of  persons    ^ 
injured  seriously  / 

Number  and  names  of  persons  ) 
injured  slightly  ^  ' 

Number  and  relation  of  persons  dependent  on  persons  killed 

1  am.  Sir, 

Your  obedient  servant, 
(Signature.) 

*  "  Explosion  "  or  "  Accident." 
-In  case  of  any  explosion. 


SCHEDULE  OF  FORMS  TO  "  THE  MINERAL  ACT  "  (BRITISH 

COLUMBIA). 

Form  A. 

Location  Notice. 

Mineral  Claim. 

T,  ,  have  this  day  located  this  ground  as  a  mineral 

cliiim,  (o  1)0  known  as  tlie  Mineral  Claim,  feet 

in  length  by  feet  in  breadth.    The  direction  of  No.  2  post 

is  ,  and  feet  of  this  claim  lie  to  the  right  and 

feet  to  tlic  left  of  the  location  line. 

Dated  this  day  of  .  189     . 

Take  rare  to  number  the  posts  1,  2, 
making  the  initial  post  1. 

1897,  c.  28,  8.  23. 
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Form  B. 

Becord  of  Mineral  Claim. 

Mineral  Claim. 
No.  of  certificate, 


Located  by- 


Set  out  the  name  of  claim  and? 
number  of  receipt  form  of  pay- 
ment of  the  record  fee  of  each 
locator,  and  the  No.  of  each 
locators  Free  Miners  Certificate 
opposite  such  name. 

The  claim  is  situate 

The  direction  of  the  location  line  is 

The  length  of  the  claim  is  feet. 

The  claim  was  located  on  the  day  of  ,  189 

Eecorded  this  day  of  ,  189     . 

Mining  Recorder. 
[7/  the  staTces  are  not  on  the  location  line,  comply  with  section  18.1 

1897,  c.  28,  s.  23. 


Form  C. 

Record  of  Partnership  Mineral  Claim. 

Mineral  Claim. 
Located  in  the  partnership  name  of 

The  members  of  the  partnership,  and  the  Nos.  of  their  respec- 
tive free  miner's  certificates  are — 

The  receipt  form  of  payment  of  the  record  fee. 

The  claim  is  situate 

The  direction  of  the  location  line  is 

The  length  of  the  claim  is  feet. 

The  claim  was  located  on  the  day  of  .  ,  189 

Recorded  this  day  of  ,  189     . 

Mining  Recorder. 

[If  the  stahes  are  not  on  the  location  line,  comply  with  section  18. ^ 

1896,  c.  34,  Form  C. 
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Form  D. 

Application  for  Certificate  of  Work. 
ArriDAViT. 

I,  ,  of  ,  in  the  district  of 

free  miner,  make  oath  and  say: — 

I  have  done,  or  caused  to  be  done,  work  on  the 
Mineral  CMaim,  situate  at  ,  in  the  District  of  , 

to  the  vahie  of  at  least  one  hundred  dollars,  since  the  day  of 

,189     .    The  following  is  a  detailed  statement  of  such 
work : — 

\Set  out  full  particulars  of  the  worh  done  in  the  twelve  monilis 
in  vhich  .^uch  work  is  required  to  be  done  by  section  24-] 

Sworn,  etc. 

[This  affidavit  may  be  made  by  an  agent,  and  can  be  altered  to 
stiif  circumstances.] 

1896,  c.  34,  Form  D. 


Form  E. 

Certificate  of  Work. 

(Name  of  claim)  Mineral  Claim. 

Tliis  is  to  certify  that  an  affidavit  setting  out  a  detailed  state- 
ment of  the  work  done  on  the  above  claim  since  the  day  of 
1'^9     ,  made  by                      ,  has  this  day  been  filed  in  my  office,  and 
in  pursuance  of  tlie  provisions  of  the  Act  in  that  behalf,  I  do  now 
ij-sue  this  certificate  of  work  in  respect  of  the  above  claim  to 

Dated 

Oold  Commissioner  or  Mining  Recorder. 
1896,  c.  34,  Form  E. 


r 
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Form  F. 

Certificate  of  Improvments. 

Notice. 

Mineral  Claim. 
Situate  in  the  Mining  Division  of 

District.  _-'' 

Where  located  ]' 

Take  notice  that  I  ,  free  miner's  certificate  Xo. 

intend,  sixty  days  from  the  date  hereof,  to  apply  to  the  Mining 
Recorder  for  a  certificate  of  improvements,  for  the  purpose  of  obtain- 
ing a  Crown  grant  of  the  above  claim. 

And  further  take  notice  that  action,  under  section  57,  must  be 
commenced  before  the  issuance  of  such  certificate  of  improvements. 

Dated  this  day  of  ,  189     . 

1896,  c.  34,  Form  F. 


Form  G. 

Application  for  Certificate  of  Improvements.  ^    , 

Applicant's  Affidavit.  ' 

I,  ,  of  ,  in  the  District  of 

make  oath  and  say: — 

1.  I,  ,  the  recorded  holder,  and  am  in  undisputed 
possession  of  the  Mineral  Claim,  situated  at  ,  in 
the  District  (or  Division)  of 

2.  I,  ,  have  done,  or  caused  to  be  done,  work  on  the 
said  claim  in  developing  a  mine  to  the  value  of  at  least  five  hundred 
dollars,  full  *  particulars  whereof  are  hereunto  annexed  and  marked 

a  ,\  V 

3.  I,  ,  found  [specify  the  particular  mineral  and 
whether  in  a  vein,  lode  or  deposit]  within  the  limits  of  the  said 
claim. 
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4.  J,  ,  had  the  claim  surveyed  by  ,  who 
Jias  made  three  plats  of  the  said  claim. 

5.  I,  ,  placed  one  such  plat  on  a  conspicuous  part  of  the 
land  embraced  in  such  plat  on  the  day  of  ,  189     . 

C.  I,  ,  posted  a  copy  of  the  notice  hereunto  annexed, 

and  marked  "  B,"  at  the  same  place  as  said  plat  is  posted,  on  the 
day  of  ,  18i)     ,  and  another  copy  on  the  Mining 

Kecordcr's  office  at  on  the  day  of  ,  189     , 

which  said  notice  and  plat  have  been  posted,  and  have  remained 
posted,  for  at  least  sixty  days  concurrently  with  the  publication  of  the 
said  notice  in  tlie  British  Columbia  Gazette. 

7.  I,  ,  inserted  a  copy  of  the  said  notice  in  the  British 
Columbia  Gazette,  where  it  first  appeared  on  the  day  of  , 
189  ,  and  in  the  ,  a  newspaper  published  in  the  Province 
and  circulating  in  the  district  in  which  the  said  claim  is  situated, 
wliere  it  first  appeared  on  the  day  of  ,  189  ,  and  was 
continuously  published  for  sixty  days  concurrently  with  the  publica- 
tion of  the  said  notice  in  the  British  Columbia  Gazette  prior  to  the 
date  of  this  affidavit. 

8.  I,  ,  deposited  a  copy  of  the  field-notes  and  plat  in  the 
J?ecord  Office  at  ,  on  the  day  of  ,  189  , 
and  they  remained  there  for  reference  for  sixty  days  concurrently 
with  the  publication  of  the  said  notice  in  the  British  Columbia 
Gazette. 

Sworn  and  subscribed  to  , 

at  ,  this  day 

of  189  ,  before  me 


Form  H. 
Certificate  of  Improvements. 

Mineral  Claim. 

This  is  to  certify  that  ,  of  ,  in  the  District 

of  ,  free  miner's  certificate  No.  ,  has  proved  to 

my  satisfaction  tliat  he  has  complied  with  all  the  provisions  of  the 

*"  Mineral  Act  "  to  entitle  him  to  a  certificate  of  improvements  in 
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respect  of  the  Mineral  Claim,  situate  at  , 

ill  the  District  of  ;  and  in  pursuance  of  the  provisions  of 

the  said  Act  I  do  now  issue  this  certificate  of  improvements,  in  respect 
of  the  above  claim,  to 

Dated 

Cxold  Commissioner. 

This  certificate  will  become  void  unless  a  Crown  grant  is  applied 
for  within  three  months  from  its  date. 

[Form  may  be  altered  to  suit  circumstances.'] 

1896,  c.  34,  Form  H. 


i 


Form  I. 
Mining  Recordei-'s  Certificate. 

Mining  Division. 
District. 
Mineral  Claim. 

Date  located  Date  recorded. 

To 

Sir, — I  herewith  enclose  the  following  documents  relating  to 
your  application  for  a  certificate  of  improvements  to  the  above  claim: — 

Affidavit  of  ,  applicant  (Form  CI); 

Copy  of  plat  of  claim; 

Copy  of  surveyor's  field-notes. 

And  I  hereby  certify  that  has  published  a  notice  of  his 

intention  to  apply  for  a  certificate  of  improvements  for  sixty  days  in 
the  British  Columbia  Gazette,  from  the  day  of 

189     ,  and  newspaper  from  the  day  of  189     . 

That  during  the  above  period  a  notice  in  accordance  with  section  36, 
sub-section  (d),  has  been  posted,  and  a  copy  of  the  field-notes  and  plat 
of  the  said  claim  deposited  for  reference  in  my  office,  and  that  no 
notice  of  any  action  having  been  commenced  against  the  issuance  of 
a  certificate  of  improvements  to  the  said  claim  has  been  filed  in  this 
office  up  to  this  date. 

The  recorded  owner  of  the  said  claim  at  this  date  is 
Dated  ,  189     . 

Mining  Recorder. 
1896,  c.  34,  Form  1. 
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Form  J. 

MUl-SiU. 

Notice. 

Take  notice  that  I,  ,  of  ,  in  the  District 

of  ,  free  miners  certificate  No.  ,  intend,  sixty  days 

from  the  date  hereof,  to  apply  for  acres  of  land  for  a  mill- 

i-ite,  situate  at  ,  in  the  district  of  ,  as  a 

mill-site. 

Dated 

1896,  c.  34,  Form  J. 


Form  K. 

Mill-Site. 

Affidavit  of  Applicaxt  Prior  to  Lease. 

I,  ,  of  ,  in  the  District  of  , 

free  miner,, make  oath  and  say: — 

1.  I  have  marked  out  the  land  required  by  me  for  a  mill-site,  by 
jilacing  a  lef^al  post  at  each  corner. 

2.  T  have  posted  a  notice  on  each  such  post,  and  on  the  Mining 
Recorder's  OfTiec  at  ,  a  copy  of  which  notice  is  hereunto 
annexed,  and  marked  "A." 

3.  'I'lu«  said  land  is  not  known  to  contain  minerals,  and  is  not, 
to  the  best  of  my  knowledge  and  belief,  valuable  as  mineral  land. 

1896,  c.  34,  Form  K. 


4 


Form  L. 

Leme  of  Mill-Sifc. 

This  indenture,  made  the  day  of  ,  189     . 

^^^^^^f^t^n  ,  the  Gold  Commissioner  for  the  District  of 

(hereinafter  called  the  lessor),  of  the  one  part,  and 

,  of  ,  in  the  District  of 

fr.o   minor  (horoinaftcr  called   the  lessee),  of  the  other  part,  wit- 
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iiesseth,  that  in  exercise  of  the  powers  vested  in  him  by  the  "  Mineral 
Act/'  he,  the  said  lessor,  doth  hereby  demise  imto  the  said  lessee, 
his  executors,  administrators,  and  assigns,  all  that 

IDescrihe  the  Mill-Site.'] 

for  the  term  of  one  year  from  the  date  hereof,  subject  to  the  provi- 
sions and  conditions  of  the  "  Mineral  Act  "  relating  to  mill-sites. 

In  witness  whereof,  the  said    parties    have    hereunto  set  their 
hands  and  seals. 

Signed,  sealed,  and  delivered 

1896,  c.  34,  Form  L. 


Form  M. 

Mill-Site. 

Affidavit  of  Applicant  Prior  to  Crown  Grant. 

I,  ,  of  ,  in  the  District  of 

free  miner,  make  oath  and  say: — 

1.  I  am  the  lawful  holder  of  the  mill-site  mentioned  in  indenture 
of  lease  dated  and  made  between 

2.  During  the  year  mentioned  in  such  lease  as  the  term  thereof, 
I  put  or  constructed  works  or  machinery,  for  mining  or  milling  pur- 
poses, on  the  said  mill-site,  of  the  value,  of  at  least  five  hundred 
dollars. 


Sworn,  etc. 


1896,  c.  34,  Form  M. 


Form  N". 
Mill-Site. 
Certificate  of  Improvements. 
This  is  to  certify  that  has  put  or  constructed  works  or 

machinery,  for  mining  or  milling  purposes,  to  the  value  of  at  least 
five  hundred  dollars,  on  tlie  mill-site  described  in  and  demised  by 
indenture  dated  the  day  of  ,  189     ,  and  made  be- 

tween during  the  existence  of  such 

lease. 

Gold  Commissioner. 
1896,  c.  34,  Form  N. 
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Form  0. 
Tunnel  or  Drain  License. 

To  all  whom  it  may  concern: — 

Take  notice  that  ,  a  free  miner  and  the  owner  of 

,  having  given  security  to  the  amount  of 
for  any  damage  lie  may  do,  has  this  day  obtained  a  license 
from  me  to  run  a  tunnel  (or  drain)  from 
to  his  said  claim  (or  mine). 

The  said  license  is  granted  on  these  express  conditions : — 

l^Set  out  conditions,  if  any.^ 


Dated 


Gold  Commissioner. 
189G,  c.  31,  Form  0. 


Form  P. 

Mill-Site. 
Application  for  Crown  Grant. 
To  the  Mining  Recorder  at 

Sir, — I  enclose  herewith  the  sum  of  dollars  and  the 

under-mcniioned  documents: — 

Lease  of  mill-site, 
riat  of  mill-site. 
Surveyor's  field-notes. 
Certificate  of  improvements. 
Aflidavit  of  njiplicant. 

And  1  now  ai)ply  for  a  Crown  grant  of  the  mill-site  demised  ])y 
tlie  above-mentioned  lease. 

Yours  respectfully, 

189G,  c.  34,  Form  P. 


[Forms  Q  and  I?,  repealed  by  1897,  c.  28,  s.  19.] 


I 
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Form  S. 

For  a  Full  Claim. 

Mining  Division,  District. 

I,  A.  B.,  of  ,  in  the  Mining  Division 

of  District,  free  miner,  make  oath  and  say: — 

1.  I  am  the  holder  of  Free  Miner's  Certificate  No.  dated 

day  of  J  18     ,  and  issued  at 

2.  On  the  day  of  ,  18  ,  I  located 
the  Mineral  Claim,  siiusited  [heredescribe  position  of  clairti 
as  near  as  possible,  giving  the  name  or  names  of  any  mineral  claim  or 
claims  it  may  join."] 

3.  I  have  placed  a  No.  1  and  a  No.  2  and  a  discovery  post  of 
the  legal  dimensions  on  the  said  claim,  with  the  legal  notices  on 
each  post. 

4.  I  have  written  on  the  No.  1  post  the  following  words: — 

5.  1  have  written  on  the  No.  2  post  the  following  words: — 

6.  That  I  have  found  mineral  in  place  on  the  said  claim. 

7.  That  I  have  marked  the  line  between  No.  1  and  No.  2  posts 
as  required  by  section  16  of  this  Act. 

8.  That  to  the  best  of  my  knowledge  and  belief  the  ground  com- 
prised within  the  boundaries  of  the  said  claim  is  unoccupied  by  any 
other  person  as  a  mineral  claim;  that  it  is  not  occupied  by  any  build- 
ing or  any  land  falling  within  the  curtilage  of  any  dwelling-house, 
or  any  orchard,  or  any  land  under  cultivation,  or  any  Indian  reserva- 
tion. 

Note. — This  declaration  may  be  made  by  an  agent. 

1896,  c.  34,  Form  S. 


Form  T. 

For  Fractional  Claim. 
Mining  Division,  District. 

I,  A.  B.,  of  ,  in  the  Mining  Division 

of  District,  free  miner,  make  oath  and  say: — 

1.  I  am  the  holder  of  Free  Miner's  Certificate  No.  dated 

day  of  J  18     ,  and  issued  at 
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2.  On  the  clay  of  ,  18     ,  I  located 
the            the             fractional  mineral  claim,  situated 

3.  This  is  a  fractional  claim  bounded  on  the  north  by  , 
on  the  south  by  ,  on  the  east  by  ,  and  on 
the  west  by  ,  and  is  more  particularly  described  on  the 
sketch  })lan  on  the  back  of  this  declaration. 

4.  I  have  placed  a  No.  1  and  a  No.  2  and  a  discovery  post  of  the 
legal  dimensions  on  the  said  claim,  with  the  legal  notices  on  each 

J)OSt. 

5.  I  have  written  on  the  Xo.  1  post  the  following  words: — 
(5.  1  have  written  on  the  Xo.  2  post  the  following  words: — 

7.  I  have  found  mineral  in  place  on  the  said  fractional  claim. 

8.  I  have  marked  the  line  between  Xo.  1  and  Xo.  2  posts  as  re- 
quired by  section  IG  of  "  The  Mineral  Act." 

1>.  Tliat  to  the  best  of  my  knowledge  and  belief  the  ground  com- 
]»ri.sc'd  witliin  the  l)oundaries  of  the  said  fractional  claim  is  unoccu- 
pied by  any  other  person  as  a  mineral  claim;  that  it  is  not  occupied 
by  any  building  or  any  land  falling  within  the  curtilage  of  any  dwell- 
ing-house, or  any  orchard,  or  any  land  under  cultivation,  or  any 
Indian  reservation. 

XoTi:. — This  declaration  may  be  made  by  an  agent. 

1896,  c.  34,  Form  T. 


SCHEDULE  OF  FORMS  REFERRED  TO  IX  THE  "  PLACER 
MIXING  ACT  "  (B.  C). 


A. 

Location  Notice. 
I  Sft  out  name  of  claim]  Placer  Claim. 

Take  notice  that  [set  out  the  name  of  each  locator]  have  thia 
<lay  located  this  ground  as  a  placer  claim  (or,  as  a  set  of  placer 
(Ininis),  to  l)e  known  as  the  Placer  Claim,  feet  in 

length.     Its  general  direction  is 

Dated 

[Mark  one  post  "  Initial  Post,"  and  fix  this  notice  on  that  post. 
If  a  set  of  claims  is  located  only  one  notice  is  requisite,  but  there 
niu-t  ho  an  initial  post  for  each  claim.] 
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B. 

Record  of  a  Placer  Claim. 

[Name  of  claim]  Placer  Claim. 

Located  by  No.  of  certificate, 

[Set  out  the  name  of  each  locator,  and  the  number  of  esch  lo- 
cator's free  miner^s  certificate,  opposite  such  name.] 
The  claim  is  situate 

The  length  of  the  claim  is  feet. 

Eecorded  for  years. 

Located  on  the  day  of  ,  18     . 

Eecorded  this  day  of  ,  18     . 

1891,  c.  26— B. 


Re-record  of  a  Placer  Claim. 

[Name  of  claim]  Placer  Claim. 

[Set  out  the  name  of  each  holder  of  an  interest  in  such  claim, 
and  the  number  of  each  holder's  free  miner's  certificate.] 

The  claim  is  situate 

Ee-recorded  for  years,  to  commence  to  run  from  the 

day  of  ,  18     . 

Ee-recorded  this  day  of  ,  18     . 

1891,  c.  26— C. 


D. 

Record  of  a  Set  of  Placer  Claims. 

[Set  out  the  name  of  each  claim.] 
Located  in  the  partnership  name  of 

The  members  of  the  partnership  and  the  numbers  of  their  re- 
spective free  miner's  certificates  are: — 
The  claims  are  situate 
The  length  of  each  claim  is  fe'et. 

Eecorded  for  years. 

Located  on  the  day  of  ,  18     . 

Eecorded  on  this  day  of  ,  18     . 

1891,  c.  26— D. 
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Tunnel  or  Drain  License. 

To  all  whom  it  may  concern: — 

Take  notice  that  ,  a  free  miner  and  the  owner 

of  ,  having  given  security  to  the  amount  of 

for  any  damage  he  may  do,  has  this  day  obtained  a 

license  from  me  to  run  a  tunnel  (or  drain)  from  to  his 

gaid  claim.    The  said  license  is  granted  on  these  express  conditions: 

[Set  out  conditions,  if  any.] 

Dated 

Gold  Commissioner. 
1891,  c.  26— E. 

1-. 
Application  for  Fiiblic  Drain  Grant. 

We  [Set  out  names  in  full  of  each  applicant],  the  undersigned 
free  miners,  do  hereby  apply  for  a  public  drain  grant,  to  enabla  us 
to  construct  a  drain  [Set  out  nature  and  extent  of  proposed  drain], 
and  to  charge  the  following  tolls  to  all  persons  using  such  drain  [Set 
out  proj)osed  tolls],  such  grant  to  run  for  years,  and  we  do 

further  apply  for  the  following   privileges    to    be  included  in  such 
grant : — 

[Set  out  privileges  sought  to  be  acquired.] 
Dated 
To  the  Gold  Commissioner. 

[Post  notice  on  ground  and  on  Mining  fiecorder's  office,  setting 
out  ajiplication.] 

LSDl,  c.  20— F. 

Scale  of  Fees  to  be  Charged. 

For  every  free  miner's  certificate  issued  to  an  individual. ...  $5  00 
For  ever}'  free  miner's  certificate  issued  to  a  joint  stock  com- 
pany. 

(a)  Having  a  nominal  capital  of  $100,000  or  less. .  50  00 
(h)  Having  a  nominal  capital  exceeding  $100,000.  .MOO  00 

Fvory  substituted  certificate 1  00 

T?erording  any  claim  (for  each  year) 2  50 

T?o-rorording  any  claim  (for  each  year) 2  50 

Herording  any  "  lay-ovor,''  or  ever}'  other  record  required  to 

be  made  in  the  "  Record  Book  " 2  50 
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Kecording  every  abandonment,  including  the  memorandum 

to  be  written  on  tlie  record §>2  50 

For  any  ctlier  record  made  in  the  "  Eecord  of  Abandon- 
ments"         ^50 

For  recording  every  affidavit,  where  the  same  does  not  ex- 
ceed three  folios  of  100  words 2  50 

For  every  folio  over  three,  30  cents  per  folio. 

The  above  rate  shall  be  charged  for  all  records  made  in  the 
"  Eecord  of  Affidavits." 

For  all  records  made  in  the  "  Record  of  Conveyances,"  where 

the  same  do  not  exceed  three  folios 2  50 

For  every  folio  over  three,  a  further  charge  of  30  cents  per 
folio. 

For  all  copies  or  extracts  from  any  record  in  any  of  the 
above-named  books,  where  such  copy  or  extract  shall  not 
exceed  three  folios,  per  copy 2  50 

Where  such  copies  or  extracts  exceed  three  folios,  30  cents 
ver  folio  for  every  folio  over  three. 

For  filing  any  document   1  00 

For  every  lease   5  00 
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GLOSSARY   OF   MINING   TERMS. 

ABSOLUTE  PRESSURE.     The  pressure  reckoned  from  a  vacuum. 
ABSOLUTE  TEMPER ATUKE.     The  temperature  reckoned  from 

459  F.,  or  273  C. 
ACCESSORY  ^IIXEILVLS.     That  is,  minerals  found  in  crystalline 

rocks  in  such  small  proportions  that  their  absence  would  not 

niter  the  lithological  name  of  the  rock. 
ACEQUL\.     A  ditch.     Spanish. 
ACID  HOCK.     A  rock  containing  much  silicic  acid  (free  silica),  as 

opposed  to  basic  rock,  in  which  the  alkaline  bases  i)redominatc. 
ADIT.    The  water  level  of  a  mine. 
ADN'ENTUin'^H.     Original    j)romoter,   or   speculator    in  a  mining 

entcr])rise. 
AEHOl>ITES.     Meteoric  masses  of  metallic  or  other  mineral;  sul)- 

stanccs  which  have;  fallen  to  the  earth  through  the  air.     The 

metallic  aerolite  consists  principally  of  metallic  iron,  nickel  and 

rliroiiie;    jind   the  non-metallic  or  crystalline  rocks,  resembling 

grccnstoiu';  others  consist  of  mixtures  of  these. 
AEKOPllONE.     A  res|)irator  in  the  form  of  a  tank  receiving  the 

exhalations  from  tiie  lungs,  which  contain  chemicals  designed 

to  revive  the  air  and  render  it  fit  for  breathing.     It  is  used  by 

rescuers  after  mine  accidents. 
.\FTEIM).\MP.     Another  name  for  choke-damp,  or  carbonic  acid. 

as  occurring  in  mines  after  an  ex])losion  of  "  fire-damp,"  or  light 

carburet  ted  hydrogen. 
.\(;(;L0MEKATI:.     a  term  used  by  Sir  Charles  Lyell  to  designate 

}ic(  umiilation  of  angular  fragments  of  rock  thrown  up  by  vol- 

oniic  eruptions. 
A  IK  riIM':S  OR  IU)XES.     Tubes  or  pipes  for  ventilation. 
.\  IK-S  TACK.     A  stack  or  chimney  ])uilt  over  a  shaft  for  ventilation. 
AITCH-IMECE.    That  part  of  the  pipes  of  a  forcing-pump  in  which 

the  valves  are  placed. 
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ALlilTE.  Soda  felspar;  a  silicate  of  alumina  and  soda.  Crystalliza- 
tion, triclinic. 

ALLUVIUM.     Kecent  aqueous  deposits  of  silt  or  mud. 

ALUMINA.  The  pure  plastic  principle  of  clay.  Alumina  is  an 
oxide  of  the  metal  aluminum;  aluminum  12  and  oxygen  8. 

AMBER.     A  fossil  gum  or  gum  resin. 

ALUMINIUM  is  the  EnoHsh  form,  and  agrees  in  termination 
with  most  of  the  metals  whose  names  end  in  "  um " — as  mag- 
nesium, calcium,  sodium,  etc. 

AMAJjUAM.  a  combination  of  mercury  with  another  metal,  especi- 
ally gold  or  silver. 

AMALGAMATED  CLAIMS.  Claims  adjoining  one  another,  which 
Lave  been  thrown  temporarily  or  permanently  into  one  claim 
for  more  economical  working. 

AMALGAMATION.  The  process  of  uniting  mercury  with  gold, 
silver,  etc. 

AMOEPHOUS.  Without  form;  applied  to  rocks  and  minerals  hav- 
ing no  definite  structure. 

AMPHIBOLITE.     See  hornblende. 

AMYGDALOID.  An  igneus  rock  containing  almond-shaped  ker- 
nels of  minerals,  such  as  quartz  or  agate  calcspar,  etc.,  which 
have  resulted  from  the  filling  up  of  vesicular  cavities  that  origi- 
nally existed  in  these  rocks,  due  to  the  expansion  of  gases  in 
them  while  still  hot  and  in  a  soft  condition. 

ANEMOMETER.     An  appliance  for  measuring  the  velocity  of  an 

air-current. 
ANORTEITE.     Lime-felspar;  a  silicate  of  alumina  and  lime;  crys- 
tallization, triclinic. 

ANTHRACITE.  A  variety  of  coal  from  which  nearly  all  the  bitu- 
men has  been  driven  off  by  a  process  of  natural  coking,  leaving 
a  fixed  carbon  and  ash. 
ANTICLINAL.  A  fold  of  the  rock  or  strata  convex  upward. 
APATITE.  Mineral  phosphate  of  lime.  It  is  usually  of  various 
shades  of  green,  and  bluish  green,  brownish  red  and  light  gray. 
It  occurs  in  grains  and  small  crystals  in  nearly  all  trappean  rocks 
in  granites,  gneiss,  etc.  In  the  Ottawa  Valley  and  the  region 
between  Kingston  and  Ottawa  it  occurs  in  economic  quantities, 
associated  with  pyroxene  rock  and  crystalline  limestone.  The 
first  grade  for  export  has  the  refuse  rock  removed,  so  that  the 
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mass  contains  eighty  per  cent,  and  upwards  of  pure  phosphate. 
A})atite  represents  tlie  fifth  degree  in  the  scale  of  hardness  of 
minerals. 

APEX,     The  edge  of  a  vein  nearest  to  the  surface. 

A(n'KO rs  ROCKS.     See  sedimentary. 

AliHASTHA.  A  })rimitive  contrivance  for  the  reduction  and  amal- 
«:;amation  of  gokl  or  silver  in  ores.  It  consists  of  a  shallow,  tub- 
j-hapcil  enclosure,  usually  about  twelve  feet  in  diameter,  formed 
of  either  iron  or  stone.  An  upright  shaft  fixed  to  pivots  above 
horses  or  mules  are  attached.  Blocks  of  stone  attached  by 
thongs  or  chains  to  these  arms  are  dragged  around  upon  the 
stone  pavement  or  iron  plate  which  forms  the  bottom,  in  such 
a  way  that  the  front  of  the  lower  surface  of  each  block  is  slightly 
raised,  so  that  it  may  pass  over  the  finely  broken  ore  and  tritu- 
rate it  upon  the  bottom.  After  grinding  the  ore  to  a  pulp,  suffi- 
cient mercury  is  added  to  amalgamate  all  the  precious  metal 
supposed  to  be  present,  and  the  grinding  process  is  continued  for 
some  time. 

AKCIT.     A  i)iece  of  ground  left  standing  in  a  lode  near  the  shaft. 

AKCIIK AX.  A  term  proposed  l)y  Dana  and  largely  adopted  for  the 
Azoic  age,  or  what  had  formerly  l)een  called  the  primitive  rock 
the  lowest  of  the  five  grand  divisions  or  i)eriods  of  geological 
time.  They  embrace  the  Laurentian  and  Huronian  systems,  and 
are  sometimes  also  called  the  pre-Cambrian  rocks. 

ARKXACKOrS.     (Lat.  arena.  Sand)     Sandy  or  fragmental  rocks. 

AR(;EXTIFKH0US.     Carrying  silver;  silver-bearing. 

AR(;K\T1TH.  Sulphide  of  silver;  contains  HOMs  per  cent,  of  silver 
and  13V^  of  suli)hur;  lieavy  l)lackish  gray  in  color;  malleal)le, 
easily  cut  by  a  knife;  it  is  an  important  ore  of  silver,  common 
in  the  Thunder  I>ay  silver  region. 

AHCtILLACI':()US.  Containing  clay,  either  soft  or  hardened,  as 
in  si  ale,  slate,  argillite,  etc. 

AHK.\(;K  ()I{  AKiaS.     a  sharp  point  or  corner. 

AKSKXic.     'pi,(.  clement,  as  a  mineral,  usually  called  native  arsenic. 

AKTESIAX"^  Wi:rJiS.  Xamed  from  Artois,  in  France,  where  the 
system  lias  ])cen  largely  followed  though  borings  of  the  same 
kind  have  been  made  in  the  East  from  a  very  early  date. 

ASIiKSTOS.  A  fil.rous,  flexible  variety  of  hornblende.  Chrysotile, 
a  fibrous  variety  of  serpentine,  is  also  called  asbestos.  It  fuses 
at  a  lower  tomjierature,  but  for  steam-packing  answers  the  same 
purpose  as  true  asbestos. 
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xVSCENSION  THEORY.  The  theory  referring  the  filling  of  fissures 
to  matter  from  below. 

ASSAY.  A  test  of  the  mineral  contained  in  a  larger  mass  by  extract- 
ing and  weighing  the  product  of  a  sample. 

ASSAYING.  Finding  or  determining  the  proportion  of  metals  in 
ores  by  smelting  in  the  way  appropriate  to  each.  Gold  and 
silver  require  an  additional  process  called  cupelling,  for  the  pur- 
pose of  separating  them  from  the  base  metals. 

ASSESSMENT  WORK.     The  annual  labor  required  to  hold  a  claim. 

ATTAL.     Waste  rock. 

AURIFEROUS.     Gold-bearing. 

AZOIC.  Without  life.  Applied  to  all  the  ancient  crystalline  rocks, 
because  they  show  no  evidence  of  the  existence  of  life  on  the 
earth  at  the  time  of  their  formation. 

B. 

BABY.     A  balance  weight  near  the  end  of  a  pit  rope. 

BACK.     The  portion  of  a  lode  lying  between  a  level  driven  in  a 

lode  and  the  surface. 
BACK-PRESSURE.     The  loss  expressed  in  pounds  per  square  inch 

due  to  getting  the  steam  out  of  the  cylinder  after  it  has  done 

its  work. 
BAL.     A  mine;  more  properly,  the  surface  of  a  mine. 
BALANCE-BOB.     A  heavy  triangular  truss,   the   long  horizontal 

arm  of  which  supports  a  weight  at  one  end  ballasted  to  balance 

the  weight  of  pump-rods  at  the  other. 
BALN-STONE.     Roof-stone. 

BAND.     Rock  interstratified  with  coal  or  any  mineral. 
BANKSMAN.     The  loader  of  the  coal. 
BANK.     The  surface  at  the  pit's  mouth. 
BANK-CLAIM.     A  claim  which  includes  the  bank  of  a  river  or 

creek. 
BANK-RIGHT.     Privilege  of  diverting  to  a  bank  claim. 
BAR-DIGGINGS.     Gold  washing  on  river  bars. 
BAR.     A  band  of  hard  rock  crossing  a  lode. 
1)ARRIER.     A  thick  wall  of  coal  left  between  two  mines. 
BARRIERS.     Posts   of   unworked  gangue   or  coal  left   to  prevent 

drainage  from  mine  to  mine. 
BARRIER-PILLARS.     Pillars    larger    than    the    ordinary    left    at 

stated  intervals  to  prevent  the  crushing  of  the  roof  from  extend- 
ing beyond  the  section  enclosed  by  them. 
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]5AH-TnrHKKIXG.     A  systi'in  of  su|)}K)rtin^  a  tunnel  roof  liy  long 
cro>s-l)ars  wliilo  the  whole  lower  luiuiel-eore  is  taken  out,  leaving 
an  open  space  for  the  masons  to  run  up  the  arches.     I'nder  cer- 
tain conditions  the  bars  are  withdrawn  after  the  masonry  is  com- 
pleted, otherwise  they  are  bricked  in  and  not  drawn. 
I^AKYTIiS.     Sulj)hate  of  haryium;    also  called  heavy  spar,  from  its 
hi<,di  specific  gravity.     When  finely  ground  it  is  used  to  adulte- 
rate white-lead  ])aint.     It  occurs  as  a  vein-stone,  and  is  abundant 
in  some  of  the  veins  between  Thunder  Bay  and  Pigeon  Point. 
J».\SALT.     Igneus  rocks  having  a  columnar  structure  like  that  of 
the  Giant's  Causeway  in  Ireland.     Lithologically,  ba.«alt  is  closely 
allied  to  diabase. 
JiASi']  MKTALS.     All  metals  exce})t  gold,  silver,  mercury,  and  the 
platinum  group,  which  are  termed  noble  metals. 

BASIX.  In  geology,  where  strata  dip  from  all  sides  towards  a  cen- 
tral ])()int  or  line;  also  called  a  synclinal  or  trough  as  opposed 
to  anticlincal  or  dome,  where  the  rocks  dip  away  from  a  common 
line  or  point. 

liASlC  KOCK.  A  rock  in  which  the  alkaline  bases  predominate 
over  the  free  silica. 

r»ASSKT.     Outcrop  of  a  lode  or  stratum. 

I>AT1X(I.     Lowering  a  drift  or  lode. 

I)ATT1"]KY.  A  number  of  stamps  in  a  mill  are  called  a  battery 
(usually  five). 

JiEAPKHS.     Supports  to  engine  ]mm])s  in  the  shaft. 

i'K.ATKIJ.     A  tool  for  charging  a  blast. 

l>I']AHIX(J-rp  STOP.  A  partition  of  brattice  or  plank  that  serves 
to  conduct  air  to  a  face. 

lU-X'UK.     A  boring-tool. 

r>i',l).     stratum  or  layer. 

l'>l-I)-(  L.\  IM.     A  mining  claim  on  the  bed  of  a  stream  or  river. 

r>KI)-I{()(i\.  'JMie  stratum  immediately  underlying  loose  or  drifted 
matter. 

P.lvLLAXD.     Dusty  lead  ore. 

r.KLL  AND  IIOPPKP.  The  instrument  through  which  ore,  fuel 
and  jliix  jire  charged  into  the  blast  furnace. 

l»MLIiIi!S.     A  swelling  mass  of  ore  in  a  lode. 

r»KIiT.  Name  given  to  a  band  of  strata  and  to  groups  of  strata  dis- 
tinguished by  similarity  of  mineral  characteristics.     See  "  Zone." 

lU'.XrH.  The  divisions  of  a  coal-bed  caused  l)y  seams  of  clay  or 
sl.'ite:  also  used  to  express  the  artificial  divisions  in  the  process 
of  mining:   also  a  terrace  at  the  outcrop  of  a  seam. 
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1>ENK.     The  face  of  the  coal  in  work. 

]j]NA.     Hard  clayey  substance. 

13ILLET.     A  small  bloom. 

BIND.     Sandstone  or  hard  shale. 

BIT.     The  steel  point  of  a  borer  or  drill. 

BITUMEN.     Mineral  pitch;  it  is  composed  of  carbon  and  hydrogen. 

BITUMINTOUS.     Containing  disseminated  bitumen  or  its  elements, 

which  may  generally  be  distinguished  by  the  dark  color  or  the 

odor. 
BITTER   SPAR.     Also  called  pearl  spar:  the  crystalline  form   of 

carbonate  of  lime  and  magnesia;    the  pure  form  of  dolomite. 

It  consists  of  one  part,  or  equivalent,  of  carbonate  of  lime  and 

one  of  carbonate  of  magnesia. 
BLACK-DAMP.     See  "  Choke-damp.'^ 
BLACK  SAND.       Commonly  applied  to  all  the  black  and  heavy 

minerals  which  usually  accompany  gold. 
BLACK-LEAD.     So  called  from  the  resemblance  of  the  finer  kinds 

to  lead,  only  blacker.     See  Graphite. 
BLACK  TIN.     Tin  ore  ready  dressed  for  smelting. 
BLANCH.     Lead  ore  mixed  with  other  minerals. 
BLANKET  TABLE.     An  inclined  plane  or  table  covered  with  green 

baize  and  placed  at  the  end  of  a  ripple  board  table  to  catch  the 

fine  gold,  pyrites,  etc. 
BLAST.     A  strong  force  or  current  of  air. 
BLAST-FURNACE.     A  smelting  furnace  into  which  large  volumes 

of  air  are  forced  by  a  mechanical  means  under  high  pressure, 

known  as  the  blast.     In  the  consumption  of  coal  it  takes  up  the 

oxide  of  iron  and  leaves  the  metallic  iron  free. 
BLENDE.     Sulphide  of  zinc. 
BLIND  CREEK.     A  line  of  drainage  in  which  water  flows  only 

during  very  wet  weather. 
BLIND  DRIFT.     A  horizontal  passage  in  the  mine  not  yet  con- 
nected with  the  other  working. 
BLIND  LEAD,  OR  BLIND  LODE.     A  vein  having  no  outcrop. 
BLOCK-CLAIM.     A  claim  bounded  by  right  lines  fixed  and  defined 

by  pegs,  posts,  or  trenches  at  each  angle  of  the  claim. 
BLOCK  COAL.     Coal  that  breaks  freely  into  rectangular  blocks. 
BLOCK  TIN.     Metallic  tin. 
BLOOD-STONE.     A  dark  green  variety  of  chert  or  jasper,  witli 

small  red  spots. 
BLOOM.     A  roughly  prepared  mass  of  iron  intended  to  be  drawn 

out  under  the  hammer  or  between  rollers  into  bars. 
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r>LOSS()M.     A  coloured  vein-stone  detached  from  an  outcrop. 

liLOWKH.  A  discliarge  of  gas  from  coal;  also  a  fan  for  forcing 
air  into  a  mine. 

r.LOW-OT'T.  Loose  ore  or  rock  which  has  heen  displaced  from  a 
lode. 

BLOW-PIPE.  An  instrument  hv  wliich  a  current  of  air  is  driven 
througli  the  flame  of  a  lamp  or  gas-jet. 

BLUFF,     lilunt.     A  high  hank  or  hill  with  precipitous  front. 

P)()B.     See  ]?alance-boh. 

B()(J-IR()X  OHE.  A  spongy  variety  of  hydrated  oxide  of  iron  or 
limonite.  Found  in  layers  and  hun])s  on  level,  sandy  soils  which 
have  been  covered  with  swamp  or  bog. 

BOXAXZA.     Fair  weather  at  sea;  a  large  body  of  paying  ore. 

iiOOMIXCi.  A  kind  of  placer  mining  where  the  water  is  accumu- 
lated in  a  dam  and  let  out  at  intervals  so  as  to  utilize  its  cut- 
ting ])ower  in  the  form  of  a  torrent. 

]U)(LM-i)lT('II.  (1)  The  ditch  from  the  dam  u.<ed  in  booming;  (2) 
A  slight  channel  cut  down  a  declivity  into  which  is  let  a  sudden 
head  of  water  intended  to  cut  to  bed  rock,  and  prospect  for  the 
a})ex  of  any  underlying  lode. 

BORKASKA.  Spanish  word  for  adversity;  name  given  to  a  mine 
when  un])roductive. 

BOULDKH.  Large,  loose,  rounded  masses  of  stone  detached  from 
the  i>arent  rock. 

BOrLDKU-CLAY.  The  stiff,  hard  and  usually  stratified  clay  of  the 
•Irift  or  glacial  period  wliich  contains  Imuldcrs  scattered  througli 
it;    also  called  "till,"  hard-pan,  drift-clay  or  boulder-drift. 

BOUZK.     T'ndressed  lead  ore. 

BRASSES.     Sulphate  of  iron  in  coal. 

BRAT.     A  thin  bed  of  coal  mixed  with  ])yrites  or  carbonate  of  lime. 

BRATTICE.  A  canvas  or  plank  ])artition  nailed  to  posts  longitu- 
dinally within  a  level  or  shaft  to  divide  the  same  into  two  com- 
])artments  for  the  purpose  of  separating  two  air-currents. 

BRAZIL.     Iron  i>yrites. 

i^REAK  Til  HO  I'd  1 1.  A  narrow  passage  cut  through  a  pillar  con- 
necting mine  chambers. 

lUM'AKES.     F'issures  in  old  coal  workings. 

BREAK  1X(JS.     The  jwor  part  of  ore  ready  for  being  crushed. 

r>RI\AS'I\     The  working  face  or  front  of  a  drift,  tunnel. 

BIJECCIA.     Rock  formed  of  angular  fragments  cemented  together. 
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BPtlTTLE  SILVER.  Staphanite.  Sulphide  of  antimony  and  silver, 
containing  G8.5  per  cent,  silver,  with  the  antimony  variable. 
Sometimes  contains  iron,  copper  and  arsenic;  variable  in  colour, 
hardness  and  specific  gravity. 

I^ROACIIING.     Trimming  or  straightening  a  working. 

BROOD.     Impure  matter  mixed  with  ore. 

BROWN  COAL.     A  name  given  to  lignite. 

BROWSE.     Ore  imperfectly  smelted,  mixed  with  cinder  and  clay. 

BRYLE.  Surface  indications  of  a  vein  in  decomposed  mineral 
matter. 

BUDDLE.  A  circular  tub,  pit,  or  inclosure,  for  separating  finely 
divided  ores  from  the  waste  by  means  of  water. 

]^UDDLES.     Machines  for  washing  slimes. 

BUGGY.  A  small  mine-waggon  for  conveying  coal  from  face  to 
gangway. 

BURR-STONE.  A  porous,  silicious  rock  used  for  mill-stones.  The 
kinds  most  in  use  come  from  tertiary  formations  in  Europe. 

BULLING-BAR.  An  iron  bar  used  to  pound  clay  into  the  crevices 
crossing  a  bore  hole,  which  is  thus  rendered  gas-tight. 

BULL  PUMP.  A  single-acting  direct  pump,  consisting  of  a  steam 
cylinder  over  the  shaft.  The  steam  drives  its  piston,  to  which 
the  pump-rods  are  attached.  By  means  of  the  piston  attached 
to  the  rod,  the  water  is  lifted  by  the  steam  pressure.  The  down 
stroke  is  effected  by  the  weight  of  the  pump-rod. 

BULLION.     Uncoined  gold  or  silver. 

BUNCH.     A  small,  rich  deposit  of  ore. 

BUNTONS.  Timbers  placed  horizontally  across  a  shaft.  They 
serve  to  l)race  the  wall  plates  of  the  shaft  lining,  and  also  by 
means  of  plank  nailed  to  them  to  form  compartments  for  hoist- 
ing or  ladder-ways. 

BURROW.     A  heap  of.  refuse. 

BUTT.     The  end  face§  of  coal. 

BUTT-ENTRY.  The  gallery  driven  at  right  angles  with  the  butt- 
joint.  / 

BUTTY.     A  miner  working  on  contract  by  weight  or  measure. 

C. 

CACHE.  A  place  where  a  prospector's  provisions  or  outfit  is  buried 
or  hidden. 

CAEN-STONE.  A  fine  grained,  cream-coloured  magnesian  lime- 
stone from  Caen  in  Normandy.  It  is  so  soft  when  freshly 
quarried  that  it  may  be  cut  by  a  saw;  but  hardens  on  exposure. 
Much  esteemed  as  a  building  stone. 
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CAGE.  A  frame  in  wliich  tram-cars  are  lowered  and  raised  in  mine 
shafts. 

CAINOZOIC.     See  Tertiary. 

CAKKS  OF  OllK.     Flat  masses. 

CALAMIXK.  Carbonate  of  zinc,  one  of  its  most  easily  reduced  ores; 
occurs  l)oth  in  l)eds  and  veins,  mostly  in  the  carboniferous  and 
hiijdier  rocks. 

CALCAHKOrS.  Containing,'  carl)onate  of  lime,  as  a  calcareous  sand- 
stone or  composed  of  it,  as  calcareous  spar  or  calic  spar. 

CALCAKEOl'S-TrFA.  A  spongy,  porous,  or  vesicular  deposit  of 
carbonate  of  lime  from  water.  It  often  encrusts  vegetable  and 
animal  substances,  which  are  thus  said  to  be  petrified.  When 
tlie  carbonate  of  linio  is  deposited  in  a  more  solid  form  it  is 
called  travertine  or  calc-sinter.  Stalactites  and  stalagmites  are 
of  this  nature. 

CALCKDOXY.     See  Chalcedony. 

CAKliOXATK  OF  LIME.     C.  C.  lime  50.0;  carbonic  acid  44.0. 

CALC-SPAK.     See  Calcareous. 

CALCIFEKOrS.  Carbonote  of  lime.  C.  C.  lime  50.0:  carbonic 
acid  44.0. 

CALCIXIXO.  liurning  or  roasting  ores  or  other  minerals  as  part 
of  their  treatment  for  smelting,  crushing,  or  otherwise  utilizing 
theni. 

C.MjIFOKXIAX  rCMP.  a  pump  worked  by  water,  horse-power, 
or  manual  labor,  and  used  only  in  shallow,  alluvial  ground. 

CAM.  Contrivance  attached  to  the  revolving  cam  shaft  of  a  stamp 
mill  for  lifting  the  stam])s,  being  an  involute  of  a  circle  having 
for  its  radius  the  distance  between  centre  of  stem  and  the  cam 
shaft.  The  object  of  the  cam  being  to  convert  the  uniform 
rotary  motion  of  the  cam  shaft  into  an  upward  motion  of  the 
stani|>  stem,  each  that  the  rate  of  lifting  shall  be  uniform,  the 
action  being  intermittent,  so  that  time  is  given  to  admit  of  its 
pulling  freely  with  accelerated  velocity  under  the  action  of 
gravity. 

C.\M-Sn,\F'r.  ,\  strong  horizontal  revolving  shaft  to  which  a  num- 
bfT  of  (anis  arc  attached,  in  such  a  manner  that  no  two  of  them 
niav  strike  the  tappits  at  the  same  instant,  thus  distributing  the 
w«>ii:l,|s  to  be  lifted. 

C.\:M1UU.\X'.  Derived  from  Cambria,  the  ancient  name  of  Wales. 
Th(>  name  given  by  the  late  Prof.  Sedgewick,  of  the  University 
of  Cambridge,  to  the  most  ancient  svstem  of  fossiliferous  rocks. 
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CANON.  A  narrow  valley.  Termed  box-canon  when  the  sides  are 
perpendicular. 

CAP;   CAP-ROCK.     The  formation  covering  or  capping  a  lode. 

CARBONACEOUS.  Containing  carbon  in  the  form  of  mineralized 
vegetable  remains. 

CARBONIFEROUS.  Containing  carbon,  as  carboniferous  lime- 
stone. 

CARl^ONIFEROUS  SYSTEM.  That  system  of  geological  structure 
occurring  between  the  Permian  and  Devonian,  so  called  from 
its  yielding  the  main  supply  of  coal  in  Europe  and  America 
(Latin,  carbo,  coal),  it  includes  the  upper  coal  measures:  Mill- 
stone grit,  carboniferous  limestone  and  lower  coal  measures. 
See  Carboniferous. 

CARBONATES.  The  combination  of  carbonic  acid  with  bases. 
Soft  carbonates  have  lead  for  a  base;  hard  carbonates  have  iron 
for  a  base.     It  also  means  an  ore  of  lead  and  silver. 

CARNELIAN.  One  of  the  varieties  of  Chalcedony,  originally  only 
the  red,  but  now  of  any  color. 

CARTRIDGE.     A  paper  tube  filled  with  explosives. 

CASING.  The  lining  of  a  shaft,  the  tubing  of  a  well;  also  applied 
to  the  decomposed  matter  sometimes  found  between  a  vein  and 
the  wall-rock. 

GAUNTER  OR  CONTRA  LODE.  A  vein  intersecting  another  ob- 
liquely. 

CAYERNOL^S.  Containing  cavities  or  caverns,  sometimes  quite 
large.     Most  frequent  in  limestones  and  dolomites. 

CELESTINE.     Sulphate  of  strontium. 

CEMENT.     Not  a  mining  term  in  the  proper  use  of  the  word. 

CENTRE.     More  properly  a  building  term. 

CERUSSITE.     Carbonate  of  lead  (white  lead  ore). 

CHALCEDONY.     Translucent  varieties  of  quartz,  such  as  Carnelian. 

CHALK.     Cretaceous  limestone. 

CHALYBEATE.  Irony.  Waters  containing  iron,  usually  the  car- 
bonate of  iron,  in  solution,  are  called  Chalybeate. 

CHAMBERING-TOOL.  Tool  for  enlarging  drill  hole  at  entrance 
end,  to  enable  charge  to  be  concentrated  more  effectively. 

CHERT.  A  rock  resembling  flint,  but  more  brittle;  a  mixture 
of  lime  and  silica. 

CHIMNEY.  A  deposit  of  ore  in  the  shape  of  a  chimney  or  vertical 
flue. 

CHLORIDES.     Compounds  of  chlorine  with  other  elements. 
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CHLORITK.  A  soft,  dark  green  mineral,  entering  largely  into  the 
composition  of  chloritic  schist.  It  is  a  silicate  of  alumina,  mag- 
nesia and  iron,  and  has  a  peculiar  earthy  odor  when  freshly 
hroken  and  breatlied  upon. 

CIIOCK.  In  coal  mining  a  |)illar  built  of  blocks  of  wood,  used 
as  a  sui)port  for  the  roof. 

CHOKE-DAMP.     Carbonic  acid  gas. 

CHUTE.  An  inclined  trough  or  timbered  shaft  through  which  ore 
is  delivered  by  gravity  to  a  receptacle  below.     See  Shoot. 

CIXXIBAK.  Bisulphuret  of  mercury— 80.2!)  mercury,  13.71  sul- 
pliur.     The  chief  mercury  ore  of  commerce. 

CLACK.     An  old  form  of  pump  valve. 

CLAIM.  An  area  of  mining  ground  staked  off  or  held  in  accord- 
ance witli  the  regulations  of  tlie  district  in  which  it  is  situated. 

CLAMP.     A  bracket  or  sui)port  for  a  pump. 

CLASTIC.     Fragmental. 

CLAYIXG-IHOX.  A  tapering  l)ar  liaving  a  liole  at  the  thickest 
end.     It  is  used  in  wet  ground. 

CLAY  BAXl).  Usually  found  in  the  coal  measures.  Clayey  car- 
bonate of  iron.  A  heavy,  compact  or  fine-grained  looking  stone, 
occurring  in  nodules  and  uneven  beds  among  carboniferous  and 
otlier  rocks;    it  contains  only  20  to  30  per  cent,  of  metal. 

CLEAX-l'P.  The  operation  of  collecting  the  gold  which  has  settled 
in  ihi'  Hume  of  a  *'  placer,''  or  in  an  arastra. 

CLEAX I X(i-U P.  The  })rocess  of  collecting  together  the  metal  <»r 
ore  which  has  accumulated  in  the  various  contrivances  for  saving 
it  by  mining  machinery. 

CLEAKAXCE  is  the  general  clean-up  of  the  wliole  mill,  which  is 
usually  done  once  a  month,  inside  ])eates  being  usually  cleaned 
up  every  week. 

CLEAT.  A  joint  produced  by  the  natural  tendency  of  coal  or  rock 
to  cleave  or  split  in  a  certain  direction  not  parallel  to  the  plane 
of  bedding. 

CLEAV.\(;E.     The  pro|)erty  of  separating  into  layers. 

COAL.  Mineralized  vegatable  matter.  The  vegetable  matter  ap- 
pears to  have  first  taken  the  form  of  peat,  then  lignite, and  finally 
liituminous  coal;  the  latter,  by  the  loss  of  its  bitumin  has  in 
SOUK'  ])laces  been  converted  into  anthracite  or  hard  coal. 

^  OAL  .AIE.VSrHES.  Those  strata  in  the  carboniferous  system  in 
which  coal  is  found,  usually  designated  to  upjier  and  lower  coal 
n  e;'snres. 
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COASTER.     One  who  picks  dumps,  or  gleans  in  abandoned  mines 

for  ore  in  sight. 
COBALT. 

COBBING.     Ore  sorting.     Literally  to  break  into  "  cobbles." 
COBBLE-STONES.    Smooth,  flattened,  ronnded,  or  elongated  stones, 
larger  than  pebbles  and  smaller  than  boulders.     They  form  dur- 
able street  pavements  by  being  set  on  edge  close  together. 
COFFER.     Mortar. 
COFFIN.     Old  open  excavations. 
COKE.     Carbonized  coal. 
COLLAR.     (1)  The  top  of  a  shaft  or  winze  ;  (2)  the  timbering  of  a 

shaft  when  carried  above  the  surrounding  surface. 
COLOR.       An  Australian  expression  when  rock  or  gravel   shows 

traces  of  gold. 
COLUMNAR.     Resembling  columns.     The  cliffs  of  trappean  rocks 
or  diabases  of  Thunder  Cape,  Lake  Nepigon,  and  the  country 
north  of  Black  Bay  have  a  columnar  structure. 
COLUMN-PIPE.     The  line  of  pipe  through  which  the  water  of  a 

mine  is  pumped. 
COMPACT.     Of  a  firm  texture. 

COMPLEX.     In    mineralogy,    containing    many    ingredients,  com- 
pound or  composite.     Some  United  States  geologists  use  the 
word  as  a  noun  to  indicate  a  complex  set  of  rocks  folded  together 
or  intricately  mixed,  involved,  complicated  or  enlarged. 
COMPRESSION.     The  act   of  compressing  anything.     In  mining 

usually  applied  to  compressing  of  air. 
CONCENTRATION.     The  mechanical  separation  of  a  mineral  from 

the  ore. 
CONCHOIDAL.     Name   given   to   a  certain   kind   of   fracture   re- 
sembling a  bivalve  shell. 
CONCRETIONARY.     Tending  to  grow  together  or  mix  and  hold 

together. 
CONFORMABLE.     When  one  series  of  strata  is  parallel  to  another 
the  two  are  said  to  be  conformable,  when  not  parallel,  uncon- 
formable 
CONGLOMERATE.     Rock  composed  of  rounded  and  water- worn 

stones  cemented  together. 
CONTACT-VEIN.     A  vein  between  and  in  contact  with  two  distinct 
i        formations  where  the  deposit  lies  upon  and  follows  the  undula- 
tion of  the  surface  of  the  older  one. 
; CONTEMPORANEOUS.     Existing  together  or  at  the  same  time.. 
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CONTOHTKI).     Bent  or  twisted  together.     Used  wliere  strata  are 

very  iiiiich  folded  or  eruin})led  on  a  eonsiderable  scale.     If    on 

a  small  scale,  they  are  said  to  be  corrugated. 
C'ONTHAC'TIOX.     Slirinking.     Kocks  in  passing  from  a  vitreous  to 

a  crystalline  texture  shrink  considerably,  which  may  account  for 

the  subsidence  of  certain  areas.     The  whole  globe  of  the  eartli 

has  shrunk  by  cooling.     This  contraction  is  a  cause  of  volcanic 

action. 
C'()-()PKJ{AT1VH  CLAIM.     One  in  wliicli  the  partners  or  ownei-s 

arc  employed. 
COPPKK;  red;  fusing  point  1,\)\)G  degrees  F.     Symljol,  Cii.    Atomic 

weight  G3.5.     Specific  gravity  8.9. 
C'OPKOLITK.     A  piece  of  petrified  dung. 
COKK  Oil  C'OHl^S.     A  miner's  day's  work,  equal  to  eight  hours. 
('OHHr(iATKl).     Wiien  beds  on  a  small  scale  are  much  wrinkled, 

folded  or  crumpled,  they  are  said  to  be  corrugated.     On  a  larger 

scale  they  are  said  to  be  contorted. 
(;OSTKAXIX(i.     Costean,  Cornish   term   (cothas,  find;  stean,  tin); 

tracing  the  rim  of  a  vein  by  cutting  trenches  at  right-angles 

along  its  course. 
COST-HOOK  SYSTEM.     A  system  of  mining  partnership  local  to 

Cornwall  and  Devon. 
COT'XTKH  OR  COXTKA.     A  vein  intersecting  another  obliquely. 
( orXTKH-HALAXCK.     Counterpoise.     A  weight  used  to  balance 

another  weight. 
COrXTi:H-(;AX(J-WAV.     one  ^\hich  is  driven  diagonally  to  the 

rise  until  the  workings  are  reached,  when  it  turns  off  parallel 

to  the  main  haulage  way. 
COrXTHV,    CorXTHV-H()CK.      The   strata    through    which   the 

lodes  traverse,  or  in  which  ore  deposits  are  found. 
COUKSK  OF  VKIX.     Its  direction. 
COFKSIXG.     Conducting  the  air  in  different  directions  by  means 

of  doors  and  stoppings. 
COI  KSIX(J.     (\)urse,  Cornish  name  for  vein,  and  coursing  is  often 

used  to  indicate  the  direction. 
CHAP».     An  iron  windlass  for  njoving  heavy  weights. 
CR.\P»-TIOLKS.    Holes  met  with  in  the  bed-rock  in  alluvial  mining, 

having  the  ai)pearance  of  being  fonned  by  eddies  of  water. 
CKAOT.K.     A  wooden  trough  on  rockers  for  washing  gold  dirt. 
TRATFR.     The  cup-shaped  orifice  of  a  volcano. 
CRFFK.     P>rooks  are  often  called  creeks. 
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CREEP.     The  crushing  down  of  the  overlying  rock  causing  tlie 

floor  to  rise. 
iT^RETACEOUS  SYSTEM.     Cretaceous  or  chalk  system,  consists  as 

its  name  implies  of  beds  of  chalk  or  soft  marine  limestone,  as- 
sociated with  sand,  sandstones,  clays,  and  in  some  localities  with 

beds  of  coal  and  lignite  above  the  oolitic  or  Jurassic  system. 
CRIB.     A  framework  roughly  dove-tailed.    It  may  be  a  mere  pillar 

afterwards  filled  with  rock,  or  it  may  be  the  lining  to  a  mill  hole 

or   shaft. 
CRIBBING.     The  timber  lining  of  a  shaft,  winze,  or  mill  hole.   The 

term  is  applied  to  rough  or  light  timbering,  as  distinguished 

from  a  solid,  set-work. 
CROP.     Cornish  name  given  to  tin  ore  when  dressed. 
CROSS  COURSE.     A  vein  crossing  a  main  lode  at  right  angles. 
CROSS-CUT.     A  drift  or  level  driven  across  the  course  of  a  vein 

or  tilted  bed,  generally  for  the  purpose  of  intersecting  it,  or  of 

ascertaining  its  wddth  or  richness. 
CROSS-HEADING.     A  transverse  drift  w^hich  is  driven  for  purposes 

of  ventilation  from  one  gang-way  to  another. 
CRUSHING.     Reducing   ores    or   quartz   by   stamping   or   passing 

through  rollers. 
CRCSHING-MILL.     The  same  as  a  stamp  mill. 
CRYOLITE.     An  ore  of  aluminum. 
CRYSTALS.     The  various  geometric  forms  assumed  by  'learly  all 

the  solid  chemical  elements  and  definite  compounds,   whetiier 

natural  or  formed  artificially.     The  countless  modifications  of 

crystalline  forms  are  all  grouped  under  six  systems 
CRYSTALLINE    ROCKS.     Greek    (Krustallos,    ice).      The    name 

given  to  substances  when  crystallized  into  definite  crystal  form 

as  applied  to  rocks. 
CRYSTALLOGRAPHY.     The   science   by   which   the   shapes   and 

internal  crystal  structure  assumed  by  minerals  is  studied  and 

classified. 
CULM.  The  fine  waste  of  coal  mines,  containing  dirt  as  well  as 

coal  dust. 
CUPRIFEROUS.     Copper-bearing. 
CURB.     A  timber  frame  intended  as  a  support  or  foundation  for 

the  lining  of  a  shaft. 
CUT.     To  intersect  a  vein.     Open-cut — a  horizontal  opening  at  the 

surface  not  reaching  cover. 
CUTTING  DOWN  A  SHAFT.     Increasing  its  size. 
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D. 

DAilMENlTKA.  A  new,  i)artially  fused  mining  explosive,  said  to 
be  33  per  cent,  stronger  than  the  best  gelatine  dynamite,  and 
has  a  wedging,  rather  than  a  pulverizing  action,  thus  breaking 
oil  larger  pieces. 

DA^I.     A  bulkhead;  barriers  to  keep  back  bad  air  in  water. 

DAMP.  ^Miners,  in  England,  call  gases  '*  damps."  Carbonic  acid 
gas  is  "  choke-damp,"  and  light  carburetted  hydrogen  is  "  fire- 
damp." 

DAY-SlllFT.     The  gang  of  miners  working  during  the  day  time. 

DEAD.  Usually  called  "  deads."  The  valueless  matter  of  a  vein, 
also  gangue  or  waste.  It  is  usually  made  the  stowing  or  filling 
of  an  excavated  portion  of  tlie  seam,  bed,  or  vein,  and  then  is 
called  ''gob,"  "waste,"  or  stull  dirt.  Sometimes  the  term  is 
a])plied  in  speaking  of  a  sluggish  ventilating  current.  Ore  that 
will  not  pay  for  working. 

DEAD  GKOUXD.  l?ock  in  a  mine  which,  although  producing  no 
ore,  reciuires  to  be  removed  in  order  to  get  at  productive  ground. 

DEAD  Ql^AKTZ.     Quartz  carrying  no  mineral. 

DEIiinS.  The  loose  fragments  detached  from  the  bed  rock  and 
washed  down,  to  which  the  term  slide  is  more  appropriate;  waste 
rock  of  any  kind. 

DECOMl'OSITIOX.  The  breaking  up  or  decay  of  compounds  into 
simpler  chemical   forms. 

DECKEPITATIOX.     Cracking  and  flying  to  pieces  when  heated. 

DEEP.     The  lower  ])ortion  of  a  vein,  or  of  a  coal  bed. 

DELTA.     Tlie  alluvial  lands  at  the  mouth  of  a  river. 

DEXOrXCEMEXT.  The  Mexican  or  Spanish  equivalent  to  loca- 
tion and  record  of  a  claim. 

DEXUDATIOX.  Kock  laid  bare  by  water  or  other  agency;  the 
washing  down  of  surface  deposits  so  as  to  lay  bare  underlyi\ig 
formations;   any  wearing  away  of  land. 

DEPOSIT.  Anything  laid  down.  Formerly  aj)plied  to  matter  left 
by  tlie  agency  of  water,  but  now  made  to  include  also  mineral 
matter  in  any  form,  and  precipitated  by  chemical  or  other 
agencies,  as  the  ores,  etc.,  in  veins. 

DESCT.XSTOX  TTIEOKY.  The  theory  that  veins  were  filled  from 
above. 

DETOX .\TOR.     An  explosive  prejiaration. 

DETRITTS.  Accumulations  derived  from  the  wearing  down  of 
rock  surfaces. 
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DEVITRIFICATION.     The  change  from  a  glassy  to  a  crystalline 

state. 
DEVONIAN  SYSTEM.  The  geological  system  of  rocks  above  the 
Silurian  and  below  the  carboniferous;  so  called  from  Devonshire. 
DIABASE.  A  dark  green,  greyish  green,  or  nearly  black  igneus 
rock,  one  of  the  "  greenstones,"  consisting  of  a  triclinic  felspar 
aiigite  (or  pyroxene),  and  visually  some  olivine  with  magnetic  or 
titaniferoiis  iron,  apatite  and  iridite,  as  accessory  minerals.  It 
occurs  as  dykes,  beds,  overflows  and  erupted  sheets  and  masses, 
and  it  may  be  coarsely  or  very  finely  crystallined.  It  is  common 
in  all  the  above  forms  around  Lake  Superior  and  north  of  Lake 
Huron.  Diabase  differs  from  basalt  in  having  undergone  certain 
internal  mineralogical  changes  without,  however,  affecting  its 
general  chemical  composition,  which  is  the  same  in  both.  Some 
varieties  of  amygdaloid  have  the  composition  of  diabase. 
DIAGONAL.     (Greek,  dia,  through,  gonia,  corner).     From  corner 

to  corner. 
DIAGONAL  STEATIFICATION.     Diagonal  to  conformable  bed- 
ding. 
DIALLAGE.    A  very  cleavable  variety  of  augite  or  pyroxene.  Gab- 
bro  or  diallage  rock  is  composed  of  this  mineral  and  a  trinlinic 
felspar. 
DIGGINGS.     Australian   term   for   shallow   shafts   and   superficial 

working  in  soft  material — such  as  dry  alluvial  gold  drift. 
DILUVIUM.     Accumulations  of  gravel,  etc.,  supposed  to  be  the 
result  of  the  extraordinary  or  violent  action  of  "  washing-under  " 
of  water  as  opposed  to  alluvium,  the  deposit  resulting  from  the 
gentler  operations  of  water. 
DIORITE.     A   trap    rock    crystalline,   whitish    speckled    black    or 

greenish  black. 
DIP.     The  angle  which  a  lode  or  bed  makes  with  the  horizon. 
DYKE.     Intruded   igneous   rock   filling    up   fissures   and   rents   in 

stratified  rocks. 
DILLUEING.     (Cornish  term).    To  wash  ore  in  a  fine  sieve. 
DIES.    The  movable  cylindrical  steel  or  iron  base  fitting  loosely  in 

the  mortar  of  a  stamp  mill  of  the  same  diameter  as  the  shoe. 
DIRT-FAULT.     A  partial  replacement  of  coal  in  a  seam  by  clay. 

Not  a  true  fault. 
DISC.     The  projection  or  tappit  on  a  stamp  shaft  caught  by  the  cam. 
DISINTEGRATION.     The  breaking  asunder  and  crumbling  away 
of  a  rock,  due  to  the  action  of  moisture,  heat,  frost,  air,  and 
the  internal  chemical  action  of  the  component  parts  of  rocks 
when  acted  upon  by  these  surface  influences. 
65— M 
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DISLOCATIOX.  A  shifting  of  the  relative  position  of  the  rock  on 
cither  side  of  a  crack  or  break.  It  may  be  up,  down,  or  to  one 
side.  Equivalent  to  slip,  slide,  fault,  throw,  heave,  up-throw, 
down-tlirow,  and  trouble. 

DTSSKMIXATED.     Scattered  or  diffused  through;  permeated  with. 

DISTTKBAXCE.  "When  the  rocks  have  been  disturbed  in  any  way 
from  their  original  position. 

DITCH.  An  artificial  water-course,  flume  or  canal,  with  or  without 
natural  channels. 

DIVIDIXG-KAXGE.  The  watershed  or  height  of  land  from  which 
the  heads  of  streams  flow  in  opposite  directions. 

DIVIXIXG  ROD  OR  DOWSIXG  ROD.  Formerly  thought  to  indi- 
cate lodes,  veins  or  water  by  attractions. 

DIVISION AIj  planks.  Planes  which  divide  rocks  into  separate 
masses,  large  or  small,  in  the  same  way  as  joints,  fissured  and 
backs. 

DOLKRITK.     A  kind  of  basaltic  rock. 

DOLLY.  1st.  An  instrument  for  puddling  and  mixing  clay  in  a  tub. 
2nd.  A  primitive  appliance  for  stamping  quartz. 

DOLOMITE  or  ^lagnesian  limestones  consists  of  carbonate  of  mag- 
nesia and  carbonate  of  lime.  It  occurs  in  many  varieties — argil- 
laceous, silicious,  ferringinous,  etc.,  etc. 

DOWNCAST.     A  ventilating  shaft  with  descending  current  of  air. 

DRIFT.  Geologically — loose  alluvial  deposit.  Mining  terra — a  level 
driven  on  tlie  strike  of  a  lode. 

DRIVIXG.     Tunnelling  drifts,  adits,  or  levels. 

DROP.  The  quantity  of  coal  fallen  at  one  cutting;  also  the  appara- 
tus for  shipping  coals  in  the  waggons. 

DROPPER.     A  spur  drop])ing  into  the  lode. 

DRT.AL     The  cylinder  on  which  a  hoisting  rope  is  wound. 

DRUSE.     A  cavity  in  a  vein  or  rock  lined  with  crystals. 

DrMr.-DRIFT.  A  gallery  which  conducts  the  air  around  a  ven- 
tilating furnace  to  the  upcast  shaft. 

DI'CT  ^lACIIIXE.     An  apparatus  for  conducting  air  into  a  mine. 

DT'MP.  A  refuse  pile  at  a  mine.  It  consists  of  the  gangue  from 
which  the  ore  has  been  cobbed,  dead-rock,  etc. 

DI'XES.     Heaps  of  blown  sand. 

DLTV.  The  unit  of  measure  of  the  work  of  a  pumping  engine 
expressed  in  foot-pounds. 
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E. 

EARTH'S  CKUST.  The  external  part  of  the  earth  accessible  to 
geological  investigation. 

EAliTHQ  U AKE.  A  local  trembling,  shaking,  undulating;  a  sudden 
shock  of  the  surface  of  the  earth,  sometimes  accompanied  by 
hssuring  or  by  permanent  change  of  level.  Eartliquakes  are 
most  common  in  volcanic  regions,  but  often  occur  elsewhere. 

ECONOMIC  MINERALS.  Minerals  considered  in  relation  to  their 
use  and  value  in  the  arts  and  manufacture. 

EJECTOR.  A  device  for  utilizing  the  momentum  of  a  jet  of  steam 
to  lift  a  liquid  or  a  finely  divided  solid. 

EL  VAN.  A  Cornish  term  for  a  band  or  course  of  granitic  and  por- 
phyrite  rocks  that  traverse  the  granite  and  slate  rocks  of  Corn- 
wall. 

EMERY.  A  variety  of  corundum,  chielly  used  on  account  of  its 
hardness  for  cutting,  grinding  and  polishing  purposes. 

END.  The  head  of  an  adit  applied  to  an  adit  driven  in  a  line  with 
the  grain  of  the  coal. 

ENGINE  SHAFT.  Usually  the  principal  shaft  in  a  mine,  and  the 
one  at  which  the  hoisting  and  pumping  are  done. 

EOCENE.  The  oldest  division  of  the  Tertiary  system.  This  name 
was  introduced  by  Sir  Charles  Lyell,  and  means  the  dawu  of 
the  recent. 

EPIDOSITE.  An  intimate  mixture  of  epidote  and  quartz,  forming 
an  exceedingly  hard  and  tough  rock. 

EQUIVALENT.  Used  in  geology  in  regard  to  rock  of  correspond- 
ing age  in  regions  far  from  each  other.  In  chemistry,  that  por- 
tion of  a  simple  element  or  of  a  compound  which  will  unite 
chemically  to  the  corresponding  equivalent  of  some  other  element 
or  compound.  These  proportions  are  always  definite,  no  more 
or  no  less  being  admitted. 

EROSION.  The  gnawing  or  wearing  away  of  rocks  by  means  of 
denuding  agencies.  The  disintegrating  processes  already  re- 
ferred to  soften  the  rock,  which  are  then  removed  by  tlie  agency 
of  ice  or  water,  aided  by  gravitation,  etc. 

ERUPTION.  A  violent  breaking  forth  to  the  surface  of  pent-up 
matters,  such  as  lava,  volcanic  ashes,  stones,  mud,  water,  etc. 

ESCARPMENT.     A  perpendicular  cliff,  especially  of  stratified  rock. 

EXEMPTED  CLAIM.  A  claim  allowed  by  the  mining  laws  to 
remain  idle  for  a  certain  term,  and  for  which  an  exemption  certi- 
ficate has  been  obtained. 


1028  APPEyPIX  in. 


EXFOLIATE.  To  fall  off  in  leaves  or  scales,  as  some  rocks  do  by 
weathering.  In  this  way,  the  concretionary  structure  of  some 
kinds  of  greenstones  is  well  brought  out;  the  feather  surface 
sliowing  only  rounded  nuisscs,  with  the  successive  spherical  layers 
falling  oir. 

EXPLODKH.  A  chemical  employed  for  the  instantaneous  explosion 
of  powder. 

EXPLOITATIOX.  Discovering,  developing  and  floating  a  company 
to  work  a  mine  or  similar  undertaking. 

EYl"].     The  top  of  a  shaft   or  pit. 

F. 

FACK.     The  exposure  of  rock  at  which  work  is  being  done;  also,  a 

])erpendicular  wall  of  rock. 
FAX.     A  machine  used  for  forcing  air  down  or  exhausting  from  a 

mine. 
FAXCt.     An  air  course  along  the  side  of  an  adit  or  shaft. 
FATHOM.     Six  feet— a  cubic  fathom,  G  feet  x  6  feet  x  G  feet. 
FAl'LT.     Dislocation  along  a  fissure. 

FAUXA.     Tlie  animals  collectively  of  any  given  age  or  region. 
FEEDlvK.     A  small  vein  falling  into  or  joining  a  larger  one,  and 

often  enriching  it  or  otherwise  affecting  its  character. 
FELDSPAI^     A  crystallized  consituent  of  granite,  gneiss,  porphyry 

and  many  other  rocks. 
FELSITl'.     A  massive,  amorphores,  felspathic  rock  forming  dykes 

and  mountain  masses. 
FIKK-CLAY,     Fire  days  derive  their  name  from  their  highly  re- 
fractory or  infusible  nature;  from  their  containing  little  or  no 

lime,  i)rotoxidc  of  iron  or  alkaline  earths. 
FIRE-I).\MP.     A  carburettcd  hydrogen  gas,  innamnud)le  and  speci- 
fically lighter  than  air. 
FIKK  SF/rTIX(i.    The  process  of  exposing  very  hard  rock  to  intense 

heat,  rendering  it  tliereby  easier  of  l)reaking  do\\n. 
FISSIUC,    Capable  of  being  split,  as  scheist,  slate  and  shale. 
llSSrinO  VKIX.     a  crack  or  rent  cutting  through  various  strata 

at  any,  most  frequently  at  right  angles,  and   containing  vein 

matter. 
FJOKDS,     Deep  narrow  arms  running  in  from  the  sea.     They  are 

ver\'  numerous  on  the  coasts  of  X'^orway,  Greenland,  and  Eastern 

Labrador. 
FLA  GOV.     Capable  of  being  split  in   parallel  faced  slabs  thicker 

than  slates. 
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FLOxVT.     Float  or  "  blow  out/'  displaced,  outcrop  of  an  auriferous 

vein. 
FLOAT  GOLD.     Very  fine  gold  dust  which  floats  on  running  water. 
FLOATING  EEEF.     Loose  masses  of  displaced  auriferous  rock. 
FLOOKAN.     Flookan  or  "  Flukan,"  a  cross  vein  filled  with  a  soft, 
greasy  clay.    Also  a  vein  containing  a  preponderance  of  clay  is 
called  a  "  flukan  lode." 
FLOOR.     A  horizontal  rock  surface  left  by  a  joint  or  bed;  the  bot- 
tom of  a  drift  or  other  working  in  a  mine. 
FLORA.     The  plants  collectively  of  a  given  age  or  region. 
FLOUR-GOLD.     The  finest  gold  dust. 

FLOURING.     The  coating  of  quicksilver  with  a  thin  film  of  some 
sulphide  by  which  it  is  rendered  useless  for  amalgamation  pur- 
poses also  called  "  sickening." 
FLUME.     A  wooden  trough,  sluice,  or  race,  for  conveying  water. 
FLUORSPAR.     Fluoride  of  calcium.    A  matrix  though  by  no  means 
so  common  as  quartz;  it  often  forms  or  is  mixed  with  the  gangue 
of  copper,  lead  or  silver-bearing  lodes — often  called  Derbyshire 
spar. 
FLU  TINGS.    Smooth,  gutterlike  channels,  or  deep,  smooth  furrows 

worn  in  the  surface  of  rocks  by  glacial  action. 
FLUVIATILE.     Pertaining  to  rivers. 

FLUX.    A  substance  used  to  promote  fusion  of  metals  in  the  reduc- 
tion of  ore. 
FOLIATED.     Arranged  in  leaf-like  laminae,  such  as  mica  or  mica 

schist. 
FOOT  WALL.     The  underwall  of  a  lode. 

FORAMINIFERA.     Minute  marine  animals  of  the  lowest  and  sim- 
plest organization,  but  having  beautiful  shelly  coverings. 
FORFEITURE.     The  loss  of  possessory  title  as  the  result  of  aban- 
donment or  the  failure  to  comply  with  the  conditions  under 
which  the  title  was  held. 
FORK.     (Cornish.)     The  bottom  of  the  pump  in  which  the  water  is 

collected  at  the  bottom  of  a  mine. 
FORK.     (Derbyshire.)     A  prop  for  keeping  up  soft  ground. 
FORMATION.     "  Any  assemblage  of  rocks  which  have  some  char- 
acter in  common,   whether  of   origin,   age   or  composition." — 
Lyell. 

In  chronological  geology,  formation  constitutes  as  it  were 
the  unit,  and  several  formations  may  go  to  make  up  a 
system.  The  word  is  often  loosely  used  to  indicate 
anything  which  has  been  formed  or  brought  into  its 
present  shape. 
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FOSSICKEH.  One  who  gleans  the  crevices  and  cracks  for  ore  after 
tlie  miner. 

rOSSIL.     Tlie  animal  or  vegetable  remains  found  in  rocks. 

FRACTURE.  Tlie  character  or  appearance  of  a  freshly  broken  sur- 
face of  a  rock  or  mineral.  Peculiarities  of  fracture  afford  one 
of  the  means  of  distinguishing  minerals  and  rocks  from  one  an- 
other. 

FKA(;MKXTARY  rocks.  Rocks  composed  of  fragments,  whether 
large  or  small,  broken  from  pre-existing  ones. 

I'RF.E.  A  term  emjiloyed  in  speaking  of  loose  minerals  uneom- 
bined,  as  free  gold,  free  sulphur,  etc. 

FREE-^IILLING.  Said  of  auriferous  and  argentiferous  ores  which 
arc  reducible  without  roasting. 

I'REFSTOXES.  Varieties  of  sandstone  which  may  be  freely  dressed 
by  the  stonecutter. 

FRIAIUjK.     Easy  to  break  or  crumble  naturally. 

FUCOIDS.     Fossil  sea-weeds;  abundant  among  silurian  strata. 

FUNDAMENTAL  OR  RECENT  ROCKS.  Those  forming  the 
lowest  known  or  base  structure  of  the  earth's  crust. 

FI  SE.  A  cord  or  tape  filled  with  gunpowder,  etc.,  used  for  con- 
veying fire  to  explosives  to  be  ignited. 

G. 

GABBRO.     An  igneous  rock  consisting  of  a  crystalline  granitoid 

mixture,  of  a  triclinic  felspar  and  diallage,  the  latter  being  a 

variety  of  augitc  with  perfect  cleavage  in  one  direction. 
(fAD.     A  small  wedge  for  sj)litting  rock.     A  similar  tool  used  by 

(luarrynien  is  called  a  plug. 
(rALENA.     Sn]])hide  of  lead.    The  principle  ore  of  lead;  it  usually 

contains  a  porceptii)le  amount  of  silver,  and  is  sometimes  very 

rich. 
GALLERY.     Any  horiz6ntal  excavation  in  a  mine,  or  the  benches 

in  a  quarry.     Tn  mining,  a  drift,  tunnel  or  level  for  extracting 

the  mineral  or  proving  the  vein  or  bed. 
GANGUE.     The  vein  stuff  or  matrix  of  a  vein  in  which  the  metallic 

contents  are  enclosed.    The  commonest  ganguc  are  quartz,  calc- 

spar,  fluorspar,  byrites,  etc. 
GANGWAY.     A  roadway  through  the  deads  or  rubbish  in  a  mine. 
rJARLAND.     A  trough  or  channel  round  the  inside  of  a  shaft  for 

catching  the  water  that  trickles  down  the  sides. 
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GASH  VEIN.  Fissure  veins  wide  at  the  surface,  but  running  out  in 
every  other  direction  as  its  name  implies.  These  occur  most  fre- 
quently in  carboniferous  limestones. 

GATE  WAY.     A  gangway  having  ventilating  doors. 

GAUGE-PEESSURE.  The  pressure  shown  by  an  ordinary  steam 
gauge.    It  is  the  absolute  pressure  plus  that  of  the  atmosphere. 

GEODES.  Rounded  hollow  nodules;  the  cavities  are  usually  lined 
with  crystals. 

GEOLOGY.  "The  science  which  investigates  the  history  of  the 
earth." — Geikie. 

GEYSER.  Hot  springs  which  occasionally  throw  up  boiling  water 
like  fountains.  They  occur  in  Iceland  and  the  Western  States 
of  North  America. 

GLACIER.  A  body  of  ice  which  descends  from  the  high  to  the  low 
ground. 

GLANCE.     Literally  shining,  name  given  to  certain  sulphides. 

GNEISS.  A  foliated  crystalline  rock  of  a  general  granitoid  com- 
position. The  commonest  varieties  are  mica-gneiss,  consisting 
of  felspar,  quartz,  and  mica;  and  hornblende  gneiss,  consisting 
of  felspar,  quartz  and  hornblende. 

GOAF.  The  excavated  space  of  a  coal  mine,  usually  filled  with  the 
gob  of  the  seam. 

GOBBING  UP.     Filling  with  waste. 

GOB-FIRE.     Fire  in  collieries  produced  by  spontaneous  combustion. 

GOBS.    The  refuse  material  from  the  working  of  a  mine. 

GOLD.  A  metallic  element;  bright  yellow;  specific  gravity  19.34;  fus- 
ing point  2,016  degrees  F.  Almost  invariably  found  native  associ- 
ated with  variable  percentage  of  silver.  Symbol  Au.  Atomic 
weight  196.6. 

GOSSAN.  Cornish  name  given  to  quartz  calcareous  spar  and  other 
substances  stained  with  iron  and  filling  a  lode,  usually  at  the 
surface  or  outcrop — often  called  the  "  Iron  Hat." 

GOUGE.  The  layers  of  clay  or  decomposed  rock  which  lie  along 
the  wall  or  walls  of  a  vein.    It  is  not  always  valueless. 

GONIMETER.  An  instrument  for  measuring  solid  angles  or  the 
inclination  of  planes. 

GRANITE.  Common  granite,  consists  of  quartz,  felspar  and  mica; 
its  texture  and  colour  varying  according  to  the  preponderance 
of  the  above  composition. 

GRANITE  FAMILY.     Rocks  belonging  to  the  granitic  group. 
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GRAPHIC  GRANITE.     A  variety  of  binary  granite  in  which  the 
quartz  is  disposed  in  the  felspar  in  such  a  way  that  in  cross- 
section  it  lias  some  resemblance  to  Hebrew  and  Arabic  writing, 
jind  from  this  circumstance  it  derives  its  name. 
GRAPHITE.     So  called  from  its  early  use  in  making  writing  pencils; 
l)ure  graphite  contains  95  to  99  per  cent,  of  carbon.    See  IJlack 
lead. 
GRASS.     Ore  brought  to  grass  is  ore  brought  to  surface. 
CiUASS  ROOTS.     A  miner's  term  equivalent  to  the  surface. 
(JRATIXG  OR  GRAPE.  A  perforated  plate  or  frame  with  bars  used 

for  washing  and  sei)arating  ores. 
GRAY  COPPER.     Tetrahedrite.     An  ore  containing  copper  15  to 
42  ])er  cent.;  combined  with  iron,  zinc,  silver,  mercury,  arsenic 
and  antimony.    It  varies  in  color,  hardness  and  specific  gravity. 
GRIOEXSTOXE.     A  general  name  for  the  crystalline  granular  trap 
rock,  such  as  diolite,  diabase,  basalt,  etc.,  and  is  a  convenient 
term  for  u.se  in  the  field,  wliere  it  is  difhcult  to  distinguish  these 
rocks  from  one  another.    Trap  has  too  wide  a  range  of  meaning. 
GREYWACKE.     A  grey,  ashy-looking  rock,  consisting  of  a  mi.x- 
ture  of  grains  of  felspar  and  quartz,  with  some  amorphorus  mine- 
ral, and  often  containing  rounded  and  angular  fragments  of  all 
sizes,  from  that  of  peas  up  to  boulders  of  a  quartz  felspar  rock. 
These  are  often  so  al)undant  as  to  constitute  a  breccia-conglo- 
merate.    Greywackes  are  very  common  rocks  in  the  Huronian 
system,  from  the  shore  of  Lake  Huron  northward. 
(iRrr.     Sandstone  in  which  the  grains  are  sharper  or  more  angulai 

than  usual. 
(4R0UXD-SLUICE.     A  channel  cut  in  the  bottom  or  bed  rock  into 

which  the  earth  is  conveyed  by  a  stream  of  water. 
GRrB-STAKI'.     Provisioning  a  prospector  on  a  bargain  to  share 

liis  discoveries. 
(jriDi:.     The  timbers  nailed  to  the  timbers  of  a  shaft,  for  the  pur- 

])ose  of  guiding  the  cage. 
(fPELY.     A  small  valley  with  deep  sides,  usually  cut  or  worn  out 

of  clay  or  earth. 
GYPSl'M.     (Alabaster.)       Sulphide   of  lime   used   extensively   for 
manures  and  for  the  manufacture  of  plaster  of  paris. 

H. 

HAEVAXXER.     The  dresser  of  the  halvans. 

HAEVAXS.     Refuse  ore — nsually  applied  to  refuse  copper  ores. 
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HEMATITE  (blood  like),  or  red  oxide  of  iron.     Occurs  in  several 

varieties  as  kidney-ore  in  reniform  masses;  compact  when  void 
of  crystalline  texture,  red-ochre  or  argillaceous  haematite  when 
soft  and  clayey,  as  specular  when  in  crystals  of  a  steel-gray 
colour,  and  as  micaceous  when  foliated.  Limonite  is  sometimes 
(inaccurately)  called  brown  haematite.  The  finest  kinds  of  steel 
and  iron  are  made  from  haematite.  One  of  the  commonest  ores 
of  iron;  it  is  the  peroxide  or  sesqui-oxide,  and  when  pure  con- 
tains about  70  per  cent,  of  metallic  iron  and  30  of  oxygen. 

HANGING  WALL.     The  upper  side  of  a  lode. 

HARDNESS  OF  MINERALS.  Mineralogists  have  adopted  a  con- 
ventional scale  of  hardness  for  minerals.  It  is  divided  into  ten 
degrees,  and  the  following  minerals  are  used  for  reference  as 
standards:  1,  Talc;  2,  rock  salt;  3,  calcspar;  4,  fluor  spar;  5, 
apatite;  6,  orthoclase  felspar;  7,  quartz;  8,  topaz;  9,  corundum; 
10,  diamond.  There  is  no  scale  of  hardness  for  rocks  which 
are  generally  composed  of  mixtures  of  different  minerals,  but 
some  varieties  may  be  referred  approximately  to  the  scale  for 
minerals. 

HEAD-GEAR.     A  pit  head  frame. 

HEADING.  The  section  of  tunnel  driven  in  advance  of  the  lower 
section  or  bench. 

HEADINGS.  The  mass  of  gravel  and  pay  dirt  above  the  ^old-bear- 
ing wash  or  pay  dirt. 

HEAVE.     A  fault  by  which  the  lode  is  thrown  upwards. 

HEAVY  GOLD.     Gold  in  large  particles. 

HEAVY  SPAR.  Largely  used  for  adulterating  white  lead  (in  Canada 
often  called  "  Presbyterian  white  lead  "). 

HELVE.     A  handle. 

HEWER.     A  coal  miner;   one  who  hews  or  undercuts  the  coal. 

HEXAGONAL.  Having  six  angles,  and  consequently  six  sides. 
Basaltic  columns  and  crystals  of  quartz,  apatite,  etc.,  are  ex- 
amples. 

HIGH  EXPLOSIVES.  Those  of  greater  detonating  force  than 
black  powder. 

HITCH.  A  shoulder  or  hollow  cut  in  the  rock  to  support  one  end 
of  a  stull  or  other  timber. 

HOG  BACK.  An  anticlinal  and  rounded  ridge  having  the  appear- 
ance of  a  hog's  back. 

HOLING.  The  picking  of  a  groove  in  the  lower  part  of  a  coal  seam 
for  the  purpose  of  facilitating  the  breaking  down  of  the  upper 
mass. 

HONEYCOMB.     Basalt,  or  any  rock  containing  many  cavities. 


1034  APPEXDIX  III. 


HOPPEK.     A  box  in  tlie  form  of  an  inverted  pyramid,  and  liaving 
an  opening  at  the  apex  used  for  directing  broken  rock,  earth, 
etc.,  to  a  contracted  space,  in  the  manner  of  a  funnel. 
IIOHIZON.     In  geology,  refers  to  the  age  or  place  of  rock  in  the 
chronological    scale.     A  rock    is   spoken  of  as  belonging    to    a 
higher  or  lower  horizon  according  as  it  is  newer  or  older  than 
some  other  rock. 
lIORNJiLENDK.     A  mineral  of  a  greenish-grey  black  composed  of 
silicates  of  lime,  magnesia,  also  iron,  alumina,  etc.;  has  a  horny 
glistening  lustre  (hence  its  name). 
IIOKXSTOXK.     The  cherty  and  chalcydonic  varieties  of  quartz. 
IIOKSl^.     A  mass  of  country  rock  enclosed  in  a  vein  and  almost  or 
entirely  surrounded  by  the  vein  stuff;  sometimes  called  boulders. 
II-PIKC'K.     The  portion  of  a  column  pipe  containing  the  valve  of 

tlie  i)ump. 
HUDGE.     An  iron  bucket  for  hoisting. 
IIUMMOCKY.     Lum])y  or  in  small,  uneven  knolls. 
IIUKOXIAX  SYSTEM.     The  great  system  of  azoic  or  crystalline 
rocks  lying  between  the  Laurentian  (below)  and  the  Cambrian 
system    (aljove).     This   name   was   first   given   by   Sir   William 
Logan  and  Dr.  T.  Sterry  Hunt  to  these  rocks,  as  they  were 
largely  developed  on  the  north  side  of  Lake  Huron,  but  the  term 
lias  been  pretty  generally  adopted  for  rocks  of  corresponding 
age  all  over  the  world. 
JTUNCtHY.     Jiarren;    starvcd-looking. 

]II'SIiIN(}.     Discovery  of  veins  by  accumulation  and  sudden  dis- 
charge of  water. 
III'TCII.     A  cistern  or  box  for  washing  ore. 

IIYDILVTED.     Containing  water    in    chemical    combination,  and 
hence  in  a  definite  proportion  in  each  case,  as  gypsum,  which 
contains  '*  water  of  crystallization,"   hydrate  of  lime,  or  lime 
which  has  absorbed  water  on  slacking;    hydrated  oxide  of  iron, 
or  yellow  ochre,  which  can  be  readily  converted  into  the  anhy- 
drous, or  red  oxide,  by  driving  off  the  water  by  heat. 
HYDHAI'JOX.     The  ])rocess  of  impregnating  with  water. 
HYDILM'EIC  JlOSIv     A  common  hose  used  in  gold  washing,  for 
(onvt'ying  water  to  the  alluvial  claims,  where  by  the  fall  and 
jtnssure  of  the  water,  the  detritus  is  broken  down  and  washed. 
HYDILMLIC  CEMENT.     Cement  which  sets  under  water.     The 
rofks  which,  on  being  calcined  and  ground  very  fine,  yield  this 
cement  must  contain,  in  addition  to  lime,  certain  proportions 
of  alumina,  silica  and  magnesia.     A  little  iron  is  also  usually 
present. 
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HYDKAULIC  MINING.  Washing  down  gold-bearing  earth  by 
means  of  a  large  and  powerful  jet  of  water  brought  from  a  con- 
siderable height  and  directed  by  a  hose  pipe,  so  as  to  have  a 
pressure  of  from  50  to  100  pounds  or  more  to  the  square  inch. 
This  process  has  been  extensively  used  in  California,  and  has 
also  been  tried  in  the  Chaudiere  gold  region  of  the  Province  of 
Quebec. 

HYDRAULICS.  That  method  of  placer  mining  where  the  gravel 
is  washed  by  a  stream  operating  under  hydraulic  pressure. 

HYDRO-CAEBONS.  Substances  composed  of  hydrogen  and  car- 
bon, as  bitumens,  paraffine,  petroleum,  benzine,  etc. 

HYPOGENE.  A  term  proposed  by  Lyell  for  all  nether  formed 
rocks,  i.e.,  rocks  which  have  assumed  their  present  form  at  great 
depths  beneath  the  surface,  whether  originally  stratified  or  un- 
stratified.  The  former  belong  to  the  metamorphic,  and  the 
latter  to  the  plutonic  group. 

I. 

ICELAND  SPAR.  The  transparent  variety  of  calcspar  found  in 
perfection  in  Iceland.  It  possesses  the  property  of  double  re- 
fraction of  light.  If  a  dark  line  be  viewed  through  it,  it  will 
appear  as  two  parallel  lines. 

IGNEOUS.  Connected  with  subterraneous  heat.  Igneous  rocks 
are  those  which  have  evidently  been  once  in  a  molten  condition. 
Those  which  have  cooled  at  and'  near  the  surface,  such  as  lava 
and  amygdaloid,  are  called  volcanic  rocks,  while  those  which 
have  cooled  at  depths,  and  under  great  pressure,  such  as  granite, 
syenite,  diolite,  etc.,  are  called  plutonic  rocks. 

ILMENITE.  Titanic  iron  or  menacconite;  a  black,  heavy  mineral 
like  magnetite,  and  composed  of  black  oxide  of  iron,  with  a  vary- 
ing quantity  of  oxide  of  titanium.  It  occurs  similarly  to  mag- 
netite. The  black  iron  ores  associated  with  the  plagoiclass,  or 
trickling  felspar  rocks,  appear  to  be  prone  to  contain  titanium. 
No  profitable  process  has  yet  been  discovered  for  the  extraction 
of  iron  from  ores  containing  more  than  a  very  small  percentage 
of  titanium. 

IMPERVIOUS.  Impassable;  applied  to  strata,  such  as  clays,  shales, 
etc.,  which  will  not  permit  of  the  penetration  of  water,  petro- 
leum or  natural  gas. 
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DIPEEGXATIOX.  When  a  sul)stance,  sucli  as  an  ore,  has  been  in- 
trodiited  into  a  rock  in  a  disseminated  form  it  is  said  to  be  an 
impregnation;  a  ditFused  mixture;  a  sprinkling  incorporated  in 
the  mass. 

IXBVK.     Towards  the  interior  of  the  mine,  and  away  from  the  shaft. 

IXt'LlXl'!.     A  standini^  shaft  or  tramway. 

1>«'(.'LIXK1)  DIUFT.  A  drift  run  at  an  incline  to  subserve  the  drain- 
age. (2)  A  misnomer  applied  to  a  slope  sunk  upon  a  deposit 
having  slight  departure  from  the  horizontal. 

IXDICATOK.  'J'hat  which  points  or  directs.  Some  forms  show 
the  position  of  the  cage  in  the  shaft.  Others  record  upon  paper 
the  pressure  of  the  steam  in  an  engine  cylinder  at  various  points 
in  the  i)iston  stroke. 

IX'DUHATKl).  Hardened;  applied  to  rock  hardened  by  heat,  pres- 
sure, or  the  addition  of  some  ingredient  not  commonly  contained 
in  the  rock  referred  to,  as  marls  indurated  by  carbonate  of  lime. 

IXFILTRATIOX'.  The  deposition  of  matter  among  the  grains  or 
j)()res  of  a  rock  by  tlie  permeation  or  percolation  of  water  carry- 
ing it  in  solution. 

IXFILTKATIOX  TIIb:()RY.  That  which  refers  the  origin  of  the 
ore  to  the  deposit  of  mineral  from  water  holding  it  in  solution. 

IXJECTIOX  TIIEOKY.  ^JMiat  which  refers  the  origin  of  the  ore 
to  the  introduction  of  igneous  fluid. 

lXOK(iAXl(l  Not  organic;  unconnected  with  animals  or  plant 
structure. 

IX  PLACE.  (1)  A  vein  or  deposit  in  its  original  position  ;  (2)  in 
situ.  Words  used  in  section  2329  of  the  \J.  S.  Kevised  Statutes, 
(junlifying  the  words  "quartz  or  other  rock,"  and  to  distinguish 
lode  from  placer  claims. 

IX  Srrr.  in  position  or  ])lace;  apjdied  to  solid  rocks  or  fixed  rocks, 
as  o|)pose(l  to  those  which  are  loose  and  may  have  been  trans- 
])orte(l. 

IXSPISSATI'.I).  Thickened,  as  by  evaporation  and  oxidation;  as, 
for  exaniph',  tiie  ])itch  or  gum  resulting  from  petroleum  after 
long  exposure. 

IXTAKE.  The  entry  which  conducts  the  incoming  air-current  to 
the  mine.     It  is  synonymous  with  down-cast. 

INTKHCALATEI).  In  geology  means  interposed,  or  placed  be- 
tween, as  beds  of  one  kind  placed  between  or  interstratified  with 
those  of  another  kind. 

INTKHSTHATIFIED,  or  Interbedded.  Strata  laid  between  or  al- 
ternating with  others. 
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INTRUSIVE.  Applied  to  igneous  rocks  which  have  been  forced 

between  or  into  the  midst  of  or  through  others. 

IKIDESCENT.  Colored  like  the  rainbow.  A  play  of  colors,  sucli 
as  is  seen  on  the  peacock's  tail.  Labradorite  and  some  other 
felspar  show  it.  The  tarnish  on  the  surface  of  coal,  copper 
pyrites,  etc.,  is  sometimes  iridescent. 

IRON  HAT.  (Eisen  hat).  The  outcrop  or  cover  of  a  lode,  it  being 
usually  colored  by  the  decomposition  of  the  iron  (gassan). 

IRON  PYRITES,  or  Pyrit.  Bi-sulphide  of  iron.  A  hard,  heavy, 
shiny,  yellow  mineral,  generally  in  crystals  of  the  cubic  system. 
It  may  be  distinguished  from  copper  pyrite  by  being  of  a  paler 
yellow  color,  harder  and  giving  a  black  powder,  whereas  copper 
pyrites  gives  a  yellow  powder.  AVhen  struck  by  steel,  or  when 
two  pieces  are  struck  briskly  together,  sparks  of  fire  are  emitted, 
accompanied  by  the  odor  of  sulphur.  A  very  common  mineral. 
Marcasite  has  the  same  composition,  but  is  white  and  crystallizes 
differently.  Pyrrhotite,  or  magnetic  pyrites,  is  the  mono- 
sulphide  of  iron,  and  is  of  an  iron-gray  or  bronze  color. 

IRON  STONE.  Any  ore  of  iron  from  which  the  metal  may  be 
smelted,  commercially,  but  usually  restricted  to  stratified  ores, 
especially  to  clay  iron  stone — the  ore  from  which  a  great  deal  of 
the  iron  of  Great  Britain  has  been  formed.  In  distinction  to 
iron  ore,  being  a  rock  or  stone  containing  a  low  grade  of  iron, 
such  as  the  "  gray  band,"  "  black  band  "  ironstones  found  in 
the  coal  measures. 

ISOCLINAL.  Applied  to  strata  which  have  been  so  completely 
overturned  that  the  upper  fold  or  inverted  portion  dips  in  the 
same  direction  as  the  corresponding  lower  portion. 

J. 

JACKANAPES.     The  small  guide  pulleys  of  a  whim. 

JASPER.  Compact  opaque  varieties  of  quartz,  with  concoidal  frac- 
ture, and  usually  capable  of  a  high  polish.  The  colors  are  red, 
brown,  green-spotted,  nearly  white,  etc. 

JIG.     A  machine  for  concentrating  ore  by  means  of  seives. 

JIGGING.  One  of  the  operations  in  the  dressing  of  crushed  ores, 
such  as  those  of  lead,  copper,  etc.  The  usual  process  consists 
in  shaking  or  jerking  the  ore  in  a  wire-bottomed  sieve,  suspended 
in  a  vat  of  water. 

JIGGING  MACHINE.     A  power  machine  for  dressing  ores. 
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JKAVELLERS'  SHOP.  Name  given  to  a  very  rich  patch  of  gold 
drift. 

tTU^IP.     To  take  forcible  possession  of  another  man^s  claim. 

JU^IPKH.  A  steel  drill  weighted  in  the  centre  and  used  for  drilling 
lioles  by  hand  by  lifting  and  dropping  it. 

JUMP-UP.     A  short  winze  dug  in  the  roof  of  a  drive. 

JOWL.  To  strike  with  a  hammer  on  a  wall  of  coal  to  determine  its 
thickness. 

JUDD.  A  mass  of  coal  that  has  been  holed  or  under-cut  for  the 
l)urpose  of  being  thrown  down  by  wedges. 

JUPASSIC  SYSTEM.  The  system  which  succeeds  the  triassic;  so 
called  after  the  Jura  mountains,  on  the  border  between  Switzer- 
land and  France.     It  corresponds  with  the  Oolite  of  England. 

K. 

KAMES.     Ridges  of  sand  and  gravel  of  which  the  stratification  is 

rudely  parallel  to  the  slopes  of  the  surface.     Their  origin  has 

not  been  satisfactorily  accounted  for. 
KAOLIX  (Uliina  clay.)     Taken  from  Chinese  word  (Kan-ling,  high 

ridge),  a  clay  formed  of  decomposed  felspathic  rock. 
KEEPS,     provable  frames  or  brackets  of  iron  near  the  top  of  a  shaft. 
KEEVE.     A  large  vat. 
KIBBLIv     A  large  barrel-shaped  bucket,  strongly  bound  with  iron 

hoops,  hung  by  a  rope  and  used  for  hoisting  ore,  etc.,  up  shafts 

in  mines. 
KIES.     The  ])ure  or  separated  sulphide,  as  distinguished  from  the 

vein  matter  in  bulk. 
KILN.     A  large  receptacle  for  calcining  ores,  limestone,  etc. 
KINDLY.     A  miners  term  for  a  rock  which  is  considered  congenial 

or  likely  for  carrying  ore. 
KINDLY  QUAPTZ.     Quartz  having  the  appearance  of  that  which 

usually  contains  gold. 
KIXK.     To  curl  into  knots,  as  ropes;  to  twist  into  angled  knots. 
KNOCK  STONE.     A  stone  or  piece  of  iron  for  breaking  lead  ore  on. 
KIRVIXC.     S(>o  Holing. 

L. 

LABRADORITE.  Lime  soda  felspar;  a  sylicate  of  of  alumina,  lime 
and  soda.     Crystallization  triclinic.     See  Felspar. 

LACCOLITE.  A  mass  of  igneous  rock  which  has  not  reached  the 
surfnce,  but  has  been  forced  between  two  beds  of  rock  where  it 
ha-;  spread  out.     Examples  occur  in  the  Thunder  Bay  region. 
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T.ACUSTRINE  DEPOSITS.  Deposits  formed  in  the  bottom  of 
lakes. 

IjAGGING.  The  slabs  or  small  timber  placed  between  the  main 
timber-sets  and  the  roof  or  wall  to  prevent  small  rock  from  fall- 
ing into  the  drift. 

LANDSLIDES,  or  SLIPS.  Large  masses  of  clay,  earth  or  rock, 
which  have  lost  their  support  and  slid  down,  sometimes  tempo- 
rarily blocking  up  streams. 

LAPPION".  (Cornish.)  Ancient  term  given  to  those  who  formerly 
dressed  ore  with  their  feet  in  a  huddle. 

LATH.     A  plank  laid  over  a  frame-centre  or  used  in  poling. 

LAUNDER.  A  chute  or  trough  for  conveying  powdered  ore,  or  for 
carrying  water  to  or  from  the  crushing  apparatus. 

LAUNDRY-BOX,  OR  LAUNDER  BOX.  A  box  at  the  surface  re- 
ceiving the  water  pumped  up  from  below. 

LAURENTIAN  SYSTEM.  The  system  of  very  ancient  essentially 
crystalline  Archean  rocks  underlying  the  Clastic  Iluronian  strata. 
The  Laurentian  is  not  known  to  be  fossiliferous,  unless  the 
doubtful  Eozoon  Canadense  be  of  organic  origin. 

LEAD.  A  metallic  element;  bluish-white;  fusing  point,  617  degrees 
F.  Symbol  Pb.  Atomic  weight,  207.  Specific  gravity,  11.3. 
Galena  and  carbonates  are  its  most  common  ores. 

LEAD.  (Australian.)  Well  defined  and  profitable  bed  of  pay  dirt 
in  auriferous  drift. 

LEADER.  A  small  ore  vein,  or  branch  vein  indicating  the  presence 
of  a  larger  or  better  one. 

LEAN.  Applied  to  poor  ores,  or  those  containing  a  lower  per- 
centage of  metal  than  is  usually  worked. 

LEDGE.     A  term  in  use  on  the  Pacific  slopes  synonymous  with  lode. 

LENGTH.  A  certain  portion  of  a  vein  when  taken  in  a  horizontal 
line  on  its  course. 

LENTICULAR.  Of  an  onion'  shape.  Applied  chiefly  to  quartz 
vein  assuming  this  form.     A  horizontal  gallery  in  a  mine. 

liEVEL.     A  horizontal  gallery  in  a  mine. 

IJFT.  All  the  mine  workings  connected  with,  opened  from,  and 
mined  out  at  one  level;  also  the  length  of  pump-pipe  between 
stations. 

LIGNITE.     Fossil-wood  or  wood-coal. 

LIMESTONE.  A  rock  composed  of  carbonate  of  lime;  of  all  colors, 
and  varies  in  texture  from  compact  or  amorphous  to  closely  crys- 
talline. White  marble  is  a  finely  crystalline  variety.  Chalk  is 
a  soft  form.  Limestone  may  be  distinguished  from  other  rocks 
by  being  easily  scratched  with  a  knife,  and  by  effervescing  when 
acid  is  placed  upon  it. 
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LIMOXITE.     IJrown  hematite;   hvdrated  oxide  of  iron. 

LJTllAKGE.     The  protoxide  of  lead. 

LIT! I O LOGY  or  PKTKOLOOY.  The  study  of  roeks  as  such;  u 
brancli  of  geology  which  is  being  much  developed  in  recent 
years.  By  making  thin  sections  and  developing  them  under  the 
microscope,  the  nature  of  a  rock  may  be  determined,  as  well  for 
most  purposes  as  by  chemical  analysis. 

LITTLE  (ilANT.  A  jointed  iron  pipe  and  nozzle,  decreasing  in 
diauieter  with  the  increase  of  the  hydraulic  pressure;  used  in 
placer  mining. 

LIVE  QLAKTZ.  A  variety  of  quartz  usually  associated  with 
mineral. 

LOAM;  A  mixture  of  sand  and  clay.  If  decayed  vegetable  matter 
be  added  it  assumes  a  dark  color,  and  is  called  vegetable  loam. 

LOB  OF  GOLD.  A  rich  deposit  of  gold  contained  within  a  small 
area. 

LOCATION.  Those  successive  acts  by  wliich  a  claim  is  appropri- 
ated.    (2)  The  claim  itself. 

IjODE.  An  aggregation  of  mineral  matter  containing  ores  in  fis- 
sures; a  vein  of  metallic  ore;  a  ledge. 

LOXG-'I'OM.     A  trough  for  washing  gold-bearing  gravel  or  earth. 

LOXG  WALL.  The  system  of  working  a  long  wall  or  face  of  coal, 
shale,  fire-clay,  ironstone,  rock  salt,  gypsum,  or  other  mineral 
ociiining  in  beds  or  seams.  The  main  ways  are  usually  driven 
to  tlie  bouudar}',  and  the  whole  of  the  seam  is  removed  by  work- 
ing a  long  wall  or  face  backwards  to  the  shaft,  leaving  no  ])illars, 
and  allowing  the  roof  ultimately  to  subside,  thus  excavating  the 
whole  of  the  mineral. 

IjT'STKE.     The  character  of  the  light  reflected  by  minerals;   it  con- 
stitutes one  of  the  means  of  distinguishing  them. 
LTT)IAX-ST()XE.       a    comjmct    or    close-grained,    nearly    black 


vari'.  ty  of  jasper. 


M. 


^L\('iri\E-WniM.     A  winding  drum  with  a  vertical  axis  operated 

l»y  stiani  power. 
MACKOSromc.     Beadily  seen  by  the  naked  eye.     On  a  large  scale, 

(onipared  with  microsco])ic. 
:\L\r;XESIAX  LHIKSTOXE.     Scc  Dolomite. 
MAGXETIC*  IBOX  TYBITES.     See  Iron  Tvrircs. 
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MAGNETITE,  or  Magnetic  iron  ore.  Black  oxide  of  iron.  In  ad- 
dition to  its  magnetism  it  may  be  distinguished  from  hematite 
by  yielding  a  black  streak  and  powder. 

]\IALTIIA.  The  pitch  or  gum  resulting  from  the  drying  up  and 
oxidation  of  petroleum,  as  when  it  has  reached  the  surface  of 
the  ground. 

^lAMMILLATED.     Having  the  form  of  paps  or  breasts. 
]\[AMMOTH.     A  fossil  elephant,  allied  to  the  living  species,  but 
larger. 

MANDIilLL.     A  pick  for  undermining. 

MANGANESE.  A  metal  chemically  related  to  iron.  The  black 
oxide  Pyrolusite;  the  grey  oxide,  manganite,  and  the  earthy 
oxide  wad,  are  used  in  the  arts.  Manganese  is  used  in  the  manu- 
facture of  Bessemer  steel;  also  for  glazing  black  pottery. 

MAN-ENGINE.  A  mechanical  appliance  for  raising  and  lowering 
miners. 

MAN-HOLE.  A  hole  or  an  auxiliary  shaft  through  which  a  man 
may  pass  in  going  from  one  level  to  another  into  a  stope,  or 
from  one  ladder  to  another. 

MASSIVE  ROCKS.  Those  which  have  no  stratification  or  lamina- 
tion, as  greenstones,  granite,  syenite,  etc. 

MARBLE  is  properly  speaking  an  architectural  term,  and  is  applied 
to  the  compact  crystalline,  mottled  and  veined  varieties  of  lim.e- 
stone  susceptible  of  a  fine  polish. 

MARCASITE.     See  Iron  Pyrites. 

MARL.     Clay  containing  carbonate  of  lime.     . 

MARLY.     Resembling  marl. 

MASTODON.  A  genus  of  extinct  elephantine  mammals,  having 
conical  protrusions  on  the  grinding  surface  of  their  teeth,  where- 
as the  mammoth  has  flattened,  transverse  ridges. 

IMATRIX.     The  mineral  associated  with  ore  in  a  lode. 

MATTE.  A  product  of  the  smelting  of  sulphuretted  ores  obtained 
in  the  process  which  follows  roasting. 

MEASURES.     A  term  embracing  the  strata  of  a  geological  series. 

MESOZOIC;  OR  SECONDARY.  The  "middle  life"  period  or 
age.  It  is  the  third  of  the  five  grand  divisions  of  geological 
time.  It  includes  (in  ascending  order)  the  triassic,  the  oolitte 
or  jurossic  and  the  cretaceous  systems. 

METALLIFEROUS.     Carrying  metal. 

METALLURGY.     The  art  of  working  metal,  including  smelting, 
refining  and  parting  them  from  the  ores. 
66-M 
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METAMOKPHIC.  Applied  to  rocks  wliich  have  been  changed  in 
form  and  internal  structure.  Ileat,  pressure  and  the  acting  on 
the  constituents  of  rock  have  been  the  main  causes  of  metamor- 
pliisni,  converting  ordinary  and  soft  sedimentary  deposits  into 
crystalline  and  hard  rocks. 

METKOKITE.     See  Aerolite. 

^IIC'A.  A  finely  foliated  mineral  of  pearly  lustre  composed  of  sili* 
cates  of  alumina,  witii  potash,  magnesia,  lime,  iron,  manganese, 
etc.    (Latin,  Mico  I  flisten). 

^IICA  SCHIST.  A  metamorphic  rock  composed  of  quartz  and  mica 
foliated  and  crystalline. 

^IICROSCOPIC.  So  small  as  to  be  seen  only  by  the  aid  of  the 
microscope. 

MILL-llOLK.  (1)  A  passage  left  in  the  stope  for  throwing  down 
rock  and  ore.  (2)  An  auxiliary  shaft  connecting  a  stope  or  other 
excavation  with  the  level  below. 

MILL  RUN.  The  average  yield  of  the  ore  actually  passed  through 
tlie  mill  over  a  considerable  given  time. 

^IILLSTOXK  CiKIT.  A  coarse  grit  rock  occurring  between  the 
u|)per  coal  measures  and  the  carboniferous  limestone  it  takes 
its  name  from,  being  formerly  used  for  mill  stones. 

MINE.  An  excavation  or  series  of  excavations  in  the  earth  for  the 
extraction  of  minerals.  A  mere  discovery  or  outdrop  of  an 
economic  mineral  does  not  constitute  a  mine.  It  is  the  working 
of  the  de])osit,  not  its  mere  existence  which  does  this.  In  some 
countries  the  ore  is  called  mine. 

MINERAL.  Scientifically,  any  inorganic  substance  having  a  definite 
chemical  composition  and  crystallizing  in  definite  forms.  Each 
of  these  constitutes  a  mineral  sjiecies.  See  Rock.  I^ut  the  word 
menus  literally  anything  dug  out  of  the  earth,  and  in  this  sense 
i IK  hides  everything  except  living  or  recently  dead  organic  mat- 
ter, ^fnny  mineral  substances,  such  as  coal,  some  limestones, 
etc.,  are  composed  of  mineralized  organic  matter. 

^flXERALTZATIOX.  The  conversion  of  a  substance  into  mine- 
ral, as  peat  into  coal. 

MIXERALDCJY.  The  study  or  science  of  minerals;  often  con- 
founded with  geology,  which  see. 

^MTX'^ERAL  OTIj.  Petroleum  or  other  liquid  obtained  from  tbo 
eartli. 

"MlX'KTrs  IXTTL  A  miner's  inch  is  the  quantity  of  water  which 
will  flow  during  ten  hours  through  an  aperture  1  inch  square, 
under  a  moan  head  of  six  inches. 
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MINER'S  RIGHT.     The  license  to  locate. 

MINING.  In  its  "broad  sense  embraces  all  that  is  concerned  with 
the  winning  or  getting  of  minerals. 

MINING  RETREATING.  A  process  of  mining  by  whicli  the  vein 
is  untouched  until  after  all  the  gangways,  etc.,  are  driven,  when 
the  mineral  extraction  begins  at  the  boundary  and  progresses 
towards  the  shaft. 

MIOCENE.    The  middle  Tertiary  system. 

^lOIL.  A  short  length  of  steel  rod  tapered  to  a  point,  used  for  cut- 
ting ditches,  etc. 

MOLECULE.  A  molecule  is  the  smallest  particle  of  a  substance 
which  can  exist  alone. 

MOLLL^SCA.  One  of  the  primary  divisions  or  provinces  of  the 
animal  kingdom;  it  embraces  those  soft  bodied  invertibrates 
most  but  not  all  of  which  are  provided  with  shells,  as  oysters, 
snails,  slugs,  etc. 

]ilOLYBDENITE.  Sulphide  of  molybdenite— a  soft,  bluish  black, 
usually  laminated  mineral,  occurring  in  veins  of  quartz,  etc., 
having  somewhat  the  appearance  of  graphite,  but  in  most  cases 
leaving  a  dark  green  mark  on  white  paper.  It  is  found  in  con- 
siderable quantity;  it  has  a  commercial  value;  is  used  in  the 
manufacture  of  a  blue  pigment  for  pottery  ware. 

MONOCLINE.     A  bend  in  strata  in  one  direction  only. 

MOONSTONES.  Pale,  opalescent,  almost  transparent  varieties  ol 
felspars. 

MORAINES.  Piles  or  ridges  of  boulder,  drift  or  till  which  have 
been  accumulated  at  the  sides  (lateral)  or  lower  extremities  (ter- 
minal) of  glaciers. 

MORTAR  BOX.  The  large,  deep  cast-iron  box  into  which  the  stamp 
falls,  and  the  ore  is  fed  in  a  gold  or  silver  stamp  mill;  also  called 
the  stamper  box. 

MOSS- AG  ATE.  A  variety  of  agate  showing  branching  forms  like 
those  of  moss. 

^lOUNTAIN  CORK.  An  extremely  light,  non-fibrous  variety  of 
asbestos. 

AIOYLE.     See  Moil. 

MULLOCK.  Debris  of  the  country  rock  filling  a  fissure;  Australian 
term. 

N. 

NAPTHA.     A  highly  volatile  liquid  form  of  hydrocarbon. 
NARROW  WORK.     Working  places  narrower  than  the  rooms,  en- 
tries, headings,  break-throughs,  gangways,  etc. 
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NEW  RED  SANDSTONE.  The  former  name  for  the  Permian 
system;  it  lies  above  the  carboniferous,  wliile  the  old  red  sand- 
stone lies  below  it. 

NICKEL.  One  of  the  metallic  elements.  It  is  a  white  metal,  having 
a  lustre  like  silver,  but  in  its  chemical  relations  it  is  more  nearly 
connected  with  iron;  it  is  not,  however  susceptible  to  oxidize 
like  iron,  and  this  is  one  of  the  properties  which  renders  it  so 
valuable  for  plating  this  metal.  It  has  recently  been  found  to 
give  great  toughness  to  steel,  a  most  valuable  property.  Nickel 
is  found  most  abundantly  as  a  sulphide,  associated  with  iron 
and  copper. 

NIP.     A  more  or  less  gradual  thinning  out  of  a  stratum  or  vein. 

NITTIXGS.     Kefuse  or  workable  ore. 

NODULE.  An  irregularly  shaped  rounded  rock;  a  concretion  in  a 
softer  matrix,  as  the  kidney  stones  found  in  clay  almost  every- 
where. The  bombs  or  kettles  in  the  black  shale  of  the  Kam- 
inistiquia  and  White  Fish  valleys  are  only  great  nodules.  The 
flints  of  the  chalk  of  England  and  the  detached  lumps  of  clay, 
iron  stone  of  the  carboniferous  shales,  etc.,  are  other  forms  of 
nodules.  Nodules  have  generally  formed  themselves  around 
some  fragment  of  either  organic  or  inorganic  matter  as  a  centre 
or  nucleus. 

NITKO.     A  corrupted  abbreviation  for  nitro-glyccrine  or  dynamite. 

NOGS.     Square  bits  of  wood  piled  to  support  the  roof  of  coal  mines. 

NUGGET.     A  lump  of  native  gold,  silver,  platinum,  copper,  etc. 


OBSIDIAN.  Dark  colored,  volcanic,  glassy  rock,  with  a  conchoidal 
fracture,  tlic  ])roduce  of  volcanoes  of  later  geologic  times.  It  is 
a  silicate  of  alumina,  potash,  soda  and  lime. 

OCIIKJ].  Naturally  occurring  pigments,  as  yellow  ochre,  or  hydrated 
oxide  of  iron.  Blue,  green,  red,  etc.,  clayey  mixtures,  which 
may  bo  used  as  coarse  paints,  are  also  called  ochres.  Ochre  is 
also  used  as  a  mineralogical  term  for  certain  decomposition 
oxides,  as  bismuth,  chrome,  antimony  and  cobalt  ochres. 

OLD  RED  SANDSTONE.     See  New  Red  Sandstone. 

OLT(;0('L.\OE.  Soda  lime  felspar;  a  Bilicate  of  alumina,  soda  and 
lime.     Crvstalli/^ation  triclinic.     See  Felspar. 

OLIVINE.  An  earthy  looking  olive  green  or  brown  mineral,  oc- 
curring in  many  trappean  rocks. 

OOLITE.  A  limestone  composed  of  small  round  grains  resembling 
fishes'  Qgg^,  hence  the  name. 
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OPAL.  A  gem  composed  of  silica,  with  from  5  to  10  per  cent,  of 
water,  having  a  "  play  of  colors/'  or  reflecting  rainbow-like 
colors  with  a  brilliance  of  "fire,"  that  gives  to  some  pieces  a 
great  value.  Generally  white,  and  having  a  hazy  or  milky  trans- 
hicency. 
OPALESCENT.  Eesembling  opal. 
OPEN  CUT.     A  longitudinal  surface  working  not  entering  cover. 

OPEN  CUTTING,  OR  OPEN-CASE.  A  cutting  or  excavation  in  a 
mineral  deposit,  or  for  the  purpose  of  reaching  one. 

OPERATOR.     One  who  works  a  mine  either  as  owner  or  lessee. 

ORE.  Properly  speaking,  combinations  of  metals  with  other  sub- 
stances, but  also  applied  to  the  matrix  from  which  metals  such 
as  gold,  silver  and  copper  are  extracted.  Sometimes  also  applied 
to  other  minerals  won  by  mining,  as  apatite,  byrites,  etc. 

ORE  RESERVES.     The  ore  body  when  exposed  ready  for  stoping. 

ORE-SHOOT.  A  large  and  usually  rich  aggregation  of  minerals  in 
a  vein.  Distinguished  from  pay-streak  in  that  it  is  a  more  or 
less  vertical  zone  or  chimney,  or  rich  vein  matter  extending 
from  wall  to  wall,  and  having  a  definite  width  laterally. 

ORGANIC.  Having  organs  for  carrying  on  vital  processes.  x\ni- 
mals  and  plants  are  thus  organized,  as  distinguished  from  minerals 
or  inorganic  substances.  When  these  organs  or  organic  struc- 
tures become  mineralized,  they  are  fossils  or  organic  remains. 

ORTHOCLASE.  Potash  felspar;  a  silicate  of  alumina  and  potash. 
Crystallization  monoclinic.     See  Felspar. 

OUT-CROP.  The  exposed  portion  of  a  vein  on  the  surface  or  out- 
crops of  upturned  strata  coming  to  the  surface. 

OUTLET.     An  exit  passage  from  the  mine. 

OUTLIER.  A  portion  detached  from  the  main  body,  an  island,  as 
it  were,  surrounded  by  some  other  kind  of  rock. 

OUTPUT.     The  gross  produce  of  a  mine. 

OVERLAP.  When  strata  extend  over  an  ancient  foundation  fur- 
ther than  those  immediately  preceding  them;  this  is  called  an 
overlap. 

OVERTURNED.  Where  strata  have  been  highly  tilted  until  they 
pass  the  perpendicular,  so  that  the  lower  fall  becomes  turned 
upside  down,  they  are  said  to  be  overturned. 

OXIDE.     The  combination  of  a  metal  with  oxygen. 

OUTBYE.     Nearer  to  the  bottom  of  a  pit. 

OVERWORKINGS.  The  excess  of  mineral  produce  uncovered  by 
a  certain  rent. 
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P. 

PAINT-GOLD.  Gold  found  in  cement  of  such  remarkable  fineness 
as  to  resemble  i)aint  or  gilding. 

PAI.AEOXTOLOIJY.  The  study  of  ancient  life,  especially  of  ani- 
mal remains;  that  of  plant  remains  or  fossil,  botany  being  called 
l)alaeobot()ny. 

PALAKOZOIC.  The  second  of  the  five  grand  division  periods  or 
a^e.s  of  the  rocks  of  the  earth's  crust;  so  called  from  containing 
evidences  of  the  most  ancient  life  on  the  planet.  The  palaeozoic 
j)eri()d  includes  (in  ascending  order)  the  Cambrian,  Silurian, 
Devonian,  Carboniferous  and  Permian  systems. 

PAX.     An  iron  basin  used  in  gold  i)rospecting. 

J*ANKL.  The  division  of  a  mine  which  is  isolated  from  neighboring 
districts  and  provided  with  distinctive  haulage  and  mining 
system. 

PAKOXYJSM.  In  geology,  any  violent  or  sudden  natural  occnr- 
renee,  as  a  volcanic  eruption  or  sudden  flood,  etc. 

PAKTING.  A  selvage.  A  thin  layer  separating  greater  masses  of 
rock,  usually  beds,  as  a  parting  of  shale  between  beds  of  sand- 
stone or  limestone.  xVlso  separating  the  silver  from  the  gold  in 
the  button  derived  by  cui)ellation.  The  silver  is  dissolved  by 
nitric  acid,  the  gold  remaining  as  j)owder. 

PASS-JJY.  A  siding  in  which  the  tubs  pass  one  another  under- 
ground. 

PATCH.     A  small  placer  claim  outside  the  main  gulch. 

PATCHY.  Distributed  in  patches  or  in  an  irregular  manner,  as 
when  ore  occurs  in  bunches  or  si)ora(lically. 

I*ATIO.  A  yard  or  court.  The  space  where  ore  is  mixed  and  amal- 
^'{imated  by  (he  tread  of  horses. 

I'ATIO  PHOCHSS.  The  Mexican  method  of  amalgamation  of  silver 
ores. 

PAY  HOCK.  The  lode  material  in  which  the  mineral  or  pay  is 
found, 

PAY  STHEAK.     The  richest  streak  or  part  of  a  lode. 

I'KASY.     Lead  ore  in  grains  about  the  size  of  j)eas. 

PFAT.  A  n)ass  of  vegetal)le  matter  formed  in  bogs  and  marshes. 
Its  j)rincii)al  constituent  is  sphagnum  moss,  but  rushes,  reeds, 
sedges,  grasses,  algae,  etc.,  may  also  contribute.  Peat  sometimes 
aeeumulates  to  considerable  depth;  the  lower  portion  becomes 
bla(  k  and  dense  and  is  used  for  fuel.  The  rotten  wood  found  in 
the  bottom  of  swamps  is  not  peat  properly  speaking,  but  called 
"  bog  oak,"  bogwood. 
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PEGMATITE.  A  very  coarse  variety  of  granite,  composed  princi- 
pally of  quartz  and  crystalline  felspar,  but  often  holding  sheets 
of  mica.  It  usually  forms  great  veins  or  enlargements  of  veins 
cutting  mica  schist,  gneiss,  etc.  Formerly  applied  also  to  finer 
mixtures  of  quartz  and  felspar,  called  Binary  granite,  now  kno^vn 
as  granitite  and  quartz  felspar  rock. 

PENT  HOUSE.  A  shed  or  horizontal  barricade  across  one  end  of  a 
shaft,  made  of  strong  timbers  loaded  with  rock  to  protect  against 
any  accidental  falls  from  above;  more  properly  the  roof  or  shelter 
over  a  windlass  or  shaft. 

PERMIAN  SYSTEM.  Named  from  the  ancient  kingdom  of 
"Perm^'  in  Russia,  where  these  strata  are  undeveloped.  The 
system  next  above  the  carboniferous,  formerly  called  the  new 
red  sandstone;  the  Devonian  or  next  system  below  the  carboni- 
ferous, being  the  old  red  sandstone.  This  name  (introduced  in 
1841  by  Sir  Roderick  Murchison)  is  derived  from  the  govern- 
ment of  Perm  in  central  Russia,  where  the  system  is  well  de- 
veloped. There,  as  in  the  north  of  England,  it  is  made  up 
principally  of  red  sandstone. 

PETRIFY.  To  become  stone.  Organic  substances,  such  as  shells, 
bones,  wood,  etc.,  embedded  in  sediments,  become  converted  into 
stone  by  the  gradual  replacement  of  their  tissue,  particle  by. 
particle  with  corresponding  amounts  of  infiltrated  mineral  mat- 
ter. Thus  not  only  the  outward  form,  but  even  the  minutest 
detail  of  the  organic  tissues  are  preserved. 

PETROLEUM,  OR  ROCK  OIL.  Liquid  hydrocarbon;  formed  in 
large  quantities  in  some  rocks  which  contain  organic  matter. 

PETROLOGY.     See  Lithology. 

PETROSILIX.  A  compact  silicious  felsite  having  a  fracture  like 
Jaspar,  but  distinguishable  from  it  in  being  fusible  before  the 
blow  pipe. 

PHENOMENON.     In  science,  any  natural  occurrence  or  appearance. 

PHOSPHATE  OF  LIME.    See  Apatite. 

PIG  IRON.  Produced  by  deriving  from  iron  ores  (and  scrap  iron) 
the  metallic  iron  they  contain.    See  Blast  Furnace. 

PIKE.  A  pick. 

PIKE^klAN.     The  man  who  holds  or  cuts  the  coal. 

PILLARS.  Poitions  of  the  vein  or  bed  left  standing  to  support  the 
roof. 

PINCH.  The  narrow  space  where  the  walls  come  close  together,  or 
ako  a  contraction  in  the  vein. 
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PIPE.  (1)  An  elongated  body  of  mineral.  (2)  The  name  given  to 
the  fossil  trunks  of  trees  found  in  coal  veins.  (3)  To  subject  to 
the  action  of  a  strong  stream  of  water  from  a  hydraulic  nozzle. 

PIT.     A  shaft. 

PIT-KYK-PILLAH.  A  solid  mass  of  coal  left  round  the  bottom  of 
.^hafis  of  coal  mines. 

PITCH.     The  dip  of  a  lode. 

PITCH STOXK.  A  dark,  glassy  or  pitchy  looking  igneous  rock, 
occurring  as  dikes,  and  also  as  beds  which  have  flowed  upon  the 
former  surface.  It  is  a  natural  glass  with  splintery  fractures, 
although  translucent  only  on  thin  edges,  and  has  the  composi- 
tion of  felsite. 

PIT  -MAN.  The  shaft  man  who  attends  to  the  shaft  equipments, 
pumps,  etc. 

PLACEK.     An  auriferous  alluvial  deposit. 

I'LACIXG  WOHK.     Distribution  of  work  among  putters. 

PLAGIOCLASE.  The  triclinic  felspars  are  called  collectively  plagio- 
dase.  The  })rincii)al  felspars  are:  Albite,  Anorthite,  Labradorite, 
and  Oligioclase.  As  constituents  of  rocks  they  occur  generally 
in  snuill  crystalline  grains,  and  without  a  microscopic  examina- 
tion it  is  ditlicult  to  distinguish  them  in  this  form  from  one  an- 
other; hence  this  term  is  very  convenient  for  use  in  the  field. 

Pf^AXIO.  An  inclined  tramway  for  lowering  cars  by  gravity,  or  rais- 
ing them  by  means  of  a  stationary  engine. 

1*LASTER  OF  PAKIS.  A  plaster  made  from  Gypsum  l)y  grinding 
and  calcining  it;  so  called  from  its  manufacture  near  Paris,  in 
Prance.  In  Canada,  this  term  has  been  adopted  for  Gypsum  in 
any   form. 

PLASTIC  CLAY.  In  England  ap}>lied  to  certain  clays  of  the  Eo- 
cene system,  but  in  general  means  clay  suitable  for  moulding 
into  any  form;  clays  that  can  be  easily  moulded. 

PLAT.  A  small  chamber  on  the  side  or  sole  of  a  level,  where  it 
intersects  a  shaft,  made  to  facilitate  dumping.  Where  it  is  cut 
in  tho  sole  it  is  called  a  trip-plat.  Also  a  swinging  or  revolving 
door  used  intermittently  to  connect  two  trackways. 

PLKISTOCEXE  SYSTEM,  OR  POST-PLEISTOCENE.  The  sys- 
tem which  succeeds  the  pliocene.  It  embraces  the  remains  of  a 
few  extinct  species  of  animals,  e8})ecially  of  mammals,  while 
tlios.'  of  the  recent  belong  entirely  to  species  still  living. 

PLICATI'J).  Folded  together,  as  in  highly  inclined  and  contorted 
strata. 
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PLIOCENE  SYSTEM.  The  uppermost  of  the  Tertiary  systems ;  di- 
vided into  the  older  pliocene,  in  which  from  35  to  50  per  cent, 
of  its  imbedded  species  are  still  living,  and  the  newer  pliocene 
•    in  which  the  proportion  is  from  90  to  95  per  cent. 

PLUMBAGO.    See  Graphite. 

PLUMBAGINOUS.  Containing  plumbago,  as  plumbaginous 
schist;  some  crystalline  limestones  are  also  plumbaginous. 

PLUMB.    Vertical. 

PLUMMET.  A  string  of  fine  copper  wire  attached  to  a  heavy 
weight;  used  for  determining  the  verticality  of  shaft  timbering. 

PLUNGER.    The  solid  piston  of  a  force  pump. 

PLUTONIC  ROCKS.  Igneous  rocks  which  have  cooled  at  a  con- 
siderable deptli  from  the  surface  and  under  great  pressure. 

POCKET.  A  single  mass  of  ore,  which  may  be  of  any  size.  When  a 
vein  carries  ore  in  isolated  masses  with  much  dead  ground  be- 
tween them,  it  is  said  to  be  pockety. 

POINT  OF  THE  HORSE.  The  point  where  a  vein  divides  into 
blanches. 

POLING.  The  process  of  timbering  by  the  use  of  poles  for  timber- 
ing in  soft  ground. 

POLE-PICK.  A  combination  pick  and  hammerhead  or  pole  like 
poleaxe. 

POPPET.  Also  puppet.  A  pulley  frame  or  the  head-gear  over  a 
shaft.  A  valve  which  lifts  bodily  from  its  seat  instead  of  being 
hinged. 

PAPHYRA,  (Porphyra,  purple).  Any  mass  of  rock  with  crystals  dis- 
tinct from  the  matrix.  Typical  porphyry  are,  however,  hose  which 
have  a  felspathic  ground  mass  or  matric  with  a  compact  or  flinty 
texture,  and  holding  disseminated  crystals  of  felspar.  Quartz  por- 
phyry contains  a  considerable  proportion  of  quartz  in  addition 
to  the  felspar,  and  crystals  of  both  minerals  are  scattered  through 
it;  but  where  no  such  crystals  occur,  and  the  whole  mass  is  com- 
pact, it  formi^  ?.  variety  of  felsite.  Porphyry  was  originally  ap- 
plied to  a  rea  syenite  with  distinct  felspar  crystals  from  upper 
Egypt,  and  all  similar  rocks  are  still  included  among  the  por- 
phyries. 
PORPHYRITIC.  Resembling  porphyry. 
PORPHYRITIC  granite.     A  base  of  granite  containing  prominent 

crystals  of  felspar. 
POLROZE.     The  pit  under  a  water-wheel;  Pol  Roz— Cornish  for 

wheel  pit. 
POST  AND  STALL.     See  Pillar  and  Stall. 
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POST  TERTIARY  PERIOD.  Also  called  quaternary.  The  new- 
est of  the  live  grand  divisions  of  geological  time.  It  includes  the 
pleistocene  and  the  recent  or  prehistoric  systems  which  bring 
us  up  to  the  present  or  historic  time. 

POT  HOLES.  Kettles.  Circular  holes,  sometimes  much  deeper 
than  wide,  worn  into  the  solid  rock  at  falls  and  strong  rapids  by 
sand,  gravel  and  stones  being  spun  round  by  the  force  of  the 
current. 

POT  STONE.  A  coarse  or  impure  variety  of  soap  stone;  so  called 
from  being  easy  to  cut  into  pots,  owing  to  its  softness. 

POWER  DRILL.  A  rock  drill  employing  steam,  air  or  electricity 
as  power. 

PRECIPITATE.  Wlien  a  substance  held  in  solution  in  a  liquid  is 
thrown  down  in  a  solid  form  by  the  addition  of  some  other  sub- 
stance in  solution,  the  resulting  solid  is  called  a  precipitate. 
When  a  sul}stance  held  only  mechanically  in  sus])ension  in  a 
\U[\\k\  settles  to  the  bottom,  it  is  called  a  sediment. 

PRIAX.    Ore  composed  of  small  pebbles  in  a  clay  matrix. 

PRILL.     A  good-sized  piece  of  pure  ore. 

PRIMARY.     See  Palaezoic. 

PRLMITRE.     See  Archean. 

PRIMORDIAL.  The  name  given  by  Barrande  to  the  oldest  fossili- 
ferous  rocks  as  develo})ed  in  Bohemia.  It  corresponds  to  the 
Briti.«<h  Cambrian. 

PROP.  A  piece  of  timber  or  metal  placed  normally  to  the  roof  or 
wall  for  its  support. 

PROSPEC  T.  The  name  given  to  underground  workings,  the  value 
of  which  has  not  yet  been  made  manifest;  the  name  given  to 
an  undeveloped  mining  ])roperty. 

PROSPECTIX(r.  A  search  for  deposits;  applied  both  to  the  seeking 
of  undiscovered  veins  and  to  the  investigation  of  the  value  of 
known  veins  by  exploration. 

PROSPECTOR.  A  jjcrson  engaged  in  exploring  for  valuable  mine- 
ral-; or  in  testing  supposed  discoveries  of  the  same. 

PROTOCiENE.  A  variety  of  granite  in  which  talc  takes  the  place 
of  mica,  so  called  by  the  Erench,  who  supposed  that  it  was  the 
first  form  of  the  granite.  The  granites  of  Cornwall,  England, 
which  decompose  and  yield  Kaolin  are  of  this  kind. 

PSEEDOMORPII.  Ealse  form;  the  name  given  to  crj'stalline  forms 
of  a  composition  not  proper  to  such  forms.  They  may  be  mere 
castes  occupying  cavities  from  which  crystals  have  been  removed 

PCDDIXG-STOXE.    Conglomerate,  with  round  pebbles  in  it. 
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l^UDDLE.     To  temper  clay. 

PUDDLE-CLAY.     Puddle  clay,  the  tempered  clay  made  use  of  in 

puddling  a  shaft. 
PUMICE.     A  very  light,  porous  and  vesicular  lava,  which  will  float 

on  water;  a  sort  of  volcanic  froth.    Its  color  is  generally  whitish 

or  light  gray. 
PUMP.    Any  mechanism  for  raising  water  out  of  a  mine. 
PUTTEE.     A  young  man  who  conveys  coal  from  the  workings  to 

the  horse-way. 
PYRITES.  (White).    A  sulphide  of  iron.    (Yellow).    A  sulphide  of 

copper.    Also  see  Iron  Pyrites. 
PYROLUSITE.     Black  oxide  of  manganese;  used  for  making  oxy- 
gen for  illuminating. 
PYRO-SCHISTS.       Bituminous    shales    which    yield    hydrocarbon, 

oils  and  gases  on  distillation. 
PYROXENE.     See  Augite. 
PYRRHOTITE.     See  Iron  Pyrites. 
PULSOMETER.     A  kind  of  a  steam  condensing  pump,  acting  on  the 

principles  of  a  vacuum  pump;  more  properly  a  pulsating  steam 

pump. 

Q. 

QUARRY.  Any  open  work  in  rock  on  a  plan  of  excavating  the  en- 
tire mass,  as  distinguished  from  working  a  seam  or  vein  by 
shafts  or  approaches  under  cover. 

QUARTZ.  A  common  mineral  occurring  in  a  great  variety  of  forms. 
It  is  composed  of  the  elements  silicon  and  oxygen.  It  crystal- 
lizes in  the  hexagonal  system.  The  transparent,  colorless  variety, 
which  is  the  purest  form,  is  called  rock-crystal.  White,  or  milk 
quartz  is  a  very  common  vein  stone.  Gold  occurs  most  fre- 
quently with  quartz,  but  only  a  small  proportion  of  quartz  veins 
contain  gold.  The  numerous  varieties  of  quartz  may  be  classified 
in  three  groups:  (1)  The  vitreous,  like  rock-crystal,  rose  quartz, 
amethystine  quartz,  etc.;  (2)  the  chalcedonic,  like  chalcedony, 
charnelion  agate,  flint,  etc.;  (3)  the  jaspary,  like  jasper,  blood- 
stone, lydian  stone,  etc. 

QUARTZITE.  Quartz  rock;  a  rock  composed  of  grains  of  quartz 
cemented,  or,  as  it  were,  fused  together  by  the  same  substance. 
Quartzites  are  indurated  sandstones;  they  often  contain  grains 
of  felspar.  Among  the  Huronian  rocks,  great  depths  of  quartz- 
ites occur  from  Lake  Huron  north  and  north-eastward,  and  on 
the  north-west  side  of  Hudson  Bay. 
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QrATKHXAIJV.     See  Post-Tertiary. 

C^U'KKH.    A  small  cavity  or  fissure. 

Ql'ICK.  (Adjective).  Soft  running  ground;  an  ore  or  i)ay  streak 
is  said  to  be  (juickening  when  the  associated  minerals  indicate 
liihor  minerals  ahead. 

(^riCKLLMl'].  When  carbonate  of  lime  has  been  thoroughly  cal- 
cined, this  results.  By  the  addition  of  water,  it  forms  hydrate 
of  lime,  the  process  being  called  slacking. 

QT'ICKSILVKI?.  A  common  name  for  mercury;  one  of  the  metallic 
elements  remarkable  for  its  low  melting  point,  being  liquid 
down  to  40  degrees  F.  below  zero. 

R. 

KAC'E.     An  artificial  canal  for  conveying  water. 
b'ACK.    An  inclined  frame  on  whicli  the  ores  are  washed  and  sepa- 
rated from  the  slime. 
K  A  ITER  TIMBERING.     That  in  which  the  timbers  appear  like 

roof  rafters. 
i?AISE.    A  shaft  or  winze  which  has  been  worked  from  below. 
RAKE.    A  term  applied  to  a  vein  when  oblique  or  vertical. 
KAXDOM.     The  direction  of  a  raking  vein. 
RANGE.     A  chain  of  mountains  or  hills;  also  a  belt  or  strip  of 

country  within  which  certain  economic  minerals  arc  supposed 

to  occur  or  run. 
\\\\\  QI'ARTZ.     Quartz  that  has  undergone  no  treatment,  such  as 

l)urning  or  reduction,  prior  to  being  ])laccd  under  stamphead. 
l^APPKH.    A  lever  at  the  toj)  of  a  shaft  or  inclined  i)lane  for  signals 

from   the  ])ottom. 
iJi'!A('HI']R.     A  slim  prop  reaching  from  one  wall  to  the  other. 
REAM  Ell.    An  enlarging  tool. 
RKCENT.     The  present  geological  time,  although  it  extends  back 

through  a  vast  period  of  years.    All  or  nearly  all  existing  species 

of  animals  have  lived  through  the  recent  e])och. 
i.'l*'I>r('lXG.     The  soi)aration  of  a  metal  from  its  compound. 
111! MI'.     In  milling  often  applied  to  quartz  vein.s,  or  veins  of  any 

kind;  also  to  solid  or  fixed  rock  in  general,  as  opposed  to  loose 

materials, 
in\FIXlX(J.     Purifying  the  ores. 
HEGrEATr>H.    A  sliding  door  to  apportion  the  amount  of  air  to  be 

admitted  into  a  section  of  a  mine. 
IiI"SIX.     Mineral   resin.    Substances  allied   in   composition    to  the 

resins  of  coniferous  trees,  such  as  amber. 
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RETICULATED.    A  net-like  arrangement. 

KIB.    A  pillar  of  vein  matter  left  to  support  roof  or  wall. 

lilBBONED.  When  the  stratification  of  rocks  is  very  distinct  or 
strongly  marked  on  a  small  scale,  as  by  contact  of  colors,  such  as 
may  often  be  seen  in  gneisses,  they  are  said  to  be  ribboned. 
When  the  lines  of  contrast  are  on  a  larger  scale,  they  are  said  to 
be  banded. 

RICKET.     See  Fang. 

RIDER.  An  ore  deposit  overlying  the  principal  vein  or  a  portion  of 
the  country  rock  enclosed  in  a  vein. 

RIDDLE.  A  box  or  vessel  with  a  perforated  bottom,  used  by  allu- 
vial gold  miners  for  separating  out  the  coarse  gravel. 

RIFFLES.  Cross-sections  of  timber  set  on  the  floor  of  a  sluice,  with 
irregular  spaces  between  them  in  which  the  gold  settles. 

RIPPLES.     Grooves  or  bars  across  sluices  for  washing  gold. 

RIPPLE  MARK.  The  wavy  surface  of  some  beds  of  sandstone  and 
mudstones,  produced  by  gentle  movement  in  shallow  water 
when  these  rocks  were  in  a  soft  condition. 

RISE.    See  Raise. 

ROBBING.  To  gut  a  mine;  to  work  for  the  ore  in  sight  without 
regard  to  supports,  reserves  or  any  future  consideration.  The 
taking  of  mineral  from  pillars. 

ROCHES  MOUTONNEES.  Rounded  hummocks  or  bosses  of  rock, 
like  whales'  backs,  smooth  and  striated  by  glacial  action. 

ROCK.  Commonly  used  to  indicate  any  stony  substance  occurring 
in  nature,  but  geologists  are  obliged  to  extend  its  meaning  so 
as  to  include  almost  everything  which  enters  into  the  composi- 
tion of  the  earth,  even  if  the  material  be  soft,  like  marl,  clay,  or 
sand.  Rocks  generally  consist  of  mixtures  of  different  mine- 
rals, although  some,  such  as  limestone,  serpentine,  quartzites, 
etc.,  are  composed  almost  entirely  of  one  mineral  species.  See 
Mineral. 

ROCK  BASIN.  A  depression  or  basin-like  excavation  in  the  solid 
rock,  sometimes  of  great  extent.  Nearly  all  of  our  numerous 
lakes,  even  the  largest  of  them,  are  entirely  surrounded  by  solid 
rock  or  lie  in  rock  basins. 

ROCK  CRYSTAL.     Transparent,  colorless  quartz. 

ROCKER.    See  Cradle. 

ROCK  FAULT.  A  disturbed  portion  of  a  vein  in  which  coal  is  re- 
placed by  sandstone. 

ROCK  SALT.  Common  salt  occurring  in  nature  in  solid  beds  or 
rock  massos. 
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KOCK  WATKK.    Water  that  percolates  through  rock. 

liOOF.    The  stratum  overliead. 

KOOF  AVOliK.    Aj)plied  to  a  vein  worked  overhead. 

lU)OM.  A  working  place  in  a  flat  mine;  corresponds  to  stope  in  a 
steep  vein. 

KOTTKX  STOXK.  A  soft,  light,  earthy  substance,  consisting  of 
silica  in  fine  grains,  resulting  from  a  decomposition  of  silicious 
limestone. 

liOYALTV.  A  rate  or  duty  payal)le  to  the  government  or  to  indi- 
viduals on  the  produce  of  a  mine. 

KTIMUJ'].     Loose  stones. 

lU'IUiLY  KEKF.    A  vein  much  broken  up. 

iU'X.  A  mode  of  contract  work  in  which  steep  parts  of  coal  seams 
are  driven  and  paid  for  by  the  lineal  foot  or  yard  of  progress. 

KUSTY.  Oxidized.  Ore  coated  with  oxide.  xVpplied  to  gold  which 
will  not  easily  amalgamate,  and  to  decomposed  pyrites  covering 
a  lode. 

Kl'TlLI*].  A  mineral  consisting  of  oxide  of  titanium.  It  is  found 
associated  with  titaniferous  ores,  and  occasionally  in  mica- 
schist,  granite,  etc. 


SADDLE.    The  ridge  of  a  stratum  or  ore  bed. 

SAFF/rV  CAGK.     One  supplied  with  safety  ap])liances. 

SAFETY  LAMP.  A  lani})  in  which  the  flame  is  protected  from 
immediate  contact  with  the  surrounding  atmosphere. 

SAl/riX(;.  Placing  foreign  ore  in  the  crevices  of  a  vein,  or  else- 
where, to  fraudulently  raise  its  apparent  value. 

SAMSOX-POST.  An  u])right  supi)orting  the  working  beam  which 
cDmmunicates  oscillatory  motion  to  pum])  or  drill  rods. 

SAXD-PFMP.     Pum]>  for  pumping  sand  and  water. 

SANDSTONi:.  Kock  composed  of  sand  more  or  less  consolidated 
or  cemented  together. 

SACCHAHOIDAL.  Having  the  texture  of  loaf  sugar,  as  fine- 
grained crystalline  limestone  or  marble. 

SCATiE.  A  loosened  fragment  of  rock  threatening  to  ))reak  off  and 
fail.  (2)  The  incrustation  deposited  in  boilers  from  evaporated 
waters. 

SC'AEE  OF  AIR.    Air  abstracted  from  the  main  current. 

SCALE  OF  TIAKDXESS.  The  relative  hardness  of  minerals  is  one 
of  their  most  convenient  tests.  There  are  ten  degrees.  See 
Hardness. 
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SCHIST.  Crystalline,  foliated  rock,  splitting  into  irregular  lenti- 
cular or  wedge-shaped,  plated.  There  are  many  kinds  of 
schists,  such  as  chloritic,  calcoid,  dioritic,  mica,  hornblende, 
etc.     See  Slate  and  Cleavage. 

SCHISTOSE.    Eesembling  or  having  the  nature  of  schist. 

SCOVAL  LODE.    A  tin  lode. 

SCRAPER.    A  tool  for  cleaning  out  drill  holes. 

SEAM.  This  word  was  once  used  to  indicate  the  divisional  plane 
or  line  between  beds  of  rock;  it  now  applies  to  the  bed  itself.  It 
usually  indicates  a  bed  of  a  different  kind  from  the  others  with 
which  it  is  associated,  as  a  seam  of  coal. 

SECONDARY.     See  Mesozoic. 

SECTION.  In  geology,  either  a  natural  or  an  artificial  rock-cut,  or 
the  representation  of  such  on  paper. 

SEDIMENT.  Any  matter,  such  as  mud,  sand,  etc.,  which  has  settled 
down  from  suspension  in  water.  Most  stratified  or  sedimentary 
rocks  have  been  found  in  this  way,  although  some,  as  certain 
limestones  and  colomites,  have  been  precipitated.  See  Precipi- 
tate. 

SEED-BAG.  A  water-tight  packing  of  flaxseed  around  the  tube  of 
drill  hole,  to  prevent  the  influx  into  the  hole  of  water  from 
above. 

SEGREGATION.  A  process  by  which  mineral  matter  has  been 
transfused  or  exuded  into  veins  and  openings,  especially  in 
crystalline  rocks. 

SEGREGATIONS.  All  those  aggregations  of  ore  having  irregular 
form,  but  definite  limits.  They  differ  from  beds  and  lodes  by 
the  irregularity  of  their  form;  from  impregnations  by  their 
definite  limits. 

SELENITE.     Gypsum  in  transparent  crystals. 

SELVAGE.  A  lining;  a  gouge;  a  thin  band  of  clay  often  found  in 
the  vein  upon  the  wall. 

SEPTL'M.    A  division  or  partition,  such  as  those  in  an  orthoceras. 

SEQUENCE.    Following,  succession,  coming  after,  continuation. 

SERICITE.  A  talc-like  hydrous  mica.  (Muscovite).  Occurring  in 
small  scales,  and  forming  sericitic  schist,  which  is  also  called 
talcoid  schist,  and  often  spoken  of  by  prospectors  as  talcose 
schist,  but  this  term  properly  applies  to  schists  composed  largely 
of  talc,  which  are  much  rarer. 

SERIES.  In  geology,  a  group  of  rocks  in  a  certain  order  or  succes- 
sion, or  a  set  of  beds  having  something  in  common. 
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SKKPKNTIXE.  A  oomi)act  rock,  rather  soft  or  sectile,  with  a  con- 
coidal  and  splintery  fracture  and  waxy  lustre.  When  jmwdered, 
has  a  greasy  feel.  Capahle  of  a  high  polish,  and  is  called  marble. 
Translucent  on  thin  edges.  In  color  it  has  various  shades  of 
^reen,  generally  dark  and  leek-green;  often  spotted  or  veined; 
these  are  called  vert-antique;  also  brown,  red,  yellowish,  etc. 
CV)nij)osed  of  hydrated  silicate  of  magnesia  and  a  little  iron.  The 
name  has  reference  to  its  colors,  suggestive  of  those  of  snakes. 

SKTT,  OK  SKT.  (1)  A  frame  of  timber;  (2)  a  portion  of  ground 
taken  by  a  tributer. 

SHAFT.  A  deep  pit  or  hole  sunk  through  earth  or  rock  for  the  pur- 
pose of  reaching  minerals.  Shafts  are  generally  rectangular  in 
cross  section,  and  })erpendicular,  or  approximately  so.  If  they 
underlie  far  from  the  perpendicular  they  are  called  slopes. 

SHAhK.  Fissile  argillaceous  rock,  splitting  with  the  bedding  as 
distinguished  from  slate,  which  cleaves  in  parallel  lines  inde- 
pendent of  the  bedding.  Shales  are  generally  softer  than  slates. 
There  are  many  varieties,  as  ordinary  argillaceous  or  clayey 
sluile,  liituminous  (like  the  Utica)  shale,  arenaceous,  ferrugin- 
ous, calcareous,  etc. 

SIIAKIXG  TABLE.  A  slightly  inclined  table  to  which  a  lateral 
shaking  motion  is  given  by  means  of  a  small  crank  or  an  ex- 
centric.  Water  is  allowed  to  flow  over  them  and  they  are  cov- 
ered with  co])])er  ])lates  coated  with  mercury  for  the  purpose  of 
amalgamating  gold  or  silver.  They  may  also  be  provided  with 
ripples  or  ruflles  and  used  in  separating  alluvial  gold. 

SHE  AVE.     A  grooved  wheel  over  which  a  rope  is  turned. 

SHELF.     The  solid  rock. 

SHELL  ^L'VKL.  A  light  colored  calcareous  deposit  in  the  bottoms 
of  small  lakes,  composed  largely  of  dead  fresh  water  shells,  but 
apj)nrciitly  also  to  some  extent  of  precipitated  carbonate  of  lime, 
and  the  bard  ])arts  of  minute  organisms,  used  for  manure. 

SHELL  Vl'^W.   See  sludger. 

S!Il'!LTiV.    Broken  ground. 

SHIFT.  The  time  during  which  one  set  of  men  works  in  a  min*-. 
Tliore  are  usually  two  shifts  of  ten  hours  each,  in  the  24  hours, 
but  when  great  expedition  is  required,  three  shifts  of  eight  hours 
each   may  be   worked. 

SHINGLE,  founded  stones  and  pebbles,  larger  than  gravel  and 
smaller  than  boulders,  forming  ancient  or  modern  benches. 

SHODE,  OR  SHOAH.  A  fragment  of  ore  washed  down  naturally 
from  its  bed. 
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SHODIXG.     The  tracking  of  boulders  towards  the  vein  or  rock 

from  which  they  have  come. 
SHOE.   With  which  the  stamps  in  gold  mills  are  shod. 
SHOOT.   See  Chute.    Also  the  richest  ore  streaks  in  a  vein  which, 

in  the  profile  of  the  vein,  may  run  at  any  angle  to  the  horizon. 
SICKENING  OF  QUICKSILVER.    See  Flouring. 
SILICA.     Siles.     The  same  in  composition  as  quartz;  used  more 

frequently  in  chemical  language  for  this  substance. 
SILICIOUS.    Relating  to  silica. 
SILICIFIED.     Made  into  silica.    Organic  remains,  both  plant  and 

animal,  are  often  thus  converted. 
SILL.    The  floor  piece  of  a  timber  sett,  or  that  on  which  the  track 

rests.    Also  a  windlass  frame. 
SILT.    Mud,  fine  sand,  etc.,  deposited  in  harbors,  estuaries,  lagoons, 

etc.,  from  the  slacking  of  the  currents  which  have  borne  them 

along. 
SILURIAN  SYSTEM.    The  second  system  in  ascending  order  of  the 

apalaeozoic  period. 
SILVER.     A  metallic  element;  the  whitest  of  the  metals;  specific 

gravity  10.53;  fusing  point  1,873  degrees.    Symbol  Ag.   Atomic 

weight  108. 
SILVER  GLANCE.     Sulphide  of  silver. 
SINK  HOLES.    A  lump  or  sink  at  the  bottom  of  a  shaft. 
SINUOUS.     Curving,  winding. 
SKID.    A  wooden  beam,  scantling  or  other  timber,  used  for  sliding 

heavy  weights  upon. 
SKIMPINGS.     The  skimmings  of  waste  off  the  body  of  ore  lying  in 

a  vat. 
SKIP.     A  hoisting  bucket. 
SLAB.    A  wide  flat  stone;  the  outside  cut  off  a  log  of  wood  in  sawing 

it  into  planks. 
SLACK.    Small  dirt  or  coal. 
SLAG.     Metallic  dross  or  recrement. 
SLATE.     Bony  coal  and  hard  clay. 
SLEEPING  PARTNER.     A  shareholder  in  a  claim  who  does  not 

work  in  it. 
SLIDE.     One  kind  of  fault, — the  vertical  dislocation  of  a   lode. 

Also  the  mass  or  loose  rock  overlying  either  lode  or  country. 

See  Fault,  or  Dislocation. 
SLIMES.   Mud  containing  ores. 
SLIP,     A  dislocation,  as  to  a  vein. 
SLITTER.    See  Pick. 

G7— M 
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SLOPE.  An  incline.  It  is  an  inside  slope  when  it  does  not  extend 
to  the  surface. 

SLUlHiK.     Mud  flowing  from  a  ])uddling  machine. 

SLrD(iK]{.  A  cylinder  liaving  an  u))ward  opening  valve  at  the  bot- 
tom, which  is  lowered  into  a  bore  hole  to  pump  out  the  sludge 
or  fine  rock  resulting  from  drilling. 

SLUICK.  A  series  of  boxes  set  in  lime  and  floored  with  ruffle 
blocks. 

SLriCK-BOX.  A  long  trough  or  flume  with  ripples,  for  catching 
alluvial  gold  when  the  earth  is  washed  down  it  by  water. 

SMKLTlXCi.  The  reduction  of  metals  from  their  ores  in  furnaces. 
It  is  a  form  of  the  word  smelt.  In  smelting,  the  ore  is  melted. 
In  other  processes  it  is  roasted. 

SMI  FT.    A  slow-burning  fuse. 

SC)LK.     The  floor  of  a  horizontal  working. 

SOLLAK.  The  })lank  flooring  of  a  gallery  covering  a  gutterway  be- 
neath.   Also  the  platform  in  a  shaft  between  two  ladders. 

SOrCII.     A  drain.     (Knglish). 

Si'AX(;LK-(;OLI).   Gold  in  the  form  of  smooth,  flat  scales. 

SPAK.  Crystalline  vein-stones  which  break  along  cleavage  planes 
as  calcsj)ar,  fluorsi)ar,  felspar,  bitterspar,  heavyspar,  etc. 

SPECIFIC  GRAVITY,  in  regard  to  solids,  means  their  weight  re- 
latively to  an  equal  bulk  of  water  at  a  temperature  of  60  de- 
grees F. 

SPECIMEN.  Properly  speaking  a  sample  of  anything;  but,  amonir 
miners,  it  is  often  restricted  to  selected  or  handsome  minerals, 
as  fine  pieces  of  ore,  crystals,  or  pieces  of  quartz  containing 
visible  gold. 

SPFCFLAK.   ^lirror-like,  as  specular  iron  ore,  a  variety  of  hematite. 

SPFARS.     Pumi)-rods. 

SP|]j1JX(}.  Timbering  used  in  quicksand  or  loose  ground,  where 
lathes  are  driven  behind  timbers  and  kept  flush  with  the  heading. 

SPIELS.    Thin  Imrs  of  iron  or  wood. 

Sl'OOX,  A  slender  iron  rod  with  a  rup-shaped  projection  at  right 
anudes  to  the  rod,  used  for  sora])ing  drillings  out  of  a  bore  hole. 

SiML\(;.  A  billet  of  wood  used  to  block  the  wheels  of  a  car  and 
check  its  speed.  Sprags  are  ])ermanently  used  on  self-acting 
inclines.  A  very  steep  line  requires  a  sprag  in  each  of  the  four 
wheids,  while  on  a  moderate  pitch  only  one  may  be  necessary  to 
'•lock  a  hind  wheel.    Also  a  short  prop. 

SPIK.  An  offshoot  or  branch  vein;  a  subordinate  range  of  hills  or 
iiiDuntnins  connected  with  the  main  chain. 
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SQUARE  SETT.    A  variety  of  timbering  for  large  excavations. 

SQUEEZE.  The  closing  of  a  room  by  the  setting  of  the  roof  or 
the  rising  of  the  floor.    The  thinning  away  of  a  seam. 

SQUIB.    A  slow  fuse  for  igniting  an  explosive. 

STALACTITES.  Tapering  or  icicle-shaped  projections  of  travertine 
hanging  from  the  roofs  of  caves  or  fissures,  formed  by  the  drip- 
ping of  lime  water. 

STALAGMITES.  Of  the  same  composition  and  form  as  stalactites, 
Hut  have  grown  upwards  from  floors  of  caves,  etc.,  on  which  lime 
water  has  dripped. 

STAMPS.     Machine  for  crushing  ores  by  vertical  stroke. 

STAMPEE-BOX.     See  Mortar-box. 

STAMP-HEAD.  A  heavy  and  nearly  cylindrical  cast  iron  head 
fixed  on  the  lower  end  of  the  stamp-rod,  shank  or  lifter,  to 
give  weight  in  stamping  the  ore.  The  lower  surface  of  the 
stamp-head  is  generally  protected  by  a  cheese-shaped  "  shoe  "of 
harder  iron  or  steel  which  may  be  removed  when  worn  out. 
These  shoes  work  upon  dies  of  the  same  form  laid  in  the  bottom 
of  the  mortar  or  stamper-box. 

STAMP-MILL.  A  mill  for  stamping  ores;  used  for  reducing  those 
of  gold,  silver,  tin,  copper,  etc. 

STANNIFEROUS.     Carrying  tin. 

STATION.  An  excavation  adjoining  a  shaft  for  receiving  the  pump 
or  V  balance-bob,  or  for  landing  the  hoisting  conveyances. 

STEATITP],  OR  SOAPSTONE.  A  massive  variety  of  talc;  a  very 
soft  rock,  having  a  soapy  or  greasy  feel;  it  is  a  silicate  of  mag- 
nesia with  a  little  water. 

STOCKWORK,  or  STOCKWERKE.  A  thick  mass  of  reticulating 
metalliferous  veins,  the  country  rock  between  them  being  also 
charged  with  pockets  and  impregnations  of  ore.  Stockworks 
have  seldom  any  great  length  in  proportion  to  their  width.  They 
may  be  described  as  indefinite  aggregations  or  accumulations  of 
ore  of  a  general  lenticular  form,  but  apt  to  recur,  especially  in 
depth,  as  if  connected  with  some  line  of  fracture. 

STONE  AGE.  The  period  when  men  used  implements  of  stone 
instead  of  metal. 

STONE  OF  ORE.     A  piece  of  ore. 

STOPF.     A  step.     The  excavation  of  a  vein  in  a  series  of  steps. 

STORING.  When  a  mine  has  been  opened  by  sinking  shafts  and 
driving  levels  (called  simply  "  sinking  and  driving  "),  the  next 
process  is  to  stope  out  the  ore,  which  consists  in  excavating  it 
either  upwards  from  the  roof  of  each  level,  called  overhand  stop- 
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ing;  or  downward  from  the  floor,  called  underhand  sloping. 
The  latter  requires  all  the  material  to  be  removed  out  of  the 
mine,  whereas  by  the  overhand  process,  the  refuse  may  be  left 
supimrted  on  stalls  or  flooring  made  of  timber. 

STOW.  To  pack  a  drive  with  stow  or  mullock,  so  as  to  give  support 
to  the  roof. 

STOAVIXG.  The  debris  of  a  vein  thrown  back  of  a  miner  to  support 
the  roof  or  hanging  wall  of  an  excavation. 

STRATI FlCxVTION.  Eclating  to  the  arrangement  in  strata  or 
layers. 

STiLVTIGKAPIIY.  The  description  of  stratigraphical  arrangement 
or  its  delineation  on  a  map. 

STHATl^^I.     A  ])ed  or  layer  of  rock;  strata,  more  than  one  layer. 

STKKAK.  The  color  of  a  mineral  when  scratched.  When  a 
mineral  is  rubbed  on  the  surface  of  unglazed  porcelain,  the 
streak  is  well  brought  out. 

STHIAE.     Fine  parallel  lines,  either  grooves  or  ridges. 

STIUKE.  The  course  or  bearing  of  the  outcropping  edges  of  in- 
clined strata,  in  reference  to  the  horizon,  or  in  otlier  words,  the 
strike  is  the  intersection  of  the  plane  of  the  bedding  with  the 
horizontal  plane;   it  is  therefore  at  right  angles  to  the  dip. 

STIlIXCi.  A  very  small  vein,  either  independent  or  occurring  as  a 
dropper  of  a  larger  vein. 

STIMXG-KODS.  A  line  of  surface  rods  connected  rigidly  for  the 
transmission  of  ])ower;  used  for  operating  small  pumps  in  ad- 
joining shafts  for  a  central  station. 

STIUPIMNG.  l^emoving  the  earth  or  rubbish  from  the  outcrop 
of  a  vein  or  from  any  rock  surface. 

STUTX'TrKK.  Tlie  arrangement  of  rock  masses,  such  as  their  being 
bedded,  jointed,  slaty,  schistose,  basaltic,  columnar,  etc.;  also 
the  attitude  of  rocks  and  thoir  positions  relatively  to  each  other. 

STrLTj.  The  ])latf()rm  or  flooring  of  timber  fixed  between  the  walls 
of  a  mine  in  overhand  stoping,  for  receiving  the  refuse  rock. 

SrrLL  DIKT,  or  STl'LL  ROCK.     :Material  supported  upon  the 

stulls. 

STTMP.     A  pillar  between  the  gangway  and  its  parallel  airway. 

SnUJMATTOX  THEORY.  That  which  refers  the  filling  of  fis- 
sures to  material  deposited  from  ascending  steam,  or  by  conden- 
sation from  a  gaseous  condition. 

ST'RSTDEXCE.     A  sinking  down  of  a  part  of  the  earth^s  crust. 

STLPHIDE.     The  chemical  union  of  sulphur  with  a  metal. 


a  LOS  8  ART  OF  MINING  TERMS  1061 

SULPHTJRET.     A  sulphide.     Sulphide  is  the  more  recent  and  ap- 
proved term. 
SUMP.     A  deepening  at  the  bottom  of  a  shaft  to  receive  the  difiin- 

age  of  a  mine,  and  from  which  the  water  is  pumped. 
SUPERFICIAL  DEPOSITS.     Deposits  forming  the  surface  mostly 
of  a  soft  or  incoherent  character.     In  Canada  they  include  the 
Pleistocene,  or  Post-Pleistocene  and  recent  deposits. 
SUPERPOSITION.     The  order  in  which  rocks  are  placed  above 

one  another. 
SURFACE  GEOLOGY.     The  geology  of  the  superficial  deposits  and 

of  the  surface  of  the  fundamental  rocks. 
SWAB-STICK.     A  stick  frayed  out  at  one  end;   used  for  cleaning 

the  sludge  out  of  holes  in  process  of  being  bored  for  blasting. 
SWALLOW  HOLES.     Natural  holes  on  the  surface,  caused  by  sub- 
sidence of  rocks;   also  caverns  or  openings  where  the  water  dis- 
appears. 
SWAMP.     A  trough-shaped  basin  in  a  coal  mine. 
SYENITE.     Originally  applied  to  a  reddish  crystalline   granitoid 
rock,  from  Syene  in  Egypt,  consisting  of  felspar,  hornblende 
and  quartz;  now  called  quartz-syenite,  while  syenite  has  come  to 
mean  a   crystalline   granitoid  rock,   consisting   of   felspar  and 
hornblende  without  quartz. 
SYNCLINAL.     When  stratified  rock  dip  from  opposite  sides  toward 
a  common  line,  the  arrangement  is  called  a  synclinal;    the  re- 
verse of  anti-clinal. 
SYNDICATE.     An  association  or  council  of  persons;   in  use  to  de- 
signate any  combination  formed  to  carry  out  a  great  financial 
enterprise. 
SYSTEM.     A  great  series  of  strata,  having  some  general  character 
in  common.     As  a  division  of  the  rocks  of  the  earth's  crust,  the 
system  ranks  next  above  the  formation  in  comprehensiveness. 
Formations  are  somewhat  local  divisions,  and  many  of  them  can 
only  be  recognized  in  one  country,  whereas  the  systems  are  suf- 
ficiently comprehensive   to   be   recognized  in   all   parts   of   the 
world.     The  systems  in  ascending  order  are:    Laurentian,  Hu- 
ronian,  Cambrian,  Silurian,  Devonian,  Carboniferous,  Permian, 
Triassic,  Jura  sic.  Cretaceous,  Eocene,  Miocene,  Pliocene,  Plie- 
stocene  and  Recent. 
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TACK.    Ap])lied  to  vein-stone  much  mixed  with  Mullock. 

TACKLE.     The  windlass,  rope  and  hueket. 

TAILIXCiS.  Tile  fine  waste  material  from  jiggers  and  crushing 
mills,  that  from  the  latter  is  carried  out  by  water  and  is  as  fine 
as  sand. 

TAH..  KACK.  The  channel  for  carrying  off  the  spent  water  of  a 
mill,  or  from  a  washing  process. 

TAIL  IU)PE.  The  secondary  rope  used  for  balance,  which  is  at- 
tached underneath  the  cages  of  a  hoisting  plant,  or  at  the  tail- 
end  of  the  loaded  and  empty  trains  of  cars  on  a  slope  for  raising 
the  empty  cars  or  skips. 

TAILINGS  MACIIIXK.     A  machine  for  dressing  the  tailings. 

TALC.  A  very  soft  mineral,  being  11  in  the  scale  of  hardness; 
occurs  in  laminae  like  mica,  but  is  not  elastic;  has  a  pearly 
lustre  and  greasy  feel;  ])revailing  color,  greenish;  is  a  silicate 
of  magnesia;  enters  into  the  composition  of  talcose,  schist, 
soapstone  or  steatite,  the  variety  of  granite  known  as  protogene, 
etc.;  is  used  in  the  manufacture  of  crayons,  crucibles  and 
jiorcelain. 

TALCOID.     Kesembling  talc,  as  talcoid  schist.     Sec  Sericite. 

TALCOSK.     Containing  talc;   as  i)otstone,  stetite  and  talcose  schist. 

TALCOSK  GRANITE.     See  rrotegene. 

'J' ALLS.  In  geolog}',  the  slo])ing  mass  of  fallen  rocks,  accumulated 
at  the  base  of  a  cliff  or  preci})ice. 

TAMPING.  The  crushed  rock  or  other  material  which  is  ham- 
mered tightly  down  over  the  ex})losive  in  a  drill  hole  for  blast- 
ing. Also  the  process  of  making  a  bore  hole  gas-tight  by  the 
use  of  clay. 

TAMPING  BAR.  An  iron  bar  shod  with  copper  to  obviate  striking 
fire,  used  for  driving  down  the  tamping. 

TAPPET,     'i'he  i)rojection  on  the  stamp  shaft  lifted  by  the  cam. 

TAR.  Soft  pitch  or  thickened  petroleum,  found  in  cavities  of  some 
limestones,  as  those  of  the  corniferous  formation  in  Ontario; 
also  in  those  of  the  township  of  Keppel,  M'est  of  Owen  Sound. 
Along  some  parts  of  the  Athabasca  Kiver  in  the  North- West 
Territory,  much  mineral  tar  has  exuded  from  the  rocks. 

TF.MPKKIX(;.  The  act  of  reheating  and  properly  cooling  a  bar 
of  metal  to  any  desired  degree  of  elasticity. 
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TP:RRA  COTTA.     The  "  baked  earth  "  of  the  Italians.     Kiln-burnt 
clay,  assuming  a  peculiar  reddish-brown  color,  fashioned  into 
vases,  statuettes,  and  other  mouldings. 
TERKA  SIENNA.     See  Ochre. 

TERRAIN.     A  group  of  strata,  a  zone  or  a  series  of  rocks.     This 
word  is  used  in  the  description  of  rocks  in  a  general  provisional, 
or  non-committal  sense. 
TERRACE.     A  nearly  level  shelf  of  land  abutting  on  higher  ground 
and  dropping  off  suddenly  on  the  lower  side.     This  steep  bank 
is  due  to  the  former  wearing  action  of  some  body  of  water  which 
cut  it  away. 
TERTIARY  PERIOD,  OR  AGE.     Also  called  the  Cainozoic  period. 
The  third  grand  division  of  geological  time  above  the  Azoic,  or 
the  fourth  in  all.     It  comprises  (in  ascending  order)  the  Eocene, 
Miocene  and  Pleiocene  systems. 
TESSELLATED.     A  surface   divided  into   squares   or   figures  ap- 
proaching squares,  by  joints  or  natural  divisions. 
TEXTURE.     The  coarseness  or  fineness,  character,  arrangement  etc., 

of  the  component  grains  or  particles  of  a  rock. 
THRP^AD.     An  extremely  small  vein,  even  thinner  than  a  string. 
THROUGHS,  or  THIRLING.     A  passage  cut  through  a  pillar  to 
connect  two  rooms.  i 

THROW.     The  amount  of  dislocation  of  a  vein.  '      ( 

TILL.     The  Scotch  name  for  hardpan,  boulder  clay  or  the  unstrati- 
fied  stony  clays  of  the  drift  formation;   a  convenient  term  now 
generally  adopted  by  geologists  for  these  deposits. 
TIPPLE.     The  place  where  cars  have  their  contents  dumped. 
TITANIFEROUS.       Carrying  titanium,   as  titaniferous  iron   ore. 

See  Ilmenite. 
TITANITE^  or  SPHENE.     A  mineral  consisting  of  silicate  of  tit- 
anium and  lime,  generally  darkly  colored,  occurring  among  the 
upper  Laurentian  rocks. 
TITANIUM.     A   widely   distributed   dark   grey   metallic    element, 

found  in  small  quantities  in  many  minerals. 
TOR.     A  rounded  mass  of  rock  left  by  the  decay  of  surrounding 

parts  in  elevated  situations. 
TOSSING.     The  process  of  finally  towing  or  rinsing  by  agitation  in 

water. 
TOURMALINE.  A  mineral  occurring  in  long,  usually  striated 
prisms,  in  the  ancient  crystalline  rocks;  generally  dark  in  color, 
harder  than  quartz,  and  complex  in  composition,  but  consisting 
principally  of  silicate  and  borate  of  alumina,  with  some  iron, 
magnesia,  lime,  fluorine,  and  different  alkalies. 
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TRACHYTE.  A  volcanic  rock  or  lava,  common  in  Tertiary  and 
Post-Tertiary  times;  consisting  i)rincii)ally  of  a  glassy  variety 
of  orthoclase,  called  Sanidine,  and  some  triclinie  felspar,  to- 
getlier  with  hornblende,  mica,  magnetite,  etc.  It  is  character- 
ized by  its  rough  fracture. 

TRAM.     The  car  of  a  tramway  or  light  railway. 

T HAMMER.     One  who  pushes  cars  along  the  track. 

TRANSITION.  Intermediate.  A  term  used  by  the  older  geologists 
for  rocks  which  came  between  their  better  defined  divisions  ; 
but  little  used  at  present. 

TRANSLUCENT.  Admitting  the  passage  of  light,  as  milk-quartz, 
but  not  capable  of  being  seen  through. 

TRANSPARENT.  That  may  be  seen  through,  as  rock  crystal,  Ice- 
land spar,  selenite,  etc. 

TRAP.  A  general  term  for  igneous  rocks,  such  as  the  greenstones, 
basalts,  amygdaloids,  most  porphyry,  etc.,  but  too  indefinite  for 
modern  geological  language. 

TRIOIOLITE.  A  variety  of  hornblende  in  radiating  or  columnar 
aggregates,  generally  light  colored  with  pearly  lustre. 

TREND.     The  course  of  a  vein. 

TI?IASSIC  SYSTEM.  The  first  or  lowest  system  of  the  messozoic 
or  secondary  period. 

TRIlJUTE.  A  system  of  contract  mining  by  which  the  miner  re- 
ceives his  pay  out  of  the  gross  value  of  the  ore  sold,  less  a 
certain  deduction  for  royalty  to  the  mine  owner. 

TRIIU'TEHS.     Miners  paid 'by  results. 

TROLLY.     A  small  carriage  truck  having  no  body. 

1'RIL0P>ITES.  A  family  of  crustaceans,  so  named  from  their 
bcdics  as  viewed  from  above,  l)eing  divided  longitudinally  into 
three  lobes.  They  embrace  many  genera  and  species;  are  most 
abundant  in  the  Cambrian  and  Silurian  systems,  dying  out  in 
the  Carboniferous;  so  tliat  the  rocks  in  which  the  remains  of 
these  creatures  are  found  may  be  ])ronounced  to  be  below  the 
coaI-l)earing  strata. 

'I'ROriU.E.     See  Fault. 

I'ROT'Ciir.  In  geology,  synonymous  with  basin  and  synclinal,  whieli 
see. 

'J'lM'CK.  A  small  tramcar  for  carrying  coal,  rock  or  ore  along  a 
level  in  a  mine  or  out  to  a  shoot  or  dump.  Also  goods  paid 
instead  of  money  for  wages. 

TnUUNG.     An  iron  or  wooden  cylindrical  lining  of  shafts. 

I'UJUNG.     The  tube  lining  of  bore  holes. 


i 
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TUFA.  Any  open,  porous,  or  vesicular  masses,  as  volcanic  tufa,  cal- 
careous tufa,  etc. 

TUFT.     A  soft  sandstone;  also  calcareous  deposits. 

TUNNEL.  A  level  driven  from  the  side  of  a  hill,  etc.,  into  a  mine, 
or  driven  within  the  mine;   equivalent  to  adit,  level  gallery,  etc. 

TUNNEL  CLAIM.     A  claim  worked  by  means  of  a  tunnel. 

TRUNCATED.     Cut  or  broken  off  abruptly. 

TURTLE  STONES.  Large  nodular  concretions  found  in  certain 
<^lays  and  marls.  In  form  they  have  a  rough  resemblance  to 
turtles,  and  this  appearance  is  increased  by  their  being  divided 
into  angular  compartments  by  cracks  filled  with  spar,  reminding 
one  of  the  plates  on  the  shell  of  a  turtle.  They  are  common 
m  the  cretaceous  marls  of  the  North- West  Territories. 

TUT  WORK.  Dead  work,  workers  in  barren  ground;  work  paid  for 
in  the  lump,  as  distinguished  from  tribute  work. 

TUYERE.     The  aperture  for  admitting  air  into  a  furnace. 

TYMP.  A  short  piece  of  timber  placed  horizontally  for  supporting 
the  roof. 


U. 

UNCONFORMABLE.     See  Conformable. 

UNCTUOUS.     A  greasy  feel,  such  as  that  of  soapstone,  powdered 

serpentine,  certain  clays,  etc. 
UNDERHAND  WORK.     Picking  or  drilling  downwards. 
UNDERHOLDING.     See  Holding  and  Curving. 
UNDERLAY.     Applied  to  an  inclined  vein. 
UNDERLIE.     The  inclination  of  a  vein  from  the  perpendicular; 

whereas  dip  is  the  inclination  of  a  bed  from  the  horizon. 
UNIVALVE.     A  mollusc  having  a  single  shell.     A  bivalve  niollusc 

has  two  shells. 

UNSTRATIFED.  Rocks  which  are  not  in  beds  or  strata,  as  granite, 
syenite,  greenstone,  etc. 

UPCAST.     A  ventilating  shaft  where  the  air  ascends. 

UPHEAVAL.  A  lifting  up  as  if  by  some  force  from  below,  of  stra- 
tified or  other  rocks. 

UPRAISE.  An  auxiliary  shaft;  a  mill  hole  carrying  from  one  level 
up  toward  another. 

UPTHROW.  An  upward  displacement  of  rock  along  a  line  of  break 
or  fissure. 
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V. 

\'KIX.     An  occurrence  of  ore  usually  disseminated  through  a  gangue 

or  vein-stono,  and  havin<;  a  more  or  less  regular  development 

in  lengtli,  widtli  and  deptli. 
VKIX-STOXK.     Tlie  mineral  matter  filling  a  vein,  exclusive  of  the 

ore.     See  (iangue. 
A'EIXKD.     ^larked  or  streaked  with  veins  or  lines  of  color  in  various 

directions,  as  of  some  marbles. 
VKX'^A.     The  branches  of  the  Veta,  or  main  vein.     (Spanish). 
\KXA  or  VKTA  ^lADRK.     A  mother  vein. 
VEKD-AXTIQI'K  MAKBLK.     A  variety  of  green  serpentine  with 

j)atches  and  veins  of  white  calcspar,  and  capable  of  a  fine  polish. 

A])undant  in  eastern  townships,  Province  of  Quebec. 
VEKMTLTOX'.     A  bright  red  pigment,  consisting  of  the  sulphide  of 

nierciiry.     See  Cinnabar. 
A'Kirri'HHA.     A  joint  of  the  backbone  of  any  vertebrate  animal. 
VKKTKUKATA.     One  of  tlie  ])rovinces  or  primary  divisions  of  the 

animal  kingdom. 
\'ESICrLAH.     Containing  little  bladder-like  cavities,  such  as  some 

lavas. 
VHTA.     A  vein. 
VlTKKOrS.     Like  glass. 
\'1TH1FY.,     To  make  like  glass. 
VOLCANIC.     Pertaining  to   volcanoes.     Volcanic  rocks  are  those 

of  igneous  origin,  formed  at  or  near  the  surface,  such  as  lava, 

amygdaloid  and  volcanic  ash;    whereas  igneous  rocks  formed  at 

a  depth  and   under  pressure  arc  generally  crystalline,  and  are 

railed  plutonic.     See  Igneous. 
\'OLT.     The  unit  of  electromotive  force. 
\'OLTAGi\.     Electromotive  force  reckoned  in  volts. 
VU(iIL     A  cavitv  in  the  rock. 


w. 

\VA(JON-HKEAST.  One  from  which  ore  or  coal  can  be  carried  by 
wagon. 

WALL.  The  jdane  of  a  country  where  it  touches  the  side  of  a  vein 
when  used  in  reference  to  lodes.  The  side  of  a  level  or  drift, 
when  used  with  reference  to  workings. 

WALLS  OF  A  VEIX.     Sep  Foot  Wall,  also  Hanging  Wall. 
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AVASH  DIRT.     Gold-bearing  earth  worth  washing. 

AVASTE.     The  debris  of  an  excavation.     See  Gob  and  Goaf. 

WATERSHED.  The  height  of  land  or  divide  from  which  the  na- 
tural drainage  of  a  district  flows  in  opposite  directions. 

WEATHERING.  The  change  which  the  surface  of  a  rock  under- 
goes by  exposure  to  weatlier. 

WEDGING.  The  material,  moss  or  wood,  used  to  render  the  shaft 
lining  tight, 

WHEAL.  A  pit  or  hole  in  the  ground.  A  mine.  The  names  of 
most  mines  in  Cornwall  are  preceded  by  the  word  Wheal.  Old 
form,  Huel.     (Cornish). 

WHIM.  A  winding  drum  with  a  vertical  axis  turned  by  a  horse  at- 
tached to  a  beam  and  walking  round  in  a  circle. 

WHIN.  Whin-stone  or  whin-rock.  The  Scotch  name  for  Horn- 
stone.  In  Nova  Scotia  the  miners  apply  this  term  to  a  thick  bed 
of  rock  composed  of  grains  of  quartz  with  argillaceous  or  fel- 
spathic  matter  which  might  be  called  a  greywacke. 

WHIP.  A  beam  over  a  shaft,  with  a  pulley  and  rope  for  raising  or 
lowering  a  bucket  or  kibble.  This  is  done  by  means  of  a  horse 
going  forward  and  back  again. 

WHITE-DAMP.     The  noxious  gas  called  carbonic  oxide  gas. 

WINCH  or  WINDLASS.  A  hoisting  machine,  consisting  of  a  hori- 
zontal drum  operated  by  crank-arm  and  manual  labor. 

WINNING.     Gaining  or  mining  the  ore. 

WINZE.  Winds  or  Wize.  A  small  shaft  sunk  from  one  level  -io 
another  underground. 

WIRE-DRAWING.     The  operation,  accidental  or  otherwise,  of  ic 
ducing  the  pressure  of  steam  between  the  boiler  and  the  cylinder. 

WORKING-BARREL.  The  cylinder  in  which  the  pump-piston 
operates. 

WORKINGS.  Any  underground  development  from  which  ore  is 
beinsf  extracted. 


Z. 

ZEOLITES.  A  numerous  family  group  of  minerals  found  chiefly  in 
volcanic  rocks.  In  composition  they  are  allied  to  the  felspars, 
but  contain  water  in  addition. 

ZINC.  A  metallic  element ;  bluish-white;  fusing  point.  773  degrees 
F.  Generally  found  as  a  sulphide  (blende),  or  as  a  carbonate 
(calamine).     Atomic  weight,  65.2;    specific  gravity,  8.9. 
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ZIXCBLKXDE.  Xatural  sulphide  of  zinc.  A  crystalline  mineral 
with  a  bright  resinous  lustre;  generally  of  resinous  or  dark  color; 
gives  a  white  streak.     See  JMende. 

ZIKCOX.  A  hard  and  heavy  mineral  found  in  granitic  rocks.  It 
consists  of  silicate  of  the  metal  zirconium.  The  commoner  varie- 
ties are  generally  of  a  reddish-l)rown  color.  When  trasparent 
it  is  prized  as  a  gem,  and  called  ''  Hyacinth." 

ZIKCONll'M.  An  earthy  metallic  element  that  is  prepared  as  a 
black  amorphous  powder,  as  steel-grey  shining  scales,  resembling 
grapliite,  or  as  crystalline  laminae,  resembling  antimony.  Zir- 
conium has  of  itself  no  practical  application,  but  its  salts  find 
limited  use  and  are  chiefly  derived  from  Zircon. 

ZONE.     See  Belt. 

Z00LITK8.  Certain  hydrous  silicates  of  alumina  (with  alkali,  etc.), 
they  swell  u])  and  boil  when  exposed  to  the  heat  of  a  blow-pi))e 
ilame 
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*♦*  Cross-references  in  capital  letters  refer  to  a  title  word  in  Index ;  those 
in  Italics  to  sub-heads. 

ABANDONMENT  (See  WORKING). 

presumption  of,  170. 
ABATEMENT  (See  CONTRACTS). 
ABSTRACT  OF  TITLE,  81. 
ABSTRACTION,  gas,  of,  225. 
oil,  of,  225. 

water,  of  (See  WATER),  225. 
ACCRETION,  160,  282. 
ACCEPTANCE  (See  CONTRACTS). 

ACCIDENT  (See  BRITISH  COLUMBIA  Coal  Mi?ies  Reg.  Acts;  Inspection  of 
Met.  Mines  Act;  NOVA  SCOTIA,  Reg.  of  Mines;  ONTARIO,. 
Mines  Act). 
by  inevitable  necessity,  230. 
ACT  OF  PARLIAMENT  (See  TABLE  OF  STATUTES), 
deed  under,  158. 

provisions,  directory  oi-  imperative,  408,  532. 
rules  for  construction  of,  609. 
ACT  OF  GOD,  what  is.  230. 
ACTION  (See  WRONGFUL  ABSTRACTION;  DEATH). 

British    Columbia,  in  (See  BRITISH    COLUMBIA,  Mineral  Act),. 
Ontario,  in  (See  ONTARIO,  Mines  Act). 
ACCOUNT  (See  WRONGFUL  ABSTRACTION  ;    CO-OWNERS  ;    MORT- 
GAGES; WRITING). 
ACQUIESCTJNCE  (See  DELAY). 

ADJOINING  OWNERS  (See  NEIGHBOURS;  ONTARIO,  Mines  Act;  SUP- 
PORT). 
AD  MEDIUM  FILUM,  161,  162,  163,  164. 

ADMINISTRATION    (See    BRITISH    COLUMBIA  ;    MANITOBA  ;    NEW 
BRUNSWICK  ;       NOVA      SCOTIA  ;       ONTARIO  ; 
PRINCE  EDWARD  ISLAND  ;    QUEBEC). 
ADVERSE  POSSESSION  (See  LIMITATIONS,  Statnte  of;  MINERALS,  pos- 
session of). 
ADVENTURE,  mortgage,  190. 
AGENT  (See  CONTRACTS). 
AGREEMENT  (See  CONTRACTS;  LEASE). 
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AIR,  barrier,  234. 

course,  blocking  up,  234. 
grant  of  right  to,  235. 
prescription,  noni'  in,  235. 
Tentilation,  135. 
AIRWAYS  (Set'  RAILWAYS;    STATUTE  LAW). 

Nova  Scotia,  in  (See  NOVA  SCOTIA  Raj.  of  Mines). 
ALASKA,  boundaries  of,  796. 
ALDA'NY  RIVER  (ONTARIO),  805. 
ALBERTA,  boundaries  of,  31,  803. 
ALGOMA  (ONTARIO). 
ALIENS,  Britisli  Columbia,  in,  148. 
Canada,  throughout,  145. 
capacity  of,  146. 
escheat,  147. 
holding  land,  146. 
jurisdiction,  as  to.  146,  793. 
New  Brunswick,  in,  147. 
Nova  Scotia  in,  147. 
Ontario,  in,  147. 
Quebec,  in,  147,  325. 
real  estate,  holding,  146. 
ALLUVIAL  DEPOSIT,  160.  282. 

Nova  Scotia,  Gold  Mining,  in  (See  NOVA  SCOTIA,  Mines  and 
Minrnils  Art). 
ALLUVION,  160,  282. 
ALVEUS,  of  riviT,  164. 
AMBIGUITY  (See  LEASE). 
APEX  RULE,  British  Columbia,   in   (See  BRITISH  COLUMBIA.   Mineral 

Acl). 
APPARATUS,  when  damage  to,  is  an  offence,  264. 

hindering  working  of,  is  an  offence,  264. 
APPEAL,  from  decision  of  jtistice,  as  to,  264. 
ARBITRATOR  (See  ARBITRATION). 

ARBITRATION,  British  Columbia,  in  (See  B.  C.  Cwil  Mines  Act;  Cml  M. 

lieu.  Aei;  Mineral  Aei). 
New  Brunswick,  in  (See  N.  B.  deneral  M.  Aet). 
Nova  Scotia.  In  (See  N.  S.  Minrx  and  Mineral  Art;  Reg.  of 

Mines. 
Ontario,  in  (See  ONTARIO  Minrs  Art). 
Quebec,  in  (See  QUEBEC  Mining  Lair). 
AREA.  British  Columbia.  In  (See  BRITISH  COLUMBIA  Mines  Aet;  Placer 
Mininfi  Art). 
New  Brunswick,  in  (See  NEW  BRUNSWICK  (imeral  Mining  Act). 
Nova  Scotia,  in  (See  NOVA  SCOTIA  Mines  ami  Minerals  Act). 
AREAS,  NOVA  SCOTIA,  in  (See  NOVA  SCOTIA  Rrg.  of  Mines). 

Quebec,  in  (See  QUEBEC  Mining  Lair). 
AREAS  UNDER  WATER,  161. 

Nova   Scotia,   in    (See   NOVA   SCOTIA   Mineji 
and  Minerals  Aet). 
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ARSON,  indictable  offence  of,  who  is  guilty  of,  236. 
ARTIFICIAL  WATER  COURSES  (See  WATER). 
ASSESSMENT  (See  TAXATION). 
ASHBURTON  (See  TREATY  OF). 
ASSINIBOIA,  boundaries  of  31,  803. 

land  registration  district,  814. 
ATHABASCA,  31,  803. 
ATTORNEY-GENERAL,  Ontario,  in  (See  ONTARIO  Mines  Act),  power  of, 

149. 
AWARD  (See  ARBITRATION). 
BANKS  (See  RIVER;  WATER). 

BAR  DIGGINGS,  British  Columbia,  in  (See  BRITISH  COLUMBIA  Mineral 
Act). 
Dominion,  in   (See  DOMINION  Mining  Regulations;  In- 
dian Lands  Mining  Regulations;  SasTcatcliexcan  Placer 
Regulations). 
BARRIERS  (See  LEASE;  SUPPORT). 
BASE  METALS  (See  METALS). 
BED,  of  stream  (See  BEDS;   STREAM;    WATER). 

of  St.  Lawrence,  vested  in  Crown,  in  right  of  Province,  163. 
BED-ROCK   FLUME,    British   Columbia,   in   (See   BRITISH   COLUMBIA 
Placer  Mining  Act). 
Dominion,   in   (See  DOMINION  Mining  Regulations;  In- 
dian Lands  Mining  Regulations;  Yukon  Placer  Mining 
Regulations). 
BEDS  (See  BED;    NAVIGATION;    WATER;    LAKE;    RIVER), 
of  navigable  waters  vested  in  Crown,  163. 

Province,  161. 
BENCH  CLAIM  (See  DOMINION  Mining  Regulations;  Indian  Lands  Mining 

Regulations;  Saskatclieican  Placer  Regulations). 
BENCH   DIGGINGS,   British   Columbia,    in    (See  BRITISH  COLUI IBIA). 
BILLS  OF  SALE  (See  LEASES). 
BLACK  CAWK,  person  liable,  who  conceals,  262. 
BLACK  LEAD,  person  liable  who  conceals,  262. 
BOARDS  (See  ARBITRATION). 
BOND  (See  CONTRACTS). 

BOUNDARIES  (See  LEASE;    STATUTE  LAW). 
Alaska,  of,  796. 
Alberta,  of,  31,  803. 
Assiniboia,  of,  31,  803. 
Athabasca,  of,  31,  803. 
British  Columbia,  of,  863. 
Canada,  of,  802. 
Franklin,  of,  31,  803. 
Keewatin,  of,  31. 
Labrador,  of,  795. 
McKenzie,  of,  31,  804. 
Manitoba,  of,  806. 
Michipicoton,  of,  833. 
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New  Brunswick,  of,  861. 
Nova  Scotia,  of,  862. 
North-West  Territories,  of.  802. 
Ontario,  of,  831. 
Saskatchewan,  of,  31,  803. 
Stickien  Territories,  of,  801. 
Ungava,  of,  31,  803. 
Yukon,  of,  31,  804. 
BREAKING  BOUNDS  (See  WRONGFUL  ABSTRACTION). 
BRICK,  a  mineral,  36. 

BRIDGE,  when  damage  to,  is  an  offence,  264. 

BRITISH      COLUMBIA    (See    ALIENS  ;     CORPORATION,     FOREIGN  ; 

CHINESE;     CROWN;    DOWER;     EXTRA- 
PROVINCIAL  ;    MINES), 
acquisition  of  water  for  mining  purposes,  67. 
administration  of  mines,  30. 
boundaries  of,  9,  863. 
civil  law,  not  in  force,  7. 
civil  laws  of  England  introduced  into,  9. 
Coal  Mines  Act. 

arbitration,  proceedings  on,  642. 
submission  to,  643. 
arbitrator,  single.  643. 

time  for  making   award,   643. 
whether  more  than  one,  643. 
arbitrators,  costs  of,  643. 
award  (See  Arhitnition),  643. 

not  to  be  set  aside  for  irregularity,  643. 
coal  (See  Partnership),  640. 
discovery  of,  639. 
lands  working,  640. 
prospecting  for,  638. 
coal  lands,  conveyance  of,  642. 
costs  in  discretion  of  arbitrators,  643. 

County  Court,  prospecting  license,  to  decide  dispute  as  to,  641. 
damage,  security  for,  641. 
discovery  (See  Ctml),  639. 
error  (See  IrrryuUirUy),  443. 
exploration,  640. 
Gazette,  notice  of  application  for  license  to  be  published  In, 

638. 
irregularity,  award  not  to  be  set  aside  for,  643. 
land  (See  i'rosprctinp  LicnuHc),  639. 
land  used  for  transporting  and  shipping  coal,  641. 

taken,  compensation  for,  642. 
lands  reserved,  prospecting  for  coal  In,  641. 
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lands  (See  Coal). 
lease,  annual  rental,  639. 

license,  of  lands  covered  by,  638. 
survey,  639. 
lessee  to  carry  on  coal  mining,  640. 
Lieutenant-Governor  in   Council   may  lease   lands   covered   by 

prospecting  license,  639. 
license  to  prosecute  work  of  coal  mining,  639. 
license  to  prospect,  extension  of,  640. 
mine,  communication  with  sea  shore,  641. 
partnership  to  prospect  for  coal,  640. 
partnership,  840. 

license  ceases  at  expiration,  640. 
license,  no  other  on  same  land,  640. 
patent,  lessee,  when  entitled  to,  639. 
petroleum,  prospecting  for,  638. 
lands,  working,  640. 
(See  Partnership). 
prospecting  license,  application  for,  639. 
extent  of  land,  639. 
/  land  to  be  defined,  638. 

.  lease   of   lands   covered  by,   639. 

extension  of,  640. 

holder  of,  may  use  timber  and  stone,  641. 
dispute  as  to,  641. 
notice  of  transfer  to  be  given,  641. 
leased  lands,  not  to   cover  lands  of  which 
timber  license,  issued,  641. 
penalties  for  disobeying  summons,  643. 
penalty,  how  recovered,  644. 
reference  (See  Arbitration). 
rental  (See  Lease),  639. 

reserved  lands,  prospecting  for  coal  in,  641. 
rights  of  way,  641. 

river,  communication  with  mine,   641. 
royalty  (See  Lease),  639. 
sea  shore,  communication  with  mine,  641. 
security,  damage,  for,  641. 
submission,  arbitration  to,  643. 
survey  (See  Lease),  639. 

transfer,  prospecting  license,  of,  notice  to  be  given,  641. 
umpire  (See  Arbitrators),  643. 
working,  coal  lands,  640. 

petroleum  lands.  640. 
way,  rights  of,  641,  642. 
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Abandoned  mine,  working  discontinued  (See  Mine),  663. 
Abstract,  defacing  or  obliterating,  685. 

of  rules  and  Act,  685. 
Acquisition  of  mine  may  be  ordered  by  inspector,  669. 
Amendment  of  special  rules,  684. 
Appeal  from  summary  conviction,  687. 
Arbitration,  appointment  of  umpire,  671. 
as  to  special  rules,  684. 

death  of  parties,  670. 
notice  of,  668. 

parties  to,  670. 

(.SYc  Arbitrator),  670. 

provisions  as  to,  670. 
Arbitrator,  appointment  of,  670. 

appointment  of  new  arbitrator,  671. 

failure  to  appoint,  670. 

death  of,  671. 

incapacity  to  act,  671. 

qualifications  of,  670. 

(See  Arbitrator),  670. 

(See  Airard). 

to  be  practical  mining  engineer,  672. 
Arbitrators,  may  examine  witnesses,  672. 
payment  of,  672. 

person  may  consult  counsel  or  scientific,  672. 
Award  (See  Arbitrator). 
Barometer,  680. 
Board  of  examiners,  657,  689. 

proceedings  of,  657. 
Brake  to  be  provided,  680. 
Cage,  in  mine,  to  be  stationary,  681. 

Certificate    of    competence,  applicants    for    to    give  evidence  of 

sobriety,  658. 

of  competency,  cancellation  to  be  registered,  660. 
may  be  restored  or  renewed,  660. 

of  manager,  loss  of,  661. 
Certificates  of  service,  658. 

Change  In  name  of  owner,  etc.,  notico  to  be  given,  663. 
Charge  not  to  be  unrammed.  677. 
Chinamen,  not  occupy  position  of  trust  in  mine,  681. 
Consent  to  prosecution,  688. 
Contravention  of  rules,  682. 
Coroner  holding  Inquest,  673. 
Coroner's  inquest,  672. 
Costs  of  arbitration,  668. 
of  Inquiry,  660. 
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Court  may  suspend  certificate  of  manager,  659. 

of  summary  jurisdiction,  688. 
Cover  overhead  when  lowering  or  raising  person  in  working 

shaft,  680. 
Damage  to  mine,  680. 
Dangerous  mine,  duty  of  inspector,  666. 
Defacing  (See  Special  Rules). 
Directions  to  be  observed,  680. 

Drum  on  machinery  for  lowering  or  raising  persons,  680. 
Employees  in  mine,  may  appoint  person  to  inspect  mine,  681. 

when  guilty  of  offences,  686. 
Entrances  to  place  where  no  working,  675. 
Entry  by  means  of  machinery,  679. 
Evidence,  minutes  of,  to  be  kept,  688. 
Examination  of  machinery,  681. 
Examina-tion,  fees  for,  661. 
Examiners,  board  of,  657. 
duties  of,  658. 
Exception,  how  described,  687. 
Expense  of  inquiry,  660. 
of  witness,  660. 
Expenses,  how  to  be  defrayed,  661. 

Explosives,  not  to  be  pressed  into  hole  of  insufficient  size,  677. 
regulations  as  to,  676. 
where  inflammable  gas,  677. 
Explosion,  penalty  for,  may  be  distributed  among  persons  in- 
jured, 689. 
Failure  to  send  notice  of  opening  new  shaft,  663. 
False  statement,  by  owner  of  mine,  684. 
Fees  for  certificates  of  managers,  689. 
Fence,  removal  of,  679. 
Fenced,  top  of  shaft  to  be,  679. 
Fences,  fly-wheel  and  exposed  parts  for,  680. 
Fencing,  where  shaft  abandoned,  663. 
Fly-wheel,  to  be  securely  fenced,  680. 
Gazette,  rules  and  requirements  to  be  .advertised  in,  684. 
General  signal  not  to  be  used  for  lowering  or  raising  persons, 
680. 
(See  Rules),  674. 
Gunpowder,  regulations  as  to,  676. 
Imprisonment,  with  or  without  hard  labor,  687. 
Incompetence  of  manager,  659. 
Inflammable  gas  in  mine,  674. 

(See  Explosives),  677. 
Injury,  personal,  notice  of,  662. 

resulting  in  death,  notice  of,  663. 
Inquest,  jury,  673. 
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Coal  Bfinea  ReKvlation  Act— Contiuu(d. 
Inquests,  coroners,  672. 
Inquiry,  as  to  certificated  manager,  659. 
by  Minister  of  Mines,  659. 
costa  of,  660. 
expenses  of,  660. 
Inspector,  dealing  witli  special  rules,  683. 

finding  mine  dangerous  or  defective,  666. 
may  be  directed  to  make  special  report,  670. 
notice  of  appointment,  665. 
obstructing,  666. 
of  mines,  how  appointed,  665. 
of  mines,  who  qualified  as,  665. 
of  mines,  decision  of  arbitrator,  667. 
powers  and  duties  of,  666. 
to  make  annual  report,  670. 

to  submit  special  rules  to  Minister  of  Mines,  683. 
Inspectors  of  mines,  duties  of,  666. 
Inspection,  Minister  of  Mines,  may  appoint  inspectors  of  min^, 

665. 
Jury,  Inquest,  673. 

Justice  of  the  Peace,  Jurisdiction  of,  688. 
Loss  of  certificate  of  manager,  661. 

of  life,  notice  of,  662. 
Lowering  persons,  cover  over  head,  680. 
Machinery,  entry  by  means  of,  679. 

to  be  examined,  681. 
Manager,  certificated,  incompetencey  of,  659. 
Managers,  certificates  of  competence,  657. 
Man-holes  for  place  of  refuge,  678. 
Man-hole,  access  to,  679. 

to  be  kept  cleaj*,  679. 
Means  of  signalling,  etc.,  680. 

Mine,  containing  dangerous  accumulation  of  water,  678. 
danger  from  inflammable  gas,  675. 
dangerous  and  defective,  667. 
dangerous  because  fire  In,  680. 
divided  Into  separate  panels,  678. 
employment  of  Incompetent  persons,  667. 
employment  of  Chinamen,  681. 

person  unable  to  speak  English,  681. 
inflammable  gas  In,  674. 
Inspector  or  officer,  acquisition  of,  669. 
Inspection  at  Instance  of  employees,  681. 
owner  of.  to  make  return.  661, 
persons  unable  to  read  Instructions,  667. 
plan  of  abandoned,  664. 


INDEX  1077 


BRITISH  COUJMBIA— Continued. 

Coal  Mines  Regulation  Act — Continued. 
special  rules,  682. 
to  be  visited  by  inspector,  666. 

where  less  than  30  men  employed,  exempt  from  sec.  33,  657. 
where  inflammable  gas  not  found,  675. 
where  dangerous  on  account  of  gases,  675. 
Mines,  managers  of,  certificate  of  competence,  657. 
Minister  of  Mines  may  publish  results,  662, 

notice  of  loss  of  life  or  personal  injury,  662. 
special  rules  to  be  submitted  to,  683. 
to   grant  certificate  of  competence  to   man- 

,a.gers,  657. 
to  make  rules  for  examinations,  658. 
Natural  strata,  not  safe  working,  679. 
New  shaft,  notice  of  opening,  663. 
Notice,  costs  of,  668. 

loss  of  life  or  personal  injury,  662. 
of  abandonment  of  mine,  663. 
of  discontinuance  of  working,  663. 
of  arbitration,  668. 
Notices,  falsifying,  684. 

to  be  in  writing,  how  served,  664. 
Nuisance,  when  shaft  deemed  a,  664. 
Observance  of  directions,  680. 

of  rules,  685. 
Observance,  of  directions,  634,  680. 
Obstructing,  inspector  of  mines,  666. 
Offence,  who  guilty  of,  682. 
Offences,  description  of,  687. 
penalty  for,  688. 
provisions  as  to  complaint  to  be  laid  in  these  minutes, 

687. 
punishment  of,  688. 
where  notices  given,  686. 
when  employees  guilty  of,  686. 
Owner,  change  in  name  of,  notice  to  be  given,  663. 

not  to  be  prosecuted  if  he  has  taken  reasonable  means 

to  prevent  commission  of  offence,  688. 
of  mine  to  make  return,  661,  689. 
to  keep  .accurate  plan  of  workings,  669. 
to  post  up  rules  and  notices,  684. 
Penalty  for  neglect  to  send  notice,  688. 

may  be  distributed  among  persons  injured,  689. 
Penalties,  offences,  686. 

Persons  disqualified  from  acting  in  Court,  688. 
Plan  of  workings  of  mine,  669. 
Practice,  dangerous,  duty  of  inspector,  666. 
what  is  a  dangerous,  667. 
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Proceedings  of  board  of  examiners,  657. 

of  examiners,  689. 
Prosecution  must  be  by  inspector,  or  with  consent  of  Minister 
of  Mines,  636. 
to  be  by  inspector  or  with  consent  of  Minister  of 
Mines,  688. 
Record  of  report  of  examination  of  machinery,  681. 
Recovery  of  penalties,  687. 
Report  to  be  recorded  in  boolt,  676. 

to  be  recorded,  681. 
Requirements,  for  worlting  mine  to  be  published,  682. 
Return  by  owner,  occupier  or  manager  of  mine,  689. 
failure  to  make,  662. 
form  of.  662. 

to  be  made  to  Minister  of  Mines,  661. 
Returns,  notice  and  abandonments,  661. 
Road,  travelling  to  be  secure,  679. 

underground,  678. 
Rules,  contravention  of,  682. 
general,  674. 
(See  Special  Rules). 
(See  (iviicral  Rules). 
Safety  lamps,  674. 

when  required  to  be  used,  676. 
Service,  certificates  of,  658. 
Signals,  to  be  provided,  678. 
working  shaft,  679. 
Shaft,  abandoned,  to  be  fenced, 

apparatus  for  raising  persons,  679. 
fencing,  664. 

not  fenced  deemed  a  nuisance,  664. 
top  of  to  be  fenced,  679. 
Sobriety,  etc.,  evidence  of  to  be  given,  658. 
Special  rules,  amendment  of,  684. 

certificate  of  copy,  686. 
copy  of.  686. 
defacing,  685. 
establishment  of,  682. 

for  prevention  of  dangerous  accidents,  683. 
Minister  of  Mines,  may  propose  new,  684. 
modification  of,  684. 
objection  of  owner,  684. 
objection  to,  683. 

objections  may  be  sent  to  Inspector,  683. 
observance  of.  682. 
publication  of,  685. 
Station  at  entrance  to  mine,  675. 
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Steam-boiler,  to  be  provided  with  steam  gauge  and  water  gauge, 

680. 
Steam-gauge,  to  be  provided  on  boiler,  680. 
Storage  of  gunpowder  and  explosives,  676. 
Summary  conviction,  appeal  from,  687. 

jurisdiction.  Court  of,  688. 
Support,  of  ladder-way,  633. 
Supreme  Court,  660. 

Tamping  ax)d,  iron  or  steel,  not  to  be  used  for  ramming  explo- 
sives, 631. 
Thermometer,  680. 

Travelling  road,  to  be  secure,  679.  , 

Umpire,  appointment  of,  671. 
death  of,  671. 

decision  of,  to  be  final,  671. 
Underground  roads,  678. 
Ventilation  of  mine  (See  Ventilation). 
rule  as  to,  674. 
what  is  adequate,  674. 
Water,  dangerous  accumulation  of,  678. 
Water-gauge,  to  be  provided  on  boiler,  680. 
Witness,  660. 

expense  of,  660. 

owner,  agent  or  manager  may  be,  687. 
Working,  approach,  dangerous  accumulation  of  water,  678. 
notice  of  fencing,  etc.,  of  mine,  663. 
place  where  accumulation  of  gas,  676. 
shaft,  lowering  or  raising  persons,  680. 
shaft  signals,  679. 
to  be  made  secure,  679. 

when  discontinued,  notice  to  be  given,  663. 
where  natural  strata  not  safe,  679. 
Workings,  accurate  plan  to  be  kept,  669. 
Coal,   reservation   of  royalty  on,    83. 
"  Coal  Prospecting  Act,  1883,"  883. 
Companies,  extraordinary  powers  of,  879. 
Corporeal  tenements,  156. 
Execution  Act,  877. 
Explosives  Act,  877. 
Formerly  called  New  Caledonia,  7. 
Gunpowder,  storage  of,  877. 

Inspection  of  Metalliferous  Mines  Act,   1897. 
Abandonment,  of  mine,  629. 
Act,  adaptation  of  English  legislation,  623. 

application  of,  623. 
Agent.  (See  Manager). 
(See  Owner). 
to  keep  register,  626. 
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Inspection  of  Metalliferous  Mines  Act — Continued. 
I  Appeal  from  summary  conviction,  635. 

t  Appliances,  inspection  of,  624. 

Boy,  under  sixteen,  employment  underground,  626. 
under  12  not  to  be  employed,  625. 
»  employment  of,  625. 

Cage  to  be  provided,  632. 
Children,  employment  of,  625. 

Complaint,  information,  offence,  description  of,  636. 
Daily  Inspection  of  mine,  632. 
Description  of  offence,  636. 
Directions  to  be  observed,  634,  680. 
Discontinuance,  of  working,  627. 
Discretion  to  be  exercised  by  Inspector,  625. 
Directions  to  be  observed,  680. 

Disobedience  to  regulation  or  order  of  inspector,  625. 
Duty  of  inspector,  625. 

Employees,  when  deemed  guilty  of  offences,  635. 
Employment,  of  females,  children  and  boys,  625. 
Engines,  inspection  of,  624. 
English  legislation,  623. 
Escape,  means  to  be  provided  of,  633. 
Evidence,  minutes  of,  to  be  taken,  636. 
Exits,  how  to  be  collected,  633. 
inspection  of,  624. 
to  order  more  to  be  provided,  633. 
Explosives,  device  for  thawing,  631. 

gunpowder.  Inflammable  substance,  storage  of,  631. 
inflammable  substance  not  to  be  stored  with,  631. 
Females,  employment  of,  625. 
F'enclng,  what  Is  sufllclent,  629. 
Fire  protection,  code  of  signals,  631. 
Ouages,  pillars,  634. 
General  rules,  non-compliance  with,  634. 

penalty  for  contravening,  634. 
Hoisting,  624. 

and  landing  men,  632. 
Indictment  for  offence,  637. 

Inflammable  substance  not  to  be  stored  with  explosives,  631. 
Information,  not  to  be  disclosed  by  inspector,  624. 
Inspector,  duties  of,  623. 

entitled  to  see  plans,  629. 

may  be  removed,  625. 

not  to  act  as  manager  or  agent.  623. 

not  to  report  on  mine  for  party  Interested,  623. 

not  to  disclose  information,  624. 

not  to  obstruct  working.  624. 

of  metalliferous  mines,  623. 
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Inspection  of  Metalliferous  Mines  Act — Continued. 
Inspector,  penalty  for  refusing  to  admit,  624. 

penalty  for  disclosing  information,  625. 
report  of,  630. 
to  devote  whole  time,  623. 
to  examine  mine,  624. 
to  be  admitted  to  mine,  624. 
to  exercise  his  discretion,  625. 
to  notify  owner  of  dangerous  practice,  625. 
to  investigate,  625. 
Inspection,  daily,  of  mine,  632. 
Interested  in  minerals,  who  .are,  628. 
Justice  of  the  Peace,  jurisdiction  of,  636. 
Ladder,  to  be  strong,  633. 
way,  633. 

way  to  be  supported,  633. 
Landing  men  (See  Hoisting),  632. 
Lessee,  of  mine,  whether  interested  in,  628. 
Machinery,  inspection  of,  624. 

person  in  charge  of,  626. 
Magazine  for  storage  of  explosives,  631. 
Manager,  to  keep  register,  626. 
Metalliferous  mines  (See  Inspection),  623.  ^ 

Mill-holes  (See  Winzes). 
Mine,  abandoned,  notice  to  be  given,  627. 
abandonment  of,  629. 
loss  of  life,  627. 
personal  injury,  627. 
plan  of  workings,  629. 
sanitary  condition,  624. 
to  be  inspected  daily,  632. 
ventilation  of,  624. 
Mines,  dangerous,  625.  i 

plans  of,  629. 
rules  as  to,  630. 
(See  Inspectors). 
what  Act  applies  to,  623. 
who  is  lessee,  628. 
Minerals,  royalties,  person  interested  in,  628. 

who  are  interested  in,  628. 
Minister  of  Mines,  consent  to  prosecution,  636. 

may  instruct  inspector  to  examine  condition 

of  mine,  624. 
plan  of  abandoned  mine  to  be  sent,  629. 
'  return  to,  626. 

to  publish  results,  627. 
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Notice,  abandonmt'nts  of,  626. 

of  accident,  624. 

of  loss  of  life,  625. 

of  opening  new  mino,  627. 

penalty  for  neglect  to  give,  637. 

to  be  given  where  loss  of  life  or  serious  accident,  625. 

where  loss  of  life,  627. 

where  mine  .abandoned,  627. 
Observance  of  directions,  634. 
Owner,  disobeying  order  of  inspector,  625. 

may  be  witness,  636. 

of  mine,  to  keep  plans,  629. 

to  admit  inspector  to  mine,  624. 

to  keep  register,  626. 
Penalty  for  neglect  to  give  notice,  637. 

for  refusing  to  admit  inspector,  624. 

when  person  liable  to,  635. 
Penalties,  offence,  who  guilty  of,  634. 

how  recovered.  635. 
Person,  In  charge  of  machinery,  626. 
Pillars,  gauges  to  be  provided,  634. 

Plan  of  abandoned  mine  to  be  sent  to  Minister  of  Mines,  629. 
Plans,  concealment  of,  630. 
inaccurate,  630. 
of  mines,  629. 

to  be  produced  to  inspector,  629. 
Platform  to  be  covered,  633. 
Practice,  dangerous  in  mine,  625. 
Provincial  Treasurer,  penalties  to  bo  paid  to,  637. 
Recovery  of  penalties,  635. 
Register  to  be  kept,  626. 
Report  of  Inspector.  630. 

form  of,  626. 

to  be  sent  Minister  of  Mines.  626. 
Returns,  notice  and  abandonments,  626. 
Ropes,  inspection  of,  624. 
Rules,  general,  as  to  mines.  630. 

to  be  advertised  In  British  Columbia  Gazette,  SW. 
Signals,  code  of,  631. 

code  of.  to  be  plainly  printed,  632. 
to  be  arranged,  632. 
Shafts,  compartments  required,  632. 

timbered,  to  be  well,  632-634. 

top  to  be  well  protected,  632. 
Storing,  gunpowder,  etc.,  631. 
Sufficient  (See  Frnrhi(f),  629. 
Summary  conviction,  appeal  from,  635. 
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Timbering,  634. 

Wages,  not  to  be  paid  in  public  house,  626. 
Winzes  and  mill  holes,  633. 
Witness,  owner,  agent  or  manager,  may  be,  636. 
Working,  discontinued,  notice  to  be  given,  627. 

of  mine,  625. 
Workings,  plan  of,  to  be  kept,  629. 
License,  may  be  revoked,  153. 

to  extra  provincial  company,  153. 
Lands  Act,  882. 
Lands  Registration  Act,  201. 
Mineral  Act,  516-580. 

abandoned,  mineral  claim,  re-location  of,  539. 
abandonment,  mineral  claim,  of,  535,  540. 

notice,  539. 
of  claim,  523. 
partnership,  by,  539. 
(See  Mining,  Partner),  537. 
absence.  Mining  Recorder,  of,  534. 
acquisition  of  water  rights,  578. 
action,  final  judgment,  in,  544. 

time  for  commencing,  524. 
administration  (See  Death),  567. 
adverse  claim,  Crown  grant,  544. 

proceedings,  580. 
afiidavit,  before  whom  made,  576. 
apex  rule,  abolished,  528. 
appeal  from  County  Court,  571. 
time,  743. 
—      application.  Crown  grant,  for,  adverse  claim,  544. 
record,  for.  530. 
appointment,  of  Mining  Recorder,  559. 
assessment  (See  Mining,  Partnership). 

assessments,  payable  in  30  days,  556.  » 

bill  of  sale  (See  Litnited  Liahility),  558. 

to  be  recorded,  548. 
boundaries,  mineral  claim,  of,  526. 
"  cause  "  meaning  of,  519. 
certificate,  free  miner's,  560. 

(See  Free  Miner's  Certificate). 
impeachable  only  for  fraud,  539. 
issue  of,  561. 

of  improvements,  adverse  claim  to  part,  547. 
evidence,  prima  facie,  542. 
impeachable   only   for  fraud,    524, 

544. 
lapse  of  mineral  claim,  546. 
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certiticnto  of  inipiovemeuts,  no  work  reciuiretl  after,  545. 

railway  bolt.  Crown  grant,  545. 
sale  of  claim  after  application  for 

Crown  grant,  546. 
(See  Cruirn  drant),  546. 
transfer  of,  546. 

where  sale  or  transfer  of  claim,  546. 
where  part  disputed  to  be  issued 
for  remainder,  547. 
to  be  taken  out  by  free  miner,  520. 
of  work,  535. 
of  improvements,  561. 
Chancery,  information  in.  as  to,  520. 
chattel  interest,  in  mineral  claim,  541, 
Chief  Commissioner,  of  lands  and  works,  567. 

papers  to  be  sent  to, 
562. 
claim,  mineral,  change  of  name,  577. 

sale  for  taxes,  577. 
clay,  not  a  mineral,  within  meaning  of  Act,  517. 
coal,  excepted  in  definition  of  mineral,  517. 
collection  of  taxes,  577. 
Commissioner,  discretion  of,  554. 

duties  of.  553. 
company,  Joint  stock,  may  be  free  miner,  520. 

(See  Joint  ^Stock  Comjxiny),  523. 
owners  of  shares  in,  not  owner  of  mineral  claim,  540. 
compensation,  damage,  for,  to  lands  lawfully  occupied  523. 

determined,  how,  in  case  of  dispute,  525. 
conveyance,  to  be  recorded,  548. 
conviction  may  be  obtained  against  company  working  without 

free  miner's  certificate,  522. 
co-owner,  failure  to  renew  free  miner's  certificate,  effect  of,  593. 
Interest  of,  when  to  become  vested  in  his  co-owner, 
523. 
copies,  documents  of,  562. 
costs  (See  Mining  durixdivtion). 

County  Courts,  action  b<'tween  employers  and  employees,  569. 
for  supplies  for  mining  purposes,  569. 
appeal  from,  571. 
injunctions,  570. 
jurisdiction  of,  568. 
not  10  delay,  571. 
transfer  of  action,  570. 
trespass  to  mineral  claims.  569. 
where  mining  property  in  different  districts,  571. 
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Court  (See  Mining  Jurisdiction). 
jurisdiction,  578. 

to  extend  time,  545. 
may  decide  on  ground  in  dispute,  572. 

mining  account  on  ground,  572. 
Crown  grant,  action  in  Supreme  Court,  544. 
conveys  what,  538. 
discovery,  necessary,  542. 
duties  of  purchaser,  541. 
mineral  claim,  of,  583, 

claims  held  as  real  estate,  541. 
on  occupied  lands  of,  547. 
mineral  reserved,  where,  547. 
mill  site,  lease  of,  550. 
mill  site,  of,  551. 

what  passes  by,  551. 
form  of,  551  (see  App.  II.). 
not  to  invalidate  lien.  546. 
notice,  in  British  Columbia  Gazette,  543. 

to  be  posted,  542. 
requirements  for,  542,  543. 
section  9  does  not  apply  where  issued,  523. 
survey,  542. 

transfers  of  minerals  except  coal,  547. 
when  issued  to  new  holder  of  claim,  546. 
when  holder  of  mineral  claim  entitled  to,  expendi- 
ture, 541. 
when  deemed  to  have  been  validly  issued,  574. 
Crown,  lands  of,  rights  of  free  miner,  524. 
damage,  free  miners,  by,  how  estimated,  525. 

lands  lawfully  occupied,  security  for,  524. 
date  of  free  miner's  certificate,  522. 
deads,  deposits  of,  5G6. 
death,  of  holder,  549. 

(See  Administration),  567. 
"  decree,"  meaning  of,  519. 
declaration,  record,  to  secure,  530. 
default,  locator,  of,  532. 

partner,  by,  556. 
discovery  post,  527. 

(See  Tunnel). 
discretion,  how  exercised,  554. 
dispute,  mineral  claim,  as  to,  538. 
dissolution  of  mining  partnership,  569. 
dividend  (See  Limited  Liahility). 
document,  how  recorded,  562. 

of  title  to  be  recorded,  548. 
documents,  copies  of,  562. 

to  be  forwarded  to  Gold  Commissioner,  567. 
drain,  free  miner's  certificate,  522. 
drains  (See  Tunnels),  553. 
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duties  of  Judg«'8  (Seo  County  Courts),  571. 

of  Mining  Recorder  devolve  on  Gold  Commissioner,  when, 
564. 
dwelling,  curtilage  of,  no  right  to  prospect  in,  524. 
employee's  license,  fee  for,  524. 
employers  (See  County  Courts). 
enter  right  to,  547. 
entrj',  to  show  date,  562. 
error,  record  in,  of  mineral  claims,  534, 
evidence,  certificates  of  Mining  Recorder,  to  be,  562. 
of  party  to  proceedings,  580. 
(See  Crrtificutr  of  Improrctncnts),  542. 
examples  of  modes  of  laying  out  claims,  528. 
expiration  of  free  miner's  certificate,  522. 
expressions,  meaning  of,  516. 
extra-lateral  rights,  529. 
extension  (See  Time),  545. 
fee,  for  free  miner's  certificate,  may  be  left  at  Mining  Recorder's 

office,  if  absent,  521. 
fees,  collection  of,  663. 

not  entitled  to  interest  in  mineral  claim  located  by  another 

free  miner  unless,  writing,  573. 
to  be  paid  or  given  free  miner's  certificate  before  destroyed 
or  lost,  522. 
flume,  free  miner's  certificate  necessary,  52. 
form,  declaration  of,  530  (see  App.  II.). 
forms,  record,  mineral  claim,  533  (see  App.  II.). 
forfeit,  claim,  when  523. 
forfeiture  of  rights  and  interest  in  mineral  claim,  when  takes 

place  on  expiration  of  free  miner's  certificate,  522. 
fractional  mineral  claim,  526. 

(See  Mineral  Claim). 
fraud,  Attorney-General  to  sue  for,  539. 

to  Ik'  set  up  by  Attorney-General,  539. 
free  miner,  abandon  claim,  may,  539. 

abandoning    mineral    claim,    may    take    away    ma- 
chinery, ore,  539. 
certificate  (See  Partner). 
death,  mineral  claim,  notice  of,  539. 
hold,  may,  only  one  mineral  claim  on  same  vein,  539. 
interest  In  mineral  claim,  a  chattel,  541. 
license    to  run  drain  or  tunnel,  553. 
machinery,  etc.,  may  remove,  from  abandoned  claim. 

539. 
may  hold  only  one  claim,  539. 
(See  .1/17/  Site). 

mineral  claim,  right  to  hold,  539. 
meaning  of,  519. 
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free  miner  not  to  suffer  from  default  of  Government  official, 
549. 
prospect,  right  to,  524. 
purchase  of  claims,  539. 
Recorder,  duties  of,  561. 

rights  of,  during  continuance  of  certificate,  524. 
rights  under  Placer  Mining  Act,  have,  526. 
re-locate,  when  may,  539. 
free  miners  and  their  privileges,  as  to,  520. 

to  take  out  free  miner's  certificate,  520. 
who  may  be,  520. 
who  may  be,  520. 

certificate,   application   for,   at  Mining  Recorder's 
office,  521. 
as  to,  523. 

every    person    engaged    in   mining   for 
minerals  other  than  coal  shall  take 
out,  522. 
expiring,   to   be  renewed  on   or  before 

day  following  expiration,  522. 
failure  of  renewal  by  co-owner,  effect 

of.    523. 
form  of,  521. 
how  to  be  obtained  in  case  of  Mining 

Recorder's  absence,  521. 
if  destroyed  or  lost,  true  copy  may  be 

obtained,  how,  522. 
joint  stock  company,  to,  shall  be  issued 

in  corporate  name,  520. 
may  be  got  for  one  or  more  years,  520. 
may  run    from  applicant's  then  existing 

certificate,  520. 
miner's  claim  not  to  be  recognized  with- 
out, 522. 
on  expiration,  owner  to  forfeit  all  rights 

when,  522. 
owner,  person,  or  joint  stock  company, 

shall  be  named  therein,  521. 
original  or  substituted  evidence  of,  522. 
persons    who    work,    or    mine    without, 

liable  to  conviction,  522. 
runs  from  the  date  thereof,  520. 
right   not  to  be  recognized  without,  522. 
shall    be  marked    "  substituted    certifi- 
cate," when,  522. 
shareholders    in    joint    stock    company 

need  not  possess,  523. 
transferable,  not  to  be,  520. 
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free  mintT's  certificate  to  company  expires  30th  day  of  July, 
aftt-r  Issue  of,  520. 
when  commences  to  run,  521. 
when  free  miners  entitled  to,  521. 
"  full  Interest,"  moaning  of,  519. 
game,  fret'  minor  may  kill,  525. 
gazette,  notice  in,  543. 

rules  and  rogulations,  to  be  put  in,  576. 
gold,  and  other  mineral,  oxcept  coal,  516. 
Gold  Commissioner,  appointment  of  (Soe  Commissioner),  564. 
application  for  Crown  grants,  546. 
certificate  of  improvements,  541. 
consent  to  remove  posts  of   fractional  min- 
eral claim,  531. 
discretion  as  to  tunnel,  553. 
drains  and  tunnels,  564. 
leave  of  absence,  may  grant,  536. 
license  to  run    drain    or  tunnel,  re-locatlon, 

565. 
may  permit  free  miner  to  re-locate  mineral 

claim,  565. 
may  issue  lease  for  mill  site,  566. 
order  as  to  mining  works,  566. 
powors  of,  565,  566. 
public  safety,  566. 

to  fix  time  for  taking  away  ore  from  aban- 
doned claim,  539. 
to  send  papers  to    Chief    Commissioner    of 

Land  and  Works,  562. 
to  mark  out  space  for  deposits,  etc.,  566. 
to  be  governed  by  "  Ofl!lcial  Administrators 

Act,"  568. 

where  none  in  locality,  559. 

where  no  mining  recorder,  564. 

written  i)€rmi88ion  for  re-location,  540. 

government     employoe    not  to  use    Information    for    his    own 

benefit,  540. 

oflllcial  omission  of  appeal  of  official  (See  Govern- 

mntt  Offiriol),  549. 

ground  veins,  in  tunnel,  to  be  marked,  540.  5 

hill  claim  fronting  on  stream,  discretion,  554.  ^ 

horizontal,  boundaries  of  mineral  claim,  526.  § 

Impeaching  (See  Crrtificatr  of  Improrrmrnts),  544. 

imperative,  what  provisions  are,  532. 

Impossible,  location  line  to  mark,  provisions  as  to,  533. 

improvements,  certificate  of,  541,  546. 

incidental,  powers  of,  567. 


INDEX 


1089 


BRITISH  COLUMBIA— Conhnwd. 
Mineral  Act — Continued. 

Indian  reserves,  prospect,  no  right  to,  in,  524. 

information  in  Chancery,  as  to,  520. 

initial  post,  how  marked,  527. 

interest,  whether   license   carries    legal  or  equitable  interest  in 

soil,  520. 
intrusion,  writ  of,  as  to,  520. 
injunctions  (See  County  Courts),  570. 
irregularity,  effect  of,  on  title,  539. 
joint  stock  company,  free  miner,  may  be,  520. 
meaning  of,  519. 

only  one  shall  be  named  therein,  520. 
procuring  miner's  certificate  to  procure  in 
incorporated  name,  520. 
/  shareholders  in,  need  not  be  a  free  miner, 

523. 
Judgment,  meaning  of,  519. 

to  be  entered  in  record  book,  548. 
jumping  claims,  538. 

jurisdiction  of  County  Court  actions  (See  County  Courts). 
land,  another  of,  using,  525. 

"  Land  Registry  Act,"  what  provisions  applicable,  548. 
lands  lawfully  occupied,  security  for  damage,  524. 
last  illness  (See  Death). 
lease  cancelled,  569. 
legal  post,  marked  how,  527. 
meaning  of,  517. 
placed  how,  527. 
what  is,  532. 
liability,  miner,  of,  520. 
license,  natural  incidents,  what  are,  520. 
water  to  divert,  554. 

whether  carries  legal  or  equitable  interest  in  soil,  520. 
lien.  Crown  grant  not  invalidated  by,  546. 

previous  to  Crawn  grant,  546. 
liens  (See  Crotcn  grant). 

Lieutenant-Governor  may  make  rules  and  regulations,  576. 
limestone  not  a  mineral  within  meaning  of  Act,  517. 
limited  liability,  bill  of  sale,  558. 

correct  accounts,  558. 
dividend,  559. 

indebtedness  of  partnership,  559. 
part  of  partnership  name,  558, 
sale  by  partner,  558. 
litigation  pending,  not  affected,  when,  574. 
location,  evidence  of,  destroyed,  578. 

how  many  claims  may  be  held  on  vein,  539. 
69— M 
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location  line,  impossible  to  mark,  533. 
meaning  of,  517. 
mineral  claim,  of,  528. 
notice  of,  to  bo  given,  533. 
record  of,  within  15  days,  533. 
location,  mineral  claim  within  meaning  of  Act,  517. 

priority  of,  530. 
locating  mineral  claims,  526. 
lode,  moaning  of  (See  Vd;i),  517. 
majority  (See  kilning  Partncrshij)),  556. 
marble,  not  a  mineral  within  meaning  of  Act,  517. 
maxims  (See  MAXIMS), 
meaning  of  words  and  expressions,  516-9. 
"  mill  site,"  meaning  of,  517. 

application  for,  566. 
certificate  by  Gold  Commissioner,  566. 
form  of  Crown  grant,  552.     (See  Appendix  II.) 
free  miner  may  locate,  549. 
(See  Free  Miner). 

location  of  mill  site,  how  marked  out,  550. 
notice,  550. 

not  to  exceed  5  acres,  549. 
requirements  for  Crown  grant  of,  550. 
survey,  550. 
works  on,  566. 
mine,  coal,  excluded  from  definition  of,  517. 
definition  of,  517. 
right  to,  on  occupied  lands,  547. 
Mineral  Act  Amendment  Act,  1898,  579. 

claim,  abandoned,  machinery  may  be  removed  from,  639. 
when  deemed,  546. 
abandonment  of,  539. 
adjoining,  work  upon,  535. 
application  for  record,  530. 


assessment  work,  541.  * 

area  of,  528.  / 

bona  fide,  attempt  to  comply  with  Act,  532. 
boundaries,  how  mentioned,  526. 

of,  526. 
certificate  of  provincial  land  surveyor  of,  573. 
conveyance  of,  538. 
Crown  grant  of,  538,  541. 

what  conveyed  by,  538. 
default  of  locator,  532. 

where  actual  discovery,  532. 
defaults  of  person  other  than  owner,  578. 
description,  what  to  be  given,  530. 
destruction  of  record,  578. 
equivalent  to  lease,  541. 
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mineral  claim,  error  in  survey,  540. 

fractional,  between  other  claims,  531. 
description  of,  531. 

how  located,  530. 
recorded,  530. 
staked,  527. 
interference  with  other  claims,  531. 
marked  how,  531. 

regulations  may  be  made,  as  to,  532. 
removing  posts,  531. 
side  not  to  exceed  1,500  feet,  531. 
survey  of,  531,  532. 
full  size,  how  recorded  (See  Claim;   Mining  Part- 
nership), 530. 
holder  entitled  to  minerals,  528. 

not    entitled  to    mine    beyond    boundary 
lines  continued  vertically  downwards, 
528. 
not  to  record  transfer,  after  certificate  of 
improvements,  until  Crown  grant,  546. 
held  as  real  estate,  566. 
improvements,  certificate  of,  541,  546. 
irregularity,  effect  of,  539. 

does  not  affect  title,  539. 
located  and  recorded,  free  miner  may  hold,  535. 

how,  526. 
location  a  pre-requisite,  538. 

line,  528. 
may  be  re-located,  566. 
marked  by  legal  posts,  how,  527. 

how,  527. 
not  open  to  location  for  12  months  after  death  of 

holder,  549. 
owner  of  shares  in  company  not  owner  of  any 

part  of  claim,  540. 
on  land,  not  timber  land,  547. 
payment  in  lieu  of  work,  537,  541. 
by  assessment  work,  541. 
plan,  531. 
record,  description  necessary  for,  530. 

of  in  wrong  mining  division,  532. 
plan  to  be  filed,  531. 
when  free  miner  entitled  to,  533. 
recorded  how,  527,  533. 
right  to  free  miner  to  hold,  535. 
surrender  of,  539. 
survey  of,  531. 
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Crown  grant  of,  transfer,  to  be  in  writing,  548. 
what  is  sufficient.  536. 
when  holder  entitled  to  Crown  grant,  541. 
work  by  partnership,  535. 

construction  of  cabin,  536. 
necessary,  535. 
where  title  disputed,  537. 
mineral  claims.  526. 

disputing  title  to,  525. 
examples  of  modes  of  laying  out,  527. 
fractional,  how  located,  532. 
jumping,  538. 

on  occupied  lands,  Crown  grants  of,  547. 
minerals,  definition  of,  517. 

gold  and  other,  except  coal,  as  to,  516. 
holder  of  mineral  claim  entitled  to,  528. 
reserved  Crown  grant,  547. 
mineral  stone,  any,  not  a  mineral  within  meaning  of  Act,  517. 
miner,  free  miner's  certificate  necessary,  522. 
miner's  claims  for  which  a  Crown  grant  has  been  issued,  single 
right  not  to  apply  to,  523. 
where  no  Gold  Commissioner,  560. 
meeting,  where  no  Gold  Commissioner,  560. 
mining  claims,  recorded,  where,  534. 
Court,  trial  by  jury,  572. 
Courts,  may  create,  570. 

not  to  appoint  Judges,  570. 
ditch,  free  miner's  certificate  necessary,  522. 
division,  esUibllshment  of,  534. 
divisions,  how  established,  563. 
jurisdiction,  County  Courts,  570. 
costs,  577. 
mining  partnership  (See  AHHCHHmnit;   Limited  lAabiUty),  appoint- 
ment of  foreman.  559. 
business  of,  555. 
dissolution  of,  569. 
failure  of  partner  to  keep  up  free  miner's 

certificate,  555. 
holding  mineral  claim,  555. 
majority  to  decide,  556. 
vote*  555. 
yearly,  555. 
"  mining  property,"  meaning  of,  517. 

mining  recorder,  absence  of,  record  of  mineral  claim  during,  534, 
539. 
appointment  of,  559. 
books  to  be  kept  by,  560. 
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Mining  Recorder's  certificate  of  worh:,  561. 
certificates,  evidence,  564. 
duties  of,  free  miners,  561. 
mill  site,  563. 

to  forward  documents,  567 
notice  of  abandonment,  561. 
office  of,  place  for  records,  534. 

open,  564. 
particulars  to  be  furnished  to,  527. 
rights  not  to  be  affected  prejudicially,  575. 
to  collect  fees,  563. 

issue  free  miner  certificates,  560. 
record,  etc.,  562. 
where  none,  564. 

in  locality,  559. 
mining  property,  trespass  to  (See  County  Courts;  Ejectment',  Fore- 
closure', Redemption;    Lien;    Enforcing  Specific 
Performance;    Cancelling  Sale),  569. 
mining  transfer,  arising  out  of  business  of  County  Court,  juris- 
diction of.  568. 
Minister  of  Mines,  right  to  enter,  576. 

minor,  who  is  a  free  miner,  to  be  treated  as  of  full  age,  520. 
mortgage,  to  be  recorded,  548. 
notice,  abandonment  of,  539. 

abandonment  of,  surrender  implied,  539. 
Crown  grant  for,  542. 
occupied  lands,  right  to  mine  on,  547. 

Official  Administration  Act,  to  govern  Gold  Commissioner,  568. 
onus  of  proof,  574. 
order,  meaning  of,  519. 

owner,  free  miner's  certificate  necessary,  522. 
partner,  entitled  to  sell  interest  in  partnership  property,  557. 
failure  to  keep  up  free  miner  certificate,  55T. 
making  default,  556. 

when  liable  for  indebtedness  of  firm,  557. 
partnership  (See  Mining  Partnership),  555. 
abandonment  of  share,  556. 

limited  liability,  failure  to  comply  with  Act,  559. 
property,  sale  of,  interest  in,  557. 
working  how,  556. 
penalty  for  working,  without  free  miner's  certificate,  522. 
penalties,  fines,  how  collected,  575. 
permit,  ground  covered  up,  not  open  to  record,  573. 

to  search  lode  crossing  valley,  573.  ' 

alluvial  deposit,  573.  I 

petroleum,  when  said  to  be  "  in  place,"  517. 
•'  Placer  Mining  Act,"  free  miners  have  rights  under,  526. 
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plat,  548. 

mill,  site  of,  550. 
plats,  surface  rights.  Crown  grant  of,  573. 
post,  discovery,  how  marked,  527. 

fractional  mineral  claim,  removing,  531. 

how  marked,  531. 
Initial,  how  marked,  527. 
legal,  how  marked,  528. 
of  stone,  where  wood  available,  532. 
what  is.  532. 

particulars  of,  to  bo  furnished  Mining  Recorder,  527. 
prejudice,  by  omission  of  Governmenet  official,  549. 
privileges,  free  miners,  and  their,  as  to,  520. 
proceedings,  evidence  of,  party  to,  580. 

may  be  returnable  forthwith,  572. 
property;  mining,  of  a  minor  who  is  a  free  miner,  to  be  subject 

to  liability,  520. 
provincial  inspector,  right  to  enter  actions,  576. 

Revenue  Tax  Act,  collector,  under,  577. 
provisions,  what  imperative,  532. 
public  inspection  of  books,  562. 

safety  (See  Gold  Commissioner),  566. 
railway  belt,  545. 

Crown  grant,  application   to  Gold   Commissioner, 
546. 
real  estate,  claim  held  as,  as  to,  541. 

meaning  of,  519. 
record,  declaration  to  secure,  530. 

failure,  as  to  third  parties,  548. 

to  affect  either  party,  548. 
invalid,  574. 
mineral  claim  of.  forms  (See  Appendix  II.),  533. 

time  for,  533.  § 

of,  forms  (See  .ipprndi.r  II.),  533.  M 

when  free  miner  entitled  to,  533.  1 

of  mineral  claim,  destruction  of,  578.  f 

office  for  mining  recorder,  564. 

requirements  for,  530. 

valid  location  a  pre-requlsite,  538.  ; 

record  book,  abandonments,  record  of,  560.  4 

affidavits,  record  of,  560.  1 

conveyances,  record  of,  560.  ^ 

free  miner  certificates,  record  of,  560. 
documents  to  be  recorded,  562. 
entry  of  judgment  in,  548. 
open  to  public  inspection,  562. 
recorded,  meaning  of,  519. 
registry  of  mineral  claim  (See  Land  Reffistry  Act),  648,  549. 
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registration,  meaning  of,  519,  548. 

re-locate,  free   miner   not   entitled  to,  without   consent  of  Gold 

Commissioner,  539. 
re-location,  written  permission  of  Gold  Commissioner,  540. 
repealing  clauses,  Acts,  repealed,  578. 
right  (See  Enter). 
rights  for  mineral  claims,  566. 
"  rock,  in  place,"  meaning  of,  517. 

being  one  of  the  essential  attributes,  517. 
not  necessary  to  lie  between  defined  walls,  517. 
not  necessary  to  lie  in  vein  or  ledge,  517. 
what  is,  525. 
salt  water,  subterranean,  when  said  to  be  "  in  place,"  517. 
shareKolders,  shall   be  entitled   to   buy,  sell,  hold  or  dispose  of 
shares  in  joint  stock  company,  although  not  a  free 
miner,  523. 
sheriffs  (see  County  Courts). 

soil,  whether  license  carries  legal  or  equitable  interest  in,  520. 
stake,  what  is,  532. 
statute  of  frauds,  sale  of  mining  claim,  541. 

transfer  of  mining  claim,  541. 
when  holder  entitled  to  Crown  grant,  541. 
Sunday,  location  made  on,  not  invalid,  533. 
Supreme  Court,  action  in,  544. 
appeal  to,  571. 
Courts,  jurisdiction  of  County  Court  Judges,  571, 
transfer  of  action  to  County  Court,  570 
survey,  certificate  of  improvements,  542. 
fractional  mineral  claim  of,  641 
mill  site,  550. 
mineral  claim  of,  531. 
taxation,  of  mines,  576. 
taxes,  collection  of,  577. 
timber  lease,  claims  on  lands  occupied  under,  Crown  grant,  of, 

547. 
time,  action  for  commencing,  extension  of,  545. 
appeal  from  order  extending  time,  545. 
extension  of,  545. 

may  be  extended  after  30  days,  545. 
proceedings,  to  commence,  545. 
record  for,  of  mineral  claim,  533. 
title,  claim  to,  where  intervening  owner  neglects  to  take  out 
free  miner's  certificate,  523. 
free  miner,  of,  525. 
mineral  claim  to,  irregularity,  539. 
titles,  disputes  as  to,  525. 
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transcript  of  entries,  564. 

transfer,  attorney  or  agont.  of  mineral  claim,  by,  548. 
in  writing,  to  be.  549. 
registry  of,   548. 
(Sot>  Cnurn   (Irants),  546. 
trees,  blazed,  to  be,  527. 
trespass,  action  for,  536. 
trial,  by  jury  (Soe  Mhihiff  Action).  527. 
tunnel,  expenditure  on  construction,  540. 
free  minor's  certificate,  522. 
right  to  veins,  540. 
veins  in  claim,  540. 
tunnels  and  drains,  553,  565. 

powers  of  Gold  Commissioner,  564. 
"  valuable  deposits  of  minerals,"  meaning  of.  518. 
vein,  free  miner  may  hold  only  one  claim,  on,  539. 
"  vein,"  or  lode,  meaning  of,  517. 
vote  (See  Minimi  Partner-shiit). 

wages,  earned  by  persons,  not  to  be  prejudiced,  when,  522. 
walls,  defined  not  necessary  that  rock  in  place  should  lie  be- 
tween, 517. 
water,  applications  for,  553. 

duties  of  commissioner,  as  to,  553. 
exclusive  right,  553. 

to,  554. 
license  to  divert,  554. 
public  rights  of,  575. 

right,  free  miner's  certificate  necessary,  522. 
right  to  take,  553. 
rights,  law  as  to  acquisition  of,  578. 

riparian,  proprietor  of,  553. 
subterranean,  salt,  when  said  to  be  In  place,  517. 
Water  Clauses  Consolidation  Act,  863. 
words,  meaning  of,  516. 
"  cause,"  519. 
"  decree,"  519. 
"  free  miner,"  519. 
"  full  interest,"  519. 
"  Joint  stock  company,"  619. 
"  Judgment,"  519. 
"  legal  post,"  517. 
"  location  line,"  517 
"  mill  site,"  517. 
"  mine."  517. 
"  mineral,"  517. 
"  mineral  claim."  518. 
"  mining  property,"  517. 
"  order,"  519. 
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words,  "  real  estate,"  519. 
"  recorded,"  519. 
"  registered,"  519. 
"  registration,"  519. 
valuable  deposits  of  mineral,  518. 
work,  adjoining,  mineral  claims,  upon,  535. 

after  certificate  of  improvements,  none  required,  545. 
certificate  of,  535,  536. 

not  affected  by  irregularity,  539. 
company  of  free  miners,  by,  535. 
Crown  grant,  requirements  for,  541. 
mineral  claim  on,  537. 
not  done,  claim  deemed  abandoned,  535. 
payment  in  lieu  of  work,  537. 
what  necessary  to  hold;  535. 
workmen,  discharge  of,  disputes,  556, 
writing,  required,  573. 

transfer  of  mineral  claim,  549. 

or  interest  therein,  548. 
writ  of  intrusion,  as  to,  520. 
writs  of  capias,  572. 
Mineral  claim,  sale  of,  under  execution,  877,  879. 
Mining  statutes,  30. 
Partition  in.  193. 
Placer  Mining  Act. 

abandonment,  after  notice  of,  what  liability  is  incurred  by  mem- 
ber, 599. 
and  record  of  notice,  599. 
notice  of  (See  Notice),  599. 
not  deemed  to  be  until  service,  599. 
of  ditches,  as  to,  599. 

of  placer  claim,  when  deemed  to  have  taken  place, 
of  shafts,  as  to,  592. 
of  tunnels,  as  to,  592. 
of  claim,  586. 

effect  of  failure  of  co-owner  to  keep  up 
free  miner's  certificate,  586. 
of  claim  and  fiume,  by  claim-holder,  shall  enure 

to  use  and  benefit  of  grantee,  603. 
notice    of,  effect    of    on    liability  of    partner  for 

debts,  600. 
record  of,  to  be  kept  by  mining  recorder,  609. 
receipt  of  notice  of,  what  mining  recorder  shall 
do  upon,  610. 
absence,  leave  of,  to  be  recorded,  6,  10. 
absolute,  forfeiture  of  placer  claim  to  be,  593. 
Act,  an,  to  amend  the  Gold  Mining  Ordinance,  1867,  taxation  of 
grants  under,  620. 
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actions,  mining  (See  Mining  Actions),  617. 

adjacent  claims,  tnp-drains  from,  into,  596. 

administration,  of  property  of  deceased  free  miner,  614. 

affidavits,  as  to  malting  of,  before  whom  to  be  made,  618. 

age,   minor,  person  possessing  free  miner's  certificate  treated 

as  of  over  age,  583. 
agent  of  transferer  of  placer  claim  to  be  authorized  in  writing, 

594. 
agricultural    purposes,  mining    ground    available  for,  lease  of, 

not  to  bo  granted,  605. 
application  for  leave  of  absence  to  be  signed  by  all  holders  of 
claim  or  sot  of  claims,  593. 
bed-rock  flume  to  be  in  writing,  601. 

to  be  left  at  Mining  Recorder's 

how  to  bo  addressed,  601. 
what  to  contain,  601. 
grant  of  right   of  way  to  set  out,  what,  595. 
grant  of  right  of  way,  to  be  affixed  to  conspicu- 
ous part  of  ground,  601. 
grant  of  right  of  way,  protest  against,  601. 
lease  of  placer  mining  ground  to  be  made,  how, 

and  when,  604. 
lease  of  placer  mining  ground  to  be  In  dupli- 
cate, 604. 
lease  of  placer  mining  ground,  may  be  with- 
held by  Gold  Commissioner,  605. 
placer  mining  ground,   to  be  accompanied   by 

plan  of  ground,  604. 
placer    mining    ground,    how    many    acres    or 
distances  may  be  Included,  605. 
to  Gold  Commissioner  to  be  received  by  Mining  Re- 
corder, 611. 
notice  to  be  posted,  how,  595. 
if  refused,  deposit  to  be  returned,  604. 
prior,  ground  to  be  marked  out  by  legal  posts,  601. 
deposit,  when,  forfeited,  604. 
areas,  of  placer  mining  ground,  how  many  may  be  Included  In 

application,  605. 
assessment,  power  to  be  contained  In  grant,  of  right  of  way,  596. 
extent  of  manner  of  levying  to  be  decided,  how,  597. 
for  default  of,  In  payment,  as  to,  599. 
liability  for,  to  be  personal,  599. 
of  prop«'rty  of  partnership,  Interest  of  partner  may 

be  sold  to  pay,  599. 
of   mining   partnership   to    be  payable   within   five 
days,  599. 


I'^DEX  1099 


BRITISH  COIjUMBIK— Continued. 

Placer  Mining  Act — Continued. 

assessor,  powers  and  duties  of,  620. 

assets  and  liabilities,  correct  account  of,  to  be  kept  by  partner- 
ship, 600. 
attest  of  transfer  by  subscribing  witnesses  necessary,  594. 
auction,  public,  sale  of  partner's  interest  to  be  by,  599. 
auctioneer  to  sign  bill  of  sale  of  partner's  interest,  599. 
authorities,  or  other  powers  of  attorney,  to  be  recorded  by  copy- 
ing out  verbatim,  610. 
balance  sheet,  monthly,  to  be  made  out,  600. 

to  be  open  to  inspection  by  creditors,  600. 
bar  diggings  (See  Placer  Claim),  588. 

leaseholder  engaged  in,  607. 
new  stratum  to  be  deemed  a  new  mine,  589. 
bed-rock  flumes,  as  to,  601. 

application  for,  to  be  in  writing,  601. 
construction  of,  614. 
forfeiture  of,  603. 
grant  for,  may  be  extended,  603. 
right  of  free  miner,  to  tail  sluices  into,  603. 
bench  diggings  (See  Placer  Claim),  588. 

lease-holder  engaged  in,  607. 
limits  of,  may  be  extended  by  Gold  Commis- 
sioner, 613. 
highest  bidder  (See  Highest  Bidder),  588. 
bill  of  sale,  placer  claim  to  be  recorded,  594. 
of  partner's  interest  as  to,  599. 
'  to  be  signed  by  auctioneer,  599. 

to  confer  title  upon  purchaser,  what, 
599. 
effect  of,  on  liability  of  partner  for  debt,  600. 
to  be  recorded  by  copying  out  verbatim,  610. 
books,  to  be  kept  by  mining  recorder,  608. 

entries  in,  transcript  to  be  made,  when,  612. 
of  partnership,  to  be  open  to  inspection, 
of  Record,  to  be  open  to  public  inspection,  610. 
cash,  expended  on,  amount  of,  to  entitle  to  leave  of  absence,  593. 
cement,  new  stratum,  to  be  deemed  a  new  mine,  589. 
certificate,  free  miner's  (See  Free  Miner's  Certificate). 

proper  office  for  recording,  611. 
certified  copy  of  record  of  transfers  may  be  registered,  when,  595. 
cession,  of  claim-holder's  interest  to  grantee  of  right  of  way, 

603. 
change,  of  name  of  claim,  what  effect  has,  on  creditors,  620. 
changing,  name  of,  claim,  as  to,  620. 
channel,  old,  lease-holder,  engaged  in,  607. 
charge,  tax,  shall  form  a,  upon  claim,  620. 
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claim,  tax  shall  form  a  charge  upon,  620. 

creek,  discovory  of  (See  Creek  Claim),  539. 
each  to  be  staked  as  an  ordinary  placer  claim,  620. 
name  of,  as  to  changing,  620. 
ono  man  to  be  employed  to  each,  620. 
claim-holder,  as  to  right  of,  to  become  partner  of,  grantee  of 
right  of  way,  602. 
cession  of  interest  of,  to  grantee,  603. 
may  abandon  claim  and  flume,  603. 
claims,  adjacent  (See  Adiavcnt  Claims). 
set  of  (See  tiet  of  Claims),  593. 

may  be  recorded  in  one  record,  597. 
partnerships,  may  be  located  and  recorded  as,  597. 
working  (See  IVo/A/m//),  597. 
close  season,  placer  claim  need  not  be  worked  during,  593. 

location  of  placer  claim  in,  as  to  laying  over  of,  593. 
location  of  placer  claim  in,  as  to  laying  over  dur- 
ing, 593. 
coal  mining,  jurisdiction  of  County  Court  does  not  extend  to,  614. 
collector,  entitled  to  be  furnished  with  list  of  employees,  586. 
company  of  free  miners  (See  Free  Miners  Co.,  of),  593. 

for  damage  arising  from   entry,   587. 
compensation,  to  be  made  by  free  miner  to  occupant  of  land, 

how  to  be  determined  in  case  of  dispute,  597. 
conditions,  terms  and,  upon  which  water  right  may  be  granted, 

597. 
consent,  of  free  miner  occupiers,  necessary  for  lease,  605. 

tacit,  mining  partnership  to  be  renewable  from  year  to 
year,  by,  597. 
consolidation,  of  adjoining  leases  of  placer  mining  ground,  as 
to,  620. 
of  lease,  when,  may  be  made,  606. 
constniction  of  Act,  not  to  prejudice  mining  rights,  618. 
contract  for  sale  of  partnership  interest  in  property,  599. 

foreman  or  manager  may  bind,  597. 
contracts  of  foreman  and  manager,  as  to,  600. 

for  sale  to  be  recorded  by  copying  verbatim,  610. 
contractor,  to  pay  fee  for  free  miner's  license,  any  employee,  518. 
conveyances,  record  of,  to  be  kept  by  Mining  Recorder,  609. 
of  placer  claim  bill  of  sale  to  be  recorded,  594. 
to  be  recorded  by  copying  out  verbatim,  610. 
record  of,  transfer  of  placer  claim  to  be  recorded 
in,  594. 
conviction  for  infraction  of  Placer  Mining  Act,  618. 

for  providing  false  statement  of  employees,  587. 
co-owner,  failure  of,  to  keep  up  free  miner's  certlflcnte,  effect 
of.  586. 
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cost  of  repairs,  levied,  how,  596. 
costs  follow  penalty,  when,  585. 
counterfoil,  of  free  miner's  certificate,  as  to,  606. 
County  Court,  jurisdiction  of,  as  to  employers  and  employees, 
614. 
action  of  trusts,  614. 

coal  mining,  jurisdiction  does  not  extend  to  ac- 
tions    between    employers     and     employees, 
when,  614. 
contracts  for  supplies,  jurisdiction  as  to,  614. 
employers  and  employees,  jurisdiction  as  to,  614. 
ejectment,  jurisdiction  as  to,  616. 
foreclosure,  jurisdiction  as  to,  616. 
jurisdiction  of,  616. 
lien,  as  to  enforcing,  616. 
redemption,  jurisdiction  as  to,  616. 
reforming,  jurisdiction  as  to,  616. 
specific  performance,  as  to,  616. 

agreement  for  sale,  616. 
injunctions,  616. 
leases,  616. 

mining  partnership,  616. 
purchase,  616. 
supplies,  contracts  lor,  jurisdiction  as  to,  614. 
Court  having  jurisdiction  in  mining  disputes  may  summon  fore- 
man or  manager,  597. 
County  Court  summons,  "  mining  jurisdiction,"  to  be  written 

on,  616. 
arrest,  orders  for,  618. 
costs  in,  617. 

document   in   action,   "  mining  juris- 
diction," to  be  written  on,  616. 
judgment  debtors,  detention  of,  618. 
process,  "  mining  jurisdiction  "  to  be 

written  on,  616. 
writs,    "  mining    jurisdiction,"    to    be 

written  on,  616. 
writs  of  ca.  re.,  as  to,  618. 
covenant,  of  lessee,  to  mine  ground  in  miner-like  manner  im- 
plied, 606. 
for  continuous  working,  as  to,  606. 
covenants,  implied,  in  grant  of  right  of  way,  596. 
creditors,  of  claim,  rights  of  way,  name,  change,  620. 
creek  diggings,  application  for  placer  mining  ground  in,  602. 
claim  (See  Placer  Claim),  582,  588. 

discovery  claim,  extent  of,  not  to  exceed  1,000  feet,  589. 
creditors,  names  to  be  shown  on  monthly  balance  sheet,  600. 
entitled   to   inspect   monthly   balance   sheet,    600. 

to  inspection  of  books  of  partnership,   60O. 
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Crown  grant,  as  to  necessity  for  free  miner's  certificate  to  placer 
mine,  wliere,  has  been  issued,  596. 
grants,  under  36  Victoria,  620. 

rights,  mining  rights,  to  be  deemed  to  be  subject  to,  618. 
damage  by  reason  of  entry  on  lands  already  occupied,  security 
for,  587. 
caused  by  drain  or  tunnel,  security  to  be  given  for,  595. 
to  be  made  good  by  grantee  of  right  of  way,  596. 
date,  when  to  be  shown  in  Mining  Recorder's  books,  610. 
deads,  deposits  of,  space  for,  may  be  marked  out  by  Gold  Com- 
missioner, 613. 
debts  of  partnership,  partner  not  liable,  when,  599. 

liabilities  of  partner's  interest  for,  599. 
beyond  amount  of  partner's  proportion,  as  to,  600. 
liability  for,  ceases  after  record  of  sale,  599. 

limit  of  liabilities,  as  to,  599. 
of  partnership,  when  partner  ceases  to  be  liable  for,  600. 
partner  disposing  of  share  to  continue  to  be  liable,  when, 

600. 
what  partnership  liable  for,  601. 
declaration,  as  to  making  of,  before  whom  to  be  made,  618. 
declarations,  to  be  recorded  by  copying  out  verbatim,  610. 
default,  in  payment  of  assessment,  as  to,  by  partner,  599. 
deposit,  to  be  made  by  applicant  for  grant  of  right  of  way,  596. 
accompanying  application   for  placer  mining  grounds, 

to  be  returned  if  application  refused,  604. 
accompanying  application  for  lease  of  mining  ground, 

when  forfeited.  604. 
of  $25  to  be  retained,  596. 
of  plan  of  ground,  to  be  made  by  applicant  for  placer 

mining  ground,  604. 
of    $20    to    accompany    application    for    placer    mining 

ground,  604. 
of  $20  to  accompany   application   for  lease  of  mining 

ground,  604. 
of  money,  when  to  be  received  by  Mining  Recorder,  611. 
refunded  in  case  application  refused,  596. 
to  accompany  application   protesting  against  grant  of 
right  of  way  to  be,  $125,  601. 
destruction,  of  evidence,  and  location,  as  to,  620. 
diggings,  precious  stone  (See  Prvcinus  Stone  nUjgings),  603. 
discharge  of  partner  or  agent,  as  to.  597. 
discovery  of  new  mine,  size  of  claims,  588. 
discoverer's  claim  considered  as  one  ordinary  claim,  589. 
discretionary  power  of  Gold  Commissioner  to  grant  leave  of  ab- 
sence, 593. 
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discretion  of  Gold   Commissioner   as   to  granting  or  refusing 

license  to  construct  drain  or  tunnel,  595. 
dispute,  how  compensation  to  be  determined,  in  case  of,  587. 
disputed  boundaries.  Gold  Commissioner  may  define,  613. 
district,  subdivision  into  mining,  divisions,  611. 
distress,  of  goods  and  chattels  for  default  of  payment  of  tax,  620. 
ditch,  as  to  ownership  of,  forfeiture  of,  abandonment  of  lease 

of,  606. 
ditches,  connected  with  placer  claim,  as  to,  592. 
dividend,  not  to  be  declared  until  liabilities  paid,  600. 

to  be  recorded  by  copying  out  verbatim,  610. 
documents  of  title  (See  Title,  Documents  of). 
proper  officer  for  recording,  611. 
to  be  open  to  public  inspection  upon  payment  of 

fee,  610. 
what  shall  be  filed,  610. 
drain,  bed  rock  flume,  585. 

for  public  drainage  of  mine,  as  to  application  for  grant 

of  right  of  way,  595. 
nature  and  extent  of  proposed,  to  be  shown  in  applica- 
tion, 595. 
property  of  others,  not  entered,  in  construction  of,  596. 
tunnel  or,  before  construction,  license  to  be  obtained,  595. 
dredging  purposes,  lease  of  bed  of  river  for,  607. 

for  gold,  what  lease-holder  may  do,  607. 
dry  diggings,  new  stratum,  to  be  deemed  a  new  mine,  539. 
effect  of  failures  of  co-owner  to  keep  up  free  miner's  certificate, 

596. 
ejectment,  jurisdiction  of  County  Court,  as  to,  614. 
employees,  list  of,  to  be  furnished  to  mining  recorder  or  col- 
lector, 587. 
effect  of  failure  to  pay  license,  fee  for,  587. 
number  of,  how  to  be  decided,  597. 
enforcing  lien,  as  to,  616. 
entry,  free  miner  shall  have  right  of,  to  what  lands,  587. 

through  and  upon  any  mining  grant,  as  to  application 
for,  595. 
entries,  in  mining  recorder's  book,  to  show  date  when,  610. 
equity,  rule  of,  effect  of,  on  forfeiture  of  placer  claim,  593. 
error,  effect  of  wrong  record  on  title,  590. 

within  what  time  after  discovery  of,  free  miner  to  make 
proper  record,  590. 
essentials  of  procuring  leave  of  absence,  593. 
estate  held  or  possession  by  transferer,  when  passes  to  trans- 
feree, 594. 
evidence,  of  copy  or  extract  from  entry,  as  to,  611. 
of  transcripts  and  records,  as  to,  612. 
of  location,  district  as  to,  620.  ' 
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exemptions,  mines  and  monies  invested  therein,  not  to  be,  from 

taxation,  618. 
expenditure,  to  entitle  leave  of  absence,  593. 

in  work  on  lease  after  consolidation,  620. 
on  placer  mining  ground,  603. 
expressions,  meanings  of  (See  Words),  581. 
extension  of  interest  by  free  miner  in  placer  claim,  591. 
of  grant,  for  bed,  rock  flume,  603. 
of  placer  mining  lease,  how  granted,  606. 
false  statement  in  list  of  employees,  effect  of,  587. 
fee,  to  be  paid,  by  grantee,  for  recording  grant  of  riglit  of  way, 
603. 
for  change  of  name  of  claim,  620. 
simple,  when  estate  of,  passes  to  transferee,  594. 
recording  (See  Rvcordinu  Fee),  596. 
fees  for  issue  of  free  miner's  certificate  (See  Free  Miner's  Ccr- 
tiftvatc),  584. 
for  free  miner's  certificate,   608. 
for  recording  records  of  mining  property,  608. 
to  be  collected  by  Mining  Recorder,  611. 
fine,  liability  of  person  to,  for  infraction  of  Placer  Mining  Act, 

618. 
fines,  may  be  recovered  by  distress  or  sale,  618. 

collection  of,  to  be  by  Mining  Recorder,  611. 
fixtures,  connected  with   fiumes,   interest  of  grantee   in,  to  be 

deemed  to  be  a  chattel  interest,  603. 
flume,  bed-rock,  flume  (See  licd-ntck  Fhimcs). 

abandonment  of,  by  claim-holder,  shall  enure  to  the  use 

and  benefit  of  grantee,  603. 
amount  of,  to  be  laid,  may  be  reduced,  how,  603. 
as  to  maintaining  and  building,  602. 
grade  of,  602. 
cleaning  up,  602, 
repairs,  602. 

uniting  that  of  claim-holder  with  that  of  grantee, 
602. 
as  to  ownership  of,  forfeiture  of,  abandonment  of,  lease 

of.  606. 
may  be  abandoned  by  claim-holder,  603. 
not  to  be  obstructed,  603. 
of  what  materials  to  be  constructed, 
to  be  kept  free  from  obstruction,  602. 
what  amount  of,  to  be  laid  by  grantee,  603. 
flumes,  interest  of,    grantee    in,  to  be    deemed  to  be  a  chattel 

Interest,  603. 
foreman  and  manager  may  be  chosen  by  majority,  597. 
or  manager  may  represent,  partnership,  597. 

majority  may  sue  In  name  of  partnership, 
597. 
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forfeiture  of  right  shall  take  place  unless  free  miner's  certificate 
in  force,  585. 
declared  to  be  recorded,  610. 
deposit    accompanying    application  for  placer  mining 

ground,  605. 
ditches,  592. 
lease,  of  mining  ground,  as  to,  606. 

of   mining    ground,  of,  same    to   be  opened  for 
location  by  free  miner,  606. 
may  result  on  removal  of  posts  after  record  of  mineral 

claim,  590. 
of  bed-rock  flume,  603. 
of    placer   claim,  when    deemed  to  have  taken  place, 

593. 
of  claim,  586,  590. 
placer  claim,  to  be  absolute,  593 
shafts,  592. 
tunnels,  592. 
form  of  placer  claim  to  be  as  nearly  as  possible  rectangular,  589. 
fraction  of  placer  claim,  bill  of  sale  to  be  recorded,  594. 
conveyance  to  be  recorded,  594. 
mortgage  to  be  recorded,  594. 
of  mile,  rent  of,  to  be  $25  per  quarter,  597. 
free  miner,  liabilities  of  person  who  is  minor  treated  as  over 
age,  583. 
company  of,  entitled  to  leave  of  absence,  of,  593. 
deceased,  property  of,  when  under  $300,  611. 
deceased,  administration  of  property  of,  614. 
*  desiring  to   construct  tunnel   or   drain   to   procure 

license,  595. 
give   security,   595. 

making  application  for  placer  mining  lease,  to  de- 
posit plan  of  ground,  604. , 
making  application  for  placer  mining  lease,  to  de- 
posit $20,  604. 
may  procure  right  of  entry  on  other  claim  than  his 

own,  when  and  how,  592. 
may  enter  on  placer  claim  and  locate   or  record 

mineral  claim,  593. 
may  apply  for  grant  or  right  of  way,  595. 
may  obtain  grant  to  water  right,  how,  597. 
may  procure  grant  of  exclusive  right  of  way  for 

bed-rock  flume,  601. 
may  protest  against  right  of  way  being  granted,  601. 
not  to  obstruct  dredger,  607. 

not  to  be  interfered  with  by  parties  holding  dredg- 
ing leases,  607. 
70- M 
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free  miner,  privileges  of,  583. 

placer  claim  may  be  located  for  each  partner,  who 

is  a,  597. 
property  to  be  taken  charge  of  by  Gold  Commis- 
sioner, 614. 
right  of,  to  tjiil  sluices  into  bed-rock  flume,  603. 
Bhareholdor  in  joint  stock  company  need  not  be,  586. 
shall  not  be  charged  any  money  rental  for  wator 
used  by  him  for  mining  purposes  on  his  mining 
claim,  597. 
to  mark  out  ground  for  placer  mining,  how,  604. 
to  post  notice  of  placer  mining  ground,  how,  604. 
to  make    application    for    lease    of  placer  mining 

ground,  in  writing,  how,  604. 
what  rights  and  privileges  shall  have,  587. 
will  pay  placer  claim  to  record  what,  and  when,  590. 
to  be  entitled  to  printed  copy  of  Act,  free,  618. 
free  miner's  certificate,  person  having,  to  be  considered  as  free 
miner,  583. 
not  transferable,  584. 
to  joint  stock  company,  shall  Issue  in 

its  corporate  name,  584. 
may  be  granted  for  one  or  more  years, 

584. 
runs  from  date  thereof,  or  from  the  ex- 
piration of  then  existing  certificate, 
584. 
to  joint   stock  company,   ends  on  30th 
June,  after  issue  of  certificate,  583. 
to  be  issued  on  payment  of  fees,  584. 
only  one  person  to   be  named  therein, 
584. 

application  at  recorder's  oflice,  during 
his  absence,  as  to,  585. 

conviction  for  working  without  a,  585. 

destruction  of,  585. 

every  person  in  joint  stock  company  on- 
gaged  in  placer  mine  shall  take  out 
a,  585. 

evidence,  substituted  certificate,  to  be  of 
what,  585. 

foes  for.  whom  may  be  paid  to  in  the 
mining  recorder's  absence,  585. 

form   of,   584.     (See  Anpnulix  II.) 

if  lost  may  be  re-issued  aa  "  substituted 
certificate,"  585. 

loss  of,  585, 

only  one  Joint  stock  company  to  be 
named  therein,  584. 
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free  miner's  certificate,  penalty  for  working  without  a,  585. 

"  substituted  certificate,"  may  be  issued, 

when,  585. 
"  substituted  certificate,"  to  be  evidence 

of  what.  585. 
working,  person  engaged  in  placer  mine 

to  take  out  a,  585. 
as   to   necessity  for   in   case   of   placer 
mine  for  which  a  Crown  grant  has 
been  issued,  586. 
effect  of,  on  title  to  subsequent  holder, 
586. 
game,  right  of  free  miner  to  kill,  587. 
gold,  not  included  in  right  to  mine  for  precious  stones,  605. 
Gold  Commissioner,  discretion  to  reduce  amount  of  flume  to  be 
laid,  as  to.  603. 
applications  to,  to  be  received  by  Mining 

Recorder,  611. 
as  to  powers  of,  612. 
discretionary  powers  of,  to  grant  leave  of 

absence,  593. 
has  absolute  discretion  as  to   granting  or 
withholding  license  to  construct  drain 
or  tunnel,  595. 
if   satisfied   with   reason   for  not   working, 

forfeiture  will  not  take  place,  593. 
may  grant  right  of  way  for,  614. 
may  issue  license  to.  construct  drain  or  tun- 
nel, 595. 
operation  of,  as  to  entitling  locator  of  placer 
claim  to  be  entitled  to  have  laid  over, 
594. 
powers  of,  614. 
power  of,  as  to  dealing  with  application  for 

lease  of  placer  mining  ground,   605. 
power  of,  to  sell  claim  for  default  in  paying 

taxes,  620. 
requirements    of,    may    be    performed    by 

Mining  Recorder,  611. 
when  to    perform    duties    of    Mining  Re- 
corder, 612. 
"  Gold  Mining  Amendment  Act,  1872,"  taxation  of  Crown  grants 

under,  620. 
Gold  Mining  Act,  1873,  Crown  grant  issued  under,  as  to,  617. 
Government  reservations  for  town  sites,  may  not  be  located  on, 
587. 
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grant  of  right  of  way,  to  bo  in  writing,  601. 

to  be  signed  by  the  Gold  Commissioner, 
601. 
to  be  for  term  not  exceeding  five  years,  601. 

to  be  recorded,  596. 
rent  to  be  paid  for  (See  Hcnt). 

to  water  right,  frt-e  miner  may  obtain,  how,  597. 
grantee,  of  right  of  way,  what  rights  and  privileges  to  be  en- 
titled to.  601. 
entitled  to  gold  or  other  minerals  in  his  flume,  602. 
of  right  of  way,  as  to  right  of  claim-holder  to  become 

partner  with,  602. 
what  amount  of  flume  to  be  laid,  603. 
to  record  grant  of  right  of  way,  how  and  when,  603. 
interest  of,  in  grant,  to  be  deemed  to  be  a  chattel  In- 
terest. 603. 
to  pay  fee  for  record,  603. 
to  pay  annual  rent,  603. 
of  right  of  way  to  make  good  damage,  596. 
gravel,  new  stratum,  to  be  deemed  new  mine,  589. 

sluices,  of  free  miner,  may  be  tailed  into  bed-rock,  603. 
Her  Majesty,  rights  of,  mining  rights  to  be  deemed  to  be  subject 

to.  618. 
highway,  working  so  as  to  endanger,  as  to,  613. 
highest  bidder,  sale  of  partner's  interest  to  be  to,  599. 
hill  diggings  (See  Placer  Claim),  588. 
holiday,  public,  location  on,  not  to  be  invalid,  589. 
horizontally,  size  of  placer  claim  to  be  measured,  589. 
hydraulic  claims  to  be  laid  over  if  supply  of  water  insufficient, 

594. 
hydraulics,  of  free  miner,  may  be  tailed  into  bed-rock  flume,  603. 
ignorance,  effect  of,  on  title,  590. 
implied  covenants  in  grant  of  right  of  way,  596. 
imprisonment,  may  be  imposed  for  default  of  payment  of  fine 

or  penalty.  618. 
Indian  reservations,  may  not  locate  on,  587. 
inequality  of  surface  of  ground  not  to  be  regarded,  589. 
informality,  presence  of,  effect  of,  on  transfer,  594. 
"  initial  post,"  to  be  written  on  initial  post  in  writing,  597. 
Initial  stake  (See  t^takr),  597. 
inspection  of  books,  to  be  free  of  charge,  610. 

balance  sheet,  creditors  entitled  to,  600. 
documents,  may  bo  made  upon  payment  of  fee,  611. 
Instrument,  when  transfer  makes  entire  Interest,  594. 
instruments,  affecting  claims,  proper  notice  for  recording,  611. 
insufflcioncy  of  water,  notice  of,  to  be  posted,  how,  594. 
Interest  of  free  miner  in  placer  claim  may  be  extended,  how,  591. 
of  partner,  correct  record  of,  to  be  kept  by  partners,  600. 
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interpretation,  581,  582,  583. 

joint  stock  company  shall  take  free  miner's  certificate  In  its 
corporate  name,  584. 
shareholder  in,  may  not  be  free  miner,  586. 
Judges,  County  Court,  jurisdiction  as  to,  616. 
jury,  whether  mining  disputes  to  be  tried  with  or  without,  587. 
labor  or  improvements,  expenditure  upon,  when  tax  not  to  be 
levied  in  respect  of,  620. 
performed,  amount  of,  to  entitle  to  leave  of  absence,  593. 
land  falling  within  curtilage  of  any  dwelling  house,  may  not 
locate  on,  587. 
occupied  for  placer  mine,  may  not  locate  on,  587. 
held  under  mining  leases,  provisions  for  leave  of  absence 

not  to  apply  to,  593. 
provisions  as  to  laying  over  for 
insufficiency  of   water  not 
to  apply  to,  594. 
occupied  by  any  building,  may  not  locate  on,  587. 
already  lawfully  occupied  as  to  right  of  free  miner  to  enter 

thereon,  587. 
occupied  or  unoccupied,  drain  through,  license  to  be  ob- 
tained, 595. 
law,  rule  of,  effect  of,  on  forfeiture  and  on  placer  claim,  593. 
lay-over  to  be  recorded,  610. 

placer  claim  need  not  be  worked  during,  593. 
lease,  interest  of,  grantee,  in  right  of  way,  being  equivalent  to, 
for  the  term  of  such  grant,  603. 
of  unoccupied  and  unreserved  Crown  land,  term  of,  603. 
of  unoccupied  and  unreserved  Crown  land,  term  of  con- 
ditions upon  which  to  be  made,  603. 
of  placer  mining  ground,  renewal  of,  605. 

none    to    be    granted    without 
sanction      of       Lieutenant- 
Governor  in  Council,  605. 
of  mining  ground,  to  be  in  writing,  605. 

copy  of,  to  be  filed  in  ofiice  of  mining 

recorder,  605. 
to  be  signed,  how,  605. 
what  to  provide,  606. 
what  covenant  to  contain,  605. 
when  to  be  declared  forfeited,  606. 

extension  of,  granted  by  endorsing  memorandum  on,  606. 
how  to  be  declared  forfeited,  606. 
of  bed  of  river,  for  dredging  purposes,  as  to,  607. 
of  bed  of  river,  reservations  in,  607. 
shall  be  granted  for  placer  mining  only,  606. 
shall  not  be  assigned  or  sub-let  without  consent,  606. 
leases  shall  in  all  matters  be  governed  by  terms  thereof,  593. 
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leave  of  absence,  to  be  recordtnl,  610. 

application  for,  how  to  bo  signed,  593. 
effect  of,  593. 

effect  of,  on  free  minor's  certificate,  593. 
records,  593. 
re-rocords,  593. 
free  miner  entitled  to,  593, 
not  to  apply  to  land  hold  under  mining  leases, 

593. 
not  to  apply  to  mining  property  held  under 
mining  loases,  593. 
leavings,  deposits  of,  spaco  for,  may  be  marked  out  by  Gold 

Commissioner.  613. 
legal  post  to  be  placed  on  side  lino,  when  and  how,  589. 
legal  posts  (See  Posts,  Legal). 

levy,  power  of,  to  be  contained  in  grant  of  right  of  way,  596. 
liability  for  assessment  to  be  personal  by  partner,  599. 
limit  of,  as  to,  599. 
may  Ik»  limited,  how,  600. 
notice  regarding  limited,  600. 
of  partnership,  partner  when  not  liable  to,  599. 
of  partner  for  debts  beyond  amount  of  his  proportion, 

600. 
of  partner  disposing  of  share  for  debts,  600. 
liabilities  to  be  paid  before  dividend  declared,  600. 

assets,  correct  account  of  to  be  kept  by  partnership, 
600. 
license  fee  for  employees,  effect  of  failure  to  pay,  587. 

to  construct  drain  or  tunnel  necessary,  595. 
Lieutenant-Governor  in  Council,  sanction  of,  essential  to  grant 
of  lease  of  placer  mining  ground,  605. 
In   Council   jurisdiction   to    make   orders, 

618. 
In   Council,   jurisdiction    to   make   forfei- 
tures, relief  against,  618. 
limit  of  liability  with  partnership  name,  600. 
locate,  free  miner  shall  be  entitled  to,  what  lands,  587. 
location  made  on  Sunday  not  to  bo  Invalid,  589. 
notice  shall  bo  on  first  initial  post,  597. 
lodes,  free  miner  may  enter  on  leased  mining  ground  and  mine 

for.  606. 
machinery,  amount  expended  In  to  entitle  leave  of  absence,  593. 
manager  and  foreman  may  be  chosen  by  majority,  597. 
measurements,  Gold  Commlsssioner  may  define,  613. 
memorandum  of  sale,  maker's  entire  interest,  594. 
mile,  rent  of,  to  be  $25.00  per  quarter,  597. 
mine,  now,  what  to  bo  deemed,  589. 
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mine,  tunnel  or  drain  to  be  considered  as  part  of,  595. 
mineral  claim,  location  and  record  of,  by  holder  of  placer  claim, 
592. 
on  placer  claim,  may  be  entered  on  and  recorded  by 
free  miner,  593. 
minerals,  in  ground,  bed-rock  flume,  585. 
mines,  taxation  of,  618. 
mining  actions,  when  Court  decide,  617. 

business  of  partnership  to  pertain  solely  to,  597. 
claim,  rent  of  water  used  by  free  miner  on  his  own,  596. 
disputes,  what  Court  has  jurisdiction  in,  as  to,  597. 
ditch  bed-rock  flume.  585. 

divisions,  Lieutenant-Governor  may  subdivide  a  district 
into,  611. 
"  mining  jurisdiction  "  of  County  Court,  as  to,  616. 
mining  ground  occupied  by  free  miners,  lease  not  to  be  granted, 
605. 
lease,  bed-rock  flume  grant,  585. 

leases,  mining  property  held  under,  leave  of  absence 
not  to  apply  to,  593. 
land  or  mining  property  held  under,  provisions 
as  to  laying  over  for  insufficiency  of  water 
not  to  apply  to,  594. 
mining  partnerships  (See  Partnersliips). 
mining  property,  disposing  of,  as  to,  617. 

held  under  mining  lease,  leave  of  absence  not 

to  apply  to,  593. 
held  under  mining  lease,  provisions  as  to  lay- 
ing over  for  insufficiency  of  water,  not 
to  apply  to,  594. 
Mining  Recorder,  as  to  appointment  of,  608. 

deposits  of  money,  when  to  be  received  by,  611. 
duties  of,  when  to  be  performed  by  Gold  Com- 
missioner, 612. 
entitled  to  be  furnished  with  list  of  employees, 

586. 
may   perform    requirements   of   Gold   Commis- 
sioner, when,  612. 
notice  of  insufficiency  of  water  to  be  posted  in 

office  of,  594. 
rents,  when  to  be  collected  by,  611. 
shall  keep  record  book,  590. 
to  keep  certain  books,  608. 
to  receive  applications  intended  for  Gold  Com- 
missioner, 611. 
Mining  Recorder,  as  to  appointment  of,  608. 

filed  in,  606. 
hours  of.  612. 
to  be  only  proper  place  for  records,  590. 
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mining  rights,  to  be  dt'eraed  to  be  subject  to  rights  of  Her  Ma- 
jesty, 618. 
not  to  be  prejudically  affected  by  construction 

of  Act.  618. 
to  be  subject  to  rights  of  way  and  water,  618. 
to  be  deemed  to  be  subject  to  Act,  free  miner  to 
be  entitled  to  printed  copy  of,  free,  618. 
minor,  liabilities  of,  Is  treated  as  a  free  miner  over  age,  583. 
moneys,  Invested  In  mines,  taxation  of,  618. 
mortgage  of  placer  claim,  bill  af  sale  to  be  recorded,  594. 
mortgages,  to  be  recorded  by  copying  out  verbatim,  610. 
name,  changing  of  claim,  620. 

partnership  limited  liability,  part  of,  600. 
new  mine,  what  to  be  deemed,  589. 
newspaper,  notice  of  sale  of  partner's  Interest  to  be  published 

In.  599. 
notice  of  abandonment  to  be  in  writing,  599. 

to  be  duly  recorded,  599. 
for  lease  of  placer  mining  ground,  how  to  be  posted,  604. 
for  lease  of  placer  mining  ground,  what  to  contain,  604. 
on  legal  posts,  to  be  In  writing,  589. 

state  what.  589. 
of  insufficiency  of  water  to  be  posted,  how,  595. 
location  (See  Ijuvution  Sotkr),  597. 
application  for  right  of  way  to  be  posted  on  ground, 

595. 
sale  of  partner's  interest,  how  to  be  made,  599. 
sale  of  partner's  interest,  where  to  be  posted,  599. 

If  partner  absent  from  dis- 
trict, 599. 
sale  of  partner's   interest  to  be  published   In  news- 
paper, 599. 
regarding  default  of  payment  of  assessment,  599. 
service  of  record  of,  599. 
obstruction.  Implied  covenants  to  keep  right  of  way  free  from 

all.  596. 
occupied  lands  (See  Landjn  Ocriiitlat),  595. 

mining  ground,  lease  of,  not  to  be  granted,  605. 
officers.  County  Court,  jtirisdictlon  as  to,  616. 
operative  words,  effect  of  omission  of  proper,  594. 
orchard,  may  not  locate  on,  587. 
order,  working  (See   Workhu/  Onirr). 

orders,  jurisdiction  of  Lieutenant-Governor  to  make,  618. 
ordinary  claim,  discoverer's  claim  considered  as  one,  589. 
owner  to  pay  fee  for  free  miner's  license  for  any  employee,  586. 
to  furnish  list  of  persons  in  employ,  when,  586. 
where  evidence  of  location  destroyed,  620. 
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partner,  right  of  claim-holder  to  become,  with  grantee  of  right 
of  way,  602. 
discharge  by  foreman  or  manager,  as  to,  597. 
interest  of  in  partnership  property  may  be  sold  to  pay 

assessment,  599. 
may  contract  for  sale  of  interest,  599. 
may  sell  and  dispose  of  his  interest  to  free  miner,  600. 
not  liable  for  debts  beyond  amount  of  proportion,  600. 
of  contract  shall  be  entitled  to  sell  his  interest  in,  599. 
shall  be  entitled  to  sale,  599. 
to  be  personally  liable  for  assessment,  599. 
what  liabilities  incurred  by,  after  notice  of  abandon- 
ment, 599. 
partners,  names  of,  correct,  to  be  kept  by  partnership,  600. 
partnership  mining  to  be  governed  by  provisions  of  Act,  597. 
balance  sheet  anl  books  to  be  open  to  inspection  by 

creditors,  600. 
business  of  to  be  mining,  597. 
claims,  how  to  be  located,  597. 
claims,  partner  entitled  to  vote,  how,  597. 
debts  of,  liability  of  partner's  interest  for,  599. 
indebtedness  of,  liability  of  partner  after  sale  re- 
corded, 599. 
liability  for  debts  of,  may  be  limited,  how,  600. 
meeting,  majority  of  votes  in,  to  decide,  what,  597. 
mining   assessment   in,   to   be   payable   within   five 

days  after  being  made,  597. 
mining  can  locate  and  record  a  placer  claim  for  each 

partner  who  is  a  free  miner,  597. 
mining,  to  be  usual  partnership,   unless  otherwise 

agreed,  597. 
monthly  balance  sheet,  what  to  show,  600. 
name  "  limited  liability  "  to  be  part  of,  600. 
not  to  declare  dividend  until  liabilities  paid,  600. 
of  written  effect  of,  on  mining  partnership,  597. 
renewals  from  year  to  year  by  tacit  consent, 
to  be  represented  by  majority,  598. 
to  bind  foreman  or  manager, 
to  keep  correct  list  of  names  of  partners,  600. 
to  keep  record  of  interest  of  each  partner,  600. 
what  debts  liable  for,  610. 
penalty  for  providing  false  statement  of  employees,  587. 
penalties,  collection  of  to  be  made  by  Mining  Recorder,  611. 

may  be  recovered  by  distress  or  sale,  618. 
permit  license,  leave  of,  to  be  recorded,  610. 
placer  claim,  right  in,  not  recognized  without  free  miner's  cer- 
tificate, 585. 
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placer  claims,  size  and  nature  of,  587. 

bar  diggings,  length  of,  width  of,  588. 
bill  of  sale,  conveyance  or  mortgage  of  to  be  re- 
corded, 594. 
creek  claim,  size  of,  588. 
dispute  as  to  title,  priority  to  govern,  590. 
disputes  as  to  title  to,  592. 
dry  diggings  to  bo  100  feet  square,  588. 
each  partnership  to  be  staked  as  ordinary,  597. 
free    miner    entitled    to    record  for  one  or  more 

years,  591. 
free  miner  having  located  and  recorded  shall  be 

entitled   to  hold  during  existence  of  record, 
591. 
re-record,  591. 
free  miner  may  be  entitled  to  leave  of  absence, 

593. 
forfeiture  of,  to  be  absolute,  593. 
hill   diggings,   legal   posts   to   be   placed   100  feet 

apart,  588. 
holder  of,  not  entitled  to  vein  or  \oi\v,  unless  he 

shall   have   recorded   and    located   ground   as 

mineral  claim,  592. 
how  many  may  be  held  by  mortgagee,  588. 
how  many  may  be  held  by  purchaser,  588. 
how  many  may  bo  located,   588. 
Interest  in  free  minor  may  extend  for  one  or  more 

years,  591. 
interest  of  free  minor  in,  equivalent  to  a  lease,  592. 
interest   of   free   miner   in   to   be    deemed   to   be 

chattel  interest,  592. 
Interest  of  free  miner  in  to  be  hold  as  real  estate, 

592. 
Interest  of  free  minor  in,  to  be  renewed  nt  end 

thereof  by  ro-recording,  592. 
Irregularity  prior  to  date  of,  within  current  re- 
cord, effect  of  on  title  to,  592. 
laying  over  of,  593. 
limit  may  be  extended,  588. 
mining  Interest  of  free  miner  In,  on  renewal  to 

bo  subject  to  conditions,  what,  592. 
no  claim  to  extend  beyond  post,  588. 
no  transfer  of  to  be  enforceable  unless  in  writing, 

594. 
size  of,  588. 

what  may  be  located,  587. 
where  may  be  located,  587. 
width  of,  588. 
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placer  claims,  one  may  be  located  for  each  partner  who  is  a  free 
miner,  597. 
one  stake  on  each  to  be  marked  as  an  initial 

stake,  597. 
one  location  notice  to  be  posted  on  each  set  of 

claims  sufficient,  597. 
proper  office  for  recording,  611. 
partnership,  how  to  be  located  for  each  partner, 
right  of  entry  thereon  by  other  free  miners,  592. 

597. 
to  be  as  nearly  as  possible  rectangular  in  form, 

589. 
to  be  marked  by  four  legal  posts,  how,  589. 
to  be  recorded   in  mining  recorder's  office  only, 

590. 
tunnels,  shafts  and  ditches  connected  with,  as  to, 

592. 
to  be  represented  in  bona  fide  work  by  holder,  593. 
to  be  deemed  to  be  abandoned,  when,  593. 
to  be  laid  over  if  supply  of  water  insufficient,  594. 
to  be  recorded  in  record  of  conveyance,  594. 
where  mine  is  new  discovery,  size  of,  588. 
placer  mines,  for  which  Crown  grant  has  been  issued,  as  to,  586. 
held  as  real  estate,  proper  office  for  recording,  611. 
placer  mining,  ground,  lease  of,  renewal  of,  605. 
Act,  offence  against,  618. 
ground.  Gold  Commissioner  may  grant  lease  of, 

614. 
leases  shall  be  granted  for,  only,  606. 
ground   adjoining,   lease  of,  as  to  consolidation, 

620. 
when  ground  efficiently  worked,  lessee  may  ob- 
tain extension  of  lease,  606. 
"  Placer  Mining  Act  (1891)  Amendment  Act,  1898,"  620. 
post,  legal,  to  be  placed  at  each  corner  of  ground  for  lease  of 

placer  mining,  604. 
posts,  legal,  to  be  marked,  how,  589. 

first  initial,  location  notice  to  be  on,  597. 
mining,  may  be  removed  by  Gold  Commissioner,  613. 
removal  of  after  recording  placer  claim,  effect  of,  590. 
to  be  at  intervals  of  150  feet,  601. 
posting  of  notice  of  insufficiency  of  water,  as  to,  594. 

of  notice  of  application  for  right  of  way,  as  to,  595. 
of  notice  of  sale  of  partner's  interest,  599. 
power,  discretionary,  of  Gold  Commissioner  to  grant  leave  of 
absence,  593. 
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powers  contained  in  grant  of  right  of  way,  term  of,  596. 

of  attorney,  to  be  recorded  by  copying  out  verbatim,  tJlO. 
of  Gold  Commissioner  (See  (Jold  Coinmlssionei'),  612,  614. 
precious  stone  diggings,  lease  of,  603. 

application  for  mining  ground,  area  of, 
605. 
precious  stones,  right  to  mine,  what  included,  605. 
precious    metals,  not    included    in    right    to    mine  for  precious 

stones,  except  when,  605. 
presumption  as  to  perfect  title,  592. 
priority  of  location  to  govern  in  cases  of  dispute  as  to  title  of 

placer  claim,  590. 
privilege,  granted,  to  be  recorded,  610. 
privileges  of,  sought  to  be  acquired,  to  be  shown  in  application, 

595. 
proceeds  from  placer  claim,  free  miner  to  be  entitled  exclusively 

to  all  realized  therefrom,  592. 
proof    may    be    given  if    wrongly,  improperly  or  Insufficiently 

staked.  592. 
property  of  claims  taken  up  as  partnership  claims  to  be  property 

of  partnership,  597. 
prospect,  free  miner  shall  be  entitled  to  what  lands,  587. 
protest,  of  free  miner,  against  right  of  way  being  granted,  601. 
public  auction  (See  Auction,  Puhliv),  599. 
public  holiday,  location  on  not  to  be  invalid,  589. 
purchaser  of  claim  where  previous  holder  allowed,  is  free  miner's 

certificate  to  expire,  duty  of,  586. 
purchaser  of  partner's  interest,  what  entitled  to,  599. 
quarter,  rent  of  right  of  way,  per.  597. 
rates  of  toll  (See  TnU  Jfatv),  596. 
real  estate,  transfer  of,  when  to  be  in  writing,  594. 

power  of  County  Court,  as  to,  617. 
reasonable    cause    for    not    working,  placer  mine  need    not  be 

worked  during,  593. 
record,  of  abandonment,  to  be  kept  by  Mining  Recorder,  609. 

application  for,  during  office  hours  by  Mining  Recorder's 

absence,  as  to,  591. 
book  to  be  kept  by  Mining  Recorder,  609. 
form  of.  609. 

entry  of  re-recorded,  to  be  made  in,  591. 
by  Mining  Recorder,  when  void,  610. 
free  miner  to  be  entitled  to.  in  case  of  absence  of  Min- 
ing Recorder,  591. 
new.  after  error,  to  bear  date  of  first  record,  509. 
of  affidavits,  to  be  kept  by  Mining  Recorder,  609. 
of  conveyances,  to  be  kept  by  Mining  Recorder,  609. 
of  water  grants,  to  be  kept  by  Mining  Recorder,  609. 
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record,  to  be  made  in  Mining  Recorder's  office  only,  590. 

of  claim,  free  miner  entitled  to,  for  one  or  more  years, 

591. 
of  placer  claim,  necessary  in  record  of  conveyance,  594. 
of  conveyance,  placer  claim  to  be  recorded  in,  594. 
of  set  of  claims,  what  to  be  sliown  on,  597. 
oi  notice  of  abandonment,  599, 
set  of  claims  may  be  recorded  in  one,  597. 
to  be  kept,  of  grant  of  right  of  way,  396. 
records,  of  mining  property  may  be  made  by  person  appointed 
at  meeting  of  free  miners,  when,  608. 
effect  of  leave  of  absence  on,  593. 
proper  office  for  recording,  611. 
re-record  of  claim  by  free  miner,  591. 

effect  of  leave  of  absence  on,  593. 

free  miner  to  be  entitled  to  in  case  of  Mining  Re- 
corder's absence,  591. 
to  be  entered  in  record  book,  591. 
what  to  be  shown  in,  591. 
re-recording  interest  of  free  miner  in  his  placer  claim,  to  be 

renewal  by,  592. 
re-recording  interest  of  free  miner  in  his  placer  claim  on  re- 
newal to  be  subject  to  conditions  as  to,  592. 
registrars.  County  Court,  jurisdiction  as  to,  616. 
regulations  and  rules,  may  be  made  by  Lieutenant-Governor  in 

Council,  618. 
renewal  of  placer  mining  ground,  605. 

lease.   Gold   Commissioner   may   grant,   614. 
mining  partnership,  as  to,  597. 
renewable,  interest  of  free  miner  in  Tiis  placer  claim  to  be,  592. 
rent,  to  be  paid  by  grantee,  of  right  of  way,  603. 

for  water  used  for  mining  purposes,  as  to,  597. 
of  right  of  way  to  be  paid  annually  to  Mining  recorder,  597. 
to  be  $25.00  per  mile  per  quarter,  597. 
to  commence  from  date  of  grant,  597. 
rents,  to  be  collected  by  Mining  Recorder,  611. 
repair,  implied  covenants  to  keep  right  of  way  in,  596. 
repairs,  costs  of,  how  levied,  596. 
representing  discoverer's  claim  as  to,  589. 
representation,   interest  of  free  miner   in  his  placer  claim,  on 

renewal,  to  be  subject  to  conditions  as  to,  592. 
representations  on  every  placer  claim  to  be  by  holder  thereof, 

or  some  person  on  his  behalf.  593. 
requirements,  to  be  performed  by  Gold  Commissioner,  may  be 
performed  by  Mining  Recorder,  612. 
implied  covenants,  that  drains  shall  be  of  suffi- 
cient size  to  meet,  as  to,  596. 
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requisites  of  procuring  leave  of  absence,  593. 
residence,  free  miner  may  construct  on  claim,  592. 
reservation  of  rights  of  froo  miners,  to  be  made  in  lease  of  min- 
ing ground,  606. 
right  of  entry,  free  miner  to  have  exclusive  upon  his  placer 
claim,  592. 
of  way,  length  of,  601. 
period,  601. 
carries  exclusive  right  to  stake  and  work,  what, 

602. 
carries  gold   or  other  minerals  in   flume,   602. 
free  miner  may  apply  for  grant  of,  595. 
grant  of  applicant  for,  to  deposit  $25,  595. 

covenants  to  be  deemed  to  be  part  of, 

596. 
exclusive  for  bed-rock  flume,  601. 
to  be  signed  by  Gold  Commissioner,  596. 
to  be  for  not  longer  than  20  years,  596. 
what  rights  to  be  given,  596. 
for  tunnels.  Gold  Commissioner  may  grant,   614. 
riparian  proprietors,  entitled  to  use  natural  flow  of  water,  609. 
rights  to  water  may  be  acquired  through 
the  Dominion  Government  as  trustees, 
when.  609. 
river,  lease  of  bed  of,  for  dredging  purposes,  as  to,  607. 
rocker,  mining  operations  may  be  conducted  by,  607. 
rules  and  regulations  may  be  made  by  Lieutenant-Governor  in 

Council,  618. 
salary  liability  to  deduction  for  free  miner's  certificate,  as  to, 

536. 
sale,  memorandum  of  (See  Memo,  of  Sale). 
bill  of,  of  partner's  interest,  as  to,  599. 
bills  of,  to  be  recorded  by  copying  out  verbatim, 
contracts  for,  to  be  recorded  by  copying  out  verbatim, 
of  partner's  interest,  as  to  notice  of.  599. 

to   bo  by   public  auction   to  highest 
bidder,    599. 
seal,  whether  instrument  under  or  not  when  transfers  maker's 

entire   interest,   594. 
security,  to  be  given  by  free  minor  before  entry  upon  land  al- 
ready lawfully  occupied,  as  to,  587. 
set  of  claims,  as  to  leave  of  absence  from,  593. 
(Seo  rininiM),  597. 

record  of  what,  to  bo  shown  on,  597. 
shafts  connected  with  placer  claim,  as  to,  592. 
sheriffs,  County  Court,  Jurisdiction  as  to,  616. 
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shares,  may  be  bought,  sold  or  held  without  free  miner's  certifi- 
cate, when,  586. 
sickness,  during,  placer  claim  need  not  be  worked,  593. 
side  line,  legal  post  to  be  placed  on,  when,  589. 
size  of  placer  claim  (See  Placer  Claim,  Size  of),  588. 

implied   covenants  in  grant  of  right  of   way   that  drains 

shall  be  of  sufficient,  596. 
of  placer  claims,  to  be  measured  horizontally,  589. 
sluice,  mining  operations  may  be  conducted  by  reservation  of 

right  to,  607. 
sluices,  of  free  miner,  may  be  tailed  into  bed-rock  flume,  603. 
stake  on  each  placer  claim  to  be  marked  as  initial,  597. 
statements,    declaratory,    to    be   recorded    by   copying   out   ver- 
batim, 610. 
statement,  to  be  filed  on  consolidation  of  lease,  607. 
statute,  construction  of,  rules  for,  609. 

stratum,  new,  auriferous  earth  to  be  deemed  a  new  mine,  589. 
substituted  certificates,  to  be  issued  to  persons  entitled  thereto, 

608. 
suit,  for  tax,  assessor  or  collector  may  bring,  620. 
Sunday,  location  on,  not  to  be  invalid,  589. 
Supreme  Court,  jurisdiction  of,  not  lessened,  618. 
tacit  consent  (See  Consent). 
tailings,   reservations   in   lease   of    river,   for   running   tailings 

into,  607. 
tap-drain,  property  of  others,  not  entered  in  construction  of,  596. 
tap-drains,  to  be  passed  within  five  days  after  receipt  of  re- 
quest, 596. 
default  in  construction,  effect  of,  596. 
tax,  to  form  charge  upon  claim,  620. 

default  in  paying,  claim  may  be  offered  for  sale  in  case  of, 

may  be  sued  for  by  assessor  or  collector,  620. 
upon  labor  or  improvements,  when  not  to  be  levied  in  re- 
spect of  claims,  620. 
taxation  of  mines  and  monies,  618, 

of  Crown  grants,  under  Gold  Mining  Amendment  Act, 
1872,  620. 
term  for  which  grant  to  water  right  may  be  obtained,  597. 
terms  of  leases  to  govern  in  all  matters,  593,  594. 
time,  notice,  length  of,  to  be  given  for  application  for  grant  of 
right  of  way,  601. 
absence,  leave  of,  may  be  granted  for,  593. 
application  for  grant  of  right  of  way  to  be  posted,  during 

which  notice  of,  595. 
application    for   lease   of   placer    mining   ground,    within 

which  free  miner  shall  make,  601. 
assessment,    within    which,    mining    partnership    to    be 
made,  597. 
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time,  extension,  term  of,  of  grant,  for  bed-rock  flume,  603. 
notices  to  be  advertised.  599. 

notices  to  be  posted  if  partner  absent  from  district,  599. 
notice,  within  which,  of  insufficiency  of  water  to  be  posted, 

594.  . 
posting  notice  of  sale,  to  be  observed  as  to,  of  partner's 

interest.  599. 
protest  against  application,  within  which  free  miner  may, 

for  grant  of  right  of  way,  601. 
reasonable,    implied    covenants    to    construct    proper    tap- 
drains  in,  596. 
record  grant  of  right  of  way,  within  which  grantee  shall, 

603. 
record  placer  claim,  within  which  free  miner  to,  590. 
rectify  error  in  record,  within  which  free  miner  may,  590. 
right  of  way,  grant  of,  to  be  for,  596. 
right  of  way,  length  of  time  for  grant  of,  not  to  exceed 

three  years.  601. 
summons,  for  hearing  of,  in  County  Court,  617. 
tap-drain,  within  which  construction  of,  to  be  commenced, 
596. 
title,  Court  may  vest  in,  620. 

effect  of  ignorance  in  erroneous  record,  590. 

loss  of  documents  of  how  registration  effected,  695. 

presumption  as  to  perfect,  592. 

to  mine  or  placer  claim,  effect  on,  of  failure  of  prior  owner 

to  keep  up  free  miner's  certificate  on,  586. 
to  new  and  unworked,  or  abandoned  ground,  within  limits 

granted  for  right  of  way,  602. 
to  partner's  interest  to  be  conferred  upon  purchaser,  what, 

599. 
to  placer  claim  (See  Placer  Claim),  590. 
tolls,  conditions  of  power  to,  to  be  contained  in  grant  of  right  of 

way,  596. 
toll  rates,  or  when  one-half  to  be  charged,  596. 
town  sites.  Government  reservations  for,  may  not  locate  on,  587. 
transfer  of  placer  claim,  not  to  be  enforceable  unless  in  writing, 
594. 
copy  of  record  of,  may  be  registered,  when,  595. 
executed  before  passing  of  Placer  Mining  Act,  ns  to, 
.      594. 
of  real  estate,  when  to  be  in  writing,  594. 

attested  by  subscribing  witnesses,  594. 
to  be  signed   by  transferer,  594. 
transferer  of  real  estate,  to  do  so  in  writing,  594. 
transferee,  when  estate  in  fee  simple  passes  to.  594. 
transcript  of  entries  in  books,  to  be  made  by  Mining  Recorder, 
when.  612. 
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tunnel,  bed-rock  flume,  585. 

Gold  Commissioner  may  permit  to  be  driven  through 

claims.  613. 
or  drain,  before  construction,  license  to  be  obtained,  595. 
to  be  considered  as  part  of  placer  claim,  595. 
tunnels  connected  with  placer  claim,  as  to,  592. 
tunnelling  under  hills,  as  to,  592. 
unoccupied  lands  (See  Lands,  Unoccupied),  595. 
unappropriated  water  (See  Water). 
veins,  free  miner  may  enter  on  leased  mining  ground  and  mine 

for.  606. 
void,  when  record  made  by  Mining  Recorder,  is,  610. 
vote  of  partner  or  agent,  how  entitled,  697. 
votes  to  be  determined  by  number  of  full  interest,  597. 
in  partnership  meeting  to  decide,  what,  597. 
majority  of,  may  choose  foreman  and  manager,  597. 
majority  of,  to  decide,  what,  597. 

not  to  be  determined  by  number  of  partners'  votes,  597. 
wages,  right  to  collect,  not  to  prejudice,  when,  535. 

liability  to  deduction  for  free  miner's  certificate,  as  to, 
586. 
water,  right  of,  to  be  provided  for  in  lease  of  mining  ground, 
606. 
beneficial  use  of,  person  not  to  be  deprived  of,  609. 
fouling  of,  609. 

grants,  record  of,  to  be  kept  by  Mining  Recorder,  609. 
insufficiency  of  supply  of,  to  entitle  claim  to  be  laid  over, 

694. 
legislation  as  to,  597,  609. 
public  rights  of,  618. 
right,  bed-rock  flume,  585. 

notice  of  insufficiency  of,  to  be  posted,  how,  594. 
right,  free  miner  may  obtain  grant  to,  how,  597. 
unappropriated   grant   to    make   right,    free   miner   may 

obtain,  how.  597. 
used  by  free  miner,  rent  of,  597. 
way,  rights  of,  to  be  provided  for  in  lease  of  mining  ground,  606. 
public  rights  of,  mining  rights  to  be  deemed  to  be  subject 
to.  618. 
wing-dams,  reservation   in  lease  of  river  for  running  tailings 
into.  607. 
not  to    be    constructed    within    1,000  feet  of  any 

dredger  while  working,  607. 
reservation  of,  free  miner  to  construct,  607. 
witnesses,  subscribing,  attest  by,  of  transfer  necessary,  594. 
words,  in  British  Columbia,  meaning  of,  581. 

bar  diggings,  582. 
bench    diggings,   582. 
71— M 
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words,  In  British  Columbia,  creek  diggings,  582. 

close  season,  583. 
cost,   583. 
decree,  583. 
diggings,  581. 
ditch,   582. 
ditch  head,  582. 
dry  diggings,  582. 
free  miner,  582. 
full  interest,  583. 
hill  diggings,  582. 
joint  stock  company,  583. 
judgment,  583. 
legal  post,  582. 
mine,  581. 

mining  property,  581. 
placer,  581. 
placer  claim,  581. 
precious  stones  diggings,  582. 
real  estate,  583. 
record,  583. 
register,  583. 
registration,  583. 
words,  operative  (See  Opera  tire  }Vordn),  594. 
work,  on  placer  mining  ground,  603. 

on  mining  claim,  after  lease  consolidated,  620. 
done,  payment  for,  right  to  not  prejudiced,  when,  585. 
on  placer  claim  to  be  continuous,  593. 

bona  fide.  593. 
how  much  to  be  done  to  entitle  locator  of  placer  claim 

to  have  claim  laid  over,  594. 
on  hydraulic  or  placer  claims,  if  water  required  to,  claims 

to  be  laid  over.  594. 
notice  of  Insufficiency  of  water  to  be  posted  within  three 
days  from  cessation,  594. 
works,  mining,  may  be  ordered  to  be  carried  on  by  Gold  Com- 
missioner. 613. 
working,  employee  to  have  free  miner's  license,  586. 
of  discoverer's  claim,  as  to,  589. 

free  miner  may  have  right  of  entry  upon  other  than 
his  own  for  the  purpose  of  working  his,  when 
and  how.  592. 
Interest  of  free  miner  in  his  placer  claim  on  re- 
newal, to  be  subject  to  conditions,  as  to,  592. 
when  failure  to  work,  abandonment  and  forfeiture,  693.  ^ 

days,  what  are,  593. 
order  implied,  covenants  to  keep  drain  In,  596. 
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•working,  when,  how  long  and  in  what  to  be  decided  by  majority 
of  votes  in  partnership  meeting,  597. 
labor  partner  in  partnership  may  represent  his  interest 

in,  by,  597. 
continuous,  implied  covenant  as  to,  in  lease  of  mining 

ground,  606. 
what  may  be  dispensed  with,  614. 
writing,  necessary  to  transfer  placer  claim,  594, 

authorize  agent  to  transfer,  594. 
holders  of  adjacent  claims  may  request  construction  of 

tap-drain  by,  596. 
to  be  necessary  for  application  for  bed-rock  flume,  601. 
words  "  Initial  post,"  to  be  written  on  initial  stake,  597. 
year,  leave  of  absence  may  be  granted  to  free  miner  for  one,  593. 
to  year,  mining  partnership  to  be  deemed  to  be  renewable 
from,  597. 
Placer  Mining  Claim,  sale  of,  under  execution,  877. 
Power  of  attorney,  153. 
Registration  in,  201. 
Royalty  on  coal,  reservation  of,  883. 

Section  109  of  British  North  America  Act,  applicable  to,  25. 
Smelting  works.  Act  to  encourage  erection  of,  874. 
Title  to  public  lands,  24. 

What  lands,  mines,  minerals  and  royalties  belong  to,  12. 
BRITISH  NORTH  AMERICA  ACT,  construction  of,  13. 

how    far   applicable    to   Provinces  not 

therein  named,  10. 
provisions  of,  792,  795. 
BRITISH  STATUTES,  what  in  force,  5. 
BRITISH  SUBJECT,  (See  ALIENS). 
BRITISH  TERRITORIES,  (See  CANADA). 
BUILDING,  (See  SUPPORT). 

setting  fire  to,  is  arson,  263. 

when  damage  to,  is  an  offence,  264. 


CANADA  (See  ALIENS;    DOMINION;    GREAT  SEAL;    NAVIGATION), 
area  of,  2. 

boundaries  of,  1,  802. 
British  territories  annexed,  1. 
creation  of,  by  B.  N.  A.  Act,  1. 
Federal  Union,  1. 

laws  in  force  at  Union,  continued,  2. 
Newfoundland  and  its  dependencies  excepted,  1. 
North-West  Territories  acquired,  1. 
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CANADA,  original  provinces,  1. 

Parliament  of,  261,  792. 
Prince  Edward  Island  admitted,  1. 
provision  for  new  provinces,  1. 
Rupert's  Land  acquired,  1. 
what  public  property  belongs  to,  12. 
CANAL  (See  SUPPORT;    WATER). 
CANNEL  COAL,  person  liable  who  conceals,  262. 
CARIBOU  (BRITISH  COLUMBIA). 
CASSIAR  (BRITISH  COLUMBIA). 
CAUTION  (See  LAND  TITLES  ACT). 

cessation  of,  198. 
CAVEAT  EMPTOR  (See  CONTRACT),  88,  94. 
CENTRE  OF  EARTH  (See  OWNER),  155. 

CERTIFICATE  OF  IMPROVEMENTS  (See  STATUTE  LAW). 
CERTIFICATE  OF  FREE  MINER  (See  STATUTE  LAW). 
CESTUI  QUE  TRUST  (See  TRUST). 

CHAIN,  when  damaging  or  unfastening,  is  an  offence,  264. 
CHINA  CLAY,  a  mineral,  37. 

CHINESE,  British  Columbia,  in,  148.     (See  B.  C.  Cml  M.  lirg.  let.) 
CHONKOTSKI,  Cape  of,  797. 
CIVIL  CODE,  of  Lower  Canada,  4. 
CIVIL  LAW,  applicable,  how  far,  6. 

navigable  waters  in  Ontario,  6. 
Nova  Scotia,  6. 
Quebec,  6. 
rule  of,  6. 
usufruct,  137. 

water,  as  to  (See  WATER),  6,  221. 
CIVIL  LIST.  7. 
CIVIL  RIGHTS  (See  PROPERTY).  3.  794. 

property  and.  Province  has  legislative  Jurisdiction  as  to, 
794. 
CLAY,  a  mineral,  36,  37.  38. 
China,  a  mineral,  37. 
common,  38. 
COAL  (See  MINERAT^;    DOMINION;    STATUTE  LAW). 
British  Columbia,  in  (See  B.  C.  ConJ  Mitirs  Act). 
British  Columbia,  in  (See  B.  C.  }finrrnl  Art). 
domestic  purposes  (See  DOMINION  Coal  Prnnits). 
New  Brunswick,  in  (See  N.  B.  Grnrrnl  Mining  Act). 
Nova  Scotin.  in  (See  N.  S.  Minm  and  MincraJx  Act). 
on  Indian  lands  (Se<»  DOMINION  If  eg.  as  to  Coal  on  Indian  lAimIs). 
person  liable  who  conceals.  262. 
reserv^ation  of  royalty  on,  in  B,  C,  883. 
CO-ADVENTURER,  theft  from.  262. 
CODE.  Napoleon,  model  of  Civil  Code.  L.  C.  4. 
COLONIAL  LAWS,  validity  of.  10. 
COT>ONIES.  t.Tke  English  common  and  statute  law,  8. 
COMBUSTIBLE  SUBSTANCE,  setting  fire  to,  is  arson,  263. 
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COMMON  EMPLOYMENT,  (See  BRITISH  COLUMBIA,  Employees  ;    ON- 
TARIO). 
COMMON  LAW,  as  to  navigable  rivers,  not  applicable  in  Canada,  6. 

of  England,  6. 
COMPANY  (See  DOMINION  Yukon  Placer  M.  Reg.). 

British  Columbia,  in  (See  B.  C.  Mineral  Act). 
Dominion,  in  (See  DOM.  Quartz  M.  Reg.). 
New  Brunswick,  in  (See  N.  B.  General  M.  Act). 
Ontario,  in  (See  ONT.  Mines  Act). 
COMPANIES  (See  CONTRACTS;    CORPORATIONS;    STATUTE  LAW). 
B.  C,  extraordinary  powers  of,  in,  879. 

incorporation   of,   having   provincial   objects.   Province   has 
legislative  jurisdiction,  as  to,  794. 

other  than  provincial  objects,  Do- 
minion has  jurisdiction,  as  to, 
794. 
jurisdiction,  as  to,  794. 
regulation  of  mining,  in  Ontario,  850. 
trading  (See  CONTRACTS). 
COMPENSATION  (See  RAILWAY,  WORKING). 
CONCEAL,  ore,  to,  an  indictable  offence,  262. 
CONCEALING,  gold  and  silver,  as  to,  262. 
CONDITION,  repugnant,  177. 

special,  166. 
CONDITIONS  (See  CONTRACTS;  CROWN). 
CONSENT  (See  CONTRACTS). 
CONSTITUTIONAL  ACT,  provisions  of,  4. 
CONSTRUCTION  (See  CONTRACTS). 

contra  proferentem  (See  DEED),  69,  110. 
Crown,  grants  of,  176. 
deed,  of,  rules  for,  69. 
ejusdem  generis,  169. 
reservation,  of,  166. 
CONSTRUCTIVE  POSSESSION  (See  POSSESSION). 
CONTRACTS,  abatement,  of  purchase  money,  79. 

acceptance,  letter,  by,  when  complete,  49,  50. 
post,  by,  when  may  be  used,  49. 
oral,  may  be,  43. 
unconditional,  must  be,  43. 
agent,  who  may  be,  57,  58. 
agreement,  for  a  lease,  74. 

amalgamating  process,  property  of  metals  in,  65. 
bonds,  working,  how  construed,  44. 
definition  of,  44. 

minerals,  property  in,  won  during,  45. 
writing,  must  be  in,  44. 
caveat  emptor,  when  doctrine  applies,  88,  94. 
clauses,  mining,  customary,  what  are,  75. 
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CONTRACTS,  companies,  contracts  witli,  45. 

enquiry  by  person  contracting  with,  as  to  for- 
malities, 45. 
Incorporated    for  mining   purposes,   are  trading 

companies,  46. 
land,  power  to  hold,  47. 
mortgaging,  power  of,  45,  46. 
shares  in,  whether  within  Stat,  of  Frauds,  59. 
conditions,  51. 

conditional  promise  to  pay  when  able,  51. 
consent,  48. 

by  registered  owner,  trustee  for  c.  q.  t.,  as  to,  50. 
construction  of  contracts,  general  rule  as  to,  48. 

exception    to,    48. 
working  bonds,  44. 
corporeal  hereditaments,  as  to,  56. 
correspondence,  when  form  a,  66 
covenants,  66. 

construction  of,  69. 
Implied,  69. 
joint  and  several,  68. 
personal,  not  assignable,  67. 
restrictive,   70. 
running  with  land,  72. 
several,  joint  and,  68. 
stranger,  when  may  enforce,  67. 
usual,  72. 
void,  when,  73. 
deposit,  on  purchase,  effect  of,  79. 
"  directly,"  meaning  of,  48. 
discoveries  enure  In  proportion  fixed  by  contract,  44. 

if  no  contract,  equal,  44. 
dower  (See  Doicer). 
executory,  44. 

fixtures,  whether  within  Stat,  of  Frauds,  66. 
fraud,  party  cannot  avoid  on  ground  of  after  acting  upon 

contract,   97. 
Frauds,  SUitute  of,  agent,  who  may  be,  within,  57,  58. 

agreement  under,   when  may   be  rescinded, 

101. 
authorization  of,  57. 

description  of  parties,  what  sufficient,  58. 
fixtures,  whether  within,  66. 
licensee  from  Crown  has  no  interest  under, 

64. 
memorandum,  requirements  of,  42,  43. 
minerals  and  mines,  when  within,  56. 
must  be  pleaded,  63. 
part  performance,  58. 
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CONTRACTS,  Frauds,  Statute  of,  parties,  58. 

shares  in  company,  whether  within,  59. 
signature,  sufficiency  of,  57. 
text  of,  52,  et  seq. 
free  grant,  territory,  property  in  minerals,  in,  55. 
"  from,"  meaning  of,  48. 
"  grub  stalce,"  definition  of,  43. 

distinction  between,  and.  partnership,  44. 
hereditaments,  meaning  of,  56. 

corporeal,  56. 
illegal,  when  may  rescind,  97. 
"  immediately,"  meaning  of,  48. 
implied,  47. 

circumstances,  continuance  of  existing,  as  to,  47. 
incorporeal  hereditaments,  56. 
instalments,  effect  of  non-payment  of,  51. 

purchaser  entitled  to  pay  into  Court,  when,  78. 
land,  what  included  by,  54. 

holding,  powers  of  companies  as  to,  47. 
"  latent  defect,"  meaning  of,  84. 
lease,  when  held,  an  agreement,  73,  76. 

agreement  for,  74. 
lessee,  effect  of  taking  possession  by,  before  grant  of  lease,  80. 
letter,  acceptance  by,  49,  50. 
letters,  when,  form  a  contract,  49. 
licensee    from    Crown    has    no    interest    under    Statute    of 

Frauds,  64. 
meaning  of  words,  48. 

minerals,  Frauds,  when  within  Stat,  of,  56. 
privilege  to  purchase,  52. 

property  of,  in  free  grant  territory,  in  Ontario,  55. 
mines,  when  within  Stat,  of  Frauds,  56. 
misdescription,  avoids  contract,  when,  99. 
mortgaging,  power  of  companies  as  to,  45,  46. 
offer,  how  long  open,  48,  50. 
"  on,"  meaning  of,  48. 
options,  definition  of,  44. 

how  construed,  44. 
must  be  in  writing,  44. 
property  in  minerals  won,  during,  45. 
part  performance,  58,  86. 

partnership,  difference,  between  ordinary,  and  mining,  62. 
distinction,  between,  and  grub-staking,  44. 
shares  in,  60. 
share  of  proceeds   of,   whether  within   Stat,   of 

Frauds,  62. 
when  may  be  proved  by  parol  evidence,  59,  61. 
"  patent  defect,"  84. 
payment  into  Court,  pending  action,  80. 
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CONTRACTS,  possession  and  payment,  76. 

not  notice  against  registered  title,  78. 
promise,  conditional,  to  pay  wiien  able,  51. 
property,  of  metals  in  amalgamating  process,  65. 

in  minerals  won,  during  working  bonds,  45. 
in  free  grant  territory,  55. 
prospecting  contracts,  definition  of,  43. 

prospector,  if  locates  in  his  own  name,  held  trustee  for  sup- 
plier, 44. 
purchase,  contract  of,  57. 

money,  abatement  of,  79. 
when  tenant  In  possession,  effect  of,  77. 
purchaser,  when  entitled  to  pay  instalments  into  Court,  78. 
recitals,  effect  of,  47. 
rights  of  way,  rule  as  to,  83. 
rescission,  cases  in  which  decreed,  97. 

not  decreed,  101. 
effect  of,  97. 
grounds  for,  93. 
of  illegal  contracts,  97. 

when  on  grounds  of  fraud,  must  act  promptly,  94. 
shares,  in  company,  whether  within  Stat,  of  Frauds,  59. 
signature,  sufliclency  of,  57. 

specific  performance,  what  good  defence  in  action  for,  96. 
when  decreed,  with  compensation,  82. 
on  part  performance,  86. 
granted,  84,  86. 
not  granted,  89. 
Statute  of  Frauds  (See  Frauds). 
Stock  Exchange,  when  rules  of  govern,  66. 
survey,  whether  condition  precedent  to  payment,  51. 
"  tenements,"  meaning  of,  56. 
time,  when  essence  of  contract,  98. 
title,  defects  in,  effect  of,  82. 
objections  to,  83. 

what  implied  by  law,  on  sale  of  land,  81. 
"  to,"  meaning  of,  48. 

trading  companies,  companies  incorporated  for  mining  pur- 
poses are,  46. 
trust,  63. 
trustee,  when  bona  fide  purchaser  takes  good  title  from,  86. 

parol  evidence  admitted  to  show  person,  a,  63. 
"  upon,"  meaning  of,  48. 
"  upon  demand,"  meaning  of,  48. 
warranty,  implied,  foundation  of,  47. 

express,  47. 
working  bonds,  definition  of,  44. 

how  construed,   44. 
must  be  in  writing,  44. 
property  in  minerals  won,  during,  45. 
writing,  options  must  be  in,  44. 
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CONVENTION  (See  TREATY). 

between  Russia  and  Great  Britain,  February,  1825,  796. 
CONVEYANCE,  registry  of,  189  (See  TABLE  OF  STATUTES). 
CONVICTION,  liability  to  summary,  for  offence  endangering  life,  261. 
CO-OWNERS  (See  STATUTE  LAW;  WORKING). 

British  Columbia,  in  (See  B.  C.  Mineral  Act) 
enter  on  property,  may,  139. 
Ontario,  in  (See  ONT.  Mines  Act). 
rights  of,  139,  140. 
CO-PARTNER  (See  PARTNER). 

theft  from,  262. 
COPPER  ISLAND,  797. 

COPROLITES,  a  mineral,  beneath  the  surface,  37. 
CORPORATIONS  (See  COMPANIES,  FOREIGN;    MORTMAIN). 
British  Columbia,  in  152. 
foreign,  comity  of  nations,  149. 
license  to,  152. 

Mining  Companies  Incorporation  Act,  Ontario,  850. 
Mortmain,  Statutes  of,  149. 
New  Brunswick,  in,  151. 
Nova  Scotia,  in,  151,  459. 
Ontario,  in,  151,  850. 
Quebec,  in,  151. 
registration  of,  151,  459. 
winding  up,  154. 
Yukon,  in,  151. 
CORPOREAL  (See  HEREDITAMENT). 
CORRESPONDENCE  (See  CONTRACTS). 

COURTS  of  Criminal  Judicature,  as  to,  261,  793  (See  STATUTE  LAW). 
COVENANTS  (See  CONTRACTS;  LEASE). 

title,  for,  177. 
CREDIT,  of  mine,  pledging,  140,  454,  455. 
CREEK,  what  is,  719. 
CREEK  CLAIM  (See  DOMINION  M.  Reg.;  Indian  Landa  Mining  Reg.;  Yukon 

Placer  M.  Reg.;    STATUTE  LAW). 
CREIGHTON  (ONTARIO). 
CRIMINAL  CODE,  offence  against,  261. 
CRIMINAL  LAW,  legislative  authority  as  to,  261. 

under  jurisdiction  of  Parliament  of  Canada,  261. 
CRIMINAL  OFFENCE,  261. 

CROWN  (See  BRITISH  COLUMBIA;  CROWN  LANDS;  DOM.   Quartz  M. 
Reg.;  Yukon  Dredging  Lease  Reg.;  ESCHEAT;  INDIAN  TITLE; 
MAJESTY;    MORTMAIN;    PRECIOUS    METALS;    PUBLIC 
LANDS;    STATUTE  LAW). 
British  Columbia,  in  (Se«  B.  C.  Mineral  Act). 
grant  of  right  to  mine  for  gold,  28. 
land,  to,  25. 

mortmain,  license,  5,  149. 
patrimonial  interest  of,  in  lands,  14. 
precious  metals,  24,  25. 
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CROWN,  title  of,  24.  25. 

rights  of,  how  administered,  33. 

whether  larceny  can  be  committed,  of  gold  belonging  to,  262. 
CROWN  GRANT  (See  CROWN  GRANTS;    DOMINION   Quartz  M.  Reg.; 
Sagkatchnran  Placer  lirg.). 
British  Columbia,  in  (Sei'  B.  C.  Mineral  Act). 
conditions  in,  159. 
construction  of.  160,  176. 
description,  160. 
excluding  waters.  160. 
(See  N.  B.  Gvncral  Mining  Act). 
Nova  Scotia,  in  (See  N.  S.  Mines  and  Minerals  Act). 
Ontario,  in  (See  ONT.  Mining  Law). 
Quebec,  in  (Set»  QUE.  Mining  Laic). 
repugnant  condition,  159. 
reservation  in,  159. 
right  to  resume  part  of  land,  159. 
transfer  before  patent,  159. 
what  minerals  pass  by,  159. 
CROWN  GRANTS,  28.  159.     (Sec  STATUTE  LAW.) 

British  Columbia,  in  (See  BRITISH  COLUMBIA). 
C(mstruction  of,  176. 
effect  of  Union  Act,  7. 
legal  estate,  in  Crown.  8. 

not  transferred  to  Province,  7. 
vested  in  Sovereign,  7. 
CURTESY,  tenant  by,  180. 
CUSTOM  OF  PARIS,  3. 

DAMAGE,  to  any  shaft  or  passage  of  mine,  when  an  offence.  264. 
DAMAGES     (See     WRONGFUL     ABSTRACTION  ;      CRIMINAL     LAW  ; 
OFFENCES;    RAILWAY;    SUPPORT;    WATER;  LEASE; 
see  also  Particular  Titles). 
DANGER  to  life,  criminal  responsibility  for  neglect  of  duty  as  to,  261. 
offence  relating  to.  261. 

undertaking  acts  which  may  be.  liability  as  to,  261. 
DEAD  RENT  (See  LEASE). 

DEATH       (See      WRONGFUL      ABSTRACTION;      ADMINISTRATION;  '' 

DOWER).  ^ 

parties  t<»  action,  of.  259.  | 

DECISION  of  Justice,  subject  to  appeal,  ns  to,  264.  f 

DEDUCTIONS.  483  (See  STATUTE  LAW). 
DEED  (See  LICENSE,  RESERVATION). 
Act.  under,  158. 
construction  of,  69.  168. 

construction  of  reservation  of  mines  and  minerals  in,  34,  36. 
construed  most  strongly,  contra  proferentem,  69.  110. 

containing  reservation,  execution   by  grantee.  165.  "^ 

grantee,  execution  by.  165. 
necessary  to  create  easement.  107. 
unregistered,  effect  of,  201. 
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DEFECT,  patent  (See  CONTRACTS). 
DELAY  (See  WORKING),  141. 
DEMARCATION  POINT,  situation  of,  804. 
DENISON  (ONTARIO). 
DEPOSITS,  alluvial,  160. 
DEROGATE  (See  GRANT). 

from  grant,  69,  176. 
DESCRIPTION,  160. 

ialsa  demonstatio,  160. 
general,  160. 
specific,  160. 
DESCENT,  158. 
DESTRUCTION,  act  of,  will  be  restrained,  258. 

wrongful  abstraction  of  minerals,  is,  258. 
DEVISE,  158. 
DEVOLUTION,  158. 
DIP  (See  WORKINGS). 

mine,  on,  136. 
DISCOVERY  (See  CONTRACTS,  INSPECTION). 
DISTRESS  (See  LEASE). 
DITCH  (See  DOMINION  Quartz  M.  Reg.). 
DITCHES  (See  DOMINION    Indian  Lands  Mining  Beg.). 
DIAMOND  DRILL,  regulations  relating  to  control  and  working  of,  842. 
DOCTRINE,  of  Dixon  v.  Snetsinger,  6. 
DOCUMENTS,  how  interpreted,  115. 
DOMINION. 

Arrangement  of  Title  Heads  A  index  to  Chapter  XIX.  on  "  Mines 

in  lands  belonging  to,  or  administered  by,   the  Dominion 

of  Canada,  including  Indian   lands "   (See  Chap.  XIX.,  p. 

691). 

Coal,  on  Dominion  lands,  regulations  for  the  issue  of  permits  to 

mine  (See  this  title  at  p.  1132). 
Coal,  on  lands  in  Manitoba  and  the  North-West  Territories  (See 

this  title  at  p.  1132). 
Coal  lands,  within  Indian  Reserves  (See  this  title  at  p.  1132). 
Drainage,  under,  (See  this  title  at  p.  1138). 
Dredging  leases  in  Manitoba  and  North-West  Territories  (See 

this  title  at  p.  1133). 
Dredging   leases   in  Yukon,   (See  title,   Yukon  Placer  Dredging 

Leases,  at  p.  1151). 
Indian  Lands  Consolidated  Mining  Regulations  (See  this  title 
at  p.  1133). 

(1)  Ditches,  under,  1134. 

(2)  Placer  Mining,  under,  1135. 

(3)  Quartz  Mining,  under,  1136. 
Mining  claims  (See  this  title  at  p.  1140). 
Mining  regulations  (See  this  title  at  p.  1137). 

Placer  Mining  along  North  Saskatchewan  (See  title  Saskatchewan 
Rivtr  Regulations  at  p.  1147). 
in  Yukon  (See  title  Yukon  Placer  Mining,  at  p. 
1152). 
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Quartz  mining  (general  regulations),  (See  this  title  at  p.  1142). 
Railway  belt  In  British  Columbia,  Dominion  lands  within  (See 

this  title  at  p.  1147). 
Saskatchewan  River  Regulations  (See  this  title  at  p.  1147). 
Words,  under  (See  this  title  at  p.  1151). 
Yukon  dredging  leases,  regulations  as  to,   (See  this  title  at  p. 

1151). 
Yukon  placer  mining,  regulations  as  to,  (See  this  title  at  p.  1152). 
Coal,  on  Dominion  Lands,  Regulations  for  the  Issue  of  Per- 
mits to  Mine. 
permits  to  mine  coal  on  Dominion  lands  for  domestic  purposes, 
785. 
Coal  on  Lands  in  Manitoba  and  North-West  Territories  and 
B.  C,  Regulations  for  the  Disposal  of, 
applicant,  sold  to,  not  more  than  320  acres,  780. 
application,  extension  of  time,  for,  782. 

license  to  prospect,  781. 
arbitrators,  appointment  of,  783. 

award  to  be  final,  784. 
award,  arbitrators,  to  be  final,  785. 
coal  mining  location,  boundaries  of,  781. 
damages,  arbitrators  to  determine,  784. 

Injury  to  land,  782. 
extension,  time,  of,  for  prospecting,  782. 
land,  staked  out,  how,  781. 
lands,  coal,  containing,  may  be  sold,  780. 

patented,  prospecting  on,  782. 
lessees,  rights  of,  under  previous  regulations,  not  atCected,  78L 
minerals  reserved,  prospecting,  where,  782. 
mining  rights,  patent  of,  783. 

Minister  of  Interior  may  grant  permission  to  prospect,  781. 
patent,  mining  rights,  of,  783. 
prospect,  time  for  may  be  extended,  782. 
permission  to,  renewal  of,  783. 
prospecting  lands  for  minerals,  where  patented. 

expiration  of  period  for  right  to  purchase,  783. 
renewal,  prospect,  permission  to,  of,  783. 
staking  out,  coal  lands,  781. 
Coal  on  Lands  within  Indian  Reserves,  in  Manitoba,  North- 
"West  Territories,  Regulations  Respecting, 
applications  for  locations  to  mine  coal,  789. 
coal  lands  in  Indian  Reserve  In  Manitoba  and  N.  W.  T.,  regu- 
lations re8p<*ctlng,  788. 
mining  locations,  boundaries  of,  789. 
royalty  on,  789. 
Indian  reserve  coal  lands,  regulations  respecting,  788. 
Manitoba  Indian  reserve  In  regulations  respecting  coal  lands, 

788. 
royalty  on  coal,  789. 
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Dredging   Leases   in    Manitoba   and    North-'West     Territories, 
Regulations  as  to, 

applications  for  lease  of  rivers,  agent  of  Dominion  lands  may 

accept,  756. 
bar-diggings,  rights  of  lease  subject  to,  756. 
bench  claims,  rights  of  lease  subject  to,  756. 
dredging  for  minerals  in  submerged  beds  of  rivers  in  Manitoba 

and  N.  W.  T.,  756. 
free  miner's  certificates,  persons  engaged  in  dredging  to  take 

out,  758. 
lease,  conditions  of,  757. 

exclusive  right  to  subaqueous  mining,  756. 
extension  of  rights,  756. 
navigation,  not  to  impede,  757. 
provisions  in,  757. 

renewal,  in  discretion  of  Minister,  756. 
renewal,  $50  per  annum  for  each  dredge,  756. 
reserve,  roads,  etc.,  shall,  757. 
right  under,  confined  below  low  water  mark,  756. 
steam  not  to  obstruct,  757. 
subaqueous  mining,  exclusive  right  to,  756. 
subject  to  rights  for  bench-diggings,  and,  756. 
subject  to  rights  for  bar-diggings,  and,  756. 
submerge  beds  of  rivers,  of.  Ministers  may  issue,  756. 
term,  20  years,  756. 
to  dredge  for  minerals,  756. 
wing-dams,  as  to,  757. 
lessee,  dredge  in  operation  in  one  year,  to  have,  756. 
mine  two  feet  below  surface  of  water,  may,  757. 
operations  to  be  carried  on,  756. 
royalty  of  2^2  per  cent,  on  output,  756. 
returns,  sworn,  to  be  furnished  monthly,  756. 
royalty,  2i^  per  cent,  on  output,  756. 

monthly,  to  be  paid,  757. 
submerged  beds  of  rivers  in  Manitoba  and  N.  W.  T.,  756. 
Yukon  River  Regulations  not  to  apply  to  amendments  of  regu- 
lations, 757  (See  Yukon  dredging  leases,  regulations  as  to),  753. 
Indian  Lands  Consolidated  Mining  Regulations, 
application  of,  760. 

discovery,  condition,  precedent  to  grant  of  location,  761. 
disputes,  hearing  of,  decision  of,  777. 
explore  vacant  Indian  lands,  any  person  may  with  license  of 

Superintendent  General,  761. 
forfeiture,  regulations,  breach  of,  for,  780. 
Indian  Act,  mining  regulations,  760. 
regulations  under,  760. 
lands  surrendered  may  be  explored,  761. 
local  agent,  appeal  from,  777. 
license  to  search,  761. 
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mineral  lands,  other  than  cual  lands,  to  govern,  760. 

procedure  before,  777. 
mining  claim,  forfeituro  of,  for  breach  of  regulations, 

breach  of,  780. 
minister,  definition  of,  775. 
safety,  public,  of,  not  to  be  in  danger,  779. 
time  of  appeal,  777. 
Superintendent  General  of  Indian  affairs,  license  to  search,  may 

grant,  761. 
DitclieB,  nnder,  772. 
absence,  leave  of,  may  be  granted,  777. 

agent,  instructions  t)  act  under,  780. 

local,  of,  disputes,  power  to  hear  and  determine, 

777. 
definition  of,  775. 
alteration  of,  may  be  ordered,  773. 
appeal,  time  for,  777. 

writing  to  be  in,  777. 

application,  de])08it  to  jicconipany,  773. 
grant,  for,  773. 
notice  of,  773. 
enlargement,  may  be  ordered,  773. 
compensation  for  damage,   775. 
constniction  of,  775. 
owner  of  wasting  water,  773. 
grant,  ditch  of,  773. 
Interpretation  clauses,  775. 

water,  diversion  and  use,  grant  of,  right  to,  772. 
grant  of  rights  under,  773. 
privilege,  owner  of,  to  utilize,  773. 
measuring  in  ditch,  773. 
words,  bar-diggings,  definition  of,  775. 

bench  diggings,  definition  of,  775. 
claim,  definition  of,  775. 
claimant,  definition  of,  777. 
close  season,  definition  of,  775. 
complaint,  amended,  may  be,  777. 
ditch,  definition  of,  755. 
ditch-head,  definition  of,  775. 
dry  diggings,  definition  of,  775. 
location,  definition  of,  777. 
miner,  definition  of,  775. 
mineral,  definition  of,  775. 
placer  mining,  definition  of,  777. 
quartz  mining,  definition  of,  777. 
royalty,  payment  of,  779. 

returns  to  be  made.  779. 
streams  and  ravines,  definition  of,  776. 
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Indian  I^ands  Consolidated  Mining  Regulations — Continued. 
Placer  Mining,  under, 

abandonment,  claim  of,  769. 
absence,  leave  of,  769. 

leave  of,  when  miner  entitled  to,^  769. 
administration,  miner,  in  case  of  deaths  770. 
application  for  grant,  770. 
grant  for,  772. 

grant  for  placer  mining,  form,  768. 
notice  of,  772. 
assignment,  claim  of,  by  miner,  768. 
auriferous  gravel,  new  stratum  of,  767. 
bar-diggings,  767. 

bed-rock  fiiume  company,  constituted,  how,  770. 
grant  to,  770. 
flume,  miners  lawfully  working,  may  tail  from  sluice 
into,  771. 
bench  claims,  size  of,  767. 
claim,  abandonment  of,  769. 

abandoned,  deemed  when  unworked,  769. 
hill,  facing  on,  767. 

placer  mining  for,  nature,  and  size  of,  767. 
stream,  fronting  on,  767. 
ravine,  fronting  on,  767. 
unworked,  remaining,  769. 
worked  continuously,  must  be,  769. 
working  of,  769. 
creek  claim,  size  of,  767. 
diggings,  767. 

discoverer,  new  mine  of,  rights  of,  767. 
drain,  property  of  constructor,  772. 
drainage  of  mines,  771. 
dry  diggings,  767. 

entry,  grant  for  placer  mining  of,  768. 
flume,  construction  of,  by  Bed-Rock  Plume  Co.,  771. 
form,  application  for  grant  for  placer  mining,  768.     (See  Ap- 
pendix II.) 
grant,  application  for,  770. 

bed-rock  flume,  form,  770.     (See  Appendix  II.) 
construction  of  flume,  771. 
to  be  registered,  771. 
placer  mining,  for  entry,  768. 
to  company,  770. 
gravel,  new  stratum  of,  767. 
leave,  absence  of,  769. 
location,  placer  mining,  for,  767. 
miner,  administration  in  case  of  death,  770. 

death  of,  local  agent  to  take  possession,  770. 
entry,  has  exclusive  right  of,  768. 
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Indian  Landa  Consolidated  Mining  ReKnlationa — Continued. 
Placer  Mining,  nnder — Continued. 

mines,  grantee  not  to  receive  more  than  one  mining  claim,  768. 
leave  of  absence,  when  entitled  to,  769. 
new  mine,  discovery  of,  767. 
sell,  etc.,  may,  his  claim,  768. 
water,  entitle  to  use  of,  768. 
miners,  discovery  of  new  mine,  767. 

rights  and  duties  of,  768. 
rights  of  miners,  768. 
river  claims,  size  of,  767. 

shafts,  belonging  to  claim,  for  use  of  which  constructed,  769. 
time,  provisions  as  to,  670. 
tunnel,  compensation  for  damage  by  construction  of  property  of 

constructor,  772. 
tunnels,  abandonment  of,  769. 

and   shafts  belonging  to  claim,   769. 
forfeiture  of,  769. 
tunnelling,  hills  under,  regulations  as  to,  769. 

permission  to  run,  may  be  granted,  771. 
water,  miner,  entitled  to  use  of,  768. 
way,  right  of,  form  of  grant,  772.     (See  Appendix  II.) 

right  of,  grant,  772. 
working,  claims  of,  769. 
Quartz  Mining,  nnder, 
application,  fee  with,  762. 

receipt  for  fee,  762. 
applications,  discoverer,  original,  where  another  is,  766. 
area  in  Algoma,  761. 

assignee,  mining  location,  of  right  to  purchase,  766. 
assignment,  mining  location,  of  right  to  purchase,  766. 
boundaries,  surface  beneath,  of  location.  761. 
Indian  reserve,  to  be  explored  by  leave  of  Governor-General  in 
Council,  763. 
surrender,  how,  763. 
surrender  must  be  before  sale,  763. 
iron  mining  localities  may  be  160  acres,  765. 

right  to  mine  for,  765. 
location,  areji  not  to  exceed  40  acres,  761. 
application  for,  762. 
application  for,  what,  to  contain,  762. 
assignee  entitled  to  purchase,  766. 
may  be  sold  at  public  auction,  766. 
mining  claim,  default  of  claimant,  764. 

location,  assignment  of  right  to  purchase,  766. 
discoverer  first  entitled  to,  764. 
discovery  of,  used  in  bad  faith,  764. 
one,   only,  to  be   granted   to  individual   upon 
same  lode,  765. 
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Quartz  Mining,  under — Continued. 

mining   location,    discovery,  priority   of,    does    not   alone   give 
right,  764. 
priority  of  discovery,  effect  of,  764. 
purchase  of,  763. 

land,  milling  purposes,  used  for,  765. 
reduction  w^orks  used  for,  765. 
price  for,  763. 

price  reduced  in  Algoma,  763. 
posts,  how  placed,  761. 
obtained,  how,  761. 

operations,  $500  to  be  spent  in  actual,  763. 
posts,  how  placed  on  mining  location,  761. 
survey,  expenses  of,  764. 

mining  location,  of,  764. 
time,  working  for,  may  be  extended,  764. 
Mining  Regulations. 

bar-diggings,  size  of  claim,  where  new  mine,  740,  741. 

bed-rock  flume,  size  of,  743. 

bed-rock  flume  company,  how  constituted,  743. 

accompanied  by  deposit,  743. 
application  of,  for  grant,  743. 

to  show,  what,  743. 
deposit      accompanying      application, 

743. 
flumes,  building,  how  to  be  done,  744. 
flume,   amount  of,   to   be   laid   annu- 
ally, 744. 
grant  to  be  in  writing,  form  of,  743. 

(See  Appendix  II.) 
grant  to,  to  be  registered,  744. 
how  dealt  with,  743. 
holders   of   connecting   claims,   rights 
of,  743. 
bed-rock  flume  company,  hydraulic,  miners  entitled  to  tail  into 

flume,  744. 
protest  against  application  for  grant, 
registration  fee  for  grant,  744. 
rent  paid  annually  at  $10  per  quarter 

mile,  744. 
sluices,    miners   entitled   to   tail   into 
flume,  744. 
bed-rock  flumes,  743. 

construction,  743. 
maintaining  of,  as  to,  743. 
bench-claims,  size  of,  740. 

bench-diggings,  size  of  claim,  where  new  mine,  741. 
72— M 
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breach  of  regulations,  forfeiture,  753. 

boundaries  of  mineral  and  mining  districts,  how  declared,  751. 

claim,  hill,  on  face  of,  740. 

under  stream,  or  ravine,  as  to,  740. 
close  season,  what,  and  how  declared,  751. 
Commissioner  of  Dominion  Lands,  appeal  to,  749. 
creek  diggings,  size  of  claim,  where  new  mine,  741. 

and  river  claims,  size  of,  740. 
death,  free  miner,  of,  742-3. 
deads,  space  of  ground  to  be  laid  out  for,  752. 
discoverer,  one,  of  new  mine,  size  of  claim,  741. 
two,  of  new  mine,  size  of  claim,  741. 
three,  of  new  mine,  size  of  claim,  741. 
more  than  four,  new  mine,  size  of  claim,  741. 
disputes,  hearing  and  decision  of,  749. 
appeal  In  regard  to,  749. 
appeal,  to  be  In  writing,  750. 
bond  fees,  disposition  of,  750. 
bond  fee,  deposit  of,  to  be  made,  750. 
complaints  may  be  amended,  750. 
deposit  to  be  made,  750. 

mining  property.  In  regard  to,  hearing,  749. 
measurement  as  to  surveying,  750. 
procedure,  form  of,  no  particular  necessity,  749. 
surveyor  may  be  employed  to  measure  or  survey  the 

land,  750. 
time  length  of,  notice  to  be  given  to  opposite  party, 

749. 
time  within  which  appeal  to  be  taken,  750. 
writing,  ought  to  be  expressed,  in,  749. 
ditches.  745. 
Drainage,  nnder, 

application,  notice  of,  for  ditch,  how  given,  745. 
appllciition,  divert  water  to,  to  show  what,  746. 
dam,  notice,  length  of,  to  be  given  In  reference  to  forming  or 

upholding  any  ditch,  747. 
damage,  how  to  be  settled  if  not  agreed  upon,  744. 

sustained  by  miner  for  divt^rsion  of  the  water,  as  to, 

746. 
what  allowed  for  in  computing,  746. 
deposit,  amount  of.  744. 

application  for  grant  of  water  with,  745. 
how  dealt  with,  744. 
ditch,   enlargement  of,  746. 
alteration  of,  746. 
constniction  of,  as  to,  748. 
construction  of,  notice  to  be  given  before  entering  upon, 
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ditch,  compensation,  for  benefit  by,  746. 
crossing  or  diverting,  747. 
culverts,  to  maintain,  owners  of,  747. 
damage,  compensation  for,  interference  with,  747. 
damage  to  bo  made  good  by  owners,  748. 
owners  of,  make  good  damage,  748, 
owners  of,  to  maintain  culverts,  747. 
water,  utilization  of,  746. 
waste  of,  746. 
distribution  of,   746. 
supply  of,  as  to  applicants,  747. 
ditches,  745. 

drain,  property  of  whom  to  be,  744, 
drainage  of  mines,  grant  of,  how  to  be  obtained,  744. 
forfeiture,  breach  of  regulations  for,  753. 

form  of  grant  o-f  right  of  way  to  construct  (See  Appendix   11). 
application  for  grant  to  divert  and  use  (See  Appendix  IL). 
grant  to  divert  water,  of,  746  (See  Appendix   II.). 
grant,  water,  to  divert,  form  of,  746, 

deemed  appurtenant  to  claim,  745. 
grantee,  compensate,  to,  for  damage,  744. 
privileges  sought,  to  be  shown,  744, 
protest  against,  application  as  to,  745, 

application  to  divert  and  use  water,  how  and 
when  to  be  made,  745, 
public  roads,  as  to  laying  out  across  ditch,  748. 
rent,  annual,  amount  of,  745. 
right  of  way,  grant  of,  to  construct  drains  and  tunnels,  form  of, 

745. 
road,  construction  of,  diverting  ditch  for  purposes  of,  747. 
rule,  Measuring  water  in  ditch  or  sluice,  for,  747. 
stream,  bridging  of,  747. 
time,  notice,  length  of,  application  for  right  to  divert  and  use 

water,  745. 
time,  water,  grant  to  divert  and  use,  within  which  protest  to 

be  made^  745. 
toll,  amount  to  be  charged  to  be  shown,  744. 
tunnel,  property  of  whom,  to  be,  744. 
water,  grant  of  right  to  divert  and  use,  745, 

amount  miners  working  mining  claims  entitled  to,  746. 

as  to  grant  of  for  purpose  of  selling,  746, 

form  of  application   for  grant  to   divert  and   use,  745. 

(See  Appendix  II.) 
measuring  in  ditch  or  sluice,  747. 
privilege  on  occupied  creeks,  as  to,  746. 
privilege,  construction  of,  as  to,  748. 
dry-diggings,  size  of,  740. 

size  of  claim,  where  new  mine,  741. 
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duties  of  free  miners,  741. 
entry   of   holder   of   grant   for   placer  mining   to   be   renewed 

annually,  741. 
fee  for  entry  of  grant  to  placor  mining,  as  to.  741. 
form  of  grant  for  placer  mining,  741.     (See  Appendix  II.) 

application    for    grant    for    placer    mining,    741.     (See 
Appendix  II.) 
free  miners,  rights  and  duties  of,  741. 
grant  for  placer  mining,  form  of,  741.     (See  Appendix  II.) 
hill  diggings,  size  of  claim,  where  new  mine,  741. 
interpretation  clauses,  748,  749. 
leavings,  space  of  ground  to  be  laid  out  for,  752. 
location,  additional,  may  be  granted  to  adjacent  holder,  752. 
locations,  mineral  and  mining,  may  be  laid  out,  751. 
may  be  sold  by  public  auction  of  tender,  752. 
price  for,  752. 
miners,  rights  and  duties  of,  741. 
Mining   Claim, 

abandoned,  when  claim  shall  bo  deemed  to  be,  742. 
abandonment,  provisions  as  to,  not  to  apply  during  last  illness 

or  decease  of  miner,  742. 
administration,  of  miner's  estate,  as  to,  742-3. 
agreement  to  work  claims  in  common  to  be  registered,  741. 
appeal  (See  Siiperintrndrnt  of  Mines),  from,  749. 
claim   tunnel,  to  which  belong. 

shafts,  to  which  belong,  742. 
death,  free  miner,  of,  742. 
deceased  miner,  as  to  possession  of  mining  property,  of,  743. 

as  to  working  of  mining  property,  of  sale  of 
property  of,  743. 
dispose  of.  miners  may,  claims,  when  and  how,  741. 
drain,  miner  entitled  to,  free  of  charge,  742. 
drainage,  mines,  of,  744. 
entry,  miner  to  have  exclusive  right  of,  upon  his  own  claim, 

742. 
fee  for  registration  of  agreement  to  work  claims  in  common, 

741. 
fee  for  registration  of  grant  or  mortgage  of  claim,  as  to,  741. 
form  of  certificate  of  registration  of  claim,  as  to,  741. 
miner  not  to  receive  a  grant  of  more  than  one  in  same  locality. 
741. 
deceased,  as  to  disposition  of  proceeds  of  property,  748. 
property,  how  to  be  taken  cha^'ge  of,  743. 
issue  of  lease  of  administration,  743. 
mines,  drainage  of,  744. 
mortgage,  miners  may  claim,  when  and  how,  741. 
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proceeds  realized  from  claim,  miner  to  be  entitled  exclusively 

to,  all,  742. 
registration,  agreement  to  work  claims  in  common,  as  to,  741. 
of  agreement  to  work  claim  in  common,  fee  for, 

741. 
of  grant  or  mortgage  of  claim,  741. 
rights,  free  miners,  of,  741. 

sale  of  property  of  deceased  miner  to  be  by  public  auction,  743. 
sell,  miners  may  claim,  when  and  how,  741. 
shafts,  abandoned,  all  deemed  to  be  when  claim  abandoned,  742. 
surface  rights  in  claim,  miner  to  have  none,  742. 
time,  working,  when  claim  may  be  abandoned  or  not,  742. 

notice,  length  of,  in'  case  of  sale  of  property  of  deceased 
miner,   742. 
tunnelling   under  hills   must   not   interfere   with    tunnel   from 

main  frontage,  742. 
tunnels,  which  claim,  belong  to,  742. 
water,  miner  to  be  entitled  to  use  of,  flowing  through  or  past 

claims,  742. 
work,  back  claims  on  benches  or  slopes,  742. 
working  claims  in  common,  miners  may  unite,  741. 

agreement  to  be  registered,  741. 
fee  to  be  paid  for  registration  of 
agreement,  741. 
holder  of  adjacent  claims  may  have  right  of  entry,  for 

purposes  of,  742. 
discontinuance  of,  for  72  hours,  constitutes  abandon- 
ment, 742. 
sickness,  in  case  of,  742. 

leave  of   absence,  when  granted,   to  be   continuously, 
and  in  good  faith,  742. 
Minister  of  the  Interior,  to  administer  property  of  deceased  free 

miner, 
new  mine,  what  deemed  to  be,  741. 

bar-diggings  discovered   in   vicinity  of   dry-diggings, 

when  deemed  to  be,  741. 
vicinity  of  bar-diggings,  when  deemed  new  mine,  in, 
741. 
notice,  one  month's  to  be  given  by  bed-rock  flume  company, 

apply  for  grant,  743. 
penalty,  breach  of  regulations,  for,  753. 
placer  mining,  entries,  as  to,  740. 

agents'  receipts,  as  to,  740. 

application  for  grant  of,  form  of,  741. 

assignments,  as  to,  740. 

claims,  nature  and  size  of,  740. 

fees,  as  to,  740. 

marking  out  locations,  as  to,  740. 

size  of  claims,  740. 
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post  to  be  fixed  to,  how,  743. 

post,  notice  of  Ixnl-rock  flume  company  to  be  fixed  to,  how,  743. 
protest   against   application    for   bed-rock    fiume   company   for 

grant,  743. 
quartz  mining  claims,  superseded,  as  to,  740. 

force  for  purpose  of  placer  mining 
iu   districts   othir   than    Yukon   and 
North  Saskatchewan,  733. 
regulations  relating  to  quartz  mining  in, 
693. 
return,  products  of  mining  location,  to  be  made  of,  752. 
renewal  of  entry  of  grant  to  placer  mining,  as  to,  741. 
royalty,  stone  quarrying,  on,  752. 
stone,  quarrying  for,  how  leave  obtained,  752. 

of,  royalty  on,  752. 
superseded,  as  to  quartz  mining  claims,  734  to  740. 
time,  notice,  length  of,  in  case  of  application  by  bed-rock  flume 
company  for  grant  of  rights  of  way  and  entry,  743. 
notice,  length  of,  to  be  given  by  holder  of  claim  intend- 
ing to  engage  with  bed-rock  flume  company's  flume, 
743. 
water,  when  supply  of,  is  insuflUclent  as  to,  751. 
what  applicable  to,  733. 
Qnartz  Mining   Regulations    (General). 
abandonment,  notice  of,  703. 
abandoned  or  forfeited  claim,  relocation  of,  703. 
action,  prosecuted  with  diligence,  to  be,  706. 

when  to  be  commenced,  706. 
adverse,  right  to  mineral  claim,  706. 
affidavit,  how  made,  714. 
appeal  from  Mining  Recorder,  712, 

to  be  within  20  days  after  decision,  713. 
application  for  certificate  of  improvements,  707. 

for  Crown  grant  to  issue  to  new  holder  of  claim.  707. 
form  of,  700.       (See  Appendix  II.) 
for  mineral  claim,  700. 
of  regulations,  693. 
beach,  definition  of,  694. 

head,  definition  of,  694. 
boundaries,  to  be  measured  horizontally,  690. 
cause,  includes  suit  or  action,  694. 
certificates,  free  miners,  destruction  of,  696. 
loss  of,  696. 

failure  of  co-owner  to  keep  up,  696. 
certificate  of  claims,  701. 
work,  702. 

not  to  be  disputed  except  for  fraud,  703. 
improvements,  application  for,  705. 


mDEX  1U3 


DOMINION— Conimited. 

Quartz  Mining  Regulations — Continued. 

certificate  of  improvements,   not  to  be   impeached  except  for 

fraud,  706. 
after  issue  of,  not  necessary  to  do 

work,  707. 
holder  of,  entitled  to  Crown  grant, 
requirements  for,  704. 
sale,  707. 

disputed,  as  to  part,  708. 
mineral  claim,  705. 
plan  of  mill  site,  710. 
claim,  how  laid  out,  699. 

owners,   rights  of,   under  former   regulations   protected, 

700. 
held  as  real  estate,  704. 
company  (See  Joint  Stock  Company),  645. 
co-owner  (See  Certificate},  C9G. 
compliance  with  requirements,  700. 
complainant,  to  dispute,  bond,  712. 
Court  may  direct  inquiries,  715. 
Crown  grant,  form  of,  707. 

issuance  of,  not  to  invalidate  lien,  707. 
of  mill  site,  710. 

what  passes  by,  711. 
payment  for,  707. 
registration,  709. 
what  passes  by,  707. 
what  passes  by,  where  surface  rights  disposed  of, 

708. 
when  holder  of  mineral  claim  entitled  to,  704. 
where  surface  rights  disposed  of,  708. 
damage  by  owner  of  one  claim  to  another,  714. 

security  for,  712. 
danger  (See  Safety),  712. 
death  of  holder  of  mineral  claim,  709. 
decision  of  mining  recorder,  appeal  from,  715. 
discovery  by  free  miner,  698. 

certificate  of  improvements,  survey,  704. 
disputes,  hearing  and  de^ion  of,  712. 
Dominion  land  surveyors  may  take  up  post,  700. 
documents  executed  after  Crown  grant  to  be  registered,  709. 

to  be  forwarded  mining  recorder,  706. 
dwelling  houses,  curtilage  of,  697. 

form  of  aplication  for  mineral  claim,  700.     (See  Appendix  II.) 
fraud,  suit  by  A.-G.  of  Canada,  based  upon,  703. 
free  miner,  definition  of,  694. 
discovery  by,  698. 
joint  stock  company,  may  be,  694. 
right  to  prospect,  697. 
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free  miner  not  entitled  to  record  until  particulars  furnished, 
702. 
may  hold  only  one  claim  on  same  vein,  703. 
may  abandon  mineral  claim,  703. 
not  to  suffer  from  omission,  etc.,  of  officials,  710. 
right  to  hold  mineral  claim,  702. 
right  to  remove  machinery,  703. 
miner's  certificate,  how  obtained,  695. 
miners'  recorder,  appointment  of,  701. 
free  miner  certificate,  form  of,  695.    (See  Appendix  II.) 
granted  for  one  year,  695. 
certificates,  where  obtained,  696. 
when  entitled  to  grant  miner's  certificate,  696. 
miner  certificate,  cancellation  of,  715. 

miner's  certificate  necessary  for  title  to  mineral  claim,  696. 
hearing  and  decision  of  disputes,  712. 
holder,  mineral  claim  of  rights  of,  700. 

not  entitled  to  mine  outside  boundary  lines  continued 
vertically  downwards,  700. 
illness,  last,  of  holder  of  mineral  claim,  709. 
impeachment  (See  Certificate  of  Improrcmcnts),  706. 
"in  place,"  (See  Rock),  693. 
Indian  reserves,  not  to  be  prospected,  697. 
injury  to  holder  of  claim,  714. 
interpretation  clauses,  691. 
interest  (See  Mineral  Claim),  709. 

of  free  miner  in  claim  a  chattel  interest,  704. 
iron,  regulation  for  mining,  700. 
joint  stock  company  (See  I'ree  Miner),  693. 
charter  of,  695. 

free  miner's  certificate  to,  695. 
shareholders  in,  need  not  have  certificate, 
697. 
Judgment,  certified  copy  of,  706. 

includes  order  or  decree,  694. 
Land  Titles  Act.  application  of,  to  mineral  claims,  709. 
legal  post,  definition  of,  694. 

defacing  or  removing,  715. 
how  placed,  698. 
may  not  be  removed,  699. 
removal  of,  699. 
license  to  run  drain  or  tunnel,  711. 
lien  not  to  be  invalidated  by  Crown  grant,  707. 
litigation  pending,  not  affected,  715. 
locating  mill  site,  710. 
location  line,  699. 

area  of,  700. 
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location,  forfeiture  of,  700. 
for  mining,  700. 
made  on  Sunday,  700. 
priority  of,  703. 
requirements  as  to,  701. 
lode,  definition  of,  693. 

machinery,  right  of  free  miner  to  remove,  703. 
mica,  regulation  for  mining,  700. 
mill  sites,  definition  of,  694. 

application  for  Crown  grant,  711. 
crown  grant  of,  711. 
crown  grant  of,  what  passes  by,  711. 
erection  of  machinery,  711. 
location  of,  710. 
requirements  for,  710. 
where  valuable  water  power,  710. 
mine,  definition  of,  693. 
mineral,  definition  of,  693. 

claim,  definition  of,  694. 

abandonment  of,  703. 

application  for,  700. 

boundaries  of,  698,  700. 

certificate  necessary  to  title,  696. 

change  of  name,  714. 

conveyance,  etc.,  709. 

death  of  holder,  709. 

disputed  title  to,  703. 

holder  of,  entitled  to  surface  rights,  702. 

how  marked,  698. 

location,  701. 

mineral     claim,     holder    of,   when    entitled   to 

Crown  grant,  704. 
notice  of,  705. 

on  land  under  timber  lease,  708. 
payment  in  lieu  of  work,  702. 
purchased,  from  miner  of,  697. 
record  of,  701. 
right  to,  700. 
right  of  free  miner  to  hold,  702. 

work  on,  702. 
sale  of,  after  certificate  of  improvement,  707. 
transfer  of,  to  be  in  writing,  709. 
mineral  claims  (See  Transfer),  709. 
minerals,  except  coal,  pass  by  Crown  grant,  707. 
mining  location,  royalty  to  be  reserved  in  patent  for,  708. 
property,  definition  of,  694. 
recorder,  693. 
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mining  rocorder  of  district,  702. 

recorder,  porralssion  to  malce  re-locatlon,  712. 

appeal  from  decision  of,  to  Minister  of  Inter- 
ior, 712. 
appeal  from,  712. 

may  employ  Dominion  land  surveyor,  713. 
may  grant  license  to  run  drain  or  tunnel,  711. 
may  investigate    on    ground    boundaries  dis- 
puted, 713. 
may  mark  space  for  deposit  of  leavings  and 

deads,  712. 
may  permit  re-location,  712. 
power  to  act  summarily,  712. 
procedure  before,  712. 
right  to  enter  on  mine,  714. 
to  determine  disputes,  712. 
rights  not  to  be  prejudiced,  714. 
Minister  of  the  Interior,  693. 

appeal  to,  712. 
misrepresentation,  by  free  miner,  715. 
notice,  of  abandonment,   703. 

for  application  for  certificate  of  improvements,  705. 
of  location,  G99. 
of  mineral  claim,  705. 
not  to  be  defaced.  699. 
official,  omission  of,  not  to  prejudice  free  miner,  710. 
particulars  of  legal  post,  698. 
post  (See  Lrffdl  Post),  694. 
priority  of  location,  703. 
prospect,  right  of  free  miner  to,  697. 

purchaser  of  mineral  claim  to  comply  with  regulations,  704. 
record,  mining  claim  of,  694. 
failure  to.  709. 
of  companies,  etc.,  709. 
of  conveyance,  etc.,  of  mineral  claim,  709. 
where  destroyed,  715. 
where  made.  702. 
Recorder's  office,  where  none,  701. 
registration,   mining  claim,   of,   694. 
regulations,  Dominion  land  surveyors,  700. 
re-location,  Mining  Recorder  may  permit,  712. 
removal,  legal  post,  699. 

requirements  of  certificate  of  Improvements,  704. 
rights  (See  Frrr  }nnrr  ;    Ccrtifirntr). 

forfeited  on  expirjitlon  of  certificate,  696. 
under  certificate,  697. 
rock  in  place,  definition  of,  693. 
royalty,  how  collected,  708. 
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safety.   Mining   Recorder   ilfay   prevent   danger   to    abandoned 

works,  712. 
security  for  damage,  712. 
strenms,  definition  of,  694. 
substituted  certificate,  696. 
surface  rights,  holder  of  mineral  claim  entitled  to,  702. 

pass  by  Crown  grant,  707,  708. 
time,  action,  for  commencement  of,  706. 

appeal  from  Mining  Recorder,  for,  713. 
for  recording  mineral  claim,  701. 
timber  lease,  mining  location,  particulars  of,  708. 
trees,  to  be  blazed,  699. 
tunnels,  and  drains,  711. 
vein,  definition  of,  693. 

water  rights,  North-West  Irrigation  Act,  712. 
work,  after  certificate  of  improvements,  707. 
Railway  Belt. 

regulations  for  the  survey,  administration,  disposal  and  man- 
agement of  Dominion  lands  within  the  40-mile,  in  the  Pro- 
vince of  B.  C,  758. 
agricultural  lands,  included  in  lands  open  for  homestead  entry, 

759. 
coal,  in  surveyed  or  unsurveyed  territory,  how  disposed  of,  758. 
forms  under,  758.     (See  Appendix  II.). 

grant  does  not  convey  minerals  unless  expressly  mentioned,  758. 
homestead  entry,  all  lands  within  railway  belt  are  open  for,  759. 
minerals  not  conveyed  by  grant  unless  expressly  mentioned,  758. 
mines  and  minerals  reserved  from  grant  of  land  for  homestead 

entry,  759. 
mines  and  minerals  within  limits  of  Dominion  lands  in  British 

Columbia  the  property  of  Her  Majesty,  759. 
New  Westminster  district,  agricultural  lands  in,  open  for  home- 
stead entry,  759. 
timber,  all  merchantable,  reserved  from  lands,  759. 
water,  diversion  and  use  of,  as  to,  758. 

"  the  Dominion  Mining  Regulations,"  provisions  in,  apply 
to,  758. 
way,  rights  of,  as  to  the  diversion  and  use  of  water  for,  758. 
Saskatchew^an  River   Regulations. 

abandonment,  claim,  of,  when  shall  be  deemed,  730. 
agreement  to  work  by  steam  power  to  be  filed,  how,  730. 

provide  what,  730. 
adjoining   claims,   as   to   combining  and   operating  by   steam- 
power,  730. 
assignment,    of   mining    claim,    miner   may   hold    any   number 

by,  731. 
application,  of  purchase  money  of  surface  rights,  as  to,  732. 
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arbitration  regarding  surface  rights,  notice  as  to  time,  732. 

service,  personal,  where  necessary,  732. 
acquisition  of  surface  rights,  as  to,  732. 
arbitrator,  appointed,  how  to  be,  732. 

duties  of,  all  to  be  sworn  as  to  performing,  733. 
damages,  to  estimate,  how,  733. 
arbitrators,  agreement  of,  when  known  as  to,  733. 
award  ought  to  be  in  writing,  733. 
filed  where,  733. 
arbitration  regulations,  where  no  provision  is  made  regarding, 

as  to,  733. 
bar-diggings,  meaning  of,  728. 

entry  may  be  estimated  for,  how,  729. 
posts  to  be  marked  by  four  legal  posts,  729. 
sides  ought  to  be  parallel,  7l.'9. 
size  of,  729. 
working  of,  729. 
bench  diggings,  size  of,  729. 
bench-claim,  recorded,  how,  729. 

entry  may  be  estimated  for,  how,  729. 
meaning  of,  728. 

marked,  to  be,  by  six  legal  posts,  730. 
sides  ought  to  be  parallel,  729. 
when  not  property  of  Crown,  731. 
boundaries,  claim  of,   beneath,   what  to   be,  730. 
close  season,  meaning  of,  729. 
claims,  nature  and  size  of,  729. 

drainage  of,  miner  entitled  to  free  of  charge,  731. 
width  of,  when  steam  power  is  employed  for  dredging, 
730. 
claim,  boundaries  of,  beneath  surface,  what  to  be,  730. 

bona  fide  manner,  work  not  being  done  in,  as  to,  730. 
mining,  minor  not  to  receive  more  than  one,  731. 
minor  may  hold  any  number  by  purchase  or  assignment, 

731. 
represented  and  worked,  to  W,  how,  730. 
unworked,  remaining,  for  72  hours  deemed  abandoned 
and  forfeite<l,  730. 
cancellation  of  entry  for  location,  as  to,  730. 
dredging,  claims,  bar  or  bench,  when  steam  power  employed, 

as  to,  730. 
drainage  of  claim,  min<»r  entitle<l  to,  free  of  charge,  731. 
damage,  to  be  estimated  by  arbitrators,  how,  733. 
dredge,  to,  bed  of  river,  as  to,  733 

development,  claims,  of  adjoining,  as  to  working  one  of,  730. 
entry  fee,  $5,  729. 

given  for  location  may  be  cancelled,  when,  730. 
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entry,  good  for  one  year  from  date  thereof,  729. 

mining,  for  placer,  to  be  renewed  annually,  731. 
right  of,  holders  of  adjacent  claims  may  acquire,  how,  731. 
miner  to  have  exclusive,  731. 
for    what    purpose,    731. 
extra  time,  recording  bench  claim  for,  when  allowed,  729. 
free  miner's  certificates,  bar-diggings,  to  work,  729. 

entitle     holder     to     stake     out     bar- 
diggings,  729. 
entitle    holder    to    work    bar-diggings, 

729. 
form  of  (See  Appendix  II.). 
entry  for,  $5,  729. 

renewal  of  grant  for  placer  mining,  of,  731. 
agent's,  of  certificate  of  selling  mortgage,  etc.,  731. 
forfeiture,  claim  of,  when  shall  be  deemed,  730. 
form  (See  Appendix,  II.),  application  for  grant  of  placer  mining, 
of,  731. 
grant  of  placer  mining,  of,  731. 

disposition  of  mining  claim,   of  certificate  of,   for  what 
purpose,  731. 
grant,  mining  claim,  for,  no  miner  to  receive  more  than  one, 

when,  731. 
lease,  river,  to  dredge  bed  of,  as  to,  733. 
legal  post,  meaning  of,  728. 

secured,  or  fenced,  how  to  be,  728. 
locality,  meaning  of,  729. 

location,  entry  given  for,  when  may  be  cancelled,  730. 
machinery,  for  operating  claims  by  steam  power,  as  to  placing, 

731. 
mineral,  meaning  of,  729. 
operating  by  steam  power,  as  to,  731. 

placer  mining  along  the   North   Saskatchewan   River,   regula- 
tions governing,  728. 
posts,  legal,  on  bar-diggings  claim,  how  to  be  placed,  729. 

bar-diggings  claim  for,  to  be  marked,  how,  729. 
posts,  six  legal,  to  mark  sides,  on  bench-claim,  730. 

to  mark  side  of  bench-claim,  how  to  be  placed,  730. 
particulars  of  operation  of  claim,  to  be  furnished  to  agent  of 
Dominion  lands,  730. 
to  be  furnished  to  agent  of  Dominion  land  when, 
731. 
placer  mining,  application  for  grant  of,  as  to  form,  731. 
form  of  grant  of,  731  (See  Appendix   II.). 
regulation  governing,  728. 
purchase,  of  mining  claim,  miner  may  liold  any  number  by,  731. 
miner  may  acquire  surface  rights  in  claim  by,  731. 
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purchase  niont'y  of  surface  right,  how  to  be  paid,  applied,  732. 
renewal,  of  entry  of  grant  for  placer  mining  to  be  annual,  731. 
registration,  of  sale,  mortgage,  or  other  disposition  of  mining 

claim,  731. 
Right  of  entry,  minor  to  have  exclusive  (See  Kntrn),  731. 
Saskatchewan  river,  regulations  to  govern  placer  mining  along 

the  North,  728. 
steam  power,  adjoining  claims,  as  to  combining  and  working 
as  to.  730. 
agreement  to  work  by,  to  be  filed,  how,  730. 
claims  to  be  operated  by,  when,  731. 
when  employed  for  dredging  bar  or  bench  claims, 
as  to,  730. 
sale,  miners  may  dispose  of  their  claims  by,  731. 

mortgage  their  claims,  731. 
Superintendent  of  Mines  may  grant  right  of  entry  for  working, 

731. 
surface  rights,  miner  shall  have  none  In  mining  claim,  when, 
731. 
arbitration,  regarding  acquisition  of,  as  to,  731. 
inability  of  parties  to  agree  in  regard  to  acqui- 
sition of,  731. 
purchase  money  of,  how  to  bo  paid,  732. 
Time,  abandonment,  when   shall  be  deemed  to  take  place  for 
not  working,  730. 
extra  bench-claim,  recording,  for,  729. 
forfeiture,  when  shall  be  deemed  to  take  place  for  not 

working,  730. 
machinery,  placing  of  one  claim,  when  out,  731. 
tailings,    person    n'celvlng   entry,    to   be   entitled    to   run,    into 

river,  as  to,  733. 
vertical  planes,  boundaries  of,  claim  beneath  surface  to  be,  730. 
value  of  land,  determined,  to  be,  by  arbitrators,  how,  733. 

how,  when  arbitrators  cannot  agree, 
733. 
water,  miner  entitled  to.  free  of  charge,  731. 
wing-dams,  mining  below  surface  by,  733. 
words,  meaning  of.  728. 

work,  claim,  on.  not  being  done  in  bona  flde  manner,  as  to,  730. 
holder  of  free  miner's  certificate  must  comply  with  re- 
gulations as  to,  729. 
representation  and,  of  claim,  as  to.  730. 
working,  adjoining  claim,  one  of  four,  of,  as  to,  730. 
bar-dlgglngs  of,  729. 
several,  one  of,  as  to,  730. 
river,  as  to,  733. 
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absence,  leave  of,  as  to,  751. 
leave,  length  of,  751. 
leave  of,  time,  how  calculated,  751. 
what  length  of,  holder  entitled  to,  751. 
agent,  or  local  agent,  meaning  of,  749. 
bar-diggings,  meaning  of,  749. 
bench-diggings,  meaning  of,  749. 

include  dry-diggings,  749. 
claim,  meaning  of,  749. 
claimant,  meaning  of,  749. 
close  season,  meaning  of,  748. 
ditch,  meaning  of,  749. 
ditch-head,  meaning  of,  749. 
dry-diggings,  meaning  of,  749. 
flume,  included  in  ditch,  749. 
location,  meaning  of,  749. 
miner,  meaning  of,  748. 
mineral,  meaning  of,  748. 
minister,  meaning  of,  748. 
placer  mining,  meaning  of,  749. 
quartz  mining,  meaning  of,  749. 
race,  included  in  ditch,  749. 
streams  and  ravines,  meaning  of,  749. 
water,  creeks,  streams  and  ravines  included,  749. 
Yukon  Dredging  Leases,  Regulations  as  to,   753. 
Coal,  minerals  other  than,  may  be  dredged  for,  753. 
co-lessee,  not  entitled  to  more  than  six  leases,  753. 
cesser  and  termination  of  lease,  as  to,  754. 
dredge,  lessee's  rights,  and  what  confined  to,  754. 

lessee  to  have  at  least  one  in  operation,  754. 
entry  of,  low  water  mark,  when  fixed,  754. 
Tease,  assignment  of,  as  to,  755. 

bridges,  reservation  of,  in,  755. 

cuts  to  provide  for  covering  and  protecting,  755. 

damage,  what  to  provide  against,  755. 

drains,  reservation  of,  in  755. 

dredge,  where  territory  exceeds  five  miles,  754. 

dredging,  what  to  be  provided  in  regard  to,  755. 

ditches,  to  provide  for  covering  and  protecting,  755. 

exemption  from  royalty,  as  to,  754. 

fiumes,  to  provide  for  covering  and  protecting,  755. 

improvements,  for,  reservation  of,  in,  755. 

navigation  not  to  be  interfered  with  in  dredging,  755. 

navigation  not  to  be  impeded  by  deposit  of  tailings,  755. 

null  and  void,  when  to  become,  754. 

obstruction,  what  to  provide  against,  755. 

public,  general  right  of,   to  use  river,   not  to   be  inter- 
fered with,  754. 
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lease,  pits,  to  provide  for  covering  and  protecting,  755. 
public  works,  for,  reservation  of,  in,  755. 
renewal  of,  to  be  $100  per  annum  per  each  mile,  754. 
returns,  sworn,  to  be  furnished  monthly,  754. 
royalty  of  10  per  cent,  on  output  in  excess  of  $15,000  to 

be  paid,  754. 
royalty  to  be  based  on  sworn  returns,  754. 
paid  with  return,  754, 
exemption  from,  when,  754. 
sluices,  to  provide  for  covering  and  protection,  755. 
stipulations  as  to,  755. 
tailings,  not  to  impede  navigation,  755. 
time  when,  may  be  free,  754. 
transfer  of,  as  to,  755. 

what  to  provide  for  regarding  survey,  753. 
what  to  provide  regarding  filing  record  of  survey,  753. 
ways,  reservations  of,  in,  755. 
wing-dam,  when,  may  be  constructed,  755. 
leases,  how  many  lessees  may  obtain,  753. 

to  dredge  for  minerals  in  beds  of  rivers  in  Yukon,  753. 
lessee,  individuals  not  entitled  to  more  than  six  leases,  753. 
low  water  mark,  boundary  of,  when  fixed,  754. 
minerals  to  be  dredged  for  do  not  include  coal,  753. 
mining  leases,  rights  of,  what  confined  to,  754. 
places,  dangerous,  755. 

river,  how  measured  for  purposes  of  grant,  753. 
renewing  lease,  as  to,  754. 

subaqueous  mining,  leases,  exclusive  right  to  be  given,  753. 
Yukon,  h>ases  to  dredge  for  minerals  in  beds  of,  753. 
Tukon  Placer  Mining  Regulations. 
abandonment  of  mining  claim,  727. 
afildavit  staking  claim,  of,  722. 

form   of,  722.     (See  AppviuUx  11.) 
annual  fee  for  claim,  722. 
application,  for  free  miner's  certificates,  717. 
grant,  for  placer  mining,  722. 

placer  mining,  for  form  of,  722    (See  Appcndij)  IF.). 
assignee,  mining  claim  f»f,  to  receive  certificates,  726. 
bed-rock  flume  grant,  free  miner's  certificate  necessary  for,  718. 
boundaries,  claims  of.  to  be  measured  horizontally,  721. 
certificates  (See  Frrc  Minn's),  716. 

necessary  to  interest  in  placer  claim,  718. 
certificate,  assignee  of  mining  claim,  to  be  given,  726. 
chute,  defined.  718. 
claim  (See  IfHi  and  Itivrr).  720. 
(See  Crrrk,  Gulch),  719. 
abandonment  of,  727. 
forfeiture  of,  on  removal  of  post,  726. 
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claim,  entered  how,  722. 

not  to  be,  unless  staked,  722. 
entry,  fee  for,  722. 

recorded,  to  be,  within  ten  days,  722. 
staking,  affidavit  of,  722. 

cancelled,  for  default  in  payment  of  royalty,  726. 
boundaries  of,  to  bo  measured  horizontally,  721. 
;  free  miner  may  sell,  etc.,  726. 

removal  of  post  acts  as  forfeiture,  726. 

reserved  for  Crown,  penalty  for  trespass  upon,  721. 

Government,  to  be  disposed  of  by  Minister 
of  Interior,  721. 
close  season,  defined,  716. 
company  (See  Jobit  Stock  Gompamj),  716. 
compensation,  owner  of  lands,  to  make,  for  entry,  719. 

damages  for,  how  determined,  719. 
co-owner,  failure  to  keep  up  certificate,  718. 
interest  of,  on  abandonment,  718. 
creek  claims,  boundaries  of,  how  measured,  719. 
defined,  719. 

showing  how  claim  staked,  725. 
diagram  of,  724. 
direction  of  boundaries,  719. 
plan,   sectional,  of,  724. 
size  of,  719. 
Crown,  defraud,  attempt  to,  punished  by  cancellation  of  claim, 

726. 
damage,  free  miner  to  give  security  for,  719. 
damages,  compensation  for,  how  determined,  719. 
definitions,  free  miner,  etc.,  of,  716. 
diagram,  creek  claims,  sectioual  plan  of,  724. 

gulch    claims,  sectional,  plan  of,  724. 
river  claims,  sectional,  plan  of,  725. 
entry,  free  miner  to  have  exclusive  right  of,  727. 

holder  of  creek,  gulch  or  river  claim,  may  obtain,  726. 
placer  claim,  of,  holder  of,  must  be  renewed  by,  726. 
exclusive  right,  free  miner  to  have,  of  icntry,  727. 
expiration,  free  miner's  certificate  of,  effect  of,  718. 
evidence  (See  Fre€  Miner's  Certificate),  718. 
fi-ee  renewal  of,  entry  for,  726. 
flume,  defined,  718. 

forms  (See  Appendix  II.,  tit.    Yukon  Placer  Regulations). 
free  miner,  discovery  by,  722. 

entry,  exclusive  right  of,  to  have,  727. 

hill  claim,  may  hold,  in  addition  to  other  claims, 

726. 
mining  claim,  may  hold,  in  addition  to  other  claims, 
726. 
73— M 
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free  luiuer  miujn«»    claim,  iu  mining  district,  only  entitled   to 
one,  726. 
privileges  of,  716. 
rights  of,  716. 
rights  during  continuance  of  certificate  to  enter  on 

lands,  719. 
sell,  etc.,  their  claims,  may,  726. 
security,  to   give,   before   entry   on   lands,   lawfully 

occupied,  719. 
shareholder  in  joint  stock  company,  need  not  be, 

718. 
water,  right  to  use,  727. 
free  miner's  certificate,  transferable,  not,  716. 
destruction  of,  718. 
effect  of  expiration  of,  718. 
evidence    of    ail    matters    therein    con- 
tained to  be,  718. 
fees  for,  716. 

form  of,  717.     (See  Appntdix  II.) 
granted,  for  one  year.  716. 
joint  stock  company,  may  be  issued  to, 

716. 
necessary,  to  right  or  interest  in  mining 

property,  718. 
obtained,  whore,  717. 
right  to  work  claim,  is  property,  719. 
rights,  granted   by,  717. 
substituted  certificate,  718. 
under,  lapse  on  expiration  of,  718. 
free  minor's  recorder,  act,  as  mining  recorder  to.  722. 
appointed,  how,  722. 
default  of,  722. 
duties  of,  722. 
fraud,  royalty  in,  statements  as  to,  726. 
Gold  Commissioner,  decision  of,  to  be  final.  726. 

Mining  Recorder  to   render  statement  to, 

722. 
royalty,     for     collecting,     regulations,    to 
make,  722. 
Government  of  Canada,  every  altornatxj  ten  claims  reserved  for, 

721. 
grant,  placer  mining,  for  form  of,  722.     (See  Appendix  II.) 
gulch  claim,  boundaries  of.  how  measured,  719. 
diagram  of,  724. 
direction  of  boundaries,  719. 
sectional  plan  of,  724. 
size  of.  719. 
hill  claim,  boundaries  of,  720,  721. 
defined,  720. 
length  of,  720. 
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Indian  reserves,  prospected,  not  to  be,  719. 
interpretation,  free  miner,  defined,  715. 
Joint  stock  company,  defined,  716. 

free  miner,  may  bo,  715. 
shareholder  in,  need  not  be  free  miner, 
718. 
legal  post,  defined,  716. 
mine,  new,  what  is,  722. 
mineral,  defined,  716. 
miners  (See  Free  Miners),  716. 

work  claim  in  common,  may  unite  to,  72G. 
mining  ditch,  free  miner's  certificate  jipcessary,  718. 
lease,  free  miner's  certificate  necessary,  718. 
Recorder,  absence  from  office,  722. 
defined,  716. 

Gold  Commissioner,  to  render  statement  to,  726. 
obtaining  entry  after  staking  out  claim,  as  to,  726. 
"  parallel,"  construed  in  popular  sense,  721. 
placer  claims,  alternate,  every  ten  reserved  for  Government,  721. 
marked  by  legal  post,  to  be,  721. 
rectansular  in  form,  to  be,  721. 
how  marked,  721. 
size  of.  721. 
placer  mining,  application  for  grant,  for,  722. 
post  (See  Legal  Post),  716. 

removal  of,  acts  as  forfeiture,  726. 
property,  right  of,  free  miner  to  work  claim  is,  719. 
prospect,  free  miner  has  right  to,  719. 
provisions,  where  no  regulations,  727. 
recorder  (See  Mining  Recorder),  716. 
regulations,  provisions  in,  where  no,  727. 
renewal,  entry  for  placer  mining  of,  726. 
reservations,  town  sites,  for,  not  to  be  prospected,  719. 
rights,  free  miner's,  of,  719. 
rim-rock,  boundaries    of    creek    or    gulch  claims  to  be  traced 

along,  720. 
river,  definition  of,  720. 

river  claim,  boundaries  of  general  direction  of,  720. 
exceed  250  feet,  not  to,  720. 
measured,  how,  720. 
plan  of,  725. 

river  to  be  only  on  one  side  of,  720. 
sectional  plan  of,  725. 
royalty,  collected,  how,  722. 

default  in  payment  of,  726. 
ten  per  cent,,  722. 
season  (See  Close  Season),  716. 
sell,  free  miner,  may,  726. 

statement.  Mining  Recorder,  to  be  rendered  by,  to  Gold  Com- 
missioner, 722. 
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DOMI'SIO^— Continued. 

Tnkon  Placer  MininK — Canthnivd. 
Stream,  definition  of,  720.  721. 
time,  claim,  for  rt'cordlng,  722. 
renewal  of,  entry,  for,  726. 
royalty,  collecting  for,  722. 
transferable,  free  miner's  certificate,  not,  716. 
trespass,  penalty  for,  upon  claims  reserved  for  Crown,  721. 
water  right,  free  miner's  certificate  to  hold,  718. 

free  miner,  right  of,  to  use,  727. 
words,  creek,  719. 
flume,  715. 
river,  720. 

interpretation,  715,  716. 
DOMINION  LAND  TITLES  ACT,  1894,  810. 
DOWER  (See  CONTRACl'S,  WORKING), 
assignment  of,  181,  182,  184,  186. 
British  Columbia,  in,  187. 
common  law,  at,  what  is,  177. 
conveyance  before  patent,  183. 
Crown,  conveyance  to,  184. 
dowress,  opening  new  mine,  179. 
royalties,  right  to,  183. 
work  mines,  right  to,  179. 
election,  as  to,  184. 
extension  of  right  of,  185. 
failure  to  procure  bar  of,  effect  of,  79. 
income,  183. 

Land  Titles  Act,  Ontario,  185. 

lands  sold  as  mining  lands  in  Ontario,  none  in,  since  31  Decem- 
ber. 1897. 
leading  case,  as  to,  178. 
leases,  in  case  of,  180,  183. 
Limitation,  Statute  of,  184. 
mines,  in,  178,  183. 
mine,  open,  178,  183,  186. 

mining  lands,  sold,  as  in  Ontario,  none  In,  185. 
nature,  where  land  in  state  of,  184. 
New  Brunswick,  in.  186. 
North-West  Territories,  in,  187. 
Nova  Scotia,  184,  186. 
Quebec,  in,  187. 

relief  against  assignment  of.  182. 
wild  lands  In  Ontario.  184. 
DRAINAGE  (S<'e  STATUTE  LAW;   WATER). 

British  Columbia,  in  (See  BRITISH  COLUMBIA  Placer  M  < 

in<i  Art). 
Dominion,  in  (See  DOMINION  .If.  Rrfj.;  Indian  I^inds  iliniii'i 
Ur,h). 
DREDGING.  Dominion.  In  (See  DOMINION  Drrdghifj  Lrnsr.^  in  Man.  (n>d 
y.  W.  T.). 
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DRY  DIGGINGS,  British  Columbia,  in  (See  BRITISH  COLUMBIA  Placer 

Mining  Act;  Indian  Lands  Mining  Reg.). 
DROWNING  (See  WATER). 

EARTH,  a  mineral,  36. 

causing  to  be  conveyed  into  mine,  when  an  offence,  264. 
EASEMENT  (See  LICENSE,  SUPPORT,  WATER),  106,  110,  111. 
created,  how,  178. 

Crown  grant  created  by  reservation  in,  159. 
omission  to  record,  202. 
severance  of  property,  173. 
EASEMENTS,  196,  225. 

exist  for  benefit  of  dominant  owner,  223. 
where  implied  grant,  173. 
where  implied  reservation,  173. 
EAST  SASKATCHEWAN,  land  registration  district,  814. 
EFFECT,  legal,  of,  B.  N.  A.  Act,  13. 
EJECTMENT  (See  POSSESSION ;  TITLE). 
EJUSDEM  GENERIS,  rule,  169. 
ELECTION  (See  LEASES;    LICENSE). 
EMPLOYER   (See  WORKING). 

liability  of,  143. 
ENCUMBRANCE,  registration  of,  199. 
ENGINE,  170. 

ENGLISH  LAW,  as  to  water  (See  WATER),  221. 
jENJOYMENT,  quiet  (See  LEASES). 
3QUITABLE  lien  (See  LIEN). 

waste  (See  WASTE). 
IRECTION,  when  damage  to,  is  an  offence,  264. 
3RR0R  (See  WRONGFUL  ABSTRACTION). 
ISCAPE,   water,  of  (See  WATER). 
3SCHEAT  (See  ALIENS),  147,  400. 
3SQUIMAULT  (BRITISH  COLUMBIA). 
3SSENCE,  time  of  the  (See  CONTRACTS,  TIME). 
5ST0PPEL,  427,  441. 

by  deed  before  patent,  159. 
3VIDENCE  (See  PARTICULAR  TITLES). 
EXCAVATION  (See  SUPPORT). 
EXCEPTION,  construction  of,  166,  176. 
defined,  164. 
minerals  of,  157. 

must  be  to  person  conveying  legal  title,  165. 
of  mines  and  minerals,  168. 
what  operates  as,  165. 
EXCHANGE  (See  CONTRACTS;  GRANTS;  SALES). 
EXCLUSIVE  (See  LICENSE). 
EXPLOSIVES  (See  STATUTE  LAW). 
Storage  Act  (B.  C.)  877. 
EXECUTION,  879. 
EXHAUSTION  (See  LEASE). 
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EXPENDITURE  (See  DELAY.  PARTICULAR  TITLES). 
EXPENSES  (See  STATUTE  LAW). 
EXTRA-PROVINCIAL  Company  (See  CORPORATIONS). 

powers  of,  in  British  Columbia,  153. 

in  British  Columbia,  152. 

mining  companii's  in  Ontario,  150. 

FAIRBANK  (ONTARIO). 
FALSA  DEMONSTRATIO,  180. 
FAULTS  (See  LEASE). 
P^EE  SIMPLE  (See  OWNER;  WORKING). 
FELONY  (Soe  CRIMINAL  OFFENCE). 

FENCE,  of  sufficient  height  and  strength  to  prevent  accidents,  as  to,  261. 
FENCING,  British  Columbia,  in  (See  B.  C.  Inspection  of  Met.  M.  Act). 
duty  as  to,  142. 
(Seo  WORKING). 
FERAE  NATURAE,  oil  and  gas  are  minerals,  225. 
FIDUCIARY  RELATIONSHIPS  (See  TRUST). 
FINE,  liability  to,  for  offenco  relating  to  danger  to  life,  261. 
FIRE-CLAY,  a  mineral,  35. 
FIRM  (See  MINING  PARTNERSHIP). 
FIXTURES  (See  CONTRACTS). 
FLINT,  a  mineral,  37. 
FLOODING  (See  WATER). 
FLUME,  British  Columbia,  In  (See  B.  C.  Ptoccr  Mining  .Ir/;  DOMINION 

M.  Reg.;  Indian  Lands  Mining  Reg.;  DOMINION  Placei'  M.  Reg.). 
FORFEITURE  (Sec  LICENSE,  LEASES,  tit.  f.)  75,  289. 

British  Columbia,  In  (See  B.  C.  Placer  Mining  Act). 
Ontario,  in  (See  ONTARIO  Mines  Act). 
New  Brunswick,  in  (See  N.  B.  General  Mining  Act). 
Nova  Scotia,  in  (See  N.  S.  Mines  and  Minerals  Act 
MINION  M.  Reg.;  Indian  Lands  Mining  Reg.). 
FRANKLIN,  boundaries  of,  31,  803. 
FRAUD  (See  ABSTRACTION,  CONTRACTS). 

FRAUDS,   Statute   of   (See   CONTRACl'S,    LICENSE,    TABLE   OF   STA-^ 
TUTES,   VENDOR'S  LIEN). 
British  Columbia,  Mineral  Act,  63,  541. 
Fixtures,  66. 

grub-stake  (See  GRUB  STAKE),  44. 
Interest  In  mine,  61. 
land  defined,  54. 
Limitations,  Statute  of,  259. 
mining  claims  in  Nova  Scotia,  52. 
New  Brunswick,  In  (See  N.  B.  General  Mining  Act). 
Nova  Scotia,  in  (See  N.  S.  Mines  and  Minerals  Art), 

52. 
Ontario,  In  (See  ONTARIO  Mines  Act). 
partnership,  59. 
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FRAUDS,  Statute  of,  part  performance,  58. 
profit  a  prendre,  104. 
text  of,  524. 
trusts,  53,  63,  64. 
vendor's  lien,  188. 
FREE  GRANT  (See  CONTRACTS  tit.  f.  g.  ONTARIO),  270. 

Ontario,  in  (See  ONT.  Mines  Act). 
FREE  MINER,  Britisli  Columbia,  in  (See  B.  C.  Placer  Mining  Act). 

DOMINION,  in  (See  DOMINION  Quartz  M.  Reg.;    Yukon 
Placer  M.  Reg.) 
FREE  MINER  (See  DOMINION  Yukon  Placer  M.  Reg.);  DOMINION  Quartz 

M.  Reg.). 
FREE  MINER'S  CERTIFICATE,  British  Columbia,  in  (See  B.  C.  Mineral 

Act;   Placer  Mining  Act;    DOMINION  Quartz  M.  Reg.). 
FREE  MINER'S  RECORDER  (See  DOMINION  Quartz  M.  Reg.);  DOMIN- 
ION Yukon  Placer  M.  Reg.). 
FREESTONE,  as  to  being  a  mineral,  37. 
FRENCH  Canadian  Law,  4. 
Law,  3. 

as  to  water  (See  WATER),  221. 
re-introduced,  3. 
FUEL,  setting  fire  to  mineral  or  vegtable,  is  arson,  263. 

GAS  (See  WORKING), 
abstraction  of,  225. 
American  decisions,  collected,  225. 
natural,  a  mineral,  37,  137. 

within  meaning  of  section  657. 

Municipal  Act,  Ontario,  37,  243. 
property  in,  137. 
GAS  WELLS,  Ontario,  in  (See  ONT.  Mines  Act). 
GENERAL  RULES  (See  BRITISH  COLUMBIA;  NOVA  SCOTIA). 
GOD,  act  of,  what  is,  220. 

■GOLD  (See  PRECIOUS  METALS  ;  STATUTE  LAW.) 
and  silver,  concealing,  262. 

belonging  to  Crown,  whether  larceny  can  be  committed  of,  262. 
British  Columbia,  in  (See  B.  C.  Mineral  Act). 
New  Brunswick,  in  (See  N.  B.  General  Mining  Act). 
not  a  metal  where  others  named,  when,  40. 
Ontario,  in  (See  ONTARIO  Mines  Act). 
ore,  description  of,  in  information,  262. 
piece  of,  person  liable  who  conceals,  262. 

smelted,  may  not  be  purchased  by  persons  not  owners  or  agents 
of  mining  claims,  when,  263. 
GOLD  AND  SILVER,  Statute  against  multiplying,  797. 
GOODS  (See  FRAUDS,  STATUTE  OF). 
GRAND  FORKS  (BRITISH  COLUMBIA). 
GRANITE,  a  mineral,  37. 
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GRANT  (See  PRECIOUS  MEl^ALS.  RIGHTS,  SUPPORT). 

agreement  to  derogate  from,  158. 

construction  of,  167. 

construed  against  grantor,  176. 

corporeal  tenements,  lie  in,  155. 

derogation  from,  158. 

grantor  can  not  derogate  from,  233. 

implied,  difTerent  from  implied  reservation,  173. 

license  coupled  with,  105. 

land  on  navigable  water,  163. 

land  of,  excepting  minerals,  167. 

prima  facie,  carries  minerals,  155. 

support,  right  of,  209. 

stipulation  as  to  derogation  from,  158. 

work  mines,  right  to,  156. 
GRANTEE,  should  execute  deed  containing  reservation,  164. 
GRAVEL,  a  mineral,  35. 

GRAVITATION  (See  WATER,  WORKING). 
GREAT  SEAL,  24. 

under  what,  rights  of  Crown  pass,  33. 
GRUB-STAKE  (Sec  CONTli.VC  L\S,  tit.  «.  s),  4n. 
GULCH  CLAIM  (See  DOMINION  Placer  M.  lieu.). 
GUNPOWDKK,  8tora<;e,  etc.  (B.  C),  877. 
HARBORS.  27. 


HASTINGS"  (ONTARIO). 

HAZARDOUS  (See  DELAY,  SPECULATIVE). 

HEREDITAMENT,  includes  mine,  41. 

corporeal  (See  CONTRACTS,  tit.  h.). 

lie  In  grant,  155. 
incorporeal,  156,  254. 

right   to  work  mines  is,  156. 
incorporeal,  deed  necessary  to  create,  107. 
HOMESTEADS  (See  ONTAHIO),  '27. 
HUDSON  BAY  COMPANY,  10. 
HERSCHEL  ISLAND.  805. 
HIGirVVAYS  (ONTARIO). 

by-law,  for  sale  or  lease,  as  to,  243. 
to  be  posted  up,  how,  243. 

for  one  month,  when,  243. 
conveyance,  of  minerals,  under  highways,  to  contain  wbat 

proviso,   243. 
council,  county,  powers  of,  in  regulation  of  roads,  242. 

township,  powers  of,  in  regulation  of  roads,  242. 
gas,  natural,  held  to  bo  a  mineral,  243. 
lease,   of   minerals,   under   highway,   to  contain   what  pro- 
viso, 243. 
minerals,  includes  natural  gas,  243. 

mines,  under  road,  townships  or  counties,  have  jurisdiction 
to  lease,  242. 
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HIGHWAYS,  natural  gas,  held  to  be  a  mineral,  243. 

notice,  to  be  posted  up  for  one  month  previous,  243. 

of  sale  or  lease,  as  to,  243. 
proviso,  to  be  contained  in  conveyance  as  to  protection  of 

travelling  public,  243. 
road,  over  minerals  to  bo  protected  for  public  travelling,  243. 
sell  or  lease,  how  to  be  made,  243. 
travelling  public,  not  to  be  interfered  with,  243. 
HILL  CLAIM  (See  DOMINION  Yukon  Placer  M.  Reg.). 
HYDRAULIC,  mining,  209. 

British  Columbia,   in  (See  BRITISH  COLUMBIA 
Placer  M.  Act). 

IGNALOOK,  Island  of,  797. 
IMMOVABLE  (See  QUEBEC). 

IMPERIAL  STATUTES  (See  TABLE  of  STATUTES), 
decisions  collected,  8. 
wliat  iu  force  in  Canada,  5,  8. 
IMPRISONMENT,  for  life,  person  guilty  of  arson,  is  liable  to,  263. 

liability  to,  for  offence  relating  to  danger  to  life,  261. 
person  liable  to,  who  conceals  ore  of  any  metal,  262. 
IMPROVEMENTS  (See  FIXTURES;  MORTGAGES). 
INCIDENTAL  RIGHTS,  161,  167. 

rights  in  reservation  of  minerals,  170. 
INCOME  (See  TAXATION). 
INCORPOREAL  (See  HEREDITAMENT). 
INCUMBRANCE   (See  MORTGAGE). 

INDIAN,  effect  of  surrender,  15.     (See  INDIAN  LANDS;  INDIANS;    IN- 
DIAN RESERVES). 

Indian  reserves,  14. 
interest  in  land,  14. 
necessity  of  surrender,  17. 
no  power  to  sell  interest  in  land,  17. 
power  to  surrender,  17. 
surrender,  when  effective,  19. 
INDIAN  LANDS,  administered  by  Dominion,  32,  33,  793. 
definition  of,  32. 
how  sold,  31. 
mining  regulations,  16. 
patents,  how  issued,  32. 
taxation  of,  32. 
INDIANS,  and  lands  reserved  for  the  Indians,  legislative  power  as  to,  793. 
nature  of  title,  13,  14. 
protected  by  B.  N.  A.  Act,  13,  793. 
right  of  holding,  20. 
surrender,  effect  of,  13. 
surrender  of  land,  33. 
tenure  of,  13. 
title,  13,  14. 
INDIAN  RESERVE,  British  Columbia,  in  (See  B.  C.  Mineral  Act). 


11C2  I^DEX 


INDIAN  RESERVES,  13,  14,  17. 

agreemont  between  Governments,  21. 
by  whom  administered,  24. 
effect  of  surrender,  24, 
precious  metals  in,  26. 
selection  of,  21. 
INDICTABLE,  concealing  ore,  an  offence,  262. 

offence  (See  OFFENCE,  indictable). 
INFANT  (See  BRITISH  COLUMBIA;  SETTLED  ESTATES). 
INFORMATION,  description  of  gold  ore  in,  262. 

what  sufficient  proof  of  stealing  gold,  262. 
INJUNCTION  (See  WATER;  VENTILATION). 

water,  fouling  of,  restraining,  226. 
INJURY  (See  RAILWAYS). 
INSPECTION  (Si^  ABSTRACTION,  RAILWAYS). 

British   Columbia,    in   (See   BRITISH    COLUMBIA   Coal  31. 

Keg.  Act). 
order  for.  260. 
INSPECTOR  (See  STATUTE  LAW). 
INSTROKE  (See  LEASE). 
INSTRUMENT,  definition  of,  194. 

in  writing  (See  WRITING,  instrument  in),  263. 
INTENTION,  lease  to  create,  115. 
INTERESTS,  existing,  protected,  12. 

INTERPRETATION,  British  Columbia,  in  (See  B.  C.  Vlaccr  Miniiuj  Act). 
DOMINION,    in    (See    DOMINION    Quartz    M.    licg.', 
DOMINION   Yukim   Phurr  M.   Jfcg.;    DOMINION 
M.  livij.',    Indian  Lands  Mining  Jicg.). 
New  Brunswick,  in  (See  N.  B.  General  Mining  Act). 
of  documents,  115. 
Ontario,  in  (See  ONT.  Mines  Act). 
(Quebec,    iu  (See  (^UE.   Mining  Lair;    DOMINION 
QnartxM.  Rci.;  DOMINION  YuUim  Placer  M.Ueg.; 
DOMINION  M.  lieg.',  Indian  Lands  Mining  Reg.). 
IRON  MINING  fund,  regulations  to  govern  payments  out  of,  846. 
IRRIGATION  ACT,  the  NORTH-WEST,  806. 
JOINT  TENANT,  thoft  from,  262. 

JUDICATURE  ACT  (See  NOVA  SCOTIA;  ONTARIO). 
JURA  REGALIA  (See  PRECIOUS  METAI^). 
accessories  of  land,  not,  26. 
JURE  CORONAE   (See  PRECIOUS   METALS). 
JURISDICTION  (See  CANADA). 
JUSTICE,  decision  of,  subject  to  appeal,  264. 

of  county,  district  or  place,  may  issue  eearch  warrant,  when, 
264. 

KASLO  (BRITISH  COLUMBIA). 
KEEWATIN,  boundaries  of,  10,  31. 
KLONDYKE  (See  YUKON). 
KOOTENAY  (BRITISH  COLUMBIA). 
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KORMANDORSKI,  group  of  islands,  797. 
KRUSTENSTERN,  Island  of,  797. 

LABRADOR,  boundaries  of,  11,  795. 
LACHES  (See  DELAY). 
LACSEUL  (ONTARIO),  805. 
LAKE   (See  NAVIGATION). 

of  the  Woods  (See  ONTARIO),  16. 
St.  Joseph  (ONTARIO),  805. 
LAKES,  beds  of,  in  Crown  in  right  of  Province,  27. 
LAPIS  CALAMINARIS,  person  liable  who  conceals,  262. 
LAND  COVERED  BY  WATER,  New  Brunswick,  in  (See  N.  B.  General 
M.  Act). 
REGISTRATION,  districts  under  Dominion  Land  Titles  Act,  814. 
TITLES  ACT  (See  REGISTRATION). 
absolute  title,  197. 
application  of,  195. 
Canada,  201.  810. 
cautions,  198. 

certificate  of  ownership,  197. 
decisions  under,  202.  \ 

Dominion,  201,  810. 
dower,  185,  196. 
encumbrances,  195,  198. 
first  registration,  195. 

effect  of,  195. 
forgery,  202. 

incorporeal  hereditament,  198. 
Ontario,  195-9. 
possession,  no  title  by,  198. 
qualified  title,  197. 
rules  under,  Ontario,  198. 
time,  provisions  as  to,  may  be  waived,  202. 
title  absolute,  195. 

indefensible,  201. 
qualified,  197. 
transfer,   197. 

effect  of,  197. 
way,  rights  of,  196. 
LAND  TRANSFER  ACT  (See  LAND  TITLES  ACT). 

LAND  (See  ALIENS;   B.  C.  LomZAc^;   CONTRACJTS;   PARTITION;   PRE- 
SUMPTION;   WORKING), 
covered  by  water,  15,  23. 

title  to,  27. 
conveyance  of,  effect  of,  168. 
definition  of.  40,  54,  191,  244. 
power  to  grant,  covered  by  water,  23. 
includes  mines,  40. 
owner  of,  has  prima  facie  everything  above  and  below. 
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LAND,  owner  of,  may  resorve  minerals,  164. 

surface,  164. 
natural  use  of  (See  USER;  WATER), 
of  another,  user,  525. 
riparian  rights  attached  to,  222. 
socage,  frt'e  and  coniiiion,  4,  149. 
using  land  of  another,  525. 
LANDS,  grant  of,  when  minerals  pass,  28. 
in  Canada,  title  to,  28. 
reserved  for  Indians,  793. 
what  belong  to  provinces,  12. 
LARDO  (BRITISH  COLUMBIA). 
LAW,  English,  introduced,  3. 

French,  how  far  applicable,  9. 
LAWS,  continued  by  Quebec  Act,  7. 
English,  what  introduced,  4. 

of  England  (See  BRITISH  COLUMBIA),  civil  and  criminal,  IL 
introduced  into  Territories,  11. 
introduced  into  Upper  Canada,  4. 
in  force,  8. 
New  Brunswick,  8. 
Nova  Scotia,  8. 
LEGISLATIVE  ASSEMBLY,  N.  W.  T.,  jurisdiction  of,  2. 
AUTHORITY,  261. 

as  to  Courts  of  summary  jurisdiction,  261. 
procedure  in  criminal  matters,  261. 
POWERS,  distribution  of,  2,  14,  792. 

between    Dominion    and    provinces, 
792. 
LEGISLATURE,  local  jurisdiction,  24. 

LEASE    (See   CONTRACTS  ;     LICENSE  ;     RAILWAYS  ;     DOM.       Yukon 
DralfjiiKj    Lease    lien.;     DOMINION    Saskatrhnrati   I'Uicrr   Keg.; 
DOMINION  DrediihKj  Leases  in  Man.  and  X.  W.  T. 
agreement,  not  necessary  to  give  right  of  distress,  116. 
ambiguity,  latent,  116. 
Bills  of  Sale  Act,  of  Nova  Scotia,  134. 

what  is  fixture  under,  134. 
bog,  demise  of,  117. 
boundaries  in,  116. 

British  Columbia,  in  (See  B.  C.  foal  Mines  Act',   B.  C.  Mineral  Act). 
buildings,  erected  for  mining  purposes,  right  to  remove,  133. 

and  erections,  covenant  to  pay  for,  133. 
covenant,  to  work,  breach  of,  122. 
covenants,  122. 

breach  of,  123. 

to  work  limits,  125,  126. 
breach  of.  party  cannot  take  advantage  of  his  own,  130. 
construction  of,  123. 
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covenants,  for  quiet  enjoyment,  126,  127. 

impossibility  of  performance,  125. 

in  absence  of  covenant  to  work,  no  obligation  to  pay 

more  than  sleeping  rent,  126. 
usual  in  lease,  122. 
what  constitutes,  "  roads,  etc.,"  124. 
damages,  on  breach  of  covenant,  123. 

liability  to  reversioner  for  damage  to  surface,  124. 
by  subsidence,  liability  for,  127,  128,  129. 
dead  rent,  118. 

description,   of   underground   minerals,   construed   by   same   prin- 
ciples as  description  of  surface,  116. 
determination,  of  tenancy,  conditions  precedent  to,  131. 

by  notice,  130,  131. 
distress,  122. 

express  power  of,  valid  against  assignees  with  notice,  122. 
right  to,  may  be  suspended  by  agreement,  122. 
election,  if  once  determined,  is,  forever,  130. 
engines,  right  to  remove,  134. 
enjoyment,  126. 
Fixtures,  meaning  of  term,  right  to  remove,  132. 

right  to  remove,  when  erected  for  mining  purposes,  133. 
trade,  mining,  are,  133. 
under  Nova  Scotia  Bills  of  Sale  Act,  134. 
vest  in  owner  of  soil,  when,  133. 
forfeiture,  129. 

effect  of  receipt  or  payment  of  rent  on,  130. 

lessor  cannot  treat   lease   as   subsisting  after  electing 

to  forfeit,  130. 
may  be  waived  by  receipt  of  rent,  130. 
relief  against,  132. 
formal  words,  not  necessary  in  lease,  115. 
gravel,  covenant  not  to  remove,  damages  for  breach  of,  132. 
implied  powers,  under  lease,  118. 
instroke,  working  by,  not  breach  of  covenant  to  work  in  proper 

manner,  125. 
interpretation,  of  document,  115. 
landlord  and  tenant,  relationship  of,  115. 
latent  ambiguity,  116. 

lessee  may  work  opea  mine?,  but  may  not  open  new  ones,  116,  137. 
no  power  to  fell  trees,  118. 
no  warranty  by  that  ore  ou  premises,  121. 
lessor  can  not  derogate  from  grant,  209. 
liability,  for  damages  by  subsidence,  127,  128,  129,  218. 
license,  should  be  inserted  in  lease,  117. 

machinery^  affixed  to  land,  Instrument  conveying  does  not  require 
registration    in   Nova   Scotia   under  Bills   of   Sale 
Acts,  135. 
right  to  remove,  134. 
map,  attached  or  indorsed,  when  forms  part  of  deed,  116. 
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minimum  rent,  118. 
mortgage,  of  fixtures,  135. 

Now  Brunswick,  in  (See  N.  B.  General  Mining  Act}. 
new  mine  (See  Open  Mine),  117. 

what  constitutes  opening,  117. 
notice,  to  determine  lease,  where  payment  of  rent,  condition  pre- 
cedent, 130,  131. 
when  may  expire,  131. 
Nova  Scotia,  in  (See  N.  S.  Mines  and  Minerals  Act). 
Novji  Scotia,  Bills  of  Sale  Act,  l.'U. 

what  is  fixture  under,  134. 
Ontario,  in  fSee  ONTARIO  Mines  Ad). 
open  mine,  lessee  may  work,  ll(i,   130,  187 
parcels,  in  lease,  116. 
plant,  right  to  remove,  134. 
possession,  recovery  of,  132. 
powers,  implied,  in  lease,  118. 
profits,  reservation  of  share  of,  in,  117. 
purchaser  for  value,  124. 
Quebec,  in  (See  QUE.  MiniiKj  Acl). 
quiet  enjoyment,  126. 

liability  for  breach  of  covenant  for,   127,  128. 
railroad,  right  to  construct,  125. 
recovery,  of  possession,  132. 
registration,  under  Nova  Scotia  Bills  of  Sale  Act,  134. 

of  instrument  conveying  lasd  and  fixtures,  135. 
relief,  against  forfeiture,  for  non-payment  of  rent,  132. 
removal,  of  fixtures,  plant,  engines,  machinery,  134. 
rent,  118. 

lease  voidable  only,  for  non-payment  of,  130. 
dead,  or  minimum,  118. 
sleeping,  118. 
must  be  certain,  119. 

covenant  to  pay  price  per  ton  of  mineral  removed,  must  be 
paid,  119. 

whether  stipulated  quantity  taken  or  not,  119,  120. 
minerals  on  premises  or  not,  121. 
rents  and  profits.  Include  royalties,  122. 

apportionment  of,  131. 
right  of  lessee  to  bore  for  oil,  137. 
right,  to  work  mines  under  lease,  116. 
royalty,  wboro  stntod  suni    per   ton   must   bo    fwiid  whether   quantity 

t-aken  f)r  not,  121. 
sale,  lease  really  is,  of  portion  of  land,  115. 
sleeping  rent.  119. 

subsiflfnco,  liability  for,   127,  128,  218. 
statutes  (R.  S.  O.  1897),  c.  130,  s.  3),  115. 
support,  to  surface,  122. 

right  to,  may  be  taken  away  by  agreement,  123. 
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technical  words,  not  necessary  in  lease,  115. 

tenants'  fixtures,  right  to  remove,  132. 

trams,  are  not  "  ways  and  roads,"  124, 

trees,  power  to  fell  not  given  by  lease  of  coal  lands,  118. 

voidable,  lease  is,  for  non-payment  of  rent,  130. 

waiver,  129. 

of  notice,  132. 
"  won,"  where  coal  seam  is,  125. 
words,  technical,  not  necessary,  115. 
working,  mines  under  lease,  116. 
LEASES,  royalties  belonging  to  vendor,  161. 

LEGAL  POST  (See  DOMINION  Quartz  M.  Reg.;   DOMINION  Saskatchewan 
Placer  Reg.;    Indian  Lands  Mining  Reg.). 
British  Columbia,  in  (See  B.  C.  Mineral  Act). 
WASTE  (See  WASTE). 
LETTERS  PATENT  (See  RAILWAY  BELT). 
LEVACK  (Ontario). 
LIABILITY  (See  WORKING). 
LIARD,  river,  as  to,  805. 

LICENSE  (See  LEASE,  MORTMAIN,  STATUTE  LAW), 
assignable,  when,  107. 
British    Columbia,    in,    (See  B.  C.  Mineral} A d ;  Placer  Mining 

Act;    Coal  Mines  Act). 
coal,  liberty  of  working,  11. 
coupled  with  interest,  not  revocable,  104. 
covenants,  what,  run   with,  11. 
running  with,  112. 

leases,  112. 
deed,  necessary,  when,  107, 

to  create  easement,  107. 
construed  most  strongly  contra  proferentem,  110. 
when  operates  as  a  demise,  110. 
distinction,  between  lease,  and,  107. 
between  grant,  and,  110. 
between,  and  easement.   111. 
easement,    both    servient    and    dominant    tenement,    necessary, 
111. 
distinguished  from.  111. 
in  gross.  111, 

whether  interest  in  land.  111. 
effect  of,  104, 
election,    determination  of,  114, 

to  waive  forfeiture,  114. 
when  made,  114, 
exclusive,    may  be  granted,  112. 

when,  112,  168, 
expenditure,  under,  107. 
exploring,  does  not  pass  property,  104. 
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forfeiture,  113, 

reliff  against,  114. 
notice  of,  114. 

whiTc  entry  necossary,  114. 
grant,  complied  with,  105. 

distinguished  from,  110. 
incorporeal  hereditament,  deed  necessary  to  create,  107. 
interest,  in  land,  whether  an,  107. 

passes  none,  104. 
land,  does  not  pass  by,  113. 
lease,  reservation  of,  113. 

distinguished  from,  107,  110. 

under,  105. 

technical  words  not  necessary,  110. 

what  words  sufficient  to  create,  110. 

when  held  to  constitute,  110. 

whether  depends  on  intention,  108. 

whether  right  to  enter  e.xclusive,  109. 
liberty,  of  working  coal  construed  as,  111. 
license,  after  expenditure,  may  become  irrevocable,  107. 
licensee,  may  sue  for  breach  of  contract  not  to  revoke,  107. 
mine,  to,  104. 

not  exclusive,  111. 
mines,  right  to  bring  ejectment  for,  110. 
minerals,  may  be  dissevered  in  title  from  surface,  109. 
mining,  112. 
nature  of,  104. 

New  Brunswick,  in,  (See  N.  B.  General  M.  Act). 
Nova  Scotia,  In,  (See  NOVA  SCOTIA  Minc8  and  Mitwrals  Act). 
Ontario,  in,  (See  ONTARIO  Mines  Act). 
parol.  105. 
perpetual,  106. 

personal,  license  not  assignable,  107. 
possession,  111. 

profit  a  prendre,  a  right  to  work,  is,  104. 
an  interest  in  land,  104. 
Statute  of  Frauds,  104. 
Quebec,  in  (See  QUEBEC  Mininfj  Laic). 
registry,  107. 
revocable,  acted  on,  when,  106. 

when,  104,  105. 
revocation,  when  inequitable,  106. 
right,  to  mine,  incorporeal,  104. 

to  work  miiM  s.  jtrt.lit  a  ])rumlrc,  10'. 
royalty,  nature  of,  113. 
seal,  under,  105. 
surface,  may  be  dissevered  In  title  from  minerals,  109. 
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to  search,  New  Brunswick,  in  (See  N.  B.  General  M.  Act). 

Nova  Scotia,  in,  (See  N.  S.  Mints  and  Minerals  Act). 
void,  whether,  or  voidable,  113. 
works,  executed  under,  106. 
LIEN,  vendor's,  (See  CO-OWNER;    VENDOR'S  LIEN),  188. 

vendee's,  188. 
LILLOOETT  (BRITISH  COLUMBIA). 
LIMESTONE,  a  mineral  within  meaning  of  Railway  Clauses  Act,  36. 

property  in  which,  obtained  by  underground  workings,  a 

mine,  37. 
quarried   out   of  the  surface,   not  included   in   mines  and 
minerals,  38. 
LIMITATIONS  (See  WORKING). 

Statute  of,  (See  SUPPORT;    WORKINGS),  143. 
mortgages,  189. 
fraud,  258. 

wrongful  abstraction,  inadvertent,  256. 
LIMITED  OWNER  (See  OWNER). 
LOCAL  (See  LEGISLATURE). 

LOCATION  (See  DOM.  Quartz  M.  Reg.;   Indian  Lands  Mining  Reg.). 
British  Columbia,  in  (See  B.  C.  Mineral  Act). 
Ontario,  in  (See  ONT.  Mines  Act). 
LODE  (See  DOM.  Quartz  M.  Reg.). 

BRITISH  COLUMBIA,  in  (See  B.  C.  Mineral  Act).  ^ 

LONELY  LAKE  (ONTARIO),  805. 

LOST  GRANT  (See  GRINT  ;  PRESCRIPTION),  235. 
LOWER  CANADA  (See  CIVIL  CODE). 
LULU  ISLAND  (BRITISH  COLUMBIA). 
MACHINERY  (See  LEASE;   RAILWAYS). 
MACKENZIE,  boundaries  of,  31,  804. 
MADOC  (ONTARIO). 
MAINE.  State  of,  8. 

MAJESTY,  HER.  fraud  on,  is  indictable  offence,  263. 
MALICE,  effect  of,  228. 

MANAGEMENT  OF  MINES,  Court  will  not  undertake. 
MANITOBA  (See  TAXATION). 

administration  of  mines,  30. 
boundaries  of,  806. 
Crown  grant  of  land  in,  30. 
Indian  lands,  30. 

precious  metals,  when  granted,  30. 
Province^  10. 

sec.  109,  B.  N.  A.  Act,  not  applicable,  12. 
MAP  (See  LEASE). 

MANAGER,  liable  as  to  abandoned  mine,  261. 

MANSLAUGHTER,  who  may  be  liable  for,  in  case  of  accidental  loss  of 
-     Iffe.  261. 
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MANGANESE,  person  liable  who  conceals,  262. 

MARBLE,  a  mineral,  35. 

MARITIME  PROVINCES,  8. 

MARKING  OUT,  Ontario,  in  (See  ONT.  Mines  Act). 

MAXIMS, 

Actio  personalis  muritur  cnni  pcrxona,  259. 

A  personal  right  of  action  dies  with  the  person. 
Actus  h'uin  ncmini  est  daninosus,  549. 

An  act  of  the  law  prejudices  no  one. 
Aliud  est  eehnr,  alind  ef>t  tacere,  93. 

It  is  one  thing  to  conceal,  another  thing  to  bo  silent. 
Assignatus  utitur  jure  auctoris,  358. 

An  assignee  is  clothed  with  the  rights  of  his  assignor. 
C»veat  emptor,  88,  94. 

Let  a  purchaser  beware, 
Cujus  est  solum,  ejus  est  usque  ad  coeluni  ct  ad  inferos,  135. 

He  who  owns  land  owns  also  that  which  is  above  and  below 
it. 
Cujus  est  solum,  ejus  est  usque  ad  coelum  et  delude  usque  ad  inferos, 
317. 

He  who  possesses  land  possesses  also  that  which  is  above 
it,  to  the  sky,  and  thence  to  the  centre  of  the  earth. 
Damnum  absque  injuria,  229. 

Damage  not  amounting  to  injury. 
De.bile  fundamentum  fallit  opus,  539. 

A  weak  foundation  destroys  the  superstructure. 
Dc  minimis  non  curat  lex,  532. 

The  law  does  not  concern  itself  about  trifles. 
Diseretio  est  diseernere  (;'er  ler/em  quid  sit  justum,  554. 

Discretion  is  to  discover  through  the  law  what  is  just. 
Ejusdem  generis,  169. 

Of  its  own  kind. 
Expressum  facit  cessare  tacitum,  118. 

What  is  expressed  makes  what  is  Implied  to  cease. 
Falsa  (lemonstrntin  nun  noret,  100. 

Mere  false  description  does  not  vitiate  (a  document). 
Fraus  est  celare  fraudem,  259. 

It  is  a  fraud  to  conceal  fraud. 
Jd  eat  urn  est  quod  certum  reddi  potest,  119. 

Thnt  is  certain  which  can  be  made  certain. 
Jneerta  pro  nuUis  hahrntur,  205. 

Thing.s  uncertain  are  considered  as  non-existent. 
Modus  et  cnnrentio  vincunt  Irgem,  204. 

The  form  (of  contract)  and  the  agreement  (of  parties)  over- 
rule the  law. 
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"Nee  vi,  nee  clam,  nee  precario,  206. 

Neither  by  force,  nor  clandestinely,  nor  precariously  (as  of 
right). 
Nullum  tetnpus  occurrit  rcgl,  269. 

No  time  runs  against  the  King  (Crown). 
Niillus  commodnm  capere  potest  dc  injuria  sua  propria,  259. 

No  one  can  take  advantage  of  his  own  wrong. 
Optiina  est  lex  qufie  minimum  relinquif  arbitrio  judicis,  535. 

That  system  of  law  is  best  which  confides  as  little  as  possible 
to  the  discretion  of  the  Judge. 
Quando  aliquid  conceditur,  conceditiir  ctiam  et  id  sine  quo  res  ipsa 
non  esse  potuit,  161. 
Whenever  anything  is  granted,  that  also  is  granted  without 
which  the  thing  itself  would  be  unavailable. 
Quando  aliquid  mandatur,  mandatur  ct  omne  per  quod  pervenilur 
ad  illud,  567. 
When  anything  is  directed,  everything  by  which  it  can  be  ac- 
complished is  also  directed. 
Quando  aliquid  prohibetur,  prohibetur  et  omne  per  quod  devenitur 
ad  illud.  540. 
Whenever  anything  is  prohibited,  everything  calculated  to 
accomplish  it  is  also  prohibited. 
Quicquid  plantatur  solo,  solo  cedit,  133. 

Whatever  is  affixed  to  the  soil  belongs  thereto. 
Qui  jure  sua  utilitur  neniincm  laedit,  136. 

Whoever  enjoys  his  own  right  does  not  injure  another. 
Quilibet  potest  renunciare  juri  pro  se  introdueto,  202. 

Any  one  may  renounce  a  right  introduced  entirely  in  his 
own  favor. 
Quid  haerct  litera  haeret  in  cortice,  532. 

He  who  adheres  to  the  letter,  adheres  to  the  bark,  (or,  he 
who  considers  merely  the  letter  of  a  statute  goes  but 
skin-deep  into  its  meaning). 
Qui  sentit  commodum  sentire  debet  et  onus,  532. 

He    who    enjoys    the    advantage,    ought    also   to    bear    the 
burthen. 
Quod  fieri  non  debet  factum  valet,  539. 

What  ought  not  to  be  done,  yet  having  been  done  may  be 
valid. 
Sic  enim  debere  quern  meliorem  agrum  suiim  facere,  ne  vicini  detri- 
orcm  faciat,  221. 
One  ought  so  to  work  his  own  land  as  not  to  do  an  injury 
to  his  neighbor. 
Sic  utere  tuo  ut  alienum  non  laedas,  v.,  142,  203. 

So  enjoy  (use)  your  own  property  as  not  to  injure  that  of 
another. 
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Sic  titnc  tiio  tit  alivna  jura  nan  infrinytin.     v. 

So  enjoy  your  own  property  as  not  to  infringe  the  rights 
of  another. 
Ut  res  mayis  rahat  quam  pcreat,  69. 

So  that  the  thing  may  be  effectuated  rather  than  made  void. 
Verba  ehartarum  fortius  accippiuntur  contra  profermtim,  69,  110. 
The   words   of   a   document   shall    bo   taken   most    strongly 
against  the  party  using  them. 
Tifjilantibus  nun  (lorniientibus  jura  subrrniunt,  93. 

The  laws  assist  thoso  who  are  vigilant,  not  those  wlio  sleep 
(over  their  rights). 
MEASURE  OF  DAMAGES  (See  DAMAGES). 
METES  AND  BOUNDS  (Sec  LEASE). 
METAL,  definition  of,  40. 

less  extensive  in  meaning  than  mineral,  40. 
ore,  person  liable  who  conceals,  262. 

of  gold  in  wash  dirt,  262. 
piece  of,  person  liable  who  conceals,  262. 
precious  metals  not  included  in,  when,  40. 
METALS,  base,  title  of  Crown  to.  24,  28. 
MICHIPICOTON    MINING    CLAIM,    Ontario,    in    (See    ONT.    Mines    Act). 

division,  29,  833. 
MILL,  Quoboc,  in  (See  QUE.  Minim/  Lair). 
MILL-SITE  (See  DOM.  Quartz  M.  Keg.). 

MINE   (See   DOM.    Quartz  M.    Ue<j.\    Saskatchciran   M.    lieg.;    Yukon   I'taccr 
Minin;;  Uc<i.;  DOWER;    LEASE;    QUARRY;   STATUTE  LAW; 
WATER;   WORKING), 
abandoned,  liability  of  manager,  offence.  261. 
superintendent,  261. 
owner,  offence,  261. 
unused,  liability  of  owner,  offence,  261. 
right  to  work,  137. 
working,  137. 
attempt  to  injure  with  intent,  when  an  indictable  offence,  261. 
British   Columbia,   in   (See  B.  C.   Inspect it,n  of  Met.   M.  Act]    Cool 

Mines  Reg.  Act). 
clay,  bed  of.  in  Railway  CTIauscs  Act.  37. 
construction  of,  in  legal  documents  or  Act  of  Parliament,  34. 
definitions  of.  34  et  seq. 
dormant,  right  to  work,  137. 
dower  in  (See  DOWER).  177. 
flooding,  action  for.  260. 
flooded,  pumping  out,  204. 
land,  includes  a.  40. 
limestone,  property  in  which  obtained  by  underground  workings, 

a.  37. 
mineral  substance,  lying  in  seams,  beds  or  strata,  a,  36. 
scattered  pieces  of,  may  not  constitute  a.  36. 
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New  Brunswick,  in  (See  N.  B.  General  Mining  Act). 

new,  limited  owner  may  not  open,  136,  137. 

new,  what  is,  183. 

Nova  Scotia,  in  (See  N.  S.  Mines  and  Minerals  Act). 

Ontario,  in  (See  ONT.  Mines  Act). 

opening,  by  mortgagee,  190. 

open  (See  LEASE). 

limited  owner  may  work,  136,  137. 
may  he  worked  by  mortf;;agee,  189. 
profit,  worked  for,  constitutes  an,  36. 
right  to  work.  137. 
what  is,  189. 
quarry,  and,  distinction  between,  39. 

mode  of  working  the  criterion,  39. 

of  stone,  not  included  in,  when,  37. 

of  freestone,  suitable  for  building,  not  included  in  a,  in 

B.  C,  38. 
of  slate  passed  in  bequest  of,  37. 
right  to  work,  is  property,  136. 
setting  fire  to,  is  arson,  263. 
slate  concern,  when  held  to  be,  38. 
soil,  containing  the  minerals,  constitutes  a,  36. 
sub-soil,  containing  the  minerals  may  be  meant,  36. 
surface,  not  included  in,  a,  34. 

when  damage  to  any  shaft  or  passage  in,  is  an  offence,  264, 
MINER'S  LICENSE,  Ontario,  in  (See  ONT.  Mines  Act). 
MINERAL  (See  STATUTE  LAW). 

Act  of  Parliament,  construction  of,  in,  34. 

boat,  embedded,  not,  a,  38. 

brick,  a,  36. 

china-clay,  a,  37. 

British  Columbia,  in  (See  B.  C.  Inspection  of  Met.  M.  Act). 

CLAIM,  British  Columbia,   in   (See  B.  C.  Placer  Mining  Act\ 

DOMINION  Quartz  M.  Reg.). 
clay,  a,  36. 

as  to,  37. 
china,  a,  37. 
common,  not;  when,  36. 
fire,  a,  35. 
construction  of,  in  legal  documents,  or  Act  of  Parliament,  34. 
coprolites  beneath  the  surface,  a,  37. 
context  may  determine  meaning  of,  34. 
definition  of,  34,  et  seq. 
earth,  a,  36. 
flint,  a,  37. 

fuel,  setting  fire  to,  is  arson,  263. 
freestone,  as  to  being,  a,  37. 

gas,  natural,  within  meaning  of  Municipal  Act,  a,  37. 
granite,  a,  37. 
gravel  a,  35. 
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]l€xt  V.  am,  rule  in,  34-5. 

construction,  rule  of,  35. 
Ironstone,  a,  35. 

language  of  instrument  may  restrict  meaning  of,  34. 
legal  document,  construction  of,  in,  34. 
limestone,  a,  within  meaning  of  Railway  Clauses  Act,  36. 
limestone,   a,   35. 
marble,  a,  35. 
meaning  of,  34,  ct  scq. 
metal,  less  extensive  in  meaning  than,  40. 
method  by  which  wrought,  immaterial,  35. 
mines,  and,  construction  of,  34. 
mines  may  not  have  as  wide  a  meaning,  as,  34. 
iiiitur.il  gas,  under  Municipal  Act,  a,  37,  243. 
nature  of  case,  may  determine  meaning  of,  34. 
New  Brunswick,  in  (See  N.  B.  (Jcncral  Miiiinn  Act). 
Nova  Scotia,  in  (See  N.  S.  Mines  and  Minerals  Act). 
Ontario,  in  (See  ONT.  Mines  Act). 
ore,  meaning  of,  40. 
person  liable,  who  conceals,  262. 

prima  facie,  sense  of,  extensive,  everything  got  from  beneath 
surface  for  profit  or  possessing  commercial 
value,  34,  35. 
explained,  36. 
quarry  of  stone,  a,  37. 
sand,  not  a,  38. 

scattered  pieces  of,  may  not  constitute  a  mine,  36. 
stone,  a,  35. 

dug  from  quarries,  a,  37. 
stratum  of,  included  in,  37. 
surface,  not  included  in  meaning  of,  34,  35. 
MINERALS  (See  DOMINION  Yukon  Dredging  Leases  Reg.). 

adverse  possession  of,  170. 

conveyance  of,  implies  power  to  mine,  161. 

dower,  in  (See  DOWER). 

enjoyed  to  be,  161. 

exception  of,  170. 

natural  user  of,  231, 

possession,  adverse,  of,  170. 

power  to  get,  a  necessary  incident  to  grant,  161. 

railways  under,  236. 

reservation  of,  incidental  rights,  170. 
in  conveyance,  175. 

right  to  get,  limited  by  right  of  support,  156. 

subject  to  exception,  165. 

title  to.  166. 

what  belong  to  Province,  795. 
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MINES  (See  LICENSE). 

criminal  law,  as  to,  261. 
dower,  in  (See  DOWER),  177. 
duties  of  owner  of,  164. 
exception  of,  171. 

subject,  165. 
gold  and  silver  (See  PRECIOUS  METALS), 
mischief  to,  when  indictable  offence,  263. 
possession  of,  254. 
preservation  of,  171,  168. 

right  to  work,  an  incorporeal  hereditament,  156. 
what,  belong  to  Provinces,  12,  795. 
MINES  AND  MINERALS,  construction  of,  where  reserved  in  a  deed,  34,  35. 
meaning  of,  34,  et  seq. 
not  definite  terms,  34. 
quarry  of  stone  included,  when,  37. 
reservation  of  the,  includes  china  clay,  37. 

not     a     quarry     of 

freestone  suitable 

for  building,  38. 

not  limestone  quar- 

(  ried    out    of    the 

surface,  38. 
not    common    clay, 

38. 
flints,  37. 
every      species      of 

stone,  35. 
brick,      earth      and 

clay,  36. 
open      or      surface 
operations  within 
Ry.    Clauses  Act, 
35. 
open      or      surface 
operations    under 
Ry.   Clauses   Act, 
35. 
MINES  ROYAL  (See  PRECIOUS  METALS). 
MINING  COMPANY,  Ontario,  in  (See  ONT.  Mines  Acts). 
DIVISION,  Ontario,  in  (See  ONT.  Mines  Act). 
DIVISIONS  (See  ONTARIO  Mining  Divisions). 

boundaries  of  mining  claims,  how  settled,  833. 
Crown  lands,  situated  within,  may  be,  834. 
Director  not   to  purchase   Crown   lands   or  mining 
claim,  835. 
of  Bureau  of  Mines,  powers  of,  835. 
discovery  post,  as  to,  837. 
disputes  between  licensees  of,  settlement  of,  833. 


11 70  INDEX 


MINING  DIVISIONS— Co«/fnMC(f. 

exploration  for  minerals,  on  Crown  lands,  833. 
extent  of  mining  claims,  how  settled,  833. 
fee  for  miner's  license,  835. 
inspector,  appointment  of,  833. 

may    summarily   settle   disputes   between 

licensees,  833. 
power  of,  280,  833. 

to  be  ex  officio  Justice  of  the  Peace,  833. 
to  keep  book,  837. 
who  may  be,  834. 
license,  miners,  may  be  granted,  835. 
licensee,  notice  of  location  to  be  given  by,  837. 
miner's  license  may  be  granted,  in,  835. 
mining  claim,  forfeiture  of,  837. 

how  marked  out,  837. 
size  of,  837. 
offences,  841. 
party  wall,  837. 
MINING  LANDS  (See  CONTRACTS;  DOWER;  STATUTE  LAW). 
LEASE  (See  LEASE;  STATUTE  LAW). 
LICENSE,  Quebec,  in  (See  QUE.  Mining  Laic). 
LOCATION,  Ontario,  in  (See  ONT.  Mines  Act]  DOMINION  Indian 

Lands  Mining  Reg.). 
PARTNERSHIP  (See  PARTNERSHIP  ;  STATUTE  LAW). 
Ontario,  in  (See  ONT.  Mines  Act). 
British  Columbia,  in  (See  B.  C.  Mineral  Act; 
Placer  Mining  Act). 
PROPERTY,  partition  of  (See  PARTITION,   192). 

Dominion,  list  of  regulations,  691,  692. 
Indian  lands  (See  DOMINION),  760. 
Michijjicoton,  83.3. 

New  Brunswick  (See  NEW  BRUNSWICK). 
North-West  Territories  (See  DOMINION). 
NOVA  SCOTIA  (See  NOVA  SCOTIA). 
Ontario  (See  ONTARIO  Mines  Act). 
Quebec  (See  QUEBEC). 
Yukon  (See  DOMINION). 
REGULATIONS.  British  Columbia  (See  BRITISH  COLUMBIA). 
RIGHTS,  conveyed  by  unreserved  sale  of  immovables,  156. 

Quebec,  in  (See  QUE,  Mining  Law). 
SUB-AQl'EOl'S  (See  DOMINION   Yukon  Dredgituf  Lease  Reg.). 
TERMS,  construction  of,  41. 
MISCHIEF  (See  CRIMINAL  LAW;  WATER). 

to  mines,  when  an  Indictable  offence,  263. 
MISTAKE  (See  CONTRACTS). 
MISUEPKESENTATION  (Sec  CONTRACTS). 
MONCRIEF  (ONTARIO). 

MONEY,  payable  or  reserved  by  lease,  to  defraud  Crown  of,  is  Indictable 
offence,  263. 


INDEX  1177 


MORTGAGE  (See  WRONGFUL  ABSTRACTION), 
account,  257. 

companies  (See  CONTRACTS), 
equitable,  191. 
Limitations,  Statute  of,  189. 
mine,  opened  after  date  of,  189. 
mines,  of,  189. 
mortgagee,  damage,  liable  for,  258. 

in  possession,  right  to  work  mines,  189,  190. 
new  mine,  may  open,  when,  189. 
open  mines,  may  work,  189. 
prudent  owner,  190. 
speculation  by,  190. 
misconduct  of,  258. 
wrongful  abstraction  by,  257. 
mortgagor,  mines,  may  work,  189. 
receiver,  when  mortgagor  entitled  to,  190. 
registration  in  Nova  Scotia,  200. 
security  insufficient,  190. 
^MORTGAGEE,  in  possession,  right  to  work  mine,  189. 

when  may  open  mine,  189. 
[MORTGAGES,  mines  of,  189. 
[mortgagor,  mines  may  work,  189. 
[ORTMAIN,  alienation  in,  voidable  in  Ontario,  149. 
alienation  in,  defined,  5. 
corporation,  5. 
in  force,  as  to,  5. 
license  by  Crown,  5,  149,  151. 
prerogative  right,  149. 
rights  of  corporation,  149. 
what  are  statutes  of,  5,  149. 
MOTIVE,  ettect  of,  228. 
MUNDlC,  person  liable,  who  conceals,  262. 
MUNICIPAL  CORPORATION  (See  HIGHWAYS;  TAXATION). 


NANAIMO  (BRITISH  COLUMBIA). 
NAPOLEON  (See  CODE  Napoleon). 
NATURAL  (See  GAS;  OIL;  SUPPORT;  WATER). 
NAVIGATION  (See  WATER),  220. 

beds  of  navigable  waters,  vested  in  Province,  161. 
jurisdiction,  as  to,  792. 
NAVIGABLE  (See  WATER). 

WATERS  (See  AD  MEDIUM  FILUM). 
beds  of,  27. 

English  Common  Law  rule,  inapplicable  to  Lake 
Ontario,  163. 
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NEGLIGENCE,  142  (See  STATUTE  LAW;  WRONGFUL  ABSTRACTION). 
NEIGHBOR    (See    SUPPORT;   WATER;    WRONGFUL   ABSTRACTION). 

136.  227. 
NELSON  (BRITISH  COLUMBIA). 

NEW  BRUNSWICK  (See   ALIENS;  CORPORATIONS;  CHINESE;  COM- 
MON    LAW;    CROWN;    MINES;    REGISTRA- 
TION), 
boundaries  of,  861. 
decisions  collected,  9. 
General   Mining   Act. 
Act,  retrospective,  399. 
Administration    of   Act   devolves   upon    Department   of    Crown 

Lands,  364. 
Advertisement,  where  owner  of  land  unknown,  368. 
Affidavits,  397. 

Aliens,  may  enjoy  benefit  of  Act,  363. 
Alluvial  mine,  definition  of,  362. 

mines,  how  laid  out,  365. 

Amendments  to  general  Mining  Act,  361. 

Agreement  as  to  subsequent  damages,   369. 

Applications,  areas,  for  lease  of,  365. 

area,  to  define,  365. 

ureas  previously  applied  for,  not  to  1)0  received,  265. 

areas  under  license  or  lease  not  to  be  received, 

for,  365. 
leases  for  forfeited  areas,  for,  379. 
license  for  prospecting,  365,  511. 
writing,  to  be  in,  365. 
Appeal  from  decision  of  Surveyor-General,  381,  393, 
bond,  on,  381. 
from  Justice,  380. 
notice  of  (See  .Vo/iVr),  394. 
perfection  of,  378. 
Applicant  for  mining  lease  to  execute  lease,  397. 

first,  surveyor  unable  to  decide  who  is,  379. 
Applicntion  for  license,  371. 

mines,  other  than  gold,  to  search,  382. 
Appraisement  of  damages,  388. 

penalty  for  neglect  to  set  up  posts,  388. 
/Vrbitrator,  appoint iiut.t  of.  'MA). 

to  assess  damages,  366. 
Arbitrators  to  be  sworn  (See  Aimrd),  367. 
Arbitration,  private  lands,  384. 

proceedings  on,   367. 
Areas  (See  Quartz  Minrs;  Chisn  \n.  ]). 

beneath  waters  of,  may  make  tunnels,  395. 
measurement,  horizontal,  365. 


INDEX  1179 


NEW  BRVNSWICK— Continued. 

General  Mining  Act — Continued. 

areas  on  private  lands,  lease  of,  366. 
possession  of,  371. 
staking  of,  371. 
vertical  boundary,  365, 
Area,  of  lease,  how  defined,  387. 
first  application,  383, 
second  application,  383. 
on  forfeiture,  to  vest  in  Crown,  370. 
payment  for,  365. 
to  be  granted,  383. 
Associated  Metals,  conveyed  by  lease  of  copper  and  lead  minea, 

387. 
Attachments,  descriptions  of,  to  be  recorded  in  Crown  Lands 
office,  397. 
registry  of,  397. 
Auction  (See  Public  Ariction). 
Award  of  arbitrators  final  (See  ArUtratois),  368. 
to  find  amount  of  damages,  369. 
certainty,  369. 

setting  aside  (See  Irregularity;  Error),  369. 
Bankruptcy,  transmission  by  (See  Insolvency),  399. 
Barrier  to  be  reserved  in  lease,  385, 

in  case  of  mining  lands  covered  by  water,  385. 
Bills  of  Sale,  registry  of,  397. 
Bond  (See  Appeal). 
Boundary  lines,  365. 
Boundaries,  changing,  364. 
Buildings,  removal  of,  by  lessee,  370. 

entry   on,    not   authorized    by    lease    of   prospecting 
license,  372. 
Certificates  of  registry,  396. 
Class  No.  1  (See  Quartz  Mines). 

areas,  371. 
Coal  mine,  lessee  to  obtain  consent  before  transfer,  386. 

royalty  on,  389, 
Company  working  mines,  396. 

copy  of  charter  to  be  filed,  396, 
Colorable  working,  forfeiture  in  case  of,  392, 

not  to  prevent  forfeiture,  393. 
investigation  as  to,  393, 
Consent  to  transfer  of  lease  of  coal  mines  as  to,  386. 
Conditions  of  licenses  to  be  performed  before  lease  issued,  385. 
in  lease,  re-working  mines,  385. 
of  renewal,  386. 
Copper  mines,  lease  of,  conveys  associated  metals,  386. 
royalty,  390. 
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General  Mining  Act— Continued. 

CorntT  posts,  387. 

Corporations  (See  Compauu). 

Contestation  as  to  damages,  lessee  not  to  be  Implicated,  369. 

Cost  of  survey,  382. 

Counterpart  (See  Lease). 

Court  of  Appeal,  appeal  to,  from  Surveyor-General,  378. 

Covenants,  in  lease,  370. 

lessee  not  discharged  from,  by  surrender,  392. 
Crown  grant,  363. 

title  to  minerals,  363. 

title  to  precious  metals,  363. 

out  of  possession,  363. 

grant  by,  when  out  of  possession,  363. 

lands,  Department  of,  364. 

area  vests  in,  on  forfeiture  of  lease,  370. 

lands,  unlawful  working  of,  380. 

penalty   for,   380. 
construction  of  grant,  383. 

exception,  383. 
lands  may  be  leased  by  Surveyor-General,  394. 
lands  office  leases  to  be  registered.  396. 
Lands  Office,  397. 
Cultivation,  land  under,  not  to  be  entered  on,  372. 
Damages,  how  assessable,  366. 

how  estimated  by  arbitrator,  368. 
to  be  paid  before  entry,  369. 
subsequent,  369. 
by  placing  posts,  388. 
how  assessed,  388. 
for  tunnelling,  395. 
agreement  as  to,  396. 
Damage  (See  Private  Lands). 
Defacing  posts,  389. 

penalty,  389. 
Department  of  Crown  Lands,  364. 

to  keep  record,  365. 
Decision  of  Justice,  subject  to  appeal,  380. 
Default   (Sec  Lirousprl  Mill  Otrncr). 

Deputy  Surveyor-General  to  have  no  interest  in  mines,  864. 
Destroying  posts,  389. 

p<>nalty.  389. 
Dispute  as  to  ownership,  368. 

as  to  title,  369. 
District  (See  Gold  nhtrict). 

Documents  of  Title,  description   of   to   be   recorded    in  Crown 
Lands  office,  397. 
registry  of,  397. 
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General  Mining  Act — Continued. 
Duty  of  Surveyor-General,  364. 
Dumping  ground,  367. 
Duplicate,  leases  to  be,  396. 
Encumbrances,  registry  of,  383. 
Entry,  agreement  with  owner  before,  366. 
damages  to  be  paid  before,  369. 
in  private  lands,  382. 
Escheat  of  mining  leases,  400. 

Exception  of  mines  and  minerals  in  Crown  grant,  363. 
Expense  of  survey,  383. 
Exploration  by  Government,  364,  400. 
Exemptions  from  royalty,  400. 
Error  in  award,  how  rectified,  369. 
Fixtures,  removal  of,  by  lessee,  370. 
Forfeiture  of  lease  or  license,  366. 

effect  of,  370,  392. 
investigation  by  Surveyor-General,   393. 
notice  of,  392. 

not  prevented  by  colorable  working,  393. 
where  working  colorable,  392. 
Forms  to  "be  prescribed,  395.      (See  Appendix  II.) 
General  Mining  Act,  amendments,  361. 
Gold  bearing,  definition  of,  362. 
Gold  and  Gold  and  Silver  Mines,  364. 
Gold  district,  proclamation  of,  364,  395. 
district  boundaries,  364. 
royalties,   370. 
district,  areas  in,  371. 
license  to  search  for  (See  Royalty)^  371. 
and  silver,  property  of  owner  of  mines,  380. 
district,  lease  of  Crown  lands  in,  394. 
Government,  how  to  encourage  exploration,  364. 
Governor  in  Council  may  proclaim  gold  district,  364. 

must  consent  to  transfer  of  lease  of  coal 

mine,  386. 
may  make  regulations,  395. 
Grant  from  Crown,  effect  of,  363. 
Incorporated  (See  Company). 
Informality  in  award  may  be  rectified,  369. 
Insolvency,  transmission  of  lease  by  (See  Bankruptcy),  399. 
Interest,  royalties  to  bear,  391. 

in   mines,     none   by   Surveyor-General,    Deputy   or  any 
officer,  364. 
Interpretation  clauses,  362. 

definition,  362. 
Investigate  (See  Surveyor-General). 
Investigation,  colorable  working,  393. 
Iron,  royalty  on,  390. 
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Judge  of  Supreme  Court  may  make  order,  369. 

to  pronounce  judgment,  378. 
Judgment  to  be  registered,  379. 

Judgments,  description    of,  to    be    recorded    in    Crown  Lands 
Office,  397. 
registry  of,  397. 
Jury,  where  verdict  of,  considered  desirable,  378. 

trial  by,  378. 

finding  of,  378. 
Land  covered  by  water,  395. 

to  be  used  by  lessee  for  mining  purposes  only,  370. 
Lands  (See  Private  Lands). 

to  be  used  in  least  injurious  way^  370. 
Labor  to  be  prescribed  by  Ordor-in-Council,  370. 
Liability  to  forfeiture,  notice  to  be  given,  377. 
Lead,  royalty  on,  390. 

mines,  leases  of  conveys  associated  metals,  386. 
Lease  to  be  executed  by  lessee,  397. 

transmission  of,  398. 

conditions  of,  304. 

registry  of,  395. 

forfeiture  of,  392. 

of  Crown  lands  by  Surveyor-General,  394. 

area  of,  how  defined,  387. 

boundary  lines,  387. 

rental,  386. 

when  renewable,  386. 

of  coal  mine,  surrender  of,  386. 

barrier,  385. 

(See  Conditions). 

default  in  payment  of  royalty,  377. 
~  labor  requirements,  370. 

effect  of  forfeiture,  370. 

covenants  in,  370. 

surrender  of,  370. 

forfeiture  of,  370. 

failure  to  pny  royalties.  370. 

forfeiture  if  entry  before  agreement,  366. 

of  areas  on  private  lands,  366. 

how  executed,  366. 

dedtict  in  payment,  366. 

forfeiture  of,  366. 

form  of,  366. 
Leases  isstied  prior  to  Act  governed  thereby,  399. 
when  terminated,  398. 

to  bo  registered  In  Crown  Lands  Office,  396. 
renewals,  391. 
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leases  of  copper  mines,  386. 
of  lead  mines.  386. 
how  executed  385. 
to  be  for  20  years,  385. 
conditions  of,  385. 
provisoes  in,  385. 
reservations,  385. 

of  mines  other  than  gold  mines,  385. 
forfeiture  of,  379. 
to  be  for  20  years,  369. 
counterpart  of,  369. 
Lessee  may  surrender,  392. 

of  coal  mine  may  not  transfer  without  consent,  386. 

to  be  treated    as    trespasser    when    lease    forfeited  (See 

Fixtures),  379. 
to  use  land  for  mining  purposes  only,  370. 
not    to    be    implicated    in    dispute    respecting    right  to 

damages,  369. 
to  make  agreement  with  owner  before  entry,  366. 
definition  of,  362. 
Lessees  answer.able  for  damages,  369. 

requirements  of  (See  Returns),  375. 
of  mining  areas  to  place  posts,  387. 
License  to  search  and  mine  for  manganese,  400. 
to  transfer  lease  of  coal  mine,  386. 
to  work  without  previous  license  to  search,  384. 
to  work,  385. 
holder  of,  385. 
when  entitled  to  lease,  385. 

to  search  for  mines  other  than  gold  mines,  382. 
application  for,  382. 
area  covered  by,  371. 
application  for,  371. 
how  long  in  force,  371. 
definition  of,  362. 
forfeiture  of,  366. 
to  search,  363. 
Licensed  mills,  definition  of,  362. 

mill  owners  (See  Licensed  Mill  Owners),  372. 
Licensed  mill  owner,  royalties,  373. 
bond,  373. 
to  keep  books,  372. 
revocation  of  license,  373. 
payment  of  royalty,  373. 
failure  to  pay  royalty,  374. 
return  by,  374. 
penalty,   374. 
-where  not  owner  of  mill  licensed,  375. 
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licensed  mill  owner,  notice  to  owner,  375. 

surrender  of  license,  effect  of,  375. 
exception,  ore  crusher  by,  376. 
Licenses,  when  terminated  (See  ProsixTtlntj),  398. 
Licensee   not    to   bo    implicated    in   dispute   respecting  right  to 
damages,  369. 
to  select  area,  383. 
mining  operations  by,  384. 
to  give  bond,  371. 
Licensees,  requirements  of  (See  Returns),  375. 

answerable  for  damages,  369. 
Machinery  may  be  purchased  by  Government,  364. 

removal  of  by  lessee,  370. 
Manganese,  license  to  search  for  and  mine,  400. 
Marriage,  transmission  by,  399. 

colorable  not  sufficient,  384. 
Mill  owners,  definition  of  (See  lAcctised  Mill  Oicncrs),  362. 
Mine,  definition  of  (See  Alhnial),  362. 
recovery  of  possession  by,  381. 
Minerals  (See  (inicml  Miniiuj  Act),  361. 

what  excepted,  383. 
Mines  (See  (Icncral  Mining  Art),  361. 

and  minerals  reserved  In  Crown  grant,  363. 
other  than  gold  mines,  382. 

leases,  385. 
working  by  company,  396. 
Mining  (See  drnmil  Mining  Act),  361. 
definition  of,  362. 
division,  definition  of,  362. 
operations  by  licensee.  384. 
lease  to  holder  of  license  to  work,  385. 
lease,  conditions  of,  385. 
areas,  surveys  of,  388. 
leases,  transfer  of  Interest  in,  396. 
escheat  of,  400. 
Mortgages,  registry  of,  397. 

etc.,  to  be  recorded     ,  397. 
description    of,    to    be    recorded    In    Crown    Lands 
Office,  397. 
Notice,  how  served.  367. 

where  liability  to  forfeiture,  377. 
form  of,  377. 
of  appeal,  381. 
of  forfeiture,  393. 

formal,  392. 
of  renewals,  391. 
of  appeal,  how  served  (See  Appeal),  394. 
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Officer  to  liave  no  interest  in  mines,  364. 

Ores,  royalty  on,  390. 

Owner  of  land  unknown,  advertisement,  368. 

agreement  with,  before  entry,  366. 
Ownership  in  dispute,  368. 

Particulars  af  claim  by  owner  of  private  lands,  372. 
Party  wall,  definition  of,  362. 
Payment  of  damages,  effect  of,  368. 

how  made,  368. 

where  person  to  whom  money  to  be 

not  designated,  368. 
into  Court,  368. 
Payment  (See  Damages). 

for  prospecting  license,  371. 
Plans  of  gold  district  to  be  prepared  by  Surveyor-General,  365. 
Plan  of  survey,  384. 
Posts,  how  placed,  387. 

where  land  covered  by  water,  387. 
destroying  or  defacing,  389. 
Private  lands,  lease  of  areas  on,  366. 
lands  occupation  of,  367. 
lands,  damages  to,  371. 
lands,  owner  to  give  particulars,  372. 
proprietor,  unlawful  working  of  lands  of,  380. 
lands,  owner  of,  seeking  damages,  383. 
lands,  384. 
arbitration,  384. 
Precious  stones,  royalty  on,  390. 

metals,  title  of  Crown  to,  363. 
Property,  separate,  mines  and  minerals  declared,  363. 
Proclamation,  gold  district,  395. 
Proprietor,  380. 

Prospect  (See  License  to  Search). 
Proprietors  of  private  lands  securing  damage,  371. 
Prospecting  license,  definition  of,  362. 
licenses,  issue  of.  371. 
license,  application  for,  371. 
license,  renewal  of,  372. 

license  not  to  authorize  entry  on  building,  372. 
Public  auction,  sale  of  area  at,  379. 
Quarterly  returns,  389. 
Quartz  mines,  how  laid  off,  365. 

mines.  Class  No.  1,  365. 
Record  to  be  kept  by  Department  of  Crown  Lands,  365. 
Recovery  of  possession  of  mine,  381. 
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Registry  of  lease,  395. 

certificate  of,  396. 

of  transfer  of  interest  in  mining  lease,  396. 
Regulations  (See  (Jovcnwr  in  Council). 
Removed  from  the  mines,  meaning  of,  390. 
Renewal  of  prospecting  license,  372. 

where  unworked  area  adjoining  a  mine  being  worked, 

392. 
where  adjoining  mine,  natural  outlet  of,  unworked,  392. 
Renewals  of  lease,  391. 
notice  of,  391. 

of  two  or  more  leases,  391. 
Rental  (See  Lvanc). 

Requirements  of  lessees  and  licensees,  375. 
Reservation  of  mines  and  minerals  in  Crown  grant,  363. 
Retrospective,  operation  of  Act,  399. 
Return  by  licensed  mill  owner,  374. 
Returns,  quarterly,  389. 

by  lessees  and  licensees,  375. 
by  licensees  and  lessees,  how  verified,  376. 
to  be  shown,  389. 
Roads,  compensation  for  construction  of,  367. 
Royal  metals  (See  Precious  Metals). 

Gazette  notice  of  application  to  be  published  in,  400. 
Gazette,  proclamation  of  Gold  District  in,  364. 
instructions  not  to  affect  construction  of  Crown  grant, 
383. 
Royalty,  none  on  surface  veins,  363. 
action  for,  377. 
default  in  payment  of,  377. 
exception  where  ore  crusher  by  licensed  mill  owner, 

376. 
in  gold  and  silver,  372, 
lessee  and  licensee,  liability  for,  376. 
may  be  postponed,  372. 
on,  365. 

what  leases  exempt  from,  400. 
Royalties,  how  collectcHl,  398. 

default  in  payment,  370. 

how  paid,  370. 

on  minerals  other  than  gold  and  silver  (See  Leate), 

389. 
warrant  to  collect,  399. 
Rules  (See  Gorcrnnr  in  Council). 
Salt,  royalty  on,  390. 
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Sea,  areas  beneath,  defined,  395. 
Search  (See  License). 
Search  warrant,  380. 
Sections    of   Act   applicable    to    gold    and    to    gold    and   silver 

mining,  381. 
Sections  of  Act,  what  applicable  to  mines  other  than  gold  and 

silver,  381. 
Sections,  what  apply  only  to  mines  other  than  gold  and  gold 

and  silver  mines,  394. 
Separate  property,  mines  and  minerals  constitute,  363. 
Setting  aside  award,  369. 

Silver,  license  to  search  for  (See  Royalty),  371. 
Silver  (See  Gold  and  Silver). 

Speedy  development  to  secure  royalty  may  be  postponed,  372» 
Subsequent  damages,  369. 
Subsequent  damages,  agreement  as  to,  369. 
Subsequent  purchaser  of  lease,  395. 
Supreme  Court  appealed  to  from  decision  of  Surveyor-General, 

381. 
Surface  veins,  no  royalty,  363. 
Surrender,  392. 

to  be  in  writing,  392. 

does  not   discharge  lessee   from   liability  on   cove- 
nants, 392. 
Survey,  382. 

cost  of,  382. 
Surveyor-General,  authority  to  investigate,  375. 
appeal  from  decision,  378. 
appeal  from  decision,  393. 
decision  of,  380. 
decision  of,  393. 
\  duty  of,  364. 

form  of  decision,  393. 

investigation  by,  in  cases  of  forfeiture,  393. 
may  examine  witnesses  "on  oath,  397. 
/!  may  issue  warrant  to  collect  royalties,  398. 

may  lease  Crown  lands,  394. 
may  take,  397. 

power  to  declare  forfeiture,  379. 
powers  of,  397. 
powers  of,  400. 
shall  investigate,  377. 
to  determine  tunnels,  396. 
to  have  no  interest  in  mines,  364. 
to  investigate  where  exploration  made,  400. 
to  prepare  plans  of  gold  districts,  365. 
Surveyor  of  license,  375. 

by  licensed  mill  owner,  375. 
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Survey  of  area  appli€'d  for,  383. 
expense  of,  383. 
plan  of,  384. 
Surveys  of  mining  areas,  388. 

possible  destruction  of,  388. 
Termination  of  lease  and  license,  398. 
To  mine,  definition  of,  362. 
Title  unknown,  369. 

dispute,  369. 
Tin,  royalty  on,  390. 
Transfer  of  interest  in  mining  lease,  396. 

description  of,  to  be  recorded  in  Crown  Lands  Office, 

397. 
form  of,  396. 
to  be  registered,  396. 
Transfers,  registry  of,  397. 
Transmission  of  lease,  398. 

Trespasser,  lessee  to  be  treated  as,  when  lease  forfeited,  379. 
IXmnels  to  areas  Ix'neath  waters  of  sea,  395. 
Tunnelling,  damages  for,  395. 

agreement  for  damages,  396. 
Unknown,  where  owner,  proceedings,  368. 
Unlawful  entry  and  working,  379. 
Unlawful  working,  what  is,  380. 
complaint,  380. 
penalty  for,  380. 
Unworked  area,  where  necessary  to  profitable  working  of  mine, 

392. 
Veins  (See  Surface  Veins). 

Ventilation,  Governor  in  Council  may  make  regulations,  395. 
Vertical  boundary  of  area,  365. 
Wall  (See  Party). 

Warden  of  municipality  not  to  act  when  interested,  400. 
Warrant  to  collect  royalties,  399. 
Warrant  to  Sheriff,  380. 

Water  courses,  lessees  entitled  to  necessary,  370. 
Water,  land  covered  by,  395. 
Water,  mine  in  lands  covered  with,  385. 
Ways,  370. 

lessees  entitled  to  necessary,  370. 
Working,  conditions  as  to  in  lease,  385. 
Working  to  be  bona  fide,  391. 

regulations  as  to,  395. 
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liow  far  English  law  applicable,  9. 
laws  in  force  at  Union,  continued,  2. 
partition,  in  (See  PARTITION),  195. 
Registry  Act,  199. 

what  lands  mines,  minerals  and  royalties  belong  to, 
12. 
NEW  CALEDONIA  (See  BRITISH  COLUMBIA). 
NEWFOUNDLAND,  11  (See  CANADA). 
NEW  KLONDIKE  (ONTARIO). 
NEW  MINE  (See  MINE). 

NEW  WESTMINSTER  (BRITISH  COLUMBIA). 
NIPISSING  (ONTARIO). 
NON-EXCLUSIVE,  license  (See  LICENSE). 
NON-USER,  minerals  of,  143. 
NOONARBROOK.  island  of,' 797. 
NORTH-WEST-ANGLE  TREATY,  15. 
NORTH-WEST  IRRIGATION  ACT,  806. 

NORTH-WEST  TERRITORIES    (See    ALIENS;    CANADA;    CORPORA- 
TIONS;      FOREIGN;       CHINESE; 
CROWN;   DOWER;    LEGISLATIVE 
ASSEMBLY;  MINES), 
administration  of  lands,  31. 
boundaries  of,  802. 
dower,  in  (See  DOWER),  197. 
title  to  land,  201. 
unnamed  districts  of,  803. 
what  minerals  pass  by  grant,  31. 
NOTICE  (See  RAILWAYS;  STATUTE  LAW). 

NOVA     SCOTIA     (See     ALIENS;     COMMON     LAW;     CORPORATIONS; 
CROWN;  DOWER;  LEASES;  MINES), 
administration  of  mines,  30. 
ceded  by  France,  8. 
dower,  in  (See  DOWER),  186. 
effect  of  registration,  200. 
lease,  registration  of,  200. 
Mines  and  Minerals  Act. 

abandonment,  effect  of,  449. 
action  for  royalty,  422,  426. 
addresses  (See  Applicants),  461. 
afladavits  when  to  be  filed,  451. 
agreement  (See  Private  Owner),  437. 

with  owner,  or  tenant,  412. 
"  all  coals  "  includes  asphaltum,  402. 
alluvial  gold  mining,  475, 

application  for,  475. 
description,  475. 
fee  with,  475. 
grant  for  purposes  of,  475. 
amendments.  468. 
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anniversary,  nearest  recurring,  441. 
appeal  (See  Commhf<ioiier),  428. 
affidavit.  432. 
costs,  433. 

from  Commissioner,  452. 
notice  of,  428. 
proceedings  in,  432. 
what  sufficient  grounds,  433. 
application  for  areas  to  be  entered,  407. 
lease,  437. 

license  to  search,  409. 
rciiuireinents,  4(M). 
to  be  in  writing,  408. 
applications  for  forfeited  areas,  429. 

prospecting  licenses,  408. 
not  to  be  for  less  than  six  adjoining  areas,  477. 

received  for  areas  already  applied  for,  408. 
to  whom  made.  408. 
applicant,  first  entitled,  408. 
applicants  to  furnish  addresses,  461. 
appointment  of  arbitrators,  408. 

when  condition   precedent  to   right 
of  entry,  408. 
arbitration  (See  Prhatr  Owner),  437. 

working,  439. 
arbitrator,  appointment  of,  420. 

proceedings  of,  how  governed,  421. 
right  of  hearing,  411. 
to  appoint,  411. 
area,  lien  on,  466. 
areas,  applications  for,  408. 
class  No.  1,  405. 
how  bounded,  405. 
laid  out,  405. 
length  of,  477. 
surface  measurements,  405. 
width  of.  477. 
areas,  under  water.  456. 
asphnltum  includ«'d  in  "  all  coals,"  402. 
assignable  (See  !Arnisr  to  Srairh). 
attachment,  registry  of,  458. 
attorney,  power  of,  to  be  filed,  411. 
award,  what  certainty  necessary,  417. 
bankruptcy,  effect  of,  460. 
barrier.  438. 

opening,  438. 
base  line.  407. 
bills  of  sale,  registry  of,  458. 
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board  of  examiners,  duties  of,  404. 

how  appointed,  404. 
qualifications  of,  404. 
bond.  475. 

required,  421. 
certificate  of  registry,  457. 
certiorari,  450. 
coal,  royalty  on,  446. 
collateral  proceeding  (See  Lease),  427. 
colorable  (See  Working),  451. 
commissioner,  424. 

agreement  with,  410. 

re,  annual  payments,  465. 
apx>eal  from,  424,  432. 
authority  of,  424. 
decision  of,  form,  451. 
deputy,  powers  of,  403. 

forbidden  to  work  in  elections,  404. 
duties  of,  469. 

inability  to_decide,  effect  of,  429. 
investigation  by,  427. 
judgment  of,  428. 
may  sell  at  public  auction,  430. 
of  mines,  401. 

of  public  works  and  mines,  402. 
powers  of,  403,  429. 
right  of  commissioner  to  cancel,  402. 
subsequent  consent  of,  sufllcient,  440. 
whether  acting  as  a  judge  or  a  landlord",  450. 
company,  to  file  copy  of  charter,  457. 
complaint,  431. 
contest,  evidence,  427. 
copper,  royalty  on,  447. 
Crown,  grant  of,  402. 

lease,  crown,  set  aside,  405. 
right  of  commissioner  to  cancel,  402. 
setting  aside  lease,  405. 
trespasser  on  lands  of,  454. 
unlawful  working  upon  lands  of,  430. 
curtilage,  not  to  be  entered  on,  421. 
damages  (See  Private  Lands),  420. 
contest,  416. 

lessee  not  to  be  implicated,  416. 
licensee  not  to  be  implicated,  416. 
from  falling  in,  417. 
how  assessed,  417. 
notice,  how  served,  420. 
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damatjes,  payment  of,  41G. 

Into  Court,  416. 
title,  416. 

unknown  title,  416. 
death,  effect  of,  460. 
decision  (See  Commissioner),  451. 
definitions,  401. 

deputy  (See  Commissioner),  403. 
description,  434,  435. 

inaccuracy  in,  effect  of,  435. 

disregard  of,  does  not  Invalidate  lease,  408. 
directory,  provisions  limiting  number  of  areas  are,  408. 

(See  Description),  435. 
discovery,  417. 

rights  annexed  to,  417. 
document  of  title,  registry  of,  458. 
duress,  refund,  441. 

under  color  of  office,  441. 
employees  of  department  not  to  be  interested  in  mines,  404. 
entry  on  private  lands,  420. 
estoppel,  427,  441. 
evidence,  428. 
ex  parte  proceedings,  426. 
extent  of  license,  475. 
fixture.  458. 

foreign  corporations  (See  Registry),  459. 
forfeited  areas,  application  for,  429. 
forfeiture  (See  Lease),  410,  427. 
declaration  of,  440. 
for  non-working,  410. 
liability  to,  426. 
notice,  426. 

how  served,  426. 
to  crown,  419. 

effect  of,  419. 
forms,  subject  to  amendment,  456. 
fraud.  408,  473. 

gold  and  silver  (See  Prospecting  Lir^mes ;  Royalty),  410. 
what  provisions  apply  to,  433. 
what  sections  apply  to,  433. 
district  may  be  proclaimed,  456. 

power  to  enlarge,  etc.,  405. 
proclamation  of,  405. 
Governor  In  Council,  powers  of,  478. 

regulations,  478. 
inconsistent  Acts  repealed,  478. 
Informality  (See  Ateard),  417. 
insolvency,  effect  of,  460. 
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Inspector  of  Mines,  duties  of,  403. 

forbidden,  to  work  in  elections,  404. 
how  appointed,  403. 
qualifications  of,  403. 
right  to  enter,  431. 
iron,  royalty  on,  447. 
irregularities  (See  Aioard),  417. 
judge,  duties  of,  429. 
judgment,  466. 

registry  of,  458. 
justice  of  the  peace,  commissioner  has  power  of,  402. 
land,  to  be  used  for  mining  purposes,  418. 

user  of,  under  lease,  418. 
late,  too  (See  Irregularities),  408. 
lead,  royalty  on,  447. 
lease  (See  Leases,  License,  Objections,  Mining,  Issue),  408,  409. 

agreement  with  Commissioner,  442. 

annual  payment,  default  in,  464. 

area,  lease  of  larger,  442. 

area  of  lease,  how  defined,  443. 

boundary  lines,  443. 

called  in  question,  470. 

conflicting,  409. 

copper  mines,  leases  of,  442. 

date  of,  426. 

description,  409. 

destroying  post,  444. 

penalty  for,  444. 

district  (See  Gold),  409. 

effect  of  errors,  409. 

effect  of  non-registry,  453. 

execution  of,  459. 

expense  (See  Surveys),  443. 

extensions,  445. 

forfeiture  of,  406,  418,  453. 

for  mining  coal,  extent  of,  437. 

for  mining  iron,  extent  of,  437. 

for  mining  particular  mineral,  437. 

forfeiture  for  non-working,  464. 

gold  district,  meaning  of,  409. 

Governor  in  Council,  powers  of,  442. 

how  construed,  442. 

how  executed,  410. 

how  signed,  409. 

how  surrendered,  449. 

impeachable  on  extrinsic  grounds,  when,  469. 

issue  of  lease  cures  irregularities,  409. 

lead  mines,  leases  of,  442. 
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luiuse,  mining  louse,  when  invalid,  409. 

monuments  by  lessees,  443. 

monument,  removal  of,  444. 

not  attackable  in  collateral  proceeding,  427. 

not  to  be  granted  over  land  previously  applied  for,  434. 

of  areas  on  private  land,  412. 

appointment  of  arbitrator,  412. 

damages,  412. 

how  ascertained,  412. 

payment  of  rental,  442. 

posts  by  lessees,  443. 

post,  destroying,  444. 

post,  removal  of,  444. 

quarterly  returns,  445. 

refund,  conditions  of,  442. 

reletting  mine,  453. 

renewal  of,  442. 

requirements,  424. 

return  by  surveyor,  443. 

returns  (See  (Junrtvrly). 

right  of  licensees  to  search,  444. 

surveys,  expense  of,  443. 

voidable,  not  void,  469. 

working  clauses,   470. 

working  under,  418. 
leases,  assignment  of,  439. 

applications  under  old  Act,  473. 

conditions  of,  438. 

consent  necessary,  439. 

drafts  of,  472. 

effect  of  Act  of  1889,  471. 

how  construed,  417,  474. 

how  executed,  438. 

registry,  457. 

renewal  of.  448. 

renewal,  438. 

reservations,  438. 

terms  of,  417, 

to  be  for  twenty  years,  438. 

to  be  attacked  within  one  year  from  date,  473. 

when  assignable,  460. 

when  forfeitable,  473. 

when  indefeasible,  473. 
lessee  defined,  401. 
lessees,  requirements  of,  424. 
license,  bond,  when  required,  420. 
class  No.  1,  420. 


lyDEx  np5 


NOVA  SCOTIA.— Continued. 

Mines  and  Minerals  Act — Continued 

license,  in  force  for  twelve  months,  420. 

land  applied  for  to  be  described,  420, 
number  of  areas  in,  420. 
property,  401,  421. 
requirements,  424. 
to  search,  402,  434. 

application  for,  409. 

assignable,  when,  417. 

not  to  be  granted  over  land  previously  applied 

for,  434. 
when  invalid,  436. 
what  tract  covered,  434. 
licensee,  expenditure  by,  476. 

right  to  attack  prior  lease,  436. 
right  to  lease,  436. 
royalty,  476. 

statement  of  work  done,  476. 
when  entitled  to  lease,  408. 
licenses,  when  assignable,  460. 
licensed  mills,  401,  421,  422,  424. 

duties  of,  422. 
mill  owner,  422,  423. 

may  be  recovered  by  action,  422. 
owner,  424. 

returns  by,  423. 
surrender  of  license,  424. 
death  of,  424. 

effect  of  (See  Licensed  Mill  Oicner), 
424. 
owners,  false  entries  by,  423. 

revoking  license,  423. 
owner,  474. 

failure  to  make  return,  474. 
registration,  free  for,  474. 
royalty,  422. 
lien  (See  Area),  466. 
magnetic,  467,  477. 

meridian,  405. 
manager,  agreement  with,  454. 
authority  of,  454,  455. 
marriage,  transfer  by,  460. 
meridian  (See  Magnetic),  405. 
mill  license  for,  necessary,  423. 

penalty,  423. 
mine,  defined,  401. 

officials  not  to  be  interested  in,  404. 
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mines,  gold,  410. 

other  than  gold  mines,  434,  437. 

application  for  license  to  searcli, 

434. 
application  (See  License  to  Search), 

434. 
license  to  search  in  force  for  one 

year,  434. 
license    to    search,    rights    under 

assignable,   434. 
license  to  search,  application  for, 

how  made,  434. 
what  sections  applicable  to,  437. 
mining,  area,  interest  in  transfer  of,  454. 
areas  before  1892,  405. 

lease,  effect  of  including  too  many  areas,  411. 
over  private  land,  411. 

when  invalid,  411. 
misrepresentation,  473. 
mortgagees,  leases,  registry  of,  455. 

effect  of  non-registry,  455. 
to  be  registered,  457. 
"  nearest  recurring  anniver&iry,"  441. 
non-working  (See  Forfciiure),  410. 
notice,  466. 

condition  precedent  to  jurisdiction,  451. 
necessary  to  forfeiture,  452. 
of  forfeiture,  464. 
to  forfeit,  450. 

service  of,  450. 
notices,  how  served,  461. 

how  addressed,  473. 
posting  up,  452. 
oath,  power  to  administer,  406. 
objections  to  lease,  409. 
obliterating  monuments,  407. 
occupying,  when  a  condition  precedent,  408. 
office  of  commissioner,  402. 
officers  not  to  apply  for  areas,  467. 
act  as  agent,  467. 

penalty  for,  467. 
officials  (See  Mine),  404. 
operation  of  law  (Surrender). 
ore  (See  ^finc). 

payment  of  rental,  provisions  for,  474. 
payments,  410. 

annual,  410. 
labor,  410. 
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peace  (See  Preservation),  403. 
penalty,  404,  407,  431,  467. 
possession  of  forfeited  mine,  432. 
power  (See  Attorney),  410. 
power  (See  Attorney),  410. 

to  lower  royalty,  447. 
powers  of  commissioner,  402. 
precious  stones,  royalty  on,  447. 
preservation  of  peace,  403. 

damages  to,  420,  436. 

ascertaining,  436. 
private  lands  (See  RUjM  to  Enter,  Mines  and  Minerals,  Lease),  411, 
owner,  agreement  with,  437. 
arbitration  with,  437. 
proceedings  (See  Arbitrator),  421. 

to  forfeit,  427,  451. 
proclaimed  district,  407,  408. 
proclamation  (See  Gold  District),  405. 
prospecting  license,  401,  421. 

licensees,  419. 
provisions  where  not  space  enough,  477. 
Quartz,  alluvial  mine  defined,  401. 
gold  bearing,  defined,  401. 
record,  407. 

recurring  (See  Anniversary),  441. 
registry,  463,  465. 

Act,  effect  of  on  lease,  465. 

provisions   as   to,   not   applicable   to   foreign   corpora- 
tions. 459. 
renewal,  adjoining  area,  448. 

in  case  royalties  in  arrear,  449. 
renewals  (See  Leases),  448. 
repeal  of  inconsistent  Act,  461. 
requirements  of  lessees  and  licensees,  424. 
returns,  407. 

by  lessees,  424. 
particulars  in,  425. 
how  verified,  425. 
right  of  entry,  408. 

to  enter  private  lands,  411, 
attack  lease,  427. 
search  for  other  minerals,  437. 
rights  of  lessee  to  remove  buildings,  419. 

to  other  minerals,  437. 
royalty,  407,  425,  459. 
action  for,  426. 
default  in  payment  of,  425. 
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royiilty,  may  V)e  incroiised,  447. 
payment  of.  440. 
to  boar  intorest,  447. 
two  per  cent.,  421. 

when  quartz  crushed  at  licensed  mill,  425. 
royalties,  459. 

collection  of,  460. 

warrant  to  sheriffs,  460. 
collection  of,  sheriff  (See  Warrant),  460. 
extension  of  time  for  payment  of,  449. 
forfeiture  on  default,  418. 
in  arrears,  453. 
search,  431. 
second  rights,  434,  435. 
sections  (See  dohl  and  Silver),  433. 

certain,  applicable  only  to  mines  other  than  gold  and 
silver  mines.  453. 
sheriff,  430. 

silver  (See  Proftpcctinff  Licenses),  419. 
staking  off,  408. 

when  a  condition  precedent,  408. 
statute  law  relating  to  mines  and  minerals,  where  found,  402. 
subsidence,  arbitrators,  to  be  sworn,  414. 
award  of,  415. 
caused  by  previous  lessees,  413. 
compensation,  413,  414, 
damages,  413. 
evasion  of  service,  414. 
liability  for,  412. 

caused  by,  413. 
of  subsequent  lessees,  413. 
notice  to  arbitrator,  how  served,  414. 

what  necessary,  414. 
Royal  Gazette,  415. 
substitutional  service,  415. 
surface  property,  413. 
worklng.s  by  previous  lessees,  413. 
summary  declaration  for  forfeiture,  440. 
summonses,  how  sorvod,  461. 
support,  right  to,  412. 
surrender,  441. 

consent,  required,  where  notice  for  forfeiture,  449. 
effect  of.  449. 
lease  of  coal  mine,  462. 
power  of  commissioner  to  accept,  473. 
surveys,  406. 

expense  of,  406. 
how  made,  406. 
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surveys,    lessees  of  adjoining  properties  to  be  notified,  406. 
oaths,  power  to  administer,  406. 
objections  to,  406. 
system,  change  in,  leases  and  licenses,  419. 
tin,  royalty  on,  447. 
title  of  Act,  461. 
to  mine,  defined,  401. 
transfer,  form  of,  457. 
transfers  of  interest  in  mining  areas  to  be  registered,  457 

registry  of,  458. 
trespass,  430. 

injunction,  430. 
trover,  402. 

tunnel,  damages  by  tunnelling,  457. 
damages,  how  ascertained, 
from  adjacent  land,  456. 
plan  of  working,  457. 
unlawful  entry  and  working,  430. 

mining,  search  warrant,  432. 
working,  penalty  for,  430. 
validity,  award  of,  411. 
wardens,  duties  of,  411. 

right  to  enter,  411. 
water,  areas  covered  by,  456. 
weekly  return,  408. 
will,  administration  of,  461. 
working,  arbitration,  439. 
barrier,  438. 
colorable,  449. 

effect  of,  451. 
unlawful,  430. 
Partition   in  (See  PARTITION),  193. 
registration  in,  200. 

of  judgment,  200. 
of  lease,  200. 
Regulation  of  Mines,  478-515. 

Abandonment,  notice  to  be  given,  488. 
Access  to  man-hole,  499. 
Accommodation  above  ground,  501. 

where  more  than  twelve  employed  in  mine,  501. 
Accumulation  of  water, -dangerous,  498. 
Agent,  change  in  name  of,  notice  to  be  given,  488. 
definition  of,  479. 

may  be  witness,  507.  | 

Air-way,  497.  f 

Amendments,  to  special  rules,  504.  | 

Apparatus,  proper,  for  lowering  persons  in  any  shaft,  485.  |, 

proper,  for  raising  persons  required  in  any  shaft,  485. 
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Appliances,  damaging,  502. 
Application,  of  Attorney-General,  485. 
Appointment,  of  manager,  508. 

Approaching,  place  where  accumulation  of  explosive  gas,  496. 
Arbitration,  490. 
Areas,  submarine,  513. 
Attendance,  of  witnesses,  how  secured,  512. 
Attorney-General,  may  apply  for  injunction  prohibiting  improper 
working,  485. 
to  prohibit  improper  working  in  submarine 
area,  514. 
Back  balance,  499. 
Barriers,  513. 
Board  of  Examiners,  508. 

conducting  examination,  510. 
duties  of,  510. 
head  of,  508. 
rules  by,  510. 
Boy,  definition  of,  479. 
Brake,  501. 

Cases,  where  provisions  re  single  shafts  not  to  apply,  485. 
Certiflca.te,  cancellation  of,  512. 
of  competency,  481. 
of  special  rules,  505. 
renewal  of,  512. 
restoration  of,  512. 
Certificate,  competency  of,  by  an  English  Secretary  of  State,  511. 
managers,  for,  509. 
overmen,  for,  509. 
service,  of,  510. 

underground  managers,  for,  509. 
Chain,  single  link  not  to  be  used,  501. 
Check-weigher,  483. 

appointment  of,  483. 
duties  of,  483. 

facilities  to  be  afforded,  483. 
order  of,  484. 

proceedings  to  remove,  484. 
removal  of,  484. 
working  not  to  Impede,  483. 
Coal,  weighing  of,  when  royalty  payable,  514. 
Commissioner,  abandonment,  486. 

consent  of,  to  prosecution,  507. 

definition  of,  479, 

enquiry  by,  511. 

may  direct  special  report  by  inspector,  492. 

may  extend  time,  486. 

for  remedying  defects,  491. 


INDEX 


1201 


NOVA  SCROTI  A— Continued. 

Regulation   of  Mines — Continued. 

Commissioner,  notices,  486. 

power  to  exempt,  485. 
powers  of,  511. 
returns,  486. 

to  furnish  forms  for,  487. 
special  rules  may  be  submitted  to,  503. 
Communication,  between  shaifts,  485. 
Competent  person,  to  examine  machinery,  502. 
Complaint,  to  be  brought  in  six  months,  507. 
Condition,  of  mine,  inspector  to  examine,  490. 
Conical  drum,  501. 
Continuation,  of  special  rules,  515. 
Coroner,  evidence  on  inquest,  493. 
inquest  by,  492. 

jury,  person  interested  in  mine  not  to  be  on  jury,  493» 
person  interested  in  mine  not  to  be  on  jury,  493. 
proceedings  on  inquest,  493. 
provisions  as  to,  492. 
Costs  of  enquiry,  512. 
Counter  balance,  499. 
Damaging  appliances,  502. 
Dangerous  accumulation,  of  water,  498. 

parts  to  be  fenced,  501. 
Defacing  rules,  505. 

Definition  (See  Agent ;  Boy  ;  Commissioner ;  Deputy  ;  Inspector ;  In- 
clined Plane  ;  Manager  ;  Mine   Owner  ;   i^haft  ;    Undergrouna 
Manager),  479. 
Deputy  inspector,  definition  of,  479. 
Discontinuance,  notice  to  be  given,  488. 
Dresses,  changing,  accommodation  for,  501. 
Drum,  of  machine,  for  raising  or  lowering  people,  as  to,  501. 
Drunkenness,  511. 

Drying  clothes,  accommodation  for,  501. 
Effect  of  contract,  489. 
Employment  of  boys,  480. 

boys  over  ten  and  under  twelve  years  not  to  be 
employed  more  than  60  hours  in  one  week,  480. 
or  more  than  10  hours  in  one  day,  480. 
boys  under  ten  years  not  to  be  employed  in  mine,  480. 
Engine,  back  balance  (See  Counter  balance),  481. 
counter  balance,  481. 
worked  by  an  animal,  driver  of,  481. 
(See  Communication),  481. 
English  Secretary  of  State,  certificate  by,  511. 
Entrances  to  coal  mine,  495. 
Examination  before  firing  shot,  497. 
Exemptions  by  commissioner,  485. 
76— M 
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Explosive  gas,  accumulation  of,  496. 
Exposed  parts  to  be  fenced,  501. 
False  statement,  504. 
Fencing,  temporary  removal  of,  500. 

top  of  shaft,  500. 
Flanges  on  drum,  501. 
Fly-wheel,  to  be  fenced,  501. 
Forms  (See  A]rj>en(Iix  II.)y  884. 
General  Rules,  494. 
Gin  (See  Communication),  481. 
Granting  certificates,  510. 

expenses  of,  510. 
Gunpowder,  charge  of,  496. 

how  to  be  stored,  496. 
quantity  in  mine,  496. 
undermining,  496. 
Imperfect  plan,  491. 
Improper  working,  in  submarine  area,  may  be  prohibited  by 

injunction,  514. 
Inaccurate  plan,  491. 
Inclined  plane,  definition  of,  478. 

Incorporated  company,  change  in  officers,  notice  to  be  given,  488. 
Indicator,  501. 
Inflammable  gas,  495. 

issuing,  497. 
report  as  to,  495. 
Injunction  against  improper  working,  485,  514. 
Injuring  rails,  505. 
Inspection,  489. 

of  mine,  495. 
Inspector,  appeal  to  commissioner,  490. 

Commissioner  may  direct  special  rules  by  Inspector, 

492. 
definition  of,  479. 
duties  of,  489. 
evidence  before,  492. 
finding  mine  dangerous,  490. 

finding  mine  defective,  notice  to  be  given  owner,  4SMI. 
obstructing,  490. 

owner  to  remedy  matter  complained  of,  490. 
powerH  of,  480,  402,  507. 
Right  to  production  of  plan,  491. 
to  carry  out  regulations,  490. 
Iron  ore,  weighing  of,  when  royalty  payable,  514. 
Ladder,  when  to  be  provided,  501. 
Loss  of  life,  where,  notice  to  be  given,  487. 
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Lowering  (See  Apparatm),  485. 

Machinery,  to  be  examined  by  competent  person,  502. 
Manager,  appointment  of,  notice  to  be  given,  508. 

chango  in  name  of,  notice  to  be  given,  488. 
certificates  for,  509. 
definition  of,  479. 
incompetency  of,  511. 
may  be  witness,  507. 

provisions  as  to  where  less  than  thirty  persons  em- 
ployed, 509. 
qualifications  of,  508. 

underground,  to  control  underground  workings,  508. 
unfit  to  discharge  duties,  when,  512. 
Managers,  508. 
Manholes,  499. 

distances  between,  499. 
provided,  when  to  be,  499. 
Manhole,  .access  to,  499. 

refuge,  place  of,  to  be  kept  clear,  499. 
to  be  kept  clear,  499. 
Mine  (See  Communication),  481. 

abandoned  plan  to  be  filed,  489. 
definition  of,  478. 
egress,  485. 
gunpowder  in,  496. 
ingress,  485, 

notices  to  be  given,  what,  488. 
outlet,  484. 
scale  of  plan,  489. 

to  be  under  control  of  manager,  508. 
two  shafts  required  at  least,  484. 
when  worked  by  machinery,  500. 
Mining  returns,  provisions  for  procuring,  486. 
Natural  strata,  unsafe  working  to  be  secure,  500. 
Negligence,   511. 
Notice  of  offence,  506. 

to  be  given  where  loss  of  life,  487. 

within   twenty-four   hours,   487. 
Notices,  how  served,  515. 
Noxious  gas  in  mine,  495. 
Obstructing   inspector,    490. 
Offence,  who  guilty  of,  506. 
Offences,  prosecution  for,  506. 
Overmen,  508. 

certificates  for,  509. 
incompetency  of,  510. 
qualifications  of,  508. 
unfit  to  discharge  duties,  512. 
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Owner,  chango  in  name  of,  notice  to  be  given,  488. 
definition  of,  479. 
may  be  witness,  507. 
may  submit  special  rules,  503. 
Penalty,  481,  506. 

for  contravention  oi  special  rules,  502. 
how  recovered,  507. 

misropresentatlon  of  parent,  effect  of,  481. 
when  to  be  distributed  amongst  persons  Injured,  507. 
Penalties,  506. 

Person  whose  case  Is  enquired  Into  may  be  witness,  511. 
Persons  injured,  when  to  receive  penalty,  507. 
Personal  Injury,  resulting  In  death,  notice  to  be  given,  488. 

where  notice  to  be  given,  488. 
Plan,  definition  of,  479. 
Plane,  underground,  for  travelling,  498. 
Plans,  Inspector  to  be  furnished,  491. 

produced  to  inspector  to  be,  491. 
when  and  how  to  bo  kept,  491. 
Platforms  on  ladder,  501. 
Powers  of  commissioner,  511. 
Prosecution,  506. 

Inspector  to  be  by,  507. 
Provisions  where  no  qualified  manager,  509. 
Raising  (See  Apparatus),  485. 
Recommencement,  notice  to  be  given,  488. 
Record  of  cancellation  of  certificate,  512. 
Recovery  of  penalty,  507. 
Register  of  certificates,  510. 
Removing  appliances,  502. 
Report  as  to  inflammable  gas,  496. 
Returns,  486. 
Return  air- ways,  502. 
Road  for  travelling  underground,  499. 
Roadways,  to  be  safe,  495. 
Royalty,  weighing  material,  when  payable,  514. 

where  payable,  514. 
Rules  (See  Gmrral  Rules),  494. 
(See  Special  liulrs),  515. 
Service,  certificates  of,  510. 
Shaft,  definition  of,  478. 

person  under  eighteen  not  to  have  charge  of  engine,  etc. 
In,  481. 
Shafts,  communication   between,   485. 
for  purposes  of  ventilation,  485. 
used  for  ascent  and  descent,  501. 
Shift,  definition  of,  480. 
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Single  shafts,  484. 

cases  where  shafts  or  outlet  unavailable,  486. 
cases  where  working  has  reached   boundary  of 

property,  486. 
extension  of  time  for  double  shaft,  486. 
for  opening  new  mine,  485. 
for  prospecting,   485. 
in  coal  mines,  486. 
where  inflammable  gas,  486. 
where  no  inflammable  gas,  485. 
Single  link  chain  not  to  be  used,  501. 
Signalling,  underground  plane,  498. 
Signals  in  working  shaft,  lowering  persons  in,  500. 
raising  persons  in,  500. 
Special  rules,  amendments  to,  504. 
certificate  of,  505. 

consideration  by  commissioner,   504. 
duties  of  commissioner,  when  not  suflacient,  504. 
Injuring  or  defacing,  505. 
may  be  submitted  by  owner  or  manager,  503. 
objections  to,  503. 
observed,  to  be,  503. 
owner  may  submit,  503. 
.    publication  of,  505. 
to  be  observed,  502. 
when  to  continue,  515. 
State  of  shafts  to  be  examined,  502. 
Statement  of  case  to  be  made,  511. 
Stations,  495. 
Steam  gauge,  501. 
Submarine  a.reas,  513. 

coal  in,  513. 
minerals  in,  513. 
opening  of  new  level,  514. 
passage  ways  to,  513. 
penalty  for  improper  working,  514. 
reference  to  Governor  in  Conncil,  504. 
system  of  working  in,  to    be    approved    by 
inspector,  514. 
Subpoena,  issue  of,  to  witnesses,  512. 
Top  of  shaft,  when  to  be  fenced,  500. 
Underground  manager,  479. 

certificates  as  to,  494. 
certificates  for,  509. 
incompetency  of,  510. 
plane  for  travelling,  498. 
signalling,  498. 
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Underground    manager,  untit  to  diHchargo  duties,  when,  512. 

working  to  be  under  control  of  under- 
ground manager,  518. 
Ventilation,  apparatus,  502. 

commissioner  to  decide  as  to,  480. 

his  decision  final,  480. 
inflammable  gas,  494. 
report  as  to,  495. 
safety  lamp,  494. 

when  required,  494. 
what  required,  494. 
where  inflammable  gas,  497. 
workmen  engaged  for  purpose  of,  480. 
Wages,  deductions,  special  agreement  for,  482. 

depending  on  amount  of  mineral  gotten,  482. 
public  house,  wages  not  to  be  paid  at,  482. 
mineral  gotten  to  be  actual  weight,  482. 
special  agreement  as  to  deductions,  482. 
where  not  to  be  paid,  482. 

penalty,  482. 
responsible,  who,  482. 
Water,  dangerous,  accumulation  of,  498. 
Water  gauge,  501. 

Weighing  mineral  when  royalty  payable,  514. 
What  lands,  mines,  minerals  and  royalties,  belong  to,  12,  7^)5. 
Windlass  (See  Communication),  481. 
Witness,  who  may,  507. 
Working,  coal  in  submarine  areas,  513. 

impede,  check-weigher  not  to,  483. 
improper,  restrained  by  injunction,  485.  514. 
of  submarine  areas,  513. 
minerals  in  submarine  areas,  513. 
plan  of,  491. 

shaft  to  be  provided  with  guides,  500. 
signals  in  (See  Alunuhmmcnt),  500. 
to  be  made  secure  where  natural  strata  unsafe,  500. 
timbering  shaft,  500. 

NUISANCE,  action  for,  259. 

OFFENCE  (See  CRIMINAL  LAW;  MINING  REGULATIONS;   STATUTB 
LAW), 
concealing,  an  indictable,  when,  262. 
Indictable,  when  fraud  is,  262. 

of  arson,  who  is  guilty  of,  263. 
exploration  or  scientlflc  Investigation,  not  a,  to  take  for,  any 

specimen,  when,  262. 
relating  to  act,  which  may  be  dangerous  to  life,  261. 
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OIL  (See  GAS;    PETROLEUM), 
abstraction  of,  225. 
decisions  as  to,  225. 
injunction  restraining  boring  for,  137. 
mineral,  ferae  naturae,  225. 
right  to  bore  for,  137. 
OIL  WELLS,  attempt  to  injure,  with  intent,  when  an  indictable  offence, 
264. 
Ontario,  in  (See  ONTARIO  Mines  Act). 
setting  fire  to,  is  arsop,  263. 

when  an  attempt  to  convey  water  into,  is  an  offence,  264. 

earth  into,  is  an  offence,  264. 
rubbish  into,  is  an  offence,  264. 
OKANAGAN  (BRITISH  COLUMBIA). 

ONTARIO  (See  ALIENS  ;  CORPORATIONS,  FOREIGN  ;  COMPANIES  ; 
CROWN  ;      DOWER  ;      HIGHWAYS  ;      MINES  ;      PRO- 
VINCE ;    REGISTRATION  ;    UPPER  CANADA), 
boundaries  of,  defined,  2,  835. 
companies,  mining,  incorporation  of,  in,  850. 
corporeal  tenements,  lie  in  grant,  155. 
covenants  for  title,  in,  177. 
Department  of  Mines,  29. 
diamond  drills,  rules  and  regulations  relating  to  control  and 

working  of,  842. 
free  grants,  29. 

grant,  corporeal  tenements  lie  in,  155. 

incorporation  and  regulation  of  mining  companies,  in,  850. 
iron   mining  fund,   regulations  as   to   Government  payments 

out  of,  846. 
laws  in  force  at  Union,  continued,  2. 
Mines  Act. 

abandon,  mining  claim,  licensee  may,  when,  300. 
abandoned,  mine,  duties  of  owner,  as  to  prevention  of  accident, 
305. 
work,  when,  on  shaft  is,  notice  to  be  given  to  in- 
spector, 310. 
abandoning  of  applications  (See  Application),  284. 
abandonment,  mining  claim  of,  may  be  inferred  from  default 
in  compliance  with  section  51,  299. 
if  miner's  license  run  out  or  not  renewed,  299. 

mining  operations  not  carried  on,  299. 
notice  to  be  given  on  recommencing  work,  310. 
access,  mining  claims  to,  disputes  as  to,  280. 
accident,  inspector  may  be  directed  to  make  special  report  as 


to,  311. 
prevention  of,  305. 


1208  INDEX 


OirrARlO-Cfrntimtcd. 

Mines  Act — Coti tinned. 


accidents,  death  resulting  from  personal  injury,  notice  to  be 
given  of,  311. 
notice  of,  to  be  given  to  Director  of  Bureau  of  Minos, 
310. 
account,  trespassers  may  be  liable  to,  289. 
accretion  by  alluvion,  as  to,  282. 

whether  to   land    patented   or   to 
road  allowance,  282. 
acreage,  of  mining  lands,  284. 

acts,  regulations  for  the  purpose  of,  as  to,  carrying  out,  273. 
acts,  list  of  (See  Tabic  of  ^Statutes). 

action,  patent,  to  set  aside    a,    for    fraud,    whether    Attorney- 
General  necessary  party  to,  275. 
suit,  or  compensation,   may  be    brought    to  ascertain, 
when,  294. 
"  Actual  mining  operation,"  expenditure  on,  288. 

to  be  made  in,  286. 
operations,  forfeiture,  if  not  carried  on,  may 

work,  299. 
meaning  of,  288. 
mining,  working  conditions  as  to,  296. 
administrator,  of  estate  of  delinquent  co-owner,  or  co-lessee, 

notice  to,  290. 
adjacent  lands,  application  for,  to  show  discovery,  valuable,  or, 

284. 
no  adverse  claim,  284. 
age,  driver,  no  person  may  be  employed  as,  who  is  under  16 
years  of  age,  303. 
employee,  of,  to  be  made  by  employer  to  owner,  303. 
engine,  limit  of,  of  male,  who  may  have  charge  of,  etc., 

303. 
misrepresentation  of,  to  be  offenco  under  Act,  804. 

penalty  for,  304. 
young  person,  of,  declared   by  i»arent  or  guardian,   may 

exempt  from,  etc.,  304. 
person,  of,  employed,  to  be  set  forth  in  annual  statistical 
returns,  304. 
agent,  meaning  of,  268. 

return,  to  make,  owner  or,  305. 

false,  guilty  of  offence,  305. 
guilty  of  offence,  for  not  making,  when,  305. 
agents,  all,  t«»  oliservc  [iiovisions  <»f  Pjirt  IV.,  .'W)2. 

applications,  for  sale  of  mining  land,  to  receive,  278. 
appointment  of,  278. 

mine,  of,  to  keep  registry  recording  employment  of  boy 
or  young  person,  303. 
agreement,  compensation,  in  respect  of,  293. 
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agricultural,  lands  granted,  leased  or  located  for,  what  surface 

rights  reserved  to  the  Crown,  as  to,  267. 
Algoma,  requirements  of  mining  locations  in,  281. 
Algonquin  Park,  mining  exploration  and  prospecting  in,  when, 

286. 
alluvion,  land  created  by,  patentees  not  entitled  to,  282. 
ambiguities,  may  be  cured  by  reference  to  prior  maps  and  sub- 
sequent survey,  276. 
amendment,  of  Order  in  Council,  294. 

amount,  bounty,  of,  for  encouragement  of  iron  mining,  276. 
annual  statistical    return,    may    be    required    at  end  of    each 
month  or  quarter,   305. 
returns  to  be  made,  when,  304. 

what  information  to  contain,  304. 
apparatus,   stamps  or  other  crushing,   included   in  machinery, 

267. 
appeals,  inspectors  of  divisions,  from  decisions  of,  as  to,  273. 
appliances,  all,  of  whatsoever  kind  used  in  or  about,  or  in  con- 
nection with,  the  mine,  included  in  machinery,  267. 
applicant,    furnish,    should    within    specified     time,     surveyor's 
plan  of  field  notes  and  description,  283. 
purchase  price,  payment  of,  by,  284. 

requirements,  failing  to  comply  with, 

lapse,  as  to,  284. 
to  pay  one-quarter  of,  284. 
within  60  days,  284. 
three-quarters  of,  284. 

.  three  months  after  ap- 
plication, 284. 
application,  miner's  license,  for,  should  be  made  before  expira- 
tion of  license,  or  within  ten  days  thereafter, 
295. 
radius,  limit  of,  to  15  miles,  284. 
applications,  acres,  in  any  one  year  limited  to  320,  when,  284. 
lapsing,  or  becoming  abandoned,  entitles  applicants 

to  make  other  applications,  284. 
mining  lands,  for,  made  prior  to  13th  April,  1897, 
as  to,  285. 
appropriation,  iron  mining  fund,  for,  276. 

cease      and      determine, 
shall,  when,  276. 
aqueducts,  construction  of,  regulations  as  to,  273. 
maintenance,  regulations  as  to,  273. 
opening,  regulations,  as  to,  273. 
using  of,  regulations  as  to,  273. 
arbitrators,  appointment  of,  or  mining  boards,  regulations  as 
to,  273. 
mining  boards,  or,  duties  of,  as  to,  etc.,  273. 
powers  of,  293. 
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arbitrators,  powers  of,  293. 

mining    bwiixls,     mode   of   proce<lure,    as  to,    etc,    «>f 
273. 
powers,  as  to,  etc.,  of,  273. 
areas,  locations,  as  to,  to  be  not  less  than  40  acres,  282,  284. 

may  be  composed  of    separate,  284. 
artificial  reservoir,  explore,  no  right  of  entry  to,  294. 
assigns,  not  provided  in  section  35,  s.-s.  5,  288. 
astronomical,  bearings  of  outlines  of  mining  locations,  281. 

line,  preferred  to  magnetic,  284, 
Attorney-General,  action  to  set  aside  patent  or  Crown  grant, 

wlien  kIiouUI  Ijc  party  to,  276. 
when  need  not  be  party  to,  275. 
for    fraud,   whether  necessary   party 
to  an,  275. 
actions  in  which  patent  attacked  has  been 
set  aside,  when  a  ])arty  t«>,  275. 
upheld,  when  a  party  to,  275. 
consent    in    writing,    of,    requisite    to    insti- 
tute prosecution,  when,  313. 
auction,  public  (See  Piiblw  Auction),  286. 

balance,  Iron  Mining  Fund,  of,  to  be  returned  to  and  become 
part  of  the  consolidated  revenue  fund  of  the  province,  277. 
bearings,  mining  locations,  of,  course  of,  281. 

outlines,  locations,   of,  282. 
beer,  place  for  sale  of,  wages  not  to  be  paid  at,  304. 
beer-shop,  wages  not  to  be  paid  at.  304. 
blazing,  of  trees,  on  mining  claims,  as  to,  297. 
blasting,  regulations  as  to  (See  Regulations),  306. 
blocks,  included  in  machinery,  267. 
IxkIv,  corporate  (See  Corporate.  Bothj)^  295. 
boilers,  included  in  machinery,  267. 

book,  inspector,  to  be  kept  by,  to  contain  records  of  mining 
operations.  299. 
record,  of.  notice  of  abandonment  in,  300. 
boundaries,  claim,  of,  discovery  post  to  be  planted  in,  297. 

determining,  in,  astronomical  lines  preferred,  284. 
discrepancy,   between,   as  to,   284. 
lines,  length  of,  to  be  supplied  by  licensee,  to  In- 
spector, 299. 
surface   under,   by   lines   vertical    to   the   horieon, 
to  be,  298. 
boundary  line,  mining  claim,  of,  how  to  be  laid  out,  298. 

underbrush  on.  to  be  cut,  297. 
boundary  lines,  underbrush  along,  licensee  to  cut,  297. 
boy  (.See  Emploxjej'),  ;i02. 
building,  patentee  entitled  to  use  trees  for,  292. 

public,  no  right  of  entry  to  explore,  294. 
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Bureau  of  Minos,  and  officers,  277. 
Director  of,  277. 
establishment  of,  277. 
calendar  year,  claims,  not  more  than  four,  to  be  staked  In,  298. 
mining  operations  to  be  carried  on  in,  as  to,  299. 
number  of  claims  which  may  be  staked  within, 
298. 
cancellation,  of  Order  in  Council,  294. 

case,  under  Act,  not  to  be  removed  into  any  Court,  by  certio- 
rari, 281. 
cemetery,  no  right  of  entry  to  explore,  294. 
certified  copy,  of  field  notes  admissible  in  evidence,  283. 

patent   admissible   in   evidence,    283. 
certiorari,  case  under  Act,  not  to  be  removed  into  any  Court 

by,  281. 
chain  reserve,  along  chain  of  lake  or  river,  as  to,  281. 
chains,  included  in  machinery,  267. 

change  in  name  of  mine,  when  occurs,  notice  to  be  given  to 
inspector,    310. 
agent  of  mine,  when  occurs,  notice  to  be 

given  to  inspector,  320. 
owner  of  mine,  when  occurs,  notice  to  be 
given  to   inspector,   320. 
ofllcer   of   incorporated    company,    which    is   owner 
of  mine,  when  any  is  made,  notice  to  be  given 
to  inspector  of,  310. 
clay,  works  for  treating,  etc.,  Part  IV.  of  Act,  applies  to,  302. 
•'  clergy  lands,"  what  are,  269. 

included  in  Crown  lands,  267. 
clergy  reserves,  what  secularized,  269. 
claim,  ground  included  in  dimensions  of,  how  bounded,  298. 

location,    of,    surveyor's   plan,   etc.,   noc  regarded  as,   un- 
less filed  forthwith,  283. 
one,  no  more  than,  can  be  staked  by  licensee,  297. 
name  of,  to  be  supplied  by  licensee  to  inspector,  298. 
claims,  mining,  disputes  as  to,  etc.,  280. 

four  or  less,  held  by  same  licensee,  operations  may  be 

combined,  when,  298. 
four,  not  more  than,  to  be  staked  out  by  one  licensee 
in  one   year,  298. 
co-lessee,  delinquent,  notice  to,  290. 

co-lessees,  co-owners,    or,     contribution    of    proportionate  ex- 
penditure by,  290. 
combine  mining  operations,  when  licensee  may,  299. 
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commissioner  may  limit  time  for  completing  requirements,  284. 
refer    question    between    co-owner    and    co- 
owner  and  co-lessee  to  High  Court,  290. 
require   special   report,   311. 
report,  cause,  to  be  made  public,  311. 
"  common  school  lands,"  what  referred  to  by,  268. 
communication  from  one  part  to  another,  in  mine,  who  may 

take  charge  of,  303. 
compensation,  failure  to  agree  upon,  as  to,  293. 

may  be  given  in  manner  prescribed  by  Direc- 
tor, 293. 
may  be  ascertained  by  suit  or  action,  294. 
compass,    variation  in,  as  to  allowance  to  be  made  for,  284. 
company,   incorporated,   acreage   which   may   be   obtained   by, 
284. 
mining,    incorporated,  may   procure   miner's   license, 

295. 
organize,  licensee  may,  to  work  claim,  296. 
incorporated,    which    is    owner    of    mine,    when    any 
change  is  made  in  officer,  notice  to  be  given  to 
inspector,    310. 
compliance,  with  working  conditions,  as  to,  296. 
complaints,   to  be  laid   within   three  months,   314. 
conditions,  working,  compliance  with,  296. 

on  which  locations  to  be  held,  286. 
and  covenants,  lease  to  be  subject  to,  as  provided 
by  regulation,  287. 
conditional   acceptance   of   rent,   may   not   prevent    waiver  of 

forfeiture,  289. 
consent   by  owner   or    lessee,  or    locatee,  to    exploration,    as   to, 

294. 
consolidation  of  legislation  relating  to  mining  in  1892,  266. 

and   revision,   of  existing   mining   laws   In  1897, 
266. 
Consolidated    Revenue    Fund,    of    the    Province,    fees,    penalty 

and  fines,  to  form  part  of,  314.  . 
expenses  of  carrying  Act  Into 
effect  to  be  paid  out  of,  314. 
constables,  may  be  appointed  by  inspectors,  281. 
contract,  based  on  false  statements,  as  to,  291. 
contravention  of  sections  61,  62,  63  of  Act,  as  to,  303. 
contribution,   by   co-owners   or   co-lessees   of   proportional  «• 

penditure,  as  to,  290. 
construction,  aqueducts,  of  regulations  as  to.  273. 
ditches,  of,  regulations  as  to,  273. 
patent,  of.  when  other  grants  are  admissible  to 
aid    in.   276. 
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construction,  prior  patent,  of  a  subsequent  patent  cannot  aflfect,  276, 
race-ways,   of,  regulations  as   to,  273. 
road,  of,  regulations  as  to,  273. 
contiguous  locations,  expenditure  may  be  made  on  one,  287. 
conviction,  may  be  made  by  inspector  upon  view,  when,  314. 
co-owner,  delinquent,  notice  to,  290. 

co-owners,  or  co-lessees,  contribution  of  proportionate  expen- 
diture by,  290. 
copper,  nickel  and,  royalty  on,  271. 

from    ores    on    lands    patented 
after    1st    January,    1900, 
271. 
copy,  correct,  included  in  plan,  267. 

plan,   of,  may  be  made   by   inspector,  280. 
sworn,  admissible  in  evidence,  283. 
corners,  indication  of,  how  to  be  made,  where  rough  ground, 
297. 
post  to  be  planted  at  each  of  four,  how,  297. 
corporate  body,   proprietor,   who  is   the   immediate,   or  lessee, 
or  occupier  of  any  mines,  or   of  any    part 
tbereof,    included     in    meaning     of   word 
"  owner,"    267. 
rent,  who  merely  receives,  from  a  mine,  not 
included    in    meaning    of   word    "  owner,'* 
267. 
royalty,    who    merely    receives,    not    included 

in  meaning  of  word  "  owner,"  267. 
fine,  who  merely  receives,   from  a  mine,  not 

included  in  the  word  "  owner,"  267. 
proprietor,  who  is  merely,  of  a  mine,  subject 
to    any    lease,    grant    or    license    for    the 
working   thereof,    not    included    in    mean- 
ing of  word  "  owner,"  267. 
cost,  actual,  of  labour  and  explosives  for  mining  and  raising 
ores    or   minerals,    deducted    in   calculating   royalty, 
271. 
actual,  of  labour  and  explosives,  deducted  in  calculating 
royalties    on   ores,    won   from    lands    patented,    after 
1st  January,   1900,  272. 
treatment,  of,  subsequent  to  mining  and  raising  ore,  de- 
ducted in  calculating  royalty,  271. 
convictions,  of,  form  part  of  Consolidated  Revenue  Fund, 

314. 
survey,  of,  to  be  borne  by  applicant,  283. 
under  Act,  312. 
County  Court,  suit  or  action  for  possession,  may  be  brought 
in.  294. 
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Court  (See  ////;/»  Court),  291. 

case  not  to  be  removed  Into  any  Court,  by  eertiorari,  28L 
Justice,  of,  High,  Ontario,  jurisdiction  of,  274. 
covenants  and  conditions  of,  performed   and  fulfilled,  renewal 
of  lease  may  be  made,  287. 
and  conditions,   lease  to  be  subject   to,  as  provided 
by  regulation,  287. 
covenant,  re-entry  by  Crown  for  breach  of,  289. 

rent,   to   pay,    statutory,     lessee    may  be  liable  for 
without  any,  289. 
crops,  if  liable  to  damage,  no  right  of  entry,  294. 
Crown,  ministers  and  officers  representing,  may  waive  forfei- 
ture, 289. 
re-entry  or  taking  possession  after  forfeiture,  289. 
under  no  obligation  to  claim  forfeiture,  289. 
Crown  lands,  exploration,  withdrawn,  from,   persons  may  not 
explore  on,  274. 
explore,  on  which,  person  may,     for  mines  and 

minerals,    what,    274. 
exploring,  illegally,  penalty  for,  as  to,  274. 
minerals  on,  as  to,  274. 

location,  withdrawn   from,   persons  may   not  ex- 
plore on,  274. 
"  mining  locations,"  what  may  be  used  or  leased 

as,  274. 
occupying,  illegally,  penalty  for,  as  to,  274. 
cannot  be  marked  or  staked  out,  276. 
party  wall  between  adjoining  claims  to  be  left, 

300. 
possession  of,  resumed,  effect  of,  289. 
working,  illegally,  penalty  for,  as  to,  274. 
mines   on,   in   mining  division,   to   be  subject  to 

Part  III.  of  Act  and  regulations,  295. 
mines,   etc..   on,   reserved   by   the   Crown,   cannot 

be  marked  or  staked  out,  296. 
withdrawn  from  exploration  cannot  be  marked  or 

staked  out.  296. 
sold  as  mining  lands,  price  of,  285. 
Crown,    Court    cannot    enforce    specific    performance    against, 
when,  275. 
grant,  action   to  set  aside,   when   Attorney-General  if 

a  necessary  party  to.  275. 
unsurveyed    lands    of,    Xulliim    Tnnpus    Act,    does    not 
apply  to,  269. 
dam,  no  right  of  entry  to  explore,  294. 
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damage,  agroemont  for  compensation  for,  393. 
compensation  for  all,   as  to,   294. 
injury,    or,    to    surface,    the    Director   may    prescribe 
compensation  for,  293. 
dangerous  openings,  to  be  kept  fenced,  305. 
date,  of  record,  to  be  supplied  by  licensee  to  inspector,  299. 
decision,  of  inspector,  to  bo  final,  except  in  certain  cases,  280. 
decisions,  of  inspectors  of  divisions,  appeal  from,  as  to,  273. 
declaration,  of  tract  of  country,  as  mining  division,  as  to,  295. 
definition,  of  mining  rights,  289. 
surface  rights,  293. 
definitions,  "  his  interest,"  291. 
lessee  (See  Lessee). 
delinquent  co-lessee,  notice  to,  290. 
co-owner,  notice  to,  290. 
demise,  or    lease    of   mining    lands,  may  be    made    instead  of 

grant,  287. 
deposit,  of  ore,  discovery  of,  as  to  licensee,  296. 
rights  of  discovery  of  by  licensee,  296. 

individual  licensee  to  stake  out  on,  297. 
description,   in   patent,   when    extrinsic,    evidence   admitted   to 
explain,  276. 
of  location  to  be  furnished  by  applicant,  283. 
determination  of  boundaries  (See  Boundaries),  284. 
of  rights  in  case  of  forfeiture,  289. 
difficulties,  between  licensees,  settlement  of,  280. 
dimensions  of  locations,  what  are,  281. 
mining  claim,  298. 

to  be  bounded  under  surface  by  lines  vertical 
to  the  horizon,  298. 
director,  empowered  to  appoint  arbitrator,  when,  293. 
of  Bureau  of  Mines,  277. 

powers,     rights     and     authority 

of,  278. 
schedule,    to    prepare,    for    col- 
lecting   statistics,    and    send- 
ing   by    mail    to    owner    or 
agent,  305. 
discharge   of  boy  from  employ  upon   discovery  of   contraven- 
tion, 304. 
discontinuance  of  working,  duties  of  owner  as  to  prevention  of 
accident  on  property,  305. 
notice  to  be  given  on  recommencing  work,  310. 
discoverer,  definition,  former,  as  to,  296. 
dropped  in  consolidation,  296. 

first  of  valuable  metals  entitled  to  free  grant,  when, 
285. 
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discovery,  definition  of,  296. 

post  of  wood  or  iron,  296,  297. 
to  be  shown  on  plan,  298. 
posts,  how  should  be  marked,  297. 
what  should  be  shown  on,  297. 
how  should  be  marked,  297. 
should  be  planted,  how,  297. 
vein,  of,  licensee  who  is,  as  to  marking  out,  296. 
written  or  stamped,  what  to  be  on,  297. 
boundaries  of  claim,  to  be  planted  within,  297. 
discrepancy,  definition,  former,  as  to,  296. 

between,    and    work    on    ground,    284. 
between  boundaries,  as  to,  284. 
disputes    between    licensees,   inspector    shall    have    power  tO 

settle,  certain,  280. 
disqualification,  of  officer,  as  to,  owning  or  being  interested  In 

mining  claim,  279. 
District  Court,  suit  or  action  for  possession,  may  be  brought  In, 

294. 
ditches,  construction,  maintenance,  regulations  as  to,  273. 
opening,  regulations  as  to,  273. 
regulations  as  to,  273. 
using  of.  regulations  as  to,  273. 
divisions  of  Ontario,  territorial.  282. 
drilling,  exploratory,  with  diamond  drill,  277. 

rules  and  regulations 
regarding,   277. 
driver,  young  person,  none  shall  be  employed  as  such  who  is 

under  sixteen  years  of  age,  303. 
dualin,  regulations  for  (See  licoulntions),  306. 
dues,  payable  by  lessee  who  cuts  trees,  292. 

licensees  who  cut  timber  or  saw  logs,  292. 
patentees,  or  licensees  who  cut  trees,  292. 
duty,  what  lands,  ores  and  minerals,  exempt  from,  269. 
duties,   in   respect  of  minerals  extracted   from   lands  patented 
under  Free  Grants  and   Homesteads  Act,  prior  to 
14th    April,    1892,    queere    whether  same  are  free 
from,  269. 
prior  to  4th  May,  1891,  repealed,  269. 
of  Inspector,  powers  and,  279. 
dwelling  house,  no  right  to  enter  to  explore,  294. 
dynamite,  regulations  for  (See  Rrf/iilatinns),  306. 
employee,  boy  over  15  or  under  17,  employment  of,  below,  be- 
gins at  time  of  leaving  surface,  302. 
period  of  employment,  for  boy  or  young  person,  802. 
begins   at     time    of   leaving 
surface,  302. 
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employee,  licensee,  by,  any  person  may  be,  296. 

in  charge  of  engine,  etc.,   who  may  bo,  303. 
age   of,    when   represented   by   parent   or   guardian, 
may  exempt  owner  from  penalty,  304. 
employees,  boy  under  15  years  of  age  not  to  be  allowed  below 
ground,  302. 
girl  or  woman,  not  to  be,  302. 

number  of,  to  be  set  forth  in  aTinual  statistical  an- 
nual, 304. 
employer,  person  acting    as,    to  report    to    owner  or  agent  of 

mine,  303. 
employment,  of  persons  by  licensee  to  assist  in  work,  296. 
encroachment,  of  the  lake,  point  may  shift  with,  283. 
engine,  who  may  take  charge  of,  303. 
entertainment,  house  of,  wages  not  to  be  paid  at,  304. 
entrance  to  mine,  who  may  take  charge  of,  303. 
entrances  (See  Shaft),  305. 

entry,  right  of,  what,  prospector  or  employer  has,  294. 
evidence,  extrinsic,   when  admitted  to  explain  description   in 
patent,  276. 
certified  copy  of  patent  admissible  in,  283. 
sworn  copy,  admissible  in,  283. 

upon  oath,  may  be  taken  by  inspector  in  enquiry, 
311. 
examination  of  mine  by  inspector,  280. 

excuse,  may  be  proved  though  not  specified  in  information,  314. 
exemption,   from    penalty,    regarding   paying   wages   at   public 
house,  304. 
may  be  proved,   though  not  specified   in   informa- 
tion, 314. 
executors  of  co-owner  or  co-lessee,  notice  to,  290. 
expenses,  of  carryiug  Act  into  effect,  how  to  be  paid,  314. 
expenditure,  what  is  included  in,  290. 

to  be  made  in  actual  mining  operation,  286. 
may  consist  of    labour,    actually    performed    by 

grown  men  at  certain  computation,  237. 
where  two  or  more  locations  are  contiguous,  287. 
in  default  of,  rights  to  revert  to  Her  Majesty,  287. 
on  leased  lands,  288. 

not  made,  renders  lease  liable  to  forfeiture,  288. 
proportionate,    contribution    by    co-owners    or    co- 
lessees,  290. 
explore,  for  mines  or  minerals,  on  Crown  lands,  who  may,  274. 
penalty  for  attempting  to,  illegally,  274. 
miners'  license  authorizes  licensee  to,  296. 
explorer  or  prospector,  right  of  entry,  as  to,  294. 
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exploration  provided  In    mining    license,    may    be    made    by 
licensee,  296. 
Crown   lands  withdrawn   from,  cannot  be  marked 
or  staked  out,  286. 
exploratory  drilling,  with  diamond  drill,  277. 
explosives,  for   mining   and    raising,    actual    cost    of,    deducted 
from    value   of   ore    or   mineral    in    calculating 
royalty,  271. 
actual   cost  of,  deducted   In  calculating  royalty  on 
ores  won   from  lands  patented  after  1st  Janu- 
ary, 1900,  272. 
false  statements,  effect  of,  291. 

fee,  annual,  for  claim,  if  not  prepaid,  may  work  forfeiture,  299, 
fees,  for  miner's  license,  295. 

form  part  of  Consolidated  Revenue  Fund,  314. 
to  be  paid  by  licensee,  298. 
fencing,  duty  of  owner,  as  to,  305. 

patentee  entitled  to  use  trees  for,  292. 
field  notes,  certified  copy  of.  evidence,  283. 

to  be  furnished  by  applicant,  283. 
fifteen  miles,  limit  of  radius  of  application.  284 
filing,    of    surveyor's    plan,    when    regarded    as    constituting   a 

claim,   283. 
fine,  under  Act.  311. 

fines,  form  part  of  Consolidated  Revenue  Fund,  314. 
fire  clay,  mineral,  a,  294. 
firm,  acreage  which,  may  be  obtained  by.  284. 
foreman,  in  mine,  may  be  guilty  of  offence.  312. 
forfeiture.  Crown  under  no  obligation  to  claim.  289. 
mining  claims,  of.  disputes  as  to.  280. 
lease,  of,  mjichinery  may  be  removed  on,  when,  288. 

for  nou-expenditure,  '28H. 
defeated,  may  be,  by   lessee,   how,   289. 
Incurred,  not  to  be,  by  receipt  of  rent  unless  due  OB 

a  day  after  forfeiture   Inciirred,  289. 
re-entry,  by  Crown  officers,  289. 
mining  claim,  of.  may  be  caused  for  broach  of  sec 

51.  299. 
take  place,  may,   if  miner's  license  run  out  or  not 

renewed,  1*99. 
waived,  may  be,  288. 

take  place,  may,  If  annual  fee  not  prepaid,  299. 
take   place,    may,    if   actual   mining    operations   not 
carried  on,  299. 
form  of  miner's  license.  295. 

of  transfer  of  mining  claim  (See  Appendix  XL). 
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fraud,  whether  Attorney-General,  necessary  party  to  set  aside 

a  patent  for,  275. 
Free  Grants  and  Homesteads  Act,  269. 

compensation    for    damage, 

as  to,  294. 
patents  under,  prior  to  14th 
April,    1892;    quaere    as 
to  royalties    on    mine- 
rals,    extracted       from 
lands    patented    under, 
270. 
provisions  of    sections,    do 
not      apply      to     lands 
patented  under,  270. 
fuel,  patentee  entitled  to  use  trees  for,  292. 

pine  trees  not  to  be  used  for,  when,  292. 
furnaces,  included  in  machinery,  267. 

for  smelting,  etc..  Part  IV.  of  Act  applies  to,  302. 
garden,  no  right  to  explore,  294. 
gas,  wells,  Part  IV.  of  Act  applies  to  all,  302. 
gear,  winding  or  pumping,  included  in  machinery,  267. 
gin,  who  may  take  charge  of,  303. 
girl  (See  Employee),  302. 

gold  and  silver  mines,  quaere  whether  passed  by  patent  under 
Free    Grants    and    Homesteads   Act 
prior  to  14th  April,  1892,  270. 
reservations    of,    what   rescinded,    269. 
grace,  ninety  days  of,  given  for  payment  of  rent,  291. 
grant,  of  surface  rights,  296. 

free,  of  location,  when  discoverer  entitled  to,  285. 
grants,  patents,  when  other,  are  admissible  to  aid  in  construc- 
tion of,  276. 
gravel,  in  mineral,  294. 

great  seal,  grant  of  land  from  Crown  must  be  under,  275. 
ground-work,  on  the,  governs,  284. 
guardian,  misrepresenting  age,  to  be  liable,  304, 
gun-powder,  regulations  for  use  of,  306. 

Heir  and  Devisee  Commission,   commissioners   under,  are  not 

bound  by  strict  rules  applic- 
able to  Courts  of  law,  275. 
Crown  not  bound  to  issue  pat- 
ent to  claimant  found   en- 
titled by,  275. 
heirs,  entitled  to  personal  service,  291. 
meaning  of,  291. 
of  delinquent  co-owner  or  co-lessee,  notice  to,  290. 
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High  Court  of  Justice,  authority  of,  to  make  order  regarding 

contribution      between      co-owner 
and  co-lessee,  290. 
jurisdiction  of,   274. 
reforenco  to,  of  questions  between  co- 
owner  and  co-lessee,  290. 
meaning  of,  291. 
"  his  interest,"  meaning  of,  291. 
holding,  mining  claims,  staking  out,  and,  1!96. 
horizon,  ground  included  in  claim,  how  bounded,  298. 
horizontal,  measurements  of  mining  claim,  to  be,  298. 
house  of  entertainment,  wages  not  to  be  paid  at,  304. 
imprisonment  for  obstructing  party  wall,  300. 

under  Act,  312. 
improvements,  meaning  of,  291. 

inclined  plane,  may  be  taken  charge  of,  by  whom.  303, 
incorporated  company,  acreage  which  may  be  obtained  by,  284. 
mining  company,   may   procure  miner's  licenses, 
295. 
indictment,  may  be  made  under  Act,  314. 
inflammable  substance,  regulations  for,  306. 
information  to  be  laid  within  three  months,  314. 

what  need  not  be  specified  or  negatived  In,  314. 
injury,  agreement  for  compensation  for,  293 

to  surface,  director  may  prescribe  compensation  for,  293. 
personal,  notice  of,  to  be  given  to  director,  310. 
Summary  Convictions  Act  to  apply  to  offences,  314. 
inspection,  280. 

duties  of  owner  as  to,  279. 

may  be  had  of  book  containing  mining  claims,  298. 
Inspector,  local  agent,  or  (See  Tnaprrtor),  276. 

Director  of  Bureau  of  Mines  has  same  authority  as, 

278. 
decision  of,  in  cases  under  Act  to  be  final,  except  In 

certain  cases,  280. 
local  agent,  has  same  authority  as,  278. 
appointment  of,  for  mining  division,  278. 
of    mining    division,    shall    be   ofllcer   of    Bureau    of 

Mines,  278. 
duties  and  salary  of,  278. 
who  may  be  appointed,  278. 
powers  and   duties  of.  279, 
to  make  annual  report.  280. 
to  be  ex  officio  Justice  of  the  Peace,  280. 
may  be  Justice  of  the  Peace  without  property  quali- 
fications, 280. 
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Inspector,  may  be  Justice  of  the  Peace  without  residing  in  the 
district,  280. 
shall  have  power  to  settle,  summarily,  certain  dis- 
putes between  licensees,  280. 
decision  of,  in  cases  under  Act  to  be  final,  except  in 

certain  cases,  280. 
may  appoint  constables,  281. 
to  keep  book  for  recording  mining  claims,  298. 
to  keep  particulars  of  licensees'  notice  in  book,  299. 
to  enter  record  of  mining  operations  in  his  book,  299. 
notice  of  abandonment  to  be  given  by  lessee  to,  300. 
Inspectors  to  determine  interest  of  licensee  (See  Inspector),  300. 

may  be  directed  to  make  special  report  as  to  acci- 
dent, 311. 
may  conduct  inquiry,  into  cause  of  loss  of  life,  or 

personal   injury,  311. 
in  inquiry,  may  take  evidence  upon  oath,  311. 
obstruction  of,  in  performance  of  duty,  an  offence 

against  Act,   312. 
may  institute  prosecutions,  313. 
may  convict  upon  view,  when,  314. 
may  try  offences,  314. 

of  divisions,  appeals  from  decisions,  as  to,  272. 
intention  to  abandon,  notice  of,  to  be  given  by  licensee  to  in- 
spector, 300. 
interest  acquired  in  Crown  lands  or  mining  claim  by  ofllcer^ 
void,  278. 
in  mining  claim,  transfer  of,  296. 
of  delinquent  co-owner  of  co-lessee  may  vest  in  him, 

290. 
in  any  Crown   lands  or  mining  claim,   officer  cannot 
become  owner  of,   or  interested   in,  278. 
interpretation,  section  referring  to,  266. 

inquiry,  as  to  cause  of  loss  of  life  or  death,  may  be  made  by 
inspector,  311. 
evidence  may  be  taken  upon  oath   in,  311. 
iron,  royalty  on,  271. 

after  1st  January,  1900,  272. 
mining,  encouragement  of,  276. 

fund,  establishment  of,  276. 

regulations    to    be    made    under,    ZY6.     («ee    Ap- 
pendix I.) 
ore,  raised  or  smelted  in  province,  bounty  on,  276. 
metallic  product  of  ore,  276. 
post  may  be  of,  297. 
post,   discovery,  may  be  of,   297. 
steel,  or,  tamping  rod  not  to  be  used,  306. 

stemmer,  not  to  be  used,  306. 
wood,  or,  discovery  posts  should  be  of,  297. 
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Islands,  containing  not  raort»  than  30  acres,  as  to,  282. 
justice  of  the  peace,  inspector  may  be  ex  officio,  280. 
jurisdiction,  as  to  offences,  314. 
labor,  actual  cost  of,  deducted   from  value  of  ore  or  mineral, 
in  calculating  royalties,  271. 
actual  cost  of,  deducted  in  calculating  royalties  on  oral 
won  from  lands  patented  after  1st  January.  1900,  272. 
equivalent,   on   mines,    to   be   demised,   compliance   with 

working  conditions.  276. 
conditions  comiiliecl  witli,  on  mines,  as  to,  290. 
lake,  mining  location  on  chain  reserve  on,  281. 
land,  grant  of,  from  Crown,  must  be  of  record  under  the  Great 

Seal.  275. 
lands,  unsurveyed,  of  the  Crown,  Xullum  TcmpuK  Art  does  not 
apply  to,  269. 
rent  of,  287. 

graded  according  to  location  of,  287. 
leased,  expenditure  on,  288. 

subjacent,  or  adjacent,  liable  to  support  for,  293. 
lapsing,  of  applications  (See  Ajtitlirations),  284. 
law,  regulations,  certain,  after  publication  in  Ontario  Gazette 

to  have  force,  and  effect  of,  274. 
laying  out,  mining  claim,  298. 

lease  (See  LrnHcs), 

for  location,  not  to  be  issued  until  survey  filed,  284. 
of  surface  rights,  296. 

of  rich  section,  may  be  withdrawn,  by  regulations,  286. 
or   demise,   may   be  made   of  mining   lands,   instead   of 

grant,  287. 
to  be  subject  to  covenants  and  conditions  provided  by 

regulation,  287. 
may  provide  for  removal  of  machinery,  when,  288. 
forfeiture  of.  for  non-expenditure,  288. 
for  mining  claim,  when  licensee  may  obtain,  297. 
leased,  lands,  expenditure  on,  288. 
leases,  of  mining  locations,  shall  contain  reservations,  282. 

may  be  obtained  after  compliance  with  working  condi- 
tions, 297. 
of  mining  rights,  limitations  applicable  to,  292. 
legal  estate,  owner  of,  consent  by,  to  exploration.  294. 
legislation,  on  mining,  consolidated  and  amended,  in  1892,  266. 
lessee,  may  defeat  forfeiture,  how,  289. 

may  become  piirchaser,  when,  291. 

to  pay  dues  for  cutting  trees,  when,  292. 

to  give  holder  of  timber  licenHc  notice  to  clear,  wbeOt 

292. 
of  legal  estate,  consent  by,  to  exploration,  294. 
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letter,  notice  by  registered,  290. 

letters  patent,  Court  may  decree  issue  of,  274. 

Court  may  repeal  and  avoid,  when,  275. 

when    Court    has    not    jurisdiction    to    set    aside 

grant  of,   275. 
action  to  set  aside  (See  Potent). 
level,  may  be  taken  charge  of,  by  whom,  303. 
levels,  to  be  ventilated,  305. 

liable  to  pay  rent,  lessee  may  be,  on  implied  covenant,  289. 
license,  miner's  (See  Miner's  License),  299. 

shall  be  produced  to  inspector  by  licensee,  if  required, 
300. 
licensee,  to  blaze  trees,  and  cut  underbrush,  297. 

has  authority  contained  in  mining  license,  296. 
holding  four  claims  or  less  may  combine  operations, 

when,  299. 
in  default  of  complying  with  section  51,  may  have  his 

claim  forfeited,  299. 
may  abandon   mining  claim   by  giving  notice  to   in- 
spector,  300. 
may  employ  persons  to  assist  in  working,  296. 
may  organize  company  to  work,  296. 
may  work,  or  transfer  his   interest,  296. 
name  of,  on  discovery  post,  as  to,  297. 
no  individual,  can  stake  more  than  one  claim,  297. 
or  inspector,  to  file  record  of  mining  operations,  299. 
person,  any,  may  be  employed  by,  to  assist  in  work- 
ing, 296. 
right  of,  to  renewal  of  miner's  license,  295. 
shall  produce  license  to  inspector  if  required,  300. 
shall  prove  to  inspector  that  mining  license  in  force, 

if  required,  300. 
surface  rights  in  mining  divisions,  how  to  proceed  as 

to,  296. 
to  cut  timber  or  saw-logs,  may  enter  on  lands,  292. 
to  make  necessary  roads,  292. 

and  remove  trees,  292. 
to  supply  outline  sketch  to  inspector,  298. 
to  supply  to  inspector,  notice  in  writing,  with  his  name, 
and  number  of  his  license,  and  name  and  claim  of 
locality,  298. 
trees,  to  blaze,  297. 
who  has  complied  with  working  conditions  may  apply 

for,  and  obtain  patent,  297. 
work,  when  has  right  to,  296. 
underbrush,  cut,  what  shall,  297. 
underbrush,  to  cut  along  boundary  lines,  297. 
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licensee,  individuiil,  slijill  not  stake  out  more  than  one  claim,  297. 
mining  claims,  number  of,  which  may  stake  out,  and 

record,  298. 
fee,  annual,  $10,  in  advance,  298. 
to  pay  such  as  may  be  fixed  by  regulations,  298. 
not  to  stake  more  than  four  claims,  in  one  calendar 
year.  298. 
licensees,  disputes  between,  power  of  Inspector  as  to,  280. 
settlement  of  diflBculties,  etc.,  between,  280. 
who  are,  295. 

who  discover  vein,  rights  as  to  making  out,  296. 
to  pay  fees  of  10  per  cent,  in  advance,  298. 
not  entitled  to  valuable  water  power,  298. 
Lieutenant-Governor,   authority    of,   regarding  appointment  of 
Inspector  of  Mining  Division,  278. 
may    declare    tracts    of    country    to    be 

mining   divisions,    294. 
may   withdraw    rich    section    from    sale, 
286. 
life,  loss  of,  in  mine,  notice  of,  to  be  given  to  director,  310. 
limitations  may   bo   imposed   respecting  locations   rich  in  oils 
and  minerals,  284. 
applicable  to  leases  of  mining  rights,  292. 
line,  astronomical  (See  Astmnoniical  Line),  284. 
lines,  boundary,  to  be  supplied  by  licensee  to  inspector,  298. 
liquor,  place  for  sale  of,  spirituous  or  fermented,  wages  not 

to  be  paid  at,  304. 
local  officers,  to  receive  applications  for  sale  of  mining  lands, 

appointment  of,  278. 
locality,  of  claim,  to  be  supplied  by  licensee  to  Inspector,  298. 
locatee,  of  legal  estate,  consent  by,  to  exploration,  294. 
location,  of  surface  rights,  296. 

co-owners,   or   co-lessees   of,   contribution    of   propor- 
tionate expenditure,   by,  290. 
Crown  lands  withdrawn  from,  cannot  be  marked  or 

staked  out.  296. 
mining,  form,  size  and  price  of,  281. 
mining  (See  Miniuf/  fjf  tea  turns). 
regular,  mining,  dimensions  of,  281. 
areas  to  be  not  less  than  40  acres,  282. 
areas,  may  be  composed  of  separate,  284. 
sold  as  mining  lands,  price  of,  285. 
to  bo  held,  conditions  on  which,  286. 
when  contiguous,  expenditure  may  be  made  on  one, 
287. 
lode  (See  Appendix  III.). 
as  to,  296. 
rights  of  Individual  licensee,  to  stake  out  of,  297. 
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loss  of  life,  in  mine,  notice  of,  to  be  given  to  director,  310. 
machinery,  what  included  in,  267. 

may  be  removed,  according  to  proviso,  288. 
magnetic  line,  astronomical,  preferred  to,  284. 
maintenance,  of  roads,  regulations  as  to,  273. 
minerals,  on  Crown  lands,  as  to,  273.  " 
manager,  included  in  meaning  of  word  agent,  268. 
maps,  prior,  when  ambiguities  may  be  cured,  by  reference  to, 

276. 
manufactory,  no  right  of  entry  to  explore,  294. 
marble,  a  mineral,  294. 

mark  out,  mining  claim,  when  licensee  may,  296, 
marking,  or  staking  out,  mining  claim,  296,  297. 
right  of,  296. 

discovery  posts,  as  to,  297. 
out,  time  when,   to  be  supplied   by  licensee  to  inspec- 
tor, 298. 
out,  mining  claim,  what  shall  be  deemed  to  be,  297. 
measurements,  of  mining  claim,  to  be  horizontal,  298. 
mechanical  power,  where  employed  to  drive  engine,  etc.,  who 

may  take  charge  of,  303. 
Michipocoton,  division,  as  to,  295. 
mine,  nieauinj^  of  the  noun,  '2()6. 
meaning  of  the  verb,  266. 
entrance  to,  who  may  take  charge  of,  303. 
miner,  person  holding  miner's  license  may,  in  mining  division 
named  in  his  license  during  one  year,  exercise  author- 
ity, 276. 
miners,  of  iron  ore,  bounty  to,  276. 
mines,  Part  IV.  of  Act  applies  to  all,  302. 

mines,   in  or  upon  lands  patented  prior  to  4th  May,  1891,  in 
fee  simple,  pass  as  part  of  such  lands,  270. 
lands  on,  reserved  by  the  Crown,  cannot  be  marked  or 

staked  out,  296. 
regulations  relating  to,  previous  to  1845,  265. 
gold    and  silver,  qtutre,  whether   passed  by  patent  issued 
Free   Grants   and   Homesteads   Act,   prior   to   April 
14th,  1892,  270. 
Bureau  of,  and  Officers,  277. 
on  Crown  lands,  in  mining  divisions,  to  be  subject  to 

regulations,  295. 
expenditures    to    be    made    in    stripping,    and    opening 

up,  etc.,  286. 
Part  IV.  of  Act  applies  to  all,  302. 

on  Crown   lands,  in   mining  division  to  be  subject  to 
Part  III.  of  Act  and  regulations,  295. 
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mineral,  stone,  is  a,  294. 
gravel,  is  a,  294. 
marble,  is  a,  294. 
fire-clay  is,  294. 
(See  Aiiiutiftir  I  If.). 

in  place,  ore  or,  discovery  post,  to  be  planted  on,  297. 
minerals,  ores,    and,  other    than    silver,    nickel  and    copper,  and 
iron,  royalty  «)n,  271. 

after  1st  January,  1900,  272. 
Crown  lands,  on,  as  to,  274, 
in  place,  discovery  of,  as  to,  licensee,  296. 
reserved  to  Crown,  may  be  granted,  when,  293. 
found   in   party-wall   belong   to  owners  of   adjoining 

claims,  half  to  each,  300. 
opening   from   which   may   be  raised  or  taken.  Part 

IV.  of  Act,  applies  as  to,  302. 
sale  of,  value  to  be  set   forth  in  annual  statistical 

returns.  305. 
treatment    of,   to    be   set    forth    in   annual   statistical 

returns,  305. 
used,  to  be  set  forth  in  annual  statistical  returns,  305. 
lands,  on,  reserved  by  thi'  Crown,  cannot  be  marked 
or  staked  out,  296. 
mining,  meaning  of  the  participle,  266. 
division,  what  included  in,  267. 
rights,  meaning  of,  267. 
boards,  appointment  of  arbitrators,  or,  regulations  as 

to.  273. 
exploration  and  prospecting  in,  prohibited,  when,  286. 
lands,  sale  of,  by  local  agents,  278. 
lands  may  be  leased,  or  demised,  instead  of  granted, 
287. 
mining  claim,  acreage  of,  298. 

boundary  line  of,  how  to  be  laid  out,  298. 

dimensions  .of,  298. 

form  of  transfer  of  (See  Appendix  II.). 

horizontal,  measurements  of,  to  be,  298. 

how  to  be  laid  out,  298. 

interest  in.  transfer  of,  296. 

laying  out.  how  to  be  done,  298. 

marked  or  staked  out.  by  licensee,  may  be  mined 

by  him,  when,  298. 
marked  or  staked  out,  when  shall  be  deemed  to 

be,  297. 
measurements  of.  to  be  horizontal,  298. 
payment,  what,  necessary  to  be  made  for  patent 

or  lease,  297. 
purchase  price  of,  285,  297. 
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milling  claim,    record  of,  to  b  ?  mi'le  in  inspector's  office,  297. 
rental  of,  287.  297. 
right  to  mark,  or  stake  out,  when  licensee  has, 

296. 
staked  out,  not  more  than  one,  shall  be,  by  any 

individual  licensee,  297. 
surface,  boundaries  under,  to  be  deemed  to  be 

lines  vertical  to  the  horizon,  298. 
trees  standing  on,  to  be  blazed,  297. 
water   power,   valuable,   what  not  deemed    part 
of,  298. 
"  mining  claims,"  Crown  lands,  situated  within  a  mining  divi- 
sion,  may  be   occupied   and   worked   as, 
274. 
does  not  include  valuable  water  power,  298. 
disputes  as  to  existence  or  forfeiture,  280. 
as   to   extent   of   boundary  thereof, 
280. 
when  deemed  to  be  marked  or  staked   out, 

297. 
measurements  of,  to  be  horizontal,  298. 
number    of    which    licensee    may    stake    out 

and  record,  298. 
recorded,  to  be,  in  book,  by  inspector,  298. 
work  on,  time  not  to   run  when  suspended 

by  Order  in  Council,  300. 
staking  out  and  holding,  296. 
mining   company,    incorporated,    may   procure   miner's   license, 
295. 
conditions,  performance  of,  295. 
"  mining  division,"  when  the  surface  rights  have  been  disposed 
of,   in   a,   quaere,   whether   there   is   any   right    to 
stake,  269. 
mining  division,  Crown  lands  in  a,  quaere,  as  to  authority  to 
sell  or  lease,  as  mining  locations,  276. 
inspector,  how  notice  to  be  given  to,  when 

office  vacant.  280. 
Michipicoton,  295. 
patents    of,    regulations    relating    to    mining 

divisions  provide  for  the  issue  of,  276. 
portion  named   in   license,   may   be  explored 

by  persons  holding  miner's  license,  296. 
regulations  relating  to,  provide  for  issue  of 
patents  of  mining  claims,  276. 
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'*  mining  divisions,"  Crown  lands  not  situate  witliin,  may  be 
sold  or  leased  as  "  mining  locations," 
274. 
appointment  of  inspector  for,  278. 
boundaries,    limits   of,   may    be   amended, 

294. 
declaration  of  tract  of  country  to  bo,  295. 
Lieutenant-Governor  in  Council,  may  de- 
clare any  tract  of  country,  to  be,  294. 
limits  of,  may   be  extended   by   Order  in 

Council,  294. 
mines  on  Crown  lands,  in,  to  be  subject 
to  regulations,  295. 
miner's  license,  as  to,  295. 

company,   mining    (See   Mining   Company),   295. 
fee  for,  295. 

to  be  fixed,  295. 
force,  to  be  in,  for  one  year  from  date  thereof, 

295. 
form  of.  295. 

grant  of,  to  be  by  Director  of  Bureau  of  Mines 
how  long  In  force,  295. 

If  allowed  to  run  out,  may  work  forfeiture,  299. 
licensee,  whom  to  be  called,  295. 
may  not  be  transferred,  295. 
mining   company.    Incorporated    under   iaw^  of 
province,    applying    therefor,    may    obtain, 
295. 
oath,  proof  of,  under,  that   the  mining  condi- 
tions  have    been   duly   performed,    necesHnry 
to  renewal,  295. 
or   Inspector  of   division,   properly   authorized, 

295. 
partnership,  registered,  may  obtain,  295. 
person,  any,  may  obtain,  295. 
registered   partnership,  may  obtain,   295. 
renewal,  right  to.  when  shall  have,  295. 
transferable,  shall  not  be,  except  when,  295. 

with  what  consent,  295. 
want  of  renewal  of,  may  work  forfeiture,  299. 
mining  license,  form  of,  295. 

renewal,   application   for,   to   be   made  before 
expiration  of  license,  or  within  ten  days 
thereafter,  295. 
shall  be  produced  to  Inspector  by  licensee.  If 

required,  300, 
what  authorized   by,  296. 
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luiniug   location,    grantee   to   make    expenditure    in   strippinj?  or 
opening  up,  etc.,  286. 
rights    connected    with,    shall    revert   to    Her 
Majesty  in  default  of  expenditure,  287. 
"  mining  locations,"  what  are,  274. 

application  for,  to  be  accompanied  by  affi- 
davit, 284. 
declaration  as  to,  to  be  published  in  On- 
tario Gazette,  294. 
dimensions  of,  281. 
form,  size  and  price  of,  281. 
in  specified  townships,  dimensions  of,  282. 
in  unsurveyed   territories   to  be  surveyed 

by  Ontario  land  surveyor,  283. 
in  unsurveyed  territories,  to  be  connected 

with  previous  survey,  283. 
in   unsurveyed  territory,   in  Algoma,   281. 
in  Thunder  Bay, 

281. 
in  Rainy  River, 

281. 
in  Nipissing,  281. 
Lieutenant-Governor    may  declare    tracts 
of  country  to  be  mining  divisions, 

294. 
orders  of,  may  be  amended,  294. 
limits    may   be   extended,    cut   off,    or   di- 
minished, 294. 
magnetic  line,  astronomical,  preferred  to, 

284. 
published,  to  be,  in  Ontario  Gazette,  294. 
regular,  to  be  rectangular  in  shape,  281. 
reservation,  of  chain  reserve,  281. 
shall  conform  to  certain  requirements,  281. 
within    territories    of    Algoma,    Thunder 
Bay,  Rainy  Eiver,  and  Nipissing,  282. 
minlfig  operations,  actual  expenditure  on,  288. 

actual    (See  Actual  Mining   Operations),   299. 
plant,  proviso  for  removal  of,  in  case  of  forfeiture  or 

non-renewal,  288. 
record  of  verified  on  oath,  to  be  filed  by  licensee,  with 

inspector,  299. 
rights,  price  per  acre,  for  patent  of,  285. 
rentals  of,  288. 
definition  of,  289. 

reserved  to  Crown,  may  be  granted,  when,  293. 
'  lands  reserved  by  the  Crown,  cannot  be  marked 

or  staked  out,  290. 
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misrepresentation,  of  age,  to  be  offence  under  Act,  304. 
name,  of  licensee,  should  be  stamped  on  discovery  posts,  297. 

to  be  supplied  to  inspector,  298. 
neighbors,   injury  by  throwing  earth,  clay,  stone,  etc.,  or  by 
causing  or  allowing  water  to  flow  on  adjoining  claim,  301. 
nickel,  royalty  on,  271. 

and  copper,  royalty  on,  271. 

after   Ist  January,   1900,  272. 
Nipissing,  requirements  of  mining  locations,  in,  281. 
Nun  compo.'<  menfis,  provision  for  service  on  persons,  291. 
non-renewal,  proviso  for  removal  of  machinery,  on,  288. 
notice,  required  to  be  given,  may  be  given  to  Director  of  Bureau 
of  Mines,  in  certain  cases,  280. 
abandonment,  in  writing  to  be  given  by  licensee  to,  300. 
accident,  of,  to  be  given  In  writing,  311. 
delinquent  co-owner  or  co-lessee,  to,  290. 

heirs  of,  290. 
when     dates     from, 
290. 
explosion  or  accident,  to  specify  character  of,  311. 
name,  to  be  given  in  case  of  change  of,  of  owner  or 

agent,  310. 
new  shaft,  to  be  given  to  inspector  of  working  of,  310. 
officers,  name  of,  of  any  incorporated  company,  such  ns 

owner  of  mine,  to  be  given,  etc.,  310. 
persons  killed,  to  specify  number  of,  311. 
shaft,  of  discontinued  working  of,  to  be  given  to  in- 
spector, 310. 
writing,  in,  to  be  given  of  death   resulting  from  per- 
sonal injury,  311. 
Xullum  Tcmpm  Act,  does  not  apply  to  unsurveyed  lands  of  the 

Crown,  268. 
nursery,  no  right  upon,  to  explore,  294. 

number,  of  license,  of  licensee  to  be  supplied  to  inspector,  298. 
nuisance,  any  unfenced  shaft,  pit,  etc.,  to  be,  a,  305. 
obligation,  to  claim  forfeiture,  Crown  under  no,  289. 
obstruction,  of  party- wall  (See  Pa liy-imU)^  MOO. 

inspictur,  in  juTfommme  of  <luty,  an  offence,  312. 
occupy,  penalty  for  attempting  to,  illegally,  274. 
"  occupying  any  other  mining  claim,  or  persons  not,"  struck 

out  of  Act,  296. 
offence,  of  purchasing  or  becoming  proprietor,   or  Interested 
In  any  Crown  lands  or  mining  claim,  278. 
against  Act.  by  contractor,  312. 
age  misrepresentation  of,   to  be,  304. 
consist,  may,  of  not  giving  notice  of  change  of  owner- 
ship or  name  of  mine  to  inspector,  310. 
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oflence,  consist,  may,  in  not  giving  notice  of  accident  or  death,  311. 
damage,  for  causing,  or  causing  or  allowing  water  to 

flow  upon  neighbor's  claim,  etc.,  301. 
description  of,  what  shall  be  sufficient,  314. 
fence,  neglect  to,  shaft  or  opening,  to  be,  305. 
foreman,  may  be  committed  by,  312. 
obstructing  inspector,   312. 
officer,  is  guilty  of,  when,  278. 
punished,  not  to  be,  twice  for  the  same,  314. 
under  any  other  Act  or  otherwise,  prosecutions  may 

be  directed  for,  by  Court,  314. 
wages,  payment  of,  at  public  house,  etc.,  to  be,  304. 
offences,  obstructing  party-wall,  300. 
against  Act,  311. 

injury,  Summary  Convictions  Act  to  apply  to,  314. 
tried,  may  be,  before  two  Justices  of  the  Peace,  314. 

inspector,  314. 
view,    conviction   may   be   made   upon,   by   inspector, 
when,  314. 
office,  of  Mining  Inspector,  280. 

contiguous  to  public  house,  etc.,  what  not  to  be,  304. 
officer,  violating  provisions,  liable  to  penalty,  278, 

definition  of,  278. 
officers.  Bureau  of  Mines  and,  277. 

local,  to  receive  applications  for  sale  of  mining  lands, 

appointment  of,  278. 
appointed  under  this  Act  incompetent  to  purchase  or 
become  proprietors  of,  or  interested  in,  any  Crown 
lands  or  mining  claim,  278. 
peace,  may  be  appointed  by  inspector,  281. 
Crown,  of  the,  and  Ministers,  Acts  of,  289. 
oil  wells,  Part  IV.  of  Act  applies  to  all,  302. 

works,  for  treating,  etc..  Part  IV.  of  Act  applies  to,  302. 
Ontario  Gazette,  regulations  to  be  published  in,  as  to,  273. 

declaration     of     Lieutenant-Governor     as     to 
mining  divisions  to  be  published  in,  295, 
publication  of,  294. 
Ontario  Land  Surveyor,  milling  locations  in  unsurveyed  terri- 
tories, to  be  surveyed  by,  283. 
territorial  division  of,  282. 
opening  roads,  regulations  as  to,  273. 

aqueducts,  regulations  as  to,  273.  ^j^^ 

ditches,  regulations  as  to,  273, 

expenditures  to  be  made  in,  286.  ^3 

race-ways,  regulations  as  to,  273.  ^    284. 

up,  expenditure  on,  288.  jmplied  with 

285. 
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openings,  dangerous,  by  reason  of  depth,  to  be  kept  fenced,  305. 
operation,  actual  mining,  expenditure  to  be  made  in,  286. 

what  is  meant  by,  288. 
operations,  actual  mining,  expenditure  on,  in  case  of  lease,  288. 
actual  mining  (See  Actual  MiniiKj  Operations),  299. 
orchard,  no  right  upon,  to  explore,  294. 

Order  in  Council,   cases   requiring   Executive   action   previous 
to  1845,  were  dealt  with  by,  265. 
amended,   may   be,   294, 
cancelled,  may  be,  294, 
Court  cannot  enforce  specific  performance 

against  Crown,   when,   275, 
declaration,   limits  of,   294. 
limits  of  mining  division,  may  declare,  294. 
may  extend,  etc.,  294. 
mining  divisions,  as  to,  294. 
publication  of,  in  Ontario  Gazette,  294. 
work  on  mining  claims,  may  be  suspended 
by,  800. 
ore.  as  to,  296. 

blasting  or  breaking  in  roast  heaps  (See  Regulations),  306. 
deposit  of  discovery,  296. 
deposit  of,  discovery  of,  by  licensee,  296. 
Iron,  bounty  to  miners  or  producers,  276. 
or  mineral  In  place,  discovery  post  to  be  planted  on,  297. 
taken  for  purpose  of  experiment,  may  be  free  from  royalty, 
273. 
ores,  royalty  on,  271. 

minerals,  and,  other  than  silver,  nickel,  nickel  and  cop- 
per, and  Iron,  royalty  on,  after  1st  Jan.,  1900,  272, 
minerals,  and,  what  are  subject  to  royalty,  270. 
reserved  to  Crown,  may  be  granted,  when,  293, 
openings,  from  which  may  be  raised,  or  taken,  part  IV. 

of  Act  applies  as  to,  302. 
works,  for  treating,  etc.,  part  IV.  of  Act  applies  as  to, 
302. 
organization,  of  company  to  work,  as  to,  296. 
outcropping,  discovery  post  to  be  planted  upon,  297. 
outhouse,  no  right  of  entry  to  explore,  294. 
outlines  of  locations,  bearings  of.  282. 
owner,  agent,  or,  to  make  returns,  305. 

failing  to  make  returns,  to  be  guilty  of  offence,  305, 
legal  estate,  of,  consent  by,  to  exploration,  294. 
making  false  return,  guilty  of  offence,  305. 
mine,    of,    to    keep    registry    recording    employment   of 

boy  or  young  person,  302. 
of  mine,  when  change  occurs,  notice  to  be  given  to  in- 
spector, 310. 
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owners,   of  mint-,   to   keep   registry   recording   employment    of 

boy  or  young  porson,  302. 
parent,  misrepresentation  of  age,  to  be  liable  for,  304. 
partnership,  acreage,  which  may  bo  obtained  for,  284. 
party  wall,  meaning  of.  267. 

common,  to  be  used  in,  by  all  parties  as  roadway, 

300. 
fifteen    feet    thick,    to    be    left    between    adjoining 

claims  on  Crown  lands,  300. 
not  to  be  constructed    by    any    person    throwing 

stones,  etc.,   300. 
person  obstructing  liable  to  fine,  300. 
removal  of,  liability  to  construct  new  roadway,  300. 
patentee,  trees,  to  pay  dues  for  cutting,  when,  292. 

alluvion,  not  to  be  entitled  to  land  created  by,  282. 
riparian  proprietor,  where  there  is  a  road  allowance 

is  not  a,  282. 
trees,  may  cut  and  use  certain,  292. 
patent,  action  to  set  aside,  when  Attorney-General   is  neces- 
sary party  to,  275. 
cases   in   which,   has   been    upheld, 
Attorney-General    being    party 
to,  275. 
cases   in    which,   has   been   upheld, 
Attorney-General      not      being 
party,   275. 
fraud,  for,   whether   Attorney-Gen- 
eral necessary  party,  to,  275. 
patent,  certified  copy  of,  admissible  in  evidence,  283. 

Crown  not  bound  to  issue  a,  to  claimant  found  entitled 

by  Heir  and  Devisee    Commission,  275. 
construction  of,  when  other  grants   are  admissible  to 

aid  in,  276. 
description    in,    when    extrinsic    evidence    admitted    to 

explain,  275. 
mining  claims,  of,  regulations  relating  to  Mining  Divi- 
sions, provide  for  the  issue  of,  276. 
subsequent,    cannot    affect    the    construction  of  prior 
patent,  276. 
patent  for  mining  claim,  when  licensee  may  obtain,  297. 
patents,  mining  locations,  for,  shall  contain  reservations,  282. 
construing,  in,  reference  to  description  by  metes  and 

bounds,  may  be  made,  283. 
land,  what,  will  pass  under  description  in,  283. 
location,  for,  not  to  issue  until  survey  filed,  284. 
mining  claim,  for,  by  licensee  who  has  complied  with 

working  conditions,   297. 
mining  rights,  for,  price  per  acre,  for,  285. 
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proviso,  may  be  proved  though  not  specified  in  information, 
314. 
issued  prior  to  4th  May,  1891,  royalties,  etc.,  in,  re- 
pealed, 269. 
reservation,  shall  contain,  of  pine  trees,  291. 
payment,  iron  mining  fund,  may  be  made  on  pro  rata  basis,  276. 

patent  or  lease,  what  necessary  to  be  made  for,  297. 
payments,  what  are  included  in,  290. 
peace  officers,  may  be  appointed  by  inspector,  281. 
penalty,  officer,  against,  who  violates  provisions  of  section  18, 
278. 
damage  or  injury  or  allowing  water  to  flow  on  ad- 
joining claim,  for  causing,  301. 
exemption  from,  in  case  age  represented  by  parent  or 

guardian,  304. 
indicted,  person  may  be,  for,  314. 
party  wall,   for  obstructing,  300. 
penalties,  against  Act,  311. 

form  part  of  Consolidated  Revenue  Fund,  314. 
person,  owner,  immediate  proprietor,  or  lessee  or  occupier  of 
any  mine,  or    of    any    part    thereof,    included  In 
meaning  of  word,  who  is,  267. 
fine,  who  merely  receives,  from  a  mine,  not  included 

in  meaning  of  word  owner,  267. 
owner  of  the  soil,  who  is  merely  the,  and  not  inter- 
ested in  the  minerals  of  the  mine,  not  included  in 
the  meaning  of  the  word  owner,  267. 
proprietor,  who  is  merely  a,  of  a  mine,  subject  to  any 
lease,    grant   or   license   for   the   working   thereof, 
not  included  in  meaning  of  word  owner,  267. 
rent,  who  merely  receives,  from  a  mine,  not  included 

in  meaning  of  word  owner,  267. 
royalty,  who  merely  receives  a,  not  included  in  mean- 
ing of  word  owner,  267 
person,  young,  male  (See  Kmploifcc),  302. 
personal  service,  necessary  on  heir,  291. 

••  })ersonally,  and  not  through  another,"  struck  out  of  Act,  29  6. 
pine  trees,  reserved  in  patents,  291. 
not  to  be  cut,  when,  292. 

used  for  fuel,  when,  292. 
pit,  included  in  abaft,  267. 
pits,  Part  IV.  of  Act  applies  to  all,  802. 

to  be  kept  fenced,  305. 
place,  minerals  in,  discovery  of,  by  licensee,  296. 
plan,  what  Included  in,  267. 
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plan  of  workings  of  mine  to  be  produced  to  Inspector  on  ex- 
amination,   280. 
to  be  shown  of  mine  up  to  within 
six    months    from    time    of    in- 
spection, 280. 
to  be  marlced  to  show  progress  of 
worlcings  up  to  time  of  inspec- 
tion, 280. 
inspector,  entitled  to  take  copy  or  tracing  thereof,  280. 
supplied,  to  be,  by  licensee  to  inspector,  298. 
surveyor,  of,  to  be  furnished  by  applicant,  293. 
plane,  inclined  (See  Inclined  Plane),  303. 
plant,  mining  (See  Mining  Plant). 

what  included  in,  288. 
planting,  discovery  posts,  as  to,  297. 

posts,  of,  if  impracticable,  how  to  be  indicated,  297. 
pleasure  ground,  no  right  upon,  to  explore,  294. 
plural,  included  in  singular,  290. 

possession,  taken  by  Crown  after  forfeiture,  as  to,  289. 
post,  discovery  (See  Discovery  Post). 
iron,  may  be  of,  297. 
number,  what,  to  be  on,  297. 

planted,  to  be,  at  each  of  four  corners,  how,  297. 
removal  of,  by  licensee  or  any  person  on  his  behalf,  may 

cause  forfeiture,  299. 
situation   of,  to   be  shown  on   notice  by  licensee  to   in- 
spector, 299. 
to  be  shown  on  plan,  298. 
witness,  placed,  how  to  be,  297. 
wood,  may  be  cut  of,  297. 
posts,  discovery,  of  wood  or  iron,  297. 

corner,  to  be  shown  on  plan,  298. 

planting  of,  in  case  of  impracticability  of  ground,  297, 
powder,  withdrawing  charge  of  (See  Regulations),  306. 
powers,  and  duties  of  inspectors,  279. 

arbitrators  as  to,  293. 
powers,  of  valuator,  as  to,  293. 
price,  per  acre,  of  mining  lands,  285. 

for  patent  of  mining  rights,  285. 
producers  of  iron  ore,  bounty  to,  276. 
priority,   applicant   having,    entitled   to   ores   reserved,    to   the 

Crown,  293. 
proprietor,  of  mining  lands  or  mining  claim,  officer  cannot  be- 
come, 278. 
proportionate    expenditure,    contribution    of,    by    co-owners    or 
co-lessees,  290. 
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prosecution,  adjournment  may  be  made  by  Court,  314. 

consent  of  Attorney-General  to,  when  necessary  to 

be  procured,  313. 
not  to  be  instituted  if  reasonable  means  taken  to 

prevent  offence,  313. 
may  take  place  before  two  Justices  of  the  Peace, 
314. 
prospector,  or  explorer,  right  of  entry  to,  294. 
protest,    that    rent    accepted    conditionally    may    not  prevent 

waiver  of  forfeiture,  289. 
punishment,  indictment  for,  314. 

public  lands  of  Ontario,  history  of  from  time  of  acquisition  by 
Crown  till  they  become  subject  to  Provincial  legislap 
tlve  control,  268. 
auction,  rich  section  may  be  offered  for  sale,  by,  286. 
building,  no  right  of  entry  to  explore,  294. 
house,  wages  not  to  be  paid  at,  304. 
publication,  regulations,  of,  in  Ontario  Cazettc,  as  to,  273. 

Order  in  Council,  of,  294. 
pumping  gear,  winding  or,  Included  in  machinery,  267. 
purchase,   of   mining   lands   or   mining   claim,    by   officer,    for*| 
bidden,  278. 
of  mining  lands,  or  mining  claim,  by  officers,  vold^| 

278. 
money,  first  year's  rental,  may  be  treated  as,  wheiv| 

291. 
price  of  mining  claim,  285,  297. 
purchaser,  lessee  may  become,  when,  292. 

supplying  information,  to  Intending,  278. 
qualification,  may  be  proved,  though  not  specified  In  informa- 
tion, 314. 
quantity,  of  mineral,  undressed,  to  be  set  forth  in  annual  stat- 
istical returns,  304. 
quarricH,  Part  IV.  of  Act  ap])lie.s  to  all,  .'J02. 
rnce-wjiys,  opening,  regulations  as  to,  273. 

construction,    regulations   as    to,   273. 
maintenance,  regulations  as  to,  273. 
using  of,  regulations  as  to,  273. 
radius  of  application  limited  to  15  miles,  284. 
15  miles,  limit  of  licensee.  298. 

mining  claims,   as  to,  within,   298. 
Rainy  River,  requirements  of  mining  locations  In,  281. 
rate,  at  which  royalty  to  be  reckoned,  271. 
reasonable  means,  to   prevent    contravention,    what    may    be 

proved,  as  to,  303. 
reckoned,  rate,  at  which  royalties  are  to  be,  271. 
record,  grant  of  land  from  Crown,  must  be  of,  275. 

of  claim  in  Inspector's  office  fixes  day  when  royalties 
may  begin,  297. 
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record  of  claim,    date   of,  to  be   supplied  by   licensees  U)  inspec- 
tor, 299. 
of  mining  claim  to  be  in  inspector's  office,  297. 

operations  verified  on  oath,  to  be  filed  by  in- 
spector, 299. 
receipt,  of  rent,  may  waive  forfeiture,  289. 

not  a  waiver  of  forfeiture  except  it  be  of  rent 
due  on  a  day  after  forfeiture  was  incurred, 
289. 
registered  partnership,  may  procure  miner's  license,  295. 
registry,  entries  to  be  made  therein,  303. 
to  be  produced  to  inspector,  303. 

record  of  employment  of  boy,  etc.,  to  be  kept  in,  302. 
Regulations,  as  to  ventilation,  305. 

accommodation  to  dry,  and  change  clothes,  308. 
accumulation  of  water  not  to  be  allowed,  307. 
appliances  for  pumping,  mine  to  be  provided  with, 

307. 
arbitrators  or  mining  boards,  for  appointment  of, 

as  to,  273. 
blasting,  for,  308. 
boiler  (See  Steam  Boiler),  309. 
break,  tackle  to  be  provided,  308. 
break,  308. 

cage,  position  of,  to  be  shown  by  indicator,  308. 
casing  in,  of  ladders,  307. 
chain,  short  coupling,  when,  may  be  single  linked, 

308. 
chain,  single  linked  not  to  be  used,  when,  308. 
charge,   withdrawing,   308. 
clothes,   proper   place   to   be   provided   for   drying 

and  changing,  308. 
conical,  when  drum  is,  as  to,  308. 
cased,   workings   to  be,   when,   307. 
cover  for  head,  to  be  provided,  308. 
communication,  means  of,  to  be  provided,  307. 
damage  to  mining  appliances,  as  to,  309. 
drawing  or  drilling  out  of  charge,  how  to  be  done, 

308. 
drum  of  machine,  to  have  flanges,  308. 

horns,    308. 
on  machine,  when  to  be  used,  308. 
when  conical,  as  to,  308. 
entrances,  to  be  fenced,  307. 
fence,  may  be  temporarily  removed,  when,  307. 
fenced,  top  of  shaft  to  be,  307. 
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Regubitions,    fencing  off,  jxirtions,  307. 

fenced,  entrances  to  be,  307. 

exposed  and  dangerous  parts  to  be,  308. 
flanges  on  drum  of  machine,  308. 
fly-wheel  to  be  securely  fenced,  308. 
foot-way  to  be  provided,  308. 
guage,  steam,  to  be  attached  to  boiler,  309. 

water,  to  be  attached  to  boiler,  801). 
guides,  to  be  provided,  307. 
gun  powder,  for  use  of,  etc.,  306. 
head,  for,  cover,  to  be  provided,  308. 
horns,  drums  of  machine  to  have,  308. 
Indicator,  308. 

iron  or  steel  pricker  not  to  be  used,  306. 
ladder  to  be  provided,  308. 

to  have  substantial  platform,  308. 
not   to  be  fixed   vertically  of,   for  hanging 
position,  when,  308. 
ladders,  casing  in  of,  307. 
lessee,  who  is,  309. 
line,  workings  to  be,  when,  307. 
lowering  persons  in  shaft,  as  to,  308. 
niacliine,  wiiat  shall  have  drums  on,  808. 
machinery,  mine  to  be  provided  with,  307. 

exposed,  dangerous  part,  to  be  fenced, 
308. 
man  holes,  to  be  provided,  as  to,  306. 
occupier,  of  any  mine,  who  is,  309. 
owner,  whom   included  in  term,  309. 
])aynient,  of   bounty,  not  to  be  made   till   regula- 
tions approved,  276. 
powder,   withdrawing  charge,   306. 
pressure  of  steam,  to  be  shown,  309. 
proprietor,  who  is,  309. 
raising  persons  In  shaft,  as  to,  308. 
removal  of  fence,  when,  307. 

relating  to  Mining  Divisions  (See  Apih'tidix  I.),  838. 
road,  position  of,  to  be  shown  by  indicator,  308. 
roast  heaps,  blasting,  or  breaking  up,  306. 
removal,  of  mining  appliances,  as  to.  309. 
rope,  to  prevent  slipping,  808. 
royalty,  person  who  merely  receives,  not  owner, 

when.  309. 
safety  valve  (See  Valre,  Safrt]f),  309. 
height  of,  in,  to  be  shown,  309. 
gauge,  to  be  attached  to  boiler,  309. 
secure,   workings,   to  be,  when,  307. 
signals,  distinct  and  definite,  means  of,  to  be  pro- 
vided. 307. 
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Regulations,  .sli[)t)ing,  to  j)revent  rope,  .308. 

steam  pressure,  to  be  shown,  309. 

timber,  workings  to  be,  when,  307. 

to  be  published  in  Ontario  Gazette,  273. 

laid  upon  table  of  Legislative  Assembly,  274. 
under  Act,  295. 
underground  road,  how,  to  be  constructed,  306. 

tool  not  to  be  used,  when,  306. 
valve,  proper  safety,  to  be  provided,  309. 
waggons  running  on  tram  roads,  306, 
weight,  exceeding  10  tons,  as  to,  306. 
water,  flowing  of,  not  allowed,  when,  307. 
water  gauge  (See  Gauge,  Water). 

height  of,  in  boiler,  to  be  shown,  309. 
mine  to  be  kept  free  from,  307. 
what,  shall  be  provided  by,  277. 
regular,  mining  locations,  to  be  rectangular  in  shape,  281. 

dimensions  of,  281. 
removal,  of  case,  not  to  be  made  into  any  Court  by  certiorari, 
281. 
trees,  by  licensees,  as  to,  292. 
party  wall  (See  Party  Wall). 
of  miner's  license,  295. 
renewal  of  lease  of  mining  lands  may  be  had,  287. 
at  expiration  of  second  term,  287. 

every  20  years,  287. 
proviso     for    removal     of    machinery    on    non- 
renewal of,  288. 
rent,  to  be  60  cents  per  acre  for  lands  not  specified  in  sec.  31, 
s.-s.  1,  287. 
if  unpaid,  how  lessee  may  defeat  forfeiture,  289. 
received  conditionally,  may  not  prevent  forfeiture,  289. 
reserved,  statutory,  lessee  may  be  liable  for,  without  ex- 
press covenant,  289. 
rental,  of  location,  as  to  payment  of,  284. 
for  first  year  $1  per  acre,  287. 
for  each  subsequent  year,  25  cents  per  acre,  payable  in 

advance,  287. 
of  mining  rights,  288. 

contribution  of,  by  co-owners  or  co-lessees,  290. 
first  year's,  may  be  treated  as  purchase  money,  when, 

291. 
of  mining  claims,  rate  of,  287,  297. 
re-entry,  by  Crown,  after  forfeiture,  289. 

repeal,  of  royalties,  in  patents  prior  to  4th  May,  1891,  as  to,  269. 
report,   of  Inspector,   to   be   laid    before   Legislative   Assembly 
each  year,  280. 
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requirements,  mining  locations,  to  be    rectangular    in    shape, 
281. 
time  for  completing,  may  be  limited   by  Com- 
missioner, 284. 
rescission,  of  reservations  of  gold  and  silver  mines,  as  to,  270. 
reservations,  of  gold  and  silver  mines,  what  rescinded,  269. 
may  be  dispensed  with  in  case  of  Islands,  282. 
for  road  allowance,  may  be  dispensed  with,  282. 
to  be  made  in  patents  and  leases,  282. 
of  road  allowance,  when  discretionary,  283. 

imperative,   283. 
of  timber,  291. 

returns,  annual,  statistical  (See  Annual  Statistical 
Jilt  urns). 
returns,  incorrect,  or  false,  to  be  deemed  an  offence,  305. 
reverter,  of  interest  purchased  by  inspector,  as  to,  278. 

rights  to  Her  Majesty,  in  default  of  expenditure, 

297. 
mines    and    niinenils,    in    case    of    nun -expenditure, 

289. 
Interest  to  Crown,  where  Crown  resumes  posses- 
sion, 290. 
roadway,  party  wall  between  adjoining  claims,  may  be  used, 

as,  300. 
rich  section,  may  be  withdrawn  from  sale,  286. 
ridge,  of  road  allowance,  mining  location  on  lake  or  river,  281. 
right  to  stake,  unavre  whether  there  is  any,  when  the  "  surface 
rights  "  have  been  disposed  of,  in  '*  mining  division,"  269. 
right,  of  marking  or  staking  out,  as  to,  296. 

of  entry  what,  prospector  or  explorer,  has,  294. 
rights,  in  location,  to  revert  to  Her  Majesty,  287. 

determination  of,  in  case  of  forfeiture  for,  289. 
surface  and  mining,  as  to,  293. 
riparian  proprietor,  patentee  is  not,  where  there  is  a  road  al- 
lowance, 282. 
riot,  near  public  works.  Act  respecting,  301. 

Act   respecting,   proclamation    declaring   that   Act   not    in 
force,  301. 
may  be  proclaimed  to  be  in  force,  301. 
river,  mining  location  on,  chain  reserve  on,  281. 
road  allowance,  mining  location  on  lake  or  river,  281. 
as  to,   statutory,  282. 
when  reservations,  discretionary,  283. 
imperative,  283. 
travelling,  in  mine,  to  be  ventilated,  305. 
underground,  how  to  be  constructed  (See  IfrgitlatioM),  806. 
roads,  opening,  273. 

as  to  making,  necessary,  by  licensees,  292. 


IVDEX  1241 


O^TAlllO— Continued. 

Mines  Act—Continued. 

roads,  construction,  273. 

maintenance  of,  273. 
using  of,  273. 
rocks,  works  for  treating,  Part  IV.  of  Act  ai)plie.s  to,  302. 
ropes,  or  tools,  included  in  machinery,  267. 
royalty,  what  lands,  ores  and  minerals  exempt  from,  269. 
what  ores  and  minerals  are  subject  to,  270. 
rate  at  which  reckoned,  271. 

is  reserved   in   respect  of  certain   ores  and   minerals, 
notwithstanding  that  it  is  not  expressly  reserved 
by  the  grant,  patent,  or  lease  of  the  land,  271. 
what  is  highest  rate  which  may  be  levied,  271. 
ore  taken  for  purpose  of  experiment  may  be  free  from, 
273. 
royalties,  prior  to  May,  1891,  repealed,  269. 

in  respect  of  minerals  extracted  from  lands  patented 
under  Free  Grants  and  Homesteads  Act,  prior  to 
14th  April,   1892,   quaere  whether  same   are  free 
from  royalties,  270. 
how  calculated,  271. 
when  calculated,  271. 

when  not  to  be  imposed  or  collected,  271. 
reserved  by  section  4,  to  be  in  lieu  of  larger  royalties 

reserved  under  section  3  of  54  Vict.,  271. 
on   ores    or   minerals   after   1st   January,    1900,    how 

reckoned,  272. 
calculation  of,  on  ores  won  from  lands  patented  after 

1st  January,  1900,  as  to,  272. 
payable,  how,  on  ores  won  from  lands  patented  after 

1st  January,  1900,  how  payable,  272. 
on  mining  claims,  when,  and  how,  reckoned,  297. 
rules  (See  Regulations). 

sale,  of  rich  section,  may  be  withdrawn,  by  regulations,  286. 
of  mineral,  to  be  set  forth  in  annual  statistical  returns, 

305. 
of  mining  lands,  by  local  agents,  278. 
salt  wells,  Part  IV.  of  Act  applies  to  all,  302. 
sands,  works  for  treating,  etc.,  Part  IV.  of  Act   applies  to,  302. 
"  school  lands,"  what  referred  to  by,  268. 

included  in  Crown  lands,  267. 
section,  rich,   in  ores  and  minerals,  may  be  withdrawn  from 
sale,  286. 
of  map,  included  in  plan,  267. 
secularization,  of  clergy  reserves,  269. 
service  on  infants,  provisions  as  to,  291. 
persons  non  compos  mentis,  291. 
personal  (See  personal  service). 
separate  locations,  areas  may  be  composed  of,  284. 
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settlement,  between  licensees,  of  dlfficultios,  etc.,  280. 
shaft,  may  be  taken  charge  of,  by  whom,  303. 
of  In  abandoned  mine  to  ho  fenced,  305. 
entrance,  to,  to  be  kept  fenced,  305. 
what  included  in,  267. 
shafts,  expenditures  to  be  made  in  sinking,  286. 
sinking,  expenditure  on,  288. 
to  be  ventilated,  305. 
shop,  beer  (See  Itccr  »S7jo/>). 

silver,  mines,  gold  and,  quaere  whether  passed  by  patent  Free 
Grants   and    Homesteads    Act,    prior   to   14th 
April,  1892,  270. 
ores  of,  royalty  on,  271. 

reservations  of  gold  and,  what  rescinded,  269. 
royalty  on,  after  1st  January,  1900,  272. 
singular,  included  in  plural,  290. 
sinking,  shafts,  expenditure  on,  288. 

to  be  made  in,  286. 
sketch,  outline,  to  be  supplied  by  licensee,  to  inspector,  298. 
specific    performance,    when    Court    cannot    enforce,    against 

Crown,  275. 
spirits,  place  for  sale  of,  wages  not  to  be  paid  at,  304. 
spring,  land  on  which,  is  situated,  no  right  of  entry  to  explore, 

294. 
stake,  quaere  whether  there  is  any  right  to,  when  the  "  surface 
rights  "  have  been  disposed  of  in  a  "  mining  divi- 
sion," 269. 
out,  mining  claim,  when  licensee  may,  296. 
staking  out,  time  when,  to  be  supplied  by  license  inspector,  298. 
or  marking,  mining  claim,  296. 
and  holding,  mining  claims,  296. 
right  of,  marking,  or,  296. 
and  holding,  mining  claims,  296. 
mining  claim,  what  shall  be  deemed  to  be,  297. 
not  more  than  one  claim,  shall  be,  by  any  indivi- 
dual, licensee,  etc.,  297. 
stamps,   or  other  crushing  apparatus   included   In   machinery, 

267. 
statistics  (See  Annual  Statistieal  Returns). 

Director  of  Bureau  of  Mines,  to  prepare  schedule,  805. 
statutes,  Act  respecting  riots  near  public  works,  301. 
steam,  or  other  engines,  included  in  machinery,  267. 
steel,  tool,  on  iron  ore,  not  to  be  used,  when,  306. 
stone,  definition  of,  294. 

stripping,  expenditures,  on  leased  lands,  288. 
to  be  made  in,   286. 
the  vein,  definition  of.  288. 
subjacent  lands,  liable  to  support   for,  293. 
subsequent  damage,  compensation  for,  294. 
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suit  or  action,  may  be  brought  to  ascertain  compensation,  when, 

294. 
Summary  Convictions  Act,  to  be  applied  to  offences,  814. 

sumps,  to  be  ventilated,  305. 

superintendent,  included  in  meaning  of  word  agent,  268. 
support,  right  to  reasonable  and  necessary,  as  to,  293. 
surface,  ground  under,  to  be  bounded  by  lines  vertical  to  the 
horizon,  298. 
rights,  and  mining  rights,  as  to,  293. 

definition  of,  293. 
injury    to,    director   may    prescribe    compensation    for, 

293. 
right,  right  of  entry  upon,  294. 
rights,  meaning  of,  267. 

rights,    injury    to,    director    may    prescribe    compensa- 
tion for,  294. 
what  included  in  word,  294. 
"  surface  rights,"   when  disposed   of,  in  a  "  mining  division,'* 
quaere    whether    there    is    any    right    to 
stake,  269. 
as  to,   grant,  lease  or  locate,  of,  296. 
in  mining  divisions,  as  to,  296. 

licensee,     how     to 
proceed   in  case 
of,   296. 
survey,  subsequent,  when  ambiguities  may  be  cured  by  refer- 
ence to,  276. 
to  be  procured  at  cost  of  applicant,  283. 
in  accordance  with  Act,  to  be  shown  by  applicant,  283. 
to  be  filed,  before  patent  or  lease  issues,  284. 
of  mining  claim,  when  necessary  to  be  made  and  filed, 
297. 
Surveyor,  Ontario  Land  (See  Ontario  Land  Surveyor),  283. 
surveyor's  plan,  to  be  furnished  by  applicant,  283. 
suspended,  time  not   to  run  when  work  on  mining  claim  is  by 

Order  in  Council.  300. 
sworn  copy,  admissible  in  evidence,  283. 
syndicate,  acreage  which  may  be  obtained  by,  284. 
tackle,  included  in  machinery,  267. 
tax,  what  lands,  ores  and  minerals,  exempt  from,  269. 
taxes,   in   respect  of   minerals   extracted   from   lands   patented 
under  Free   Grants   and   Homesteads   Act,    prior   to 
14th  April,  1892;  quaere,  whether  same  are  free  from 
taxes,  270. 
prior  to  4th  May,  1891,  what  repealed,  267. 
terms,  "  of  persons  not  occupying  any  other  mining  claim,"  296. 
"  personal  and  not  through  another,"  296. 
"  three  miles."  298. 
"his  interest,"  291. 
heirs  (See  Heirs),  291. 
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territorial  divisions  of  Ontario,  as  to,  282. 
Thunder  Bay,  requirements  of  mining  locations,  in,  281. 
timber,  licensee,  entitled  to  notice  to  clear,  when,  292. 
removal  of,  for  clearing  purposes,  as  to,  292. 
reservation  of,  291. 
time,  exploration,  illegal,  imprisonment  for,  274. 

for  completing  requirements  may  be  limited  by  commis- 
sioner, 284. 
for  payment  of  application,  how  reckoned,  284. 
giving  notice  of  accident,  to  director,  310. 
in  each  complaint  for  information  to  be  laid,  314. 
mining    operations    to    be    carried    on,  for  at  least    five 

months,  of  one  man's,  299. 
not  to  run,  when  work  suspended  by  Order  in  Council, 

300. 
occupy,  Illegally,  imprisonment  for,  274. 
of  employment,  of  boy  or  young  person  (See  Employees), 

302. 
when,  application  should  be  made  for  renewal  of  miner's 
license,  295. 
royalties   begin,   how   reckoned,   297. 
application  should  be  made,  295. 
claim  was  marked,  and  staked  out,  to  be  supplied 

by  licensee,  to  inspector,  298. 
within,  which  application  for  renewal  of  miner's 
license,  to  be  made,  295. 
title  to  Crown  land,  279. 

prior  to  14th  April,  1892,  279. 
ton,  bounty  of,  $1.00  per,  on  iron,  276. 

tools,  iron  or  steel,  not  to  be  used  for  certain  purposes  (See 
Rcgulntionx),  306. 

ropes  or,  included  in  machinery,  269, 
tracing  of,  original  plan,  included  in  plan,  267 

of  plan,  may  be  made  by  Inspector,  280. 
tramways,  included  in  machinery,  267. 
transfer,  interest  of  licensee,  in  mining  claim,  296. 
licensee,  when  may,  interest  in  claim,  296. 
of,  in  mining  claim,  form  of  (See  Appendix  IF.). 
tribunal,  if  another  than   inspector  appointed,  decision  of  in- 
spector not  to  be  final,  281. 
travelling  road,  in  mine,  to  be  ventilated,  305. 
treatment  of  miners,  to  be  set  forth  in  annual  statistical  re- 
turns, 305. 
trees  may  be  cut.  and  disposed  of,  by  patentee.  If  necessary  to 
clear  land,  292. 
other  than  pine,  application  to  cut,  to  be  made  to  com- 
missioner, 293. 
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trees,  pine,  not  to  be  cut,  when,  292. 

property  of  Her  Majesty,  291. 
reserved  in  patents,  291. 
standing,  on  mining  claims,  as  to  blazing,  297. 
which  may  be  cut,  and  used,  by  licensee,  as  to,  292. 
trespassers,  persons  entering,  where  forfeiture  not  completed, 

may  be  treated  as,  289. 
trucks,  included  in  machinery,  262. 
underbrush,  on  boundary  lines,  to  be  cut,  297. 

licensee  to  cut,  along  boundary  lines,  297. 
what  licensee  shall  cut,  297. 
underground  stables,  to  be  ventilated,  305. 

unsurveyed  lands,  of  the  Crown,  Xullvin  Tempus  Act  does  not 
apply  to,  269. 
territories,  mining  locations  in,  to  be  surveyed  by 
Ontario  Land  Surveyor,  283. 
using  of  roads,  regulations  as  to,  273. 

ditches  of,  regulations  as  to,  273. 
vacancy,  in  office  of  Mining  Inspector,  how  notice  to  be  given, 

when,  280. 
valuable  water  power  (See  Water  Power),  298. 
as  to  meaning  of,  298. 
valuator,  director  empowered  to  appoint,  when,  293. 

powers  of,  293. 
value,  of  mineral,  to  be  set  forth  in  annual  statistical  returns, 
271. 
of  ores  or  minerals,  what,  royalty  calculated  upon,  271.  "' 
values,  fixed  and  ascertained,  how,  for  purpose  of  royalty,  271. 

ores  won  from  laud  patented  after 
Ist  January,  1900,  272. 
vein,  discovery  of,  as  to  licensee,  296. 

rights  of  individual  licensee,  to  stake  on,  297. 
(See  Appendix  III.). 
discovery  of  by  licensee,  296. 
ventilation,  regulations  as  to  (See  Regulations),  305. 
view,  conviction  may  be  made  by  inspector  upon,  when,  314. 
vineyard,  no  right  upon,  to  explore,  294. 

wages,  average  rate  of,  and  total  amount  of,  to  be  set  forth  in 
annual  statistical  returns,  304. 
not  to  be  paid  at  public  house,  304. 
waiver,  of  forfeiture,  288. 
wall,  party  (See  Party  Wall),  300. 
water  for  mining  claims,  disputes  as  to,  280. 
water-power,  not  to  be  part  of  mining  claim,  if  valuable,  298. 

not    to    be    caused  or  allowed  by  one  person    to 

flow  into  or  upon  another  claim,  301. 
for  mining  purposes,  conveyances  and  passage  of, 

regulations  as  to,  273. 
valuable,  what  not  deemed  part  of  mining  claim, 
298. 
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water-powers,  valuable,  what  are,  298. 

water  works,  no  right  of  entry  to  explore,  294. 

disputes,  as  to,   between   licensees,   Inspectors  have  au- 
thority to  settle,  298. 
week,  means  what,  302. 

weight  of  mineral  dressed,  to  be  set  forth  in  annual  statistical 
returns,  304. 
undressed,  to  be  set  forth  in  annual  statis- 
tical returns,  304. 
wells,  oil  (See  Oil  WcUh). 

gas  (See  Gas   WcUti). 

salt  (See  -S'(//^  Wells). 
winding  or  pumping  gear,  included  in  machinery,  267. 
windlass,  who  may  take  charge  of,  303. 
wine,  place  for  sale  of,  wages  not  to  be  paid  at,  304. 
winzes,  to  be  ventilated,  305. 
witness  posts,  as  to,  297. 

how  to  be  placed,  297. 
marks,  what  to  contain,  297. 
woman  (See  Employee),  302, 
wood  or  iron,  discovery  posts,  should  be  of,  297. 

post,  may  be  of,  297. 
words. 

"  agent,"  268. 

"  common  school  lands,"  268. 

"  Crown  lands,"  267,  268. 

•'  his  interest,"  291. 

"  heirs  "   (See  Heirs),  291. 

"  High  Court,"  291. 

"  improvements,"  291. 

"  inspector,"  291. 

"  lessee  "  (See  Lessee),  291. 

"  machinery,"  267. 

"  manager,"  268. 

"  mine,"  the  noun,  266. 

"  mine,"  the  verb,  266. 

"mining"  the  participle,  266. 

"  mining  division,"  267. 

"  mining  rights,"  267. 

"owner,"  267. 

"  party-wall,"  267. 

•*  i)lan,"  207. 

"  reserved  to  the  Crown,"  269. 

"  school  lands,"  268. 

"  surface  rights  "  (See  f>urfaee  Ifif/hts),  267,  293. 

"  stone  "  (See  Stone). 

"  surface  rights,"  267. 

"  shaft."  267. 
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words,  "  superintendent,"  268. 

"  valuable  "  (See  Valuable). 
work,  mining,  expenditure  in,  may  be  made  on  one  location, 
where  two  are  contiguous,  287. 
on  the  ground,  governs,  284. 
penalty,  for  attempting  to,  illegally,  274. 
when  licensee,  has  right  to,  296. 
working  (See  Mining  Operations),  299. 

boy  or  girl  or  woman  not  to  be  employee,  302. 
claim,  any  person   may   be  employed  by  licensee,   to 

assist  him,  in,  296. 
conditions,  compliance  with,  296. 

when  complied  with  may  entitle  licensee 

to  apply  for  patent,  297. 
when  deemed  complied  with,  296. 
what     necessary     to     entitle    licensee    to 

patent,  297. 
what  necessary  to  entitle  licensee  to  lease, 

297. 
when  mining  claim  free  from,  further,  297. 
for  purpose  of  opening  new  shaft,  notice  to  be  given, 

309. 
notice  to  be  given,  of  change  in  name  of  mine,  310. 
of  shaft,  discontinued,  notice  of,  to  be  given,  309. 
of  mines,  patentee  entitled,  to  use  trees  for,  292. 
places,  to  be  ventilated,  305. 
when  claim  shall  be  considered  unworked,  300. 
when  recommenced   after  abandonment,  notice   of  to 

be  given  to  inspector,  310. 
ventilation  in,  places  for,  305. 
workings  of  mine,  progress  of,  to  be  shown  on  plan,  280. 
works,  for  smelting,  etc..  Part  IV.  of  Act  applies  to,  302. 

support    for   the,    right   to    reasonable   and    necessary, 
as  to,  293. 
Mines,  Royal  (See  PRECIOUS  METALS),  29. 
mining  companies,  in,  incorporation  of,  850. 
partition  in  (See  PARTITION),  191. 
reservation  of  mines  or  minerals,  29. 
roads,  construction  of,  by  mining  companies,  849. 
settled  estates,  202. 
Short  Forms  Act,  177. 

unpatented  lands  include  Indian  lands,  33. 
what  lands,  mines,  minerals  and  royalties  belong  to,  12,  795. 
ONUS  OF  PROOF  (See   CONTRACTS;   EVIDENCE;  STATUTE   LAW; 

SUPPORT),  147,  175,  204,  205,  229. 
OPEN  MINE  (See  DOWER  ;  LIMITED  OWNER  ;  MINE  ;  MORTGAGE), 
116,  136,  137.  181,  183,  189. 
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OPERATION  OF  LAW.  transfer  by.  158. 
OPTIONS  (See  CONTRACTS),  44. 
ORE,  concealing,  an  indictable  offenct',  262. 
sold,  description  of,  in  information,  262. 
meaning  of,  40. 
OUSTER  (See  CO-OWNERS). 
OUTSTROKE  (Si  e  LEASES;  WORDS). 
OWNER  (Sec  DOWER;  SURFACE). 

alluvial  deposits,  when  entitled  to,  161. 
dominant  tenement,  of,  may  repair,  206. 
land  of,  entitled  to  all  above  and  below,  155. 
liability  of,  as  to  abandoned  claim,  2G1. 
limited,  may  work  open  mines,  136,  137. 

rights  and  liabilities  of,  137. 
servient  tenement,  of,  not  bound  to  repair,  206. 
when  entitled  to,  accretion,  161. 
upper  mine,  of,  229,  231. 
OWNERS,  of  mining  claims,  persons  who  are  not,  may  not  sell,  or  pur- 
chase, quartz,  when,  263  (See  CRIMINAL  LAW). 
OWNERSHIP  (See  LAND;  MINERALS),  land  of,  carries  all  above  and 

below  it,  155,  317. 
rule  in  Quebec,  325. 

PARIS  (See  TREATY  OP"). 
PARLIAMENT  OF  CANADA  (See  ACT). 

has    jurisdiction    in    matters    pertaining   to 
criminal  law,  261,  793. 
legislative   powers  of,   2,  792. 
PAROL  (See  CONTRACTS;  EVIDENCE;  LICENSE). 
PARTY-WALL  (See  STATUTE  LAW). 
PARTITION,  British  Columbia,  in,  193. 
co-owners,  between,  141. 
land,  defined.  191. 
New  Brunswick,  in,  192. 
Nova  Scotia,  in,  193. 

sale,  when  directed  in  lieu  of,  141,  191-3. 
PARTNERSHIP  (See  CONTRACTS;  STATUTE  LAW  ;  WORKING), 
in  working.  141. 
mines.  59,  140.  142. 
PART  PERFORMANCE  (See  CONTRACTS). 
PA'I'ENT  (Soe  CROWN  GRANT). 

effect  of  inconsistent.  276. 

Dominion,  of  land  surrendered  by  Indiana,  when  void,  23,  24. 
Hottiuu  aside,  275. 
PENNSYLVANIA,  doctrine  as  to  water  (See  WATER).  226. 
PENTISON  (BRITISH  COLUMBIA). 
PERPETUITIES,  whether  rule  as  to,  applies  to  colonies,  159. 
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PETROLEUM  (See  STATUTE  LAW). 
abstraction  of,  225. 
cases  collected,  225. 
when  said  to  bo  "  in  place,"  517. 
PLACER  MINING  (See  STATUTE  LAW). 
POOR,  AND  BANKRUPT  LAWS,  4. 
PORT  ARTHUR  (ONTARIO). 
POSSESSIONS,  defined,  11. 

POSSESSIONS  (See  CONTRACTS;  LEASE;  WORKING), 
mines,  of,  82,  170,  254. 
soil,  of,  carries  minerals,  155. 

gives  good  title  as  against  trespasser,  155. 
POWER,  dig,  to,  171. 

PRECIOUS  METALS  (See  CROWN;  GOLD;  ROYAL  MINE;  SILVER), 
belong  to  Provinces,  12,  795. 
grant  by  Dominion  invalid,  when,  20. 
grant  of,  28. 

Indian  Reserves,  in,  23,  26. 
liberty  to  dig,  etc.,  26. 
not  included  in  metals,  40. 
not  partes  soli,  24. 
Ontario,  in,  29. 
prerogative  relaxed,  7,  791. 
Provinces  entitled  to,  12,  27,  795. 
Quebec,  in,  320,  334. 
Royal  prerogative,  as  to,  7,  799,  800. 
royalties  in,  B.  N.  A.  Act,  25,  795. 
sale  of,  20,  23,  26. 
title  to,  28. 
vested  in  Crown,  28. 
PRESCRIPTION  (See  CONTRACTS;  LEASE;  WORKING), 
air,  235. 

easements,  206,  207,  233,  234. 
English  legislation  reproduced,  234. 
support,  207. 

water,  as  to  (See  WATER),  233,  234,  609. 
PRESUMPTION,  abandonment,  as  to,  143. 

ad  medium  fihim,  as  to,  rebuttable,  162. 
as  to  support,  205,  213. 
land,  including  minerals,  that  rebuttable,  155. 
lost  grant,  of,  235. 
minerals  go  with  land,  155. 
that  mining  license  non-exclusive,  112. 
water,  easements,  235,  233. 
PREROGATIVE  (See  Crown;  MORTMAIN),  25. 
PRINCE  EDWARD  ISLAND  (See  CANADA;  COMMON  LAW). 

ceded  to  Great  Britain,  8. 
PROCEDURE,  in  criminal  matters,  as  to  legislative  authority  in,  261,  793. 
PROFITS  A  PRENDRE  (See  LICENSE),  104,  169. 
79— M 
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PROMOTERS  OF  COMPANY,  103. 

PROOF,  burden  of  (See  EVIDENCE;  ONUS  OF  PROOF;  SUPPORT). 

PROPEUTV  (See  LAND;  STATUTE  LAW;  SUPPORT;  TAXATION). 

abandoned,  liability  of  owner  to  fence,  261. 

manager,  to  fence,  261. 
and  civil  rights,  French  law  as  to,  re-introduced,  3. 
Jurisdiction  as  to,  794. 
legislative  power  as  to,  13,  150,  794. 
manager  liable,  as  to,  261. 
mine,  right  to  work,  is,  136. 
natural  gas,  in,  137. 
of  Canada,  what  is,  795. 
superintendent  liable,  as  to,  261. 
unused  liability  of  owner  to  fence,  261. 
manager  as  to,  261. 
superintendent  as  to,  261. 
user  of,  142,  228. 

water,  none  in  (See  WATER),  220. 
definition  of,  169. 
PROPRIETOR,  riparian  (See  RIPARIAN),  222. 
PROSPECT  (See  CONTRACTS  ;    STATUTE  LAW). 
PROSpKCTINt;  LICENSE  (See  STATUTE  LAW). 
PROVINCE  OF  CANADA,  severed,  2,  795. 
PROVINCIAL  LEGISLATURE,  legislative  powers,  of,  2,  793. 
PROVINCE,  beneficial  interest  in  lands,  8,  13,  14. 
Crown  lands,  title  of,  to,  8,  795. 
Jurisdiction  of,  over  lands  granted  by  Dominion,  24. 
legislative  power  of,  151,  793. 

not  nanieil  in  British  North  America  Act,  as  to,  10. 
precious  metals,  in  Indian  reserves,  26. 
prerogative  of  Crown,  151. 
rights  of,  where  no  Indian  surrender,  17,  23. 
what  Crown  lands  belong  to,  14. 
PROVISO,  in  grant  of  land,  177. 
PUBLIC  LANDS,  administration  of,  13,  24, 
control  of,  13. 
management  of.  13,  795. 
right  to  b(»neficial  use  of,  13. 
sale  of,  13,  29,  794. 
PURCHASE,   of  gold  in  quartz   from   person   not   owner,  when  an  offence, 
263. 
title,  24,  28,  81. 

QUARRY  (See  MINES). 

conveyance  of  mines  and  seams  of  coal  do  not  pass,  39. 
definitions  of,  38.  39. 
land,  includes  a,  40. 
mines  and,  distinction  between,  39. 

mines,  minerals,  do  not  Include  a  quarry  of  freestone  sulUble 
for  building,  38. 
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primary  sense  of,  implies  surface  working,  39. 

stone  from,  a  mineral,  37. 

surface  included  in,  39. 
QUARTZ  (See  MINING  REGULATIONS;  STATUTE  LAW) 
QUEBEC  (See  ALIENS,   COMMON  LAW,   CORPORATIONS,   FOREIGN 
CROWN,  DOWER,  LOWER  CANADA,  MINES   REGISTRA- 
TION). 

dower  in  (See  DOWER),  188. 

grant  of  mining  lands,  29. 

indemnity  where  mining  rights  reserved,  156. 

laws  in  force  at  Union  continued,  2. 

limits  of  enlarged,  3. 

Ordinances  revoked,  3. 

purchase  where  mining  rights  reserved,  156. 

registration  of  title  in,  199. 

resiliating  sale,  156. 

right  to  administer,  29. 
Quebec  Mining  Laiv 

Acquired  rights— See  1424  and  fol.,  and  sec.  3  of  this  Act,  pp.  326.  327,  328, 

329,  330. 
Acquisition  of  mining  lands,  1440,  p.  333. 

Mode  of  acquisition,  1440  and  1441,  p.  333. 

Price  of  acquisition,  1444,  1446,  1461  and  1580,  pp.  334,  335,  338,  339,  359. 
Advertisement  of  sale  of  mining  concessions,  p.  354. 
Affidavit  for  obtaining  sale  of  mining  concessions,  p.  335. 
Aliens,  privileges  and  rights  of,  p.  325. 
Allegations  in  prosecutions,  p.  357. 
Analysis  of  Act  of  1892,  p.  320. 

Appeal  does  not  lie  from  conviction  or  judgment  of  inspectors,  1570,  p.  357. 
Applications  of  dues,  fees  and  fines,  1571  and  fol.,  p.  358. 
Applications  for  permits  for  mining  explorations.  Art.  1453,  p.  337. 

Applicant  to  furnish  security.  Art.  1454,  p.  337. 

Applicant  to  make  return,  Art.  1455,  p.  337. 

Miscellaneous  provisions  respecting.  Art.   1491  and  fol.,  p.  343. 
Arbitration,  costs  of,  Art.  1483,  p.  342. 

Distribution  of  moneys,  Art.  1488,  p.  343. 

When  private  person  refuses  to  mine  on  his  own  land.  Arts.  1466  and 
fol.,  p.  339. 
Arbitrators,  appointment  of.  Art.  1473  and  fol.,  p.  341. 

Duties,  Art.  1477  and  fol.,  p.  341. 

Meetings  of,  Arts.  1475  and  1477,  p.  341. 

Oath,  Art.  1477,  p.  341. 

Powers,  Art.  1477  and  fol.,  p.  341. 

Their  award.  Arts.  1477  and  1486,  pp.  341,  342,  343. 

Third  arbitrator,  appointment  of,  Arts.  1475  and  1476,  p.  341. 
Area  of  mining  concessions,  Art.  1443,  p.  334. 
Arrests,  penalty  for  preventing.  Art.  1543,  p.  352. 
Attachment,  writs  of,  issued  by  inspectors,  Art.  1559,  p.  355. 
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Boundaries  of  mining  concessions,  by  order  of  Commissioner,  Art.  1576, 

p.  358. 
Censitalre,  neitlier  he  nor  the  seignior  can  acquire  more  than  the  maxi- 
mum amount,  '.VAO. 
"  Ce  tiui  pounait  nous  en  appartcnir,"  319. 
Citation  of  law,  Art.  1421,  p.  323. 

Clerics  to  inspectors,  appointment  and  dues,  Art.  1562,  p.  356. 
Coal,  no  doubt  included  in  "  Mines  "  and  "  Minerals." 

none  Ijeinj^  worked  in  Province,  323. 
Commission  to  Governor  Denys,  319. 

Commissioner,  employed  alone,  interpretation,  Art.  1421,  sec.  14,  p.  325. 
Commissioner  of  Crown  Ljinds,  .*V25. 

Approves  appointment  and  dismissal  of  constables,  Art.  1521,  p.  348. 
Approves  regulations  made  by  inspectors.  Art.  1522,  p.  349. 
Decides  exterior  lines  of  mining  concessions.  Art.  1437,  p.  332. 
Granting  of  exploration  permits,  Art.  1457,  p.  338. 
May  give  authority  to  enter  upon  mines  being  worlted,  Art.  1524,  p.  349. 
May  have  mining  concessions  put  up  at  auction,  Art.  1445,  p.  335. 
Reports  made  to  him,  1455  and  fol. 

Suits  for  royalties  are  taken  in  his  name,  Art.  1555,  p.  354. 
Concession  of  all  mines  to  one  person,  period  of,  318. 

Confusion,  if  the  mining  rights  and  the  property  come  into  the  hands  of 
some  persons,  the  two  proi)erties  })ecome  one  by,  320. 
is  resolved,  and  the  two  properties  become  distinct  at  a  sale, 

lease  or  hypothecation  of  either  separately,  321. 
but  creditor's  rights  acquired  in  whole  property  during  the, 
not  prejudiced,  321. 
Constables. 

Appointed  by  inspector.  Art.  1521,  p.  348. 
Controlled  by  inspector,  Art.  1521,  j).  348. 

Penalty  for  refusing  to  allow  them  to  visit  lands.  Art.  1539,  p.  352. 
Regulations  governing  them.  Art.  1522,  p.  349. 
Suspension,  Art.  1522,  p.  349. 
Conviction,  on  view,  by  inspector.  Art.  1561.  p.  356. 
Creditors'  rights  in  whole   property  by  confusion,  not  prejudiced   when 

confusion  restored,  321. 
Crown  lands,  meaning  of.  Art.  1421,  sec,  4,  p.  324. 
Declaratory  and  interpretative  provisions,  Art.  1421,  p.  323. 
Defendants,  summons,  appearance,  conviction.  Art.  1561,  and  fol.  356. 
Difficulties,  settled  by  Inspectors,  Art.  1560.  p.  356. 
Direction  of  exterior  lines  of  mining  concessions.  Art.  1437,  p.  332. 
Distribution  of  fines  by  inspectors,  Art.  1574,  p.  358. 
Distribution  of  moneys  in  arbitration  by  inspectors.  Art.  1488,  p.  343. 
Dual  ownership,  as  to.  327. 
Dwellings,  mining  near,  prohibited  except  with  consent  of  owners,  Art 

1489.  p.  343. 
"Bnglish  measure  to  be  used  for  measurements.  Art.  1421.  sec.  15.  p.  325. 
Evidence  before  Inspectors  may  be  taken  in  writing,  Art.  1561,  p.  356. 


INDEX 


1268 


Quebec  Mining  Law — Continued. 

Excavations  below  soil  as  to,  to  be  fenced  in,  Art.  1509,  p.  347. 
Exceptional  provisions  relating  to  acquired  rights.  Art.  1424,  and  fol.  326. 
Execution  of  inspectors'  judgment.  Art.  1559,  p.  355. 
Exploration  licenses,  Art.  1452,  and  fol.  p.  337. 
Application  for,  Art.  1453,  and  fol.  p.  337. 
Duration  of  the  licenses.  Art.  1453,  p.  337. 
Price  of  the  licenses.  Art.  1453,  p.  337. 
Exterior  lines  of  mining  concessions,  direction  of,  Art.  1437,  p.  332. 
Feos  of  advocates,  Art.  1566,  p.  357. 
Of  bailiffs.  Art.  1566,  p.  357. 
Of  clerks  to  inspectors,  Art.  1562,  p.  356. 
Fences,  boundary  mining  near,  prohibited  except  with  consent  of  owners. 
Art.  1499,  p.  345. 
Penalty  for  not  fencing  pit  when  discontinuing  mining  work.  Art. 
1537,  p.  351. 
Fields,  mining  in,  prohibited,  except  with  consent  of  miners.  Art.  1499, 

p.  345. 
Fines  .and  their  recovery,  Art.  1571  and  fol.  p.  358. 

Application  of  fines  and  penalties,  Arts.  1571,  1572  and  1573,  p.  358. 
Distribution  by  inspectors,  Art.  1575,  p.  358. 
Suits,  before  whom  brought,  Art.  1556,  p.  355. 
Floatable  waters,  rights  of  public  in,  preserved.  Art.  1438,  p.  332. 
France,  crown  of,  reserved  tenth  part  of  all  gold  and  silver  mines,  318. 
"Free  mining,"  prevailed  under  Roman  law,  317. 
French  law,  old,  statutes  based  on,  317. 
periods  (3)  of,  317. 
review  of,  317. 
Gardens,  mining  in,  prohibited,  except  with  consent  of  owners.  Art.  1499, 

p.  345. 
Geological  exploration.  Art.  1575,  and  Art.  1576,  p.  358. 
Gratuitous  title,  grantees  under,  321. 

Hand  mills  may  be  used  without  license,  Art.  1535,  p.  351. 
History  of  the  law,  316. 

Holders  of  license,  miscellaneous  respecting.  Art.  1491,  and  fol.  343. 
Hypothecation   of  either  mining  rights   or  property  separately  resolves 

confusion,  321. 
Immovable,  unreserved  sale  of  an,  conveys  all  mining  rights  in  same,  326. 
Imprisonment,  power  of  inspector.  Art.  1569,  p.  357. 

When  to  count.  Art.  1544,  p.  352. 
Inferior  metals,  meaning  of.  Art.  1421,  sec.  11,  p.  324. 

Rights  of  purchaser  of,  321. 
Inspectors. 

Accountability  of,  Art.  1519,  and  1520,  p.  348. 
Appointment  of.  Arts.  1512  and  1514,  pp.  347  and  348. 
Appoint  third  arbitrator  in  certain  cases.  Art.  1476,  p.  341. 
Cannot  take  share  or  interest  in  mines  in  their  divisions  without  per- 
mission of  Lieutenant-Governor  in  Council,  Art.  1525,  p.  349. 
Clerks  of.  Art.  1562,  p.  356. 
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Inspectors — Continued. 

Decisions  are  summary,  Art.  1561,  p.  356. 

Decisions,  no  appeal  from.  Art.  1444,  p.  334. 

Distribution  of  fines  by.  Art.  1574,  p.  358. 

Distribution  of  moneys  in  arbitration.  Art.  1488,  p.  343. 

Duties,  Art.  1513,  Art.  1517,  and  Art.  1519,  pp.  347  and  348. 

Duties  may  be  temporarily  performed  by  officers  of  department.  Art. 

1515,  p.  348. 
General  powers.  Art.  1521,  p.  348. 
Judicial  jurisdiction.  Art.  1559,  and  Art.  1560,  p.  355. 
Monthly  statement  of  mill-owners  to  them.  Art.  1505,  p.  346. 
Name,  Art.  1514,  p.  348. 

No  appeals  from  their  convictions  or  judgments,  Art.  1570,  p.  357. 
Penalty  for  taking  share  or  interest  in  mines  in  their  divisions  with-* 
out  permission,  Art.  1540,  p.  352. 
for  refusing  to  allow  them  to  visit  lands.  Art.  1539,  p.  352. 
Persons  working  mines,  miscellaneous  respecting.  Art.  1491,  and  fol. 

p.  343. 
Powers  as  justices  of  the  peace.  Art.  1557,  p.  355. 
Powers  as  to  imprisonment  of  defendants,  Art.  1569,  p.  357. 
Powers  in  giving  decisions.  Art.  1559,  p.  355. 
Power  to  appoint  constables,  and  with  respect  to  them,  Art.  1521,  and 

fol.  p.  348. 
Power  to  enter  upon  mines  b<'ing  worked,  Art.  1524,  p.  349;  Art.  1550, 

p.  355,  and  Art.  1560,  p.  356. 
Power  with  respect  to  sale  of  liquors  at  mines.  Arts.  1552  and  1553, 

p.  354. 
Proceedings  before,  Art.  1559,  and  fol.  p.  355. 
Property  qualification  not  required.  Art.  1558,  p.  355. 
Registers  to  be  kept  by,  Art.  1463,  p.  356. 
Settle  all  difficulties.  Art.  1561,  p.  356. 
Interpretative  and  declaratory  provisions.  Art.  1421,  p.  323. 
Commissioner,  meaning  of,  Art.  1421,  sec.  14,  p.  325. 
Concession,  meaning  of.  Art.  1421,  sees.  12  and  13,  p.  324. 
Crown  lands.  Art.  1421,  sec.  4,  p.  324. 
Inferior  metals,  meaning  of,  Art.  1421,  sec.  11,  p.  324. 
Licensed  mill  or  machines.  Art.  1421,  sec.  10,  p.  324. 
Licensed  mill  or  machine  owner,  Art.  1421,  sec.  9,  p.  324. 
Licensees,  meaning  of.  Art.  1421,  s(»c.  7,  p.  324. 
Mill  license.  Art.  1421,  sec.  10,  p.  324. 
Mine,  Art.  1421,  sec.  1,  p.  323. 
Minerals,  Art.  1421,  sec.  2,  p.  323. 
Mines,  Art.  1421,  sec.  2,  p.  323. 
Mining,  Art.  1421,  sec.  1,  p.  323. 
Mining  division,  Art.  1421,  sec.  3,  p.  324. 
Mining  concessions.  Art.  1421,  sec.  3,  p.  324. 
Mining  license,  Art.  1421,  sec.  7,  p.  324. 
Party  wall,  Art.  1421,  sec.  8.  p.  324. 
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Interpretative — Continued. 

Private  lands,  Art.  1421,  sec.  5,  p.  324. 

Private  persons.  Art.  1421,  sec.  6,  p.  324. 

Public  land,  Art.  1421,  see.  4,  p.  324. 

Superior  metals,  meaning  of.  Art.  1421,  sec.  11,  p.  324. 

To  mines,  Art.  1421,  sec.  1,  p.  323. 

Underground  mining  concessions,  Art.  1421,  sec.  13,  p.  324. 
Intoxicating  liquors  at  mines. 

Powers  of  inspectors,  Art.  1553. 

Sale  forbidden  except  under  license  of  inspectors,  1552,  p.  354. 
Judgments  of  inspectors,  execution  of,  Art.  1560,  p.  356. 
Judicial  jurisdiction  of  inspectors.  Arts.  1559  and  1560,  p.  356. 
Justice  of  the  peace,  inspectors  are  ex  oflScio,  Art.  1557,  p.  355. 
Laborers  in  mines,  protection  of.  Art.  1548,  p.  353. 
Law  almost  entirely  statutory,  316. 
Law,  grantee  of,  what  passed  to,  under  grant  of,  321. 
Law,  history  of,  316. 
Lease,  of  either  mining  rights,  or  property  separately,  resolves  confusion, 

321. 
Les  mines  sont  a  la  disposition  de  la  nation,  319. 

Letters  patents  for  Crown  lands  sold  as  mining  concessions.  Art.  1449, 
p.  336. 
Clause  reserving  pine  and  spruce  in  favor  of  the  Crown,  Art.  1449, 

p.  336. 
Exception  in  favor  of  the  price  charter,  Art.  1450,  p.  336. 
Licensed  mill,  meaning  of.  Art.  1421,  sec.  10,  p.  323. 
Licensed  mill  or  machine-owner,  meaning  of,  Art.  1421,  sec.  9,  p.  324. 
Licenses  for  explorations.  Art.  1453,  p.  337. 
Duration  of  the  license,  Art.  1453,  p.  337. 
Form  of  (See  Appendix  II.) 

Purchase  of  mine  by  holder  of,  Art.  1526,  p.  349. 
Price  of  the  license,  Art.  1453,  p.  337. 
Report  by  applicant,  Art.  1455,  p.  337. 
Security  by  applicant,  Art.  1456,  p.  337. 
Licenses  for  mining.  Art.  1460,  p.  338. 

Duration  of  the  license.  Art.  1461,  p.  338. 
Form  of  license,  Art.  1460,  p.  338. 

Person  may  obtain  a,  without  purchase  of  the  mining  rights,  322. 
Price  of  license.  Art.  1461,  p.  338. 
Licenses  for  quartz  mills.  Art.  1503,  p.  345. 
Licensees,  power  of,  321. 
Lieutenant-Governor  in  Council. 

May  by  proclamation  enforce  law  relating  to  riots  in  vicinity  of  pub- 
lic works.  Art.  1545,  and  fol.  p.  353. 
M.ay  grant  permission  to  inspectors  to  take  shares  or  interest  in  mines 

in  their  divisions.  Art.  1525,  p.  349. 
May  make  regulations.  Art.  1580,  p.  359. 
Power  to  appoint  officers,  Art.  1512,  p.  347. 
Lines  of  mining  concessions.  Art.  1437,  p.  332. 
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Liquors,  sale  ot,  in  mines,  Art,  1552,  p.  354. 
Location  ticket,  settlers  under,  321. 

Maximum  amount  may  be  granted  to  any  one  person,  321. 
Measure  to  bo  used  for  measurements.  Art.  1421,  sec.  15,  p.  325. 
Mill  or  machine  license,  meaning  of.  Art.  1421,  sec.  10,  p.  324. 
Mill  or  machine-owners,  duties.  Art.  1504,  and  fol.  p.  345. 
Monthly  statement  to  inspectors.  Art.  1505,  p.  346. 

Penalty  for  not  reporting  to  inspectors.  Art.  1536,  p.  351. 
Mills,  penalty  for  using  without  license,  Art.  1555,  p.  354. 
Mine,  meaning  of,  Art.  1421,  sec.  1,  p.  323. 
Mines,  gold  and  silver,  did  not  pass  to  grantee  of  lands,  without  special 

words,  320. 
Minerals,  indications  of,  must  exist  or  no  sale  of  mining  concessions, 
Art.  1447,  p.  335. 

Meaning  of.  Art.  1421,  sec.  2,  p.  323. 
Mining,  without  license  forbidden,  Art.  1458,  p.  338. 
Mining  Act,  now  consolidated,  316. 
Mining  exploration  license,  337. 

Duration  of  the  license.  Art.  1453,  p.  337. 

Price  of  the  license,  Art.  1453,  p.  337. 
Mining  license,  338. 

Duration  of  the  license.  Art.  1461,  p.  338. 

Price  of  the  license.  Art,  1461,  p.  338. 
Mining  lands  reserved  in  certain  cases,  Art.  1577,  Art.  1578,  and  Art.  1580, 

pp.  341  and  342. 
Mining,  meaning  of.  Art.  1421,  sec.  1,  p.  323. 
Mining  concessions,  337. 

Alienation,  right  of,  325. 

Area  of.  Art.  1443,  p.  334. 

Boundaries,  Art.  1576,  p.  358. 

Damages  to  be  paid  to  owner  of  surface.  Art.  1532,  p.  350. 

Direction  of  exterior  lines.  Art.  1437,  p.  332. 

Form  of  (See  ApixiKlix  II.) 

Meaning  of.  Art.  1421,  sec.  13,  p.  324. 

Mode  of  purchase,  322. 

Owners  of  limits  may  cut  timber  on  concessions  for  certain  time,  Art. 
1448,  p.  336. 

Owners  not  to  make  use  of  surface  except  for  certain  purposes,  Art. 
1438,  p.  332. 

Purchase,  mode  of,  322. 

Price  of.  Art.  1444,  p.  334. 

Right  of  alienation  of,  325. 

Rights  of  public  in  navigable  and  floatable  waters  preserved,  Art. 
1438,  p.  332. 

Sale,  Art.  1440,  p.  333. 

Sale  by  auction,  Art.  1445,  p.  335. 

Sale  granted  on  certain  conditions.  Art.  1447,  p.  335. 

Timber,  reserve  of,  .TW>. 

Unsurveyed,  to  be  surveyed,  Art.  1439,  p.  333. 
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Mining  Divisions,  359. 

Erection  of,  Art.  1580,  p.  359. 

Liquors,  sale  of,  in,  Art.  1552,  p.  354. 

Meaning  of,  Art.  1421,  sec.  3,  p.  324. 

Officers  in,  Art.  1522,  and  fol.  p.  349. 

Riots  in,  Art.  1535,  p.  351. 

Roads  through.  Art.  1580,  p.  359. 
Mining  explorations.  Art.  1452,  p.  337. 

License  to  that  effect.  Art.  1453,  p.  337. 
Mining  in  fields,  gardens,  etc.,  prohibited,  except  with  consent  of  owners, 

Art.  1499,  p.   345. 
Mining  License,  324. 

Duration  of  the  license.  Art.  1461,  p.  338. 

Form  of  the  license.  Art.  1460,  p.  338. 

Meaning  of.  Art.  1421,  sec.  7,  p.  324. 

Person  may  obtain  a,  without  purchase  of  mining  rights,  337. 

Price  of  the  license.  Art.  1461,  p.  338. 
Mining  rights  .are  properly  separate  from  soil.  Art.  1423,  p.  325. 
belong  to  Crown  unless  validly  divested  from,  320. 
Mining  rights,  reserve  of,  what  is  included  in.  Art.  1423,  p.  325. 

list  of  cases  in  which  leases  or  alienations  of,  have  been 

judicially  construed,  328,  334. 
preferential  right  to  purchase  the, 
proprietor  of  the  soil  has,  333. 

without  purchase  of,  a  person  may  obtain  .a  mining  license. 
340. 
Municipal  valuators,   duties  respecting  valuation   of  mining  lands.   Art. 

1579,  p.  359. 
Name  of  Law,  Art.  1421,  p.  323. 

Navigable  waters,  rights  of  public  in,  preserved.  Art.  1438,  p.  333. 
New  mines,  discoverer  of.  Art.  1494,  and  fol.  p.  344. 
Notice  in  case  of  a  private  person  refusing  to  mine  on  his  own  land,  Art. 

1466,  p.  399. 
Notice  of  30  days  to  be  given  in  case  of  transfer  of  the  mining  rights,  Art. 

1442,  p.  333. 
Officers  in 'mining  divisions,  348. 

Appointment  and  control  of.  Art.  1512  and  Art.  1518,  pp.  347  and  348. 

Duties,  1513. 

Penalty  for  refusing  to  allow  them  to  visit  lands.  Art.  1539. 

Power  to  enter  upon  mines  being  worked.  Art.  1524,  p.  352. 
Paris,  Treaty  of,  319. 
Partes  soli,  view  of,  urged,  319. 
Party  walls  or  passages  between  holdings.  Art.  1506,  p.  346. 

Forbidden  to  obstruct  them.  Art.  1508,  p.  347. 

Meaning  of,  Art.  1421,  sec.  8,  p.  324. 

Penalties  in  connection  with,  Arts.  1530,  1531,  p.  350,  and  Arts.  1506, 
1507,  p.  346. 

Removal  allowed,  but  to  be  replaced  when  required,  Art.  1507. 
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Penalties. 

Damnglng  other  concessions,  Art.  1532,  p.  350. 

Inspector  taking  interest  in  mines  without  permission.  Art,  1540,  p.  352. 

Mill  owners  not  reporting  to  inspectors.  Art.  1536,  p.  351. 

Not  complying  with  decision  of  inspectors  as  to  streams,  etc.,  Art. 

1533,  p.  351. 
Not  fencing  in  pit,  etc.,  when  discontinuing  work,  Art.  1537,  p.  351. 
Obstructing  party  wall  or  passage.  Art.  1530,  p.  350. 
Obstruction  or  removal   of  party  walls  or  passages,   Arts.  1506  and 

1507.  p.  346. 
Pits,  shafts,  etc.,  not  fenced  in.  Art.  1509,  p.  347. 
Preventing  arrest.  Art.  1543,  p.  352. 
Refusing  to  allow  officers  to  visit  land.  Art.  1539,  p.  352. 
Removing  party  walls  or  passagos.  Art.  1531,  p.  350. 
Removing  stakes,  Art.  1534,  p.  351. 
Unprovided  cases.  Art.  1542,  p.  352. 

Using  other  than  hand  mills  without  license.  Art.  1535,  p.  351. 
Witnesses  refusing  to  appear,  Art.  1541,  p.  352. 

Working  without  giving  full  description  of  concession,  Art.  1528,  p. 
350. 
Periods  of  French  law  before  the  Revolution,  318. 
Period  of  free  mining,  318. 

concession  of  all  mines  to  one  person,  318. 
vacillation,  318. 
Permits  for  mining  explorations. 
Duration  of,  Art.  1453,  p.  337. 
Petitioners  wishing  to  mine  on  private  lands,  Art.  1467,  and  fol.  p.  340. 
Phosphate  of  lime,  3.'}0. 
Pits  to  be  fenced  in,  Art.  1509,  p.  347. 

Power  of  arbitrators  to  have  them  made.  Art.  1481,  p.  342. 
Police  force. 

Appointment  of  officers,  Art.  1512,  and  fol.  p.  347. 
Control  of  commissioner,  Art.  1518,  p.  348. 
Control  of  inspector.  Art.  1518,  p.  348. 
Duties,  Arts.  1516  and  1517,  p.  348. 
Laws  and  regulations  of,  348. 
Powers,  Arts.  1516  and  1517,  p.  348. 
Regulations  for,  Art.  1516,  p.  348. 
Salary,  Art.  1512,  p.  347. 
Posts,  fixing  of,  on  mining  lands,  Art.  1491,  and  fol.  p.  343. 
Penalty  for  removal.  Art.  1532,  p.  350. 
To  be  set  on  corners  of  lands,  Art.  1491,  and  fol.  p.  343. 
"  Practical  suggestions  on  mining  rights  and  privileges  in  Canada,"  316. 
Precautions  respecting  excavations.  Art.  1509,  p.  347. 
Pre-emption  given  to  owner  f.f  soil,  under  (.Id  Frencli  law,  :V17. 
Prerogative  rights  of  King  of  France  and  King  of  England,  compared,  319. 
Price  of  mining  concessions.  Arts.  1443  and  1444,  p.  334,  and  Art.  1580. 
p.  359. 
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Price  of  mining  license,  Art.  1461,  p.  338. 

Price  of  mining  exploration,  Art.  1453,  p.  337. 

Private  lands,  meaning,  Art.  1421,  sec.  5,  p.  324. 

Private  person,  meaning.  Art.  1421,  sec.  6,  p.  324. 

Privilege  of  limit-holders  of  cutting  certain  trees,  Art.  1448,  p.  336. 

Ending  of  such  privilege,  Art.  1448,  p.  336. 
Privileges  of  aliens.  Art.  1422,  p.  325. 
Proceedings  before  arbitrators.  Art.  1478,  and  fol.  p.  342. 
Proceedings  before  inspectors.  Art.  1559,  and  fol.    355. 
Procedure  to  obtain  exploration  permits  and  the  sale  of  mining  conces- 
sions, Art.  1455,  and  fol.  p.  337. 
Property  in  minerals,  distinction,  gold  and  silver,  and  baser  metals,  319. 
Property,  Crown's  right  in  all  minerals  not  expressly  conceded,  is  declared 

to  be  a,  320. 
Proprietors  selling  their  mining  rights,  their  duties,  Art.  1442,  p.  333. 
Prosecutions. 

Allegation  in.  Art.  1569,  p.  357. 

Clerks  of  inspectors  and  their  fees.  Art.  1562,  p.  356. 

Fees  of  advocates,  bailiffs,  etc.,  Art.  1566,  p.  357. 

Law  respecting  indictable  offences  and  summary  convictions  to  apply, 

Art.  1554,  p.  354. 
No  appeal  from   convictions  or  judgments  of  inspectors.   Art.   1570, 

p.  357. 
Power  of  inspector  to  imprison  defendant  and  sell  his  effects,  Art.  1569, 

p.  357. 
Suits  for  contraventions  brought  by  a  complainant,  Art.  1555,  p.  354. 
Suits  for  recovery  of  fines,  before  whom  brought.  Art.  1556,  p.  355. 
Suits  for  royalties,  in  whose  name  brought,  Art.  1555,  p.  354. 
Prospecting  allowed  on  lands  not  occupied  as  mining  concessions  or  other- 
wise. Art.  1452,  p.  337. 
Prospecting  licenses,  Art.  1452,  and  fol.  p.  337. 
Duration  of  the  license,  Art.  1453,  p.  337. 
Price  of  the  license.  Art.  1453,  p.  337. 
Protection  of  workmen  in  mines.  Art.  1548,  p.  353. 
Public  lands,  meaning  of.  Art.  1421,  sec.  4,  p.  324. 
Purchase  of  mine  by  holder  of  license,  Art.  1456,  p.  337. 
Quarts  mill-owners,  duties.  Art.  1504,  p.  345. 
Quartz  mill,  license  for.  Art.  1502,  p.  345. 
Reports  by  owners.  Art.  1505,  p.  346. 
Recovery  of  fines,  suits,  before  whom  brought,  Art.  1556,  p.  355. 
Registers  to  be  kept  by  inspectors  and  open  to  public  on  payment  of  fee. 

Art.  1463,  p.  355. 
Registers  to^be  kept  by  mill  owners,  Art.  1504,  p.  345. 
Regulation  by  Lieutenant-Governor  in  Council,  Art.  1580,  p.  359. 
Regulations  under  Act,  1892,  no  general,  have  been  made,  329. 
Report  to  be  made  by  applicant  for  exploration  or  mining  permit.  Art. 
1455,  p.  337. 
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Report  to  be  sent  monthly,  by  mill-owners,  Art.  1505,  p.  346. 

lies  Nulliun,  view  of,  urged,  319. 

Reserve  of  mining  rights.  Art.  1423,  p.  325. 

Reserve  of  rights  of  cutting  timber  on  mining  concessions,  Art.  1448,  p.  336. 

Right  of  way,  how  acquired.  Art.  1489,  p.  343. 

Rights  of  aliens.  Art.  1422,  p.  325. 

Riots  in  vicinity  of  public  works.  Art.  1545,  and  fol.  p.  353. 

Royal  prerogative,  view  of,  urged,  319. 

Royalty. 

Amount  of,  Art.  1435,  p.  331. 

In  favor  of  Crown,  Art.  1435,  p.  331. 

In  what  it  consists  on  certain  minerals.  Art.  1435,  p.  331. 

Suits  for,  in  whoso  name  brought.  Art.  1555,  p.  354. 
Sale  of  mining  concessions. 

By  auction  after  advertisement.  Art.  1445,  p.  335. 

Conditions  of.  Art.  1440,  p.  333. 

Not  to  be  granted  unless  real  indications  of  minerals  and  specimens 
produced  with  affidavit,  Art.  1447,  p.  335. 

Of  either  mining  rights  or  property,  resolves  confusion,  321. 

Price  of,  Art.  1444,  p.  334. 

Upset  price.  Art.  1445,  p.  335. 
Security  to  be  furnished  by  applicant  for  permit  for  mining  exploration, 

Art.  1454,  p.  337. 
Seignior's  reduction  in  purchase  of  mining  rights,  when,  321. 
Seignior,  can  purchase  mining  rights  over  the  whole  seigniory,  but  not 
over  a  less  extent,  321. 
or  the  censitaire,  neither  he  nor  she,  can  acquire  more  than  the 
maximum  amount,  321.  , 

Settlers  under  location  ticket,  321. 
Shafts,  to  be  fenced  in,  Art.  1509,  p.  347. 
Soil,  ownership  of,  by  Civil  Code,  carries  what  is    above  and  below  It,  321. 

excavations,  below,  as  to,  321. 
Specimens  to  be  produced  with  affidavit,  Art.  1447,  p.  335. 
Stakes,  penalty  for  removing.  Art.  1534,  p.  351. 
Statutes,  based  on  old  French  law,  323. 
Streams,  Art.  1533,  p.  351. 
8uit.s  (8ee  Prosecufionx). 

Summoning  of  defendants  and  witnesses  before  Inspector,  Art.  1561,  p.  356. 
Superior  metals,  meaning  of,  Art.  1421,  sec.  11,  p.  324. 

rights  of  purchase  of,  321. 
Survfy  <»f  unsurvfycd  c<>ncf.s.sinii.  Art.  14."{'.>,  p.  'XVA. 
Ticket,  location,  settlers  under,  321. 
Timber  limits,  owners  of,  may  cut  timber  for  certain  time  on  mining 

concessions  sold,  Art.  1448,  p.  336. 
Title,  grantees  under  gratuitous,  320. 

Transfer  of  mining  rights,  notice  of  30  days  to  be  given  to  the  commis- 
sioner. Art.  1442.  p.  333. 
Underground  mining  concessions,  meaning  of,  Art.  1421,  sec.  13,  p.  324. 
Unsurveyed  mining  concessions  to  be  surveyed.  Art.  1439,  p.  333. 
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Upset  price  at  sale  of  mining  concessions,  Art.  1445,  p.  336. 
Vacillation,  period  of,  318. 
Valuation  of  mining  lands.  Art.  1579,  p.  359. 
Water-courses  on  mining  concessions.  Art.  1475,  p.  341. 

Penalty  for  not  complying  with  decision  of  inspectors  as  to.  Art.  1533, 
p.  351. 
Witnesses,  penalty  for  refusing  to  appear,  Art.  1544,  p.  352. 

Summoning  and  examination  of.  Art.  1545,  and  fol.  p.  353. 
Women  or  girls  not  to  be  employed  in  the  working  of  mines,  Art.  1548, 

p.  353. 
Work,  right  to,  when  land  acquired  by  settler's  patent  previous  to  July 
24th,  1880,  with  reservation  of  the  mining  rights,  cannot  without 
purchasing  the  mining  rights,  321. 
Work,  right  to,  when  land  acquired  by  settler's  patent  previous  to  July, 

1880,  without  reservation  of  the  mining  rights,  may  work  without  such 

purchase,  321. 
Workmen  in  mines,  protection  of.  Art.  1548,  p.  353. 

QUEBEC  ACT  (See  TABLE  OF  STATUTES). 

QUEEN  (See  CROWN;  MAJESTY). 

QUEEN  CHARLOTTE  ISLAND  (BRITISH  COLUMBIA). 

QUESNELLE  (BRITISH  COLUMBIA). 

QUIET  ENJOYMENT  (See  LEASES). 

RAILWAY  BELT,  letters  patent  may  be  issued  under  Great  Seal  of  Can- 
ada, 33. 
RAILWAYS,  minerals  under,  236-242. 
British.  Columbia. 

compensation,  reasonable,  to  be  given  mine  owner  by  company, 
for  damages  caused  by  examination  under  section  26,  242. 
railway,    mines  under,   same  provisions  as  in  Ontario  (See  Rail- 
way, Ontario),  242. 
Canada. 

company,  meaning  of,  242. 

railway,  mines  under,  may  not  obstruct,  interfere  or  injuriously 

affect  running  of,  242. 
workings  of  mines  under  railways,  not  to  be  obstructed,  when, 
242. 
"Se-w  Brunsviriek. 

railway,  mines  under  railways,  makes  no  special  provision  as 
to,  241. 
Nova  Scotia. 

land,  what  included,  242. 

mines,  under  railway,  Nova  Scotia  Railway  Act  makes  no  pro- 
visions as  to,  242. 
railway,  mines  under,  Nova  Scotia  Railway  Act  makes  no  pro- 
visions as  to,  242. 
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Ontario. 

additional  expense  (See  Expenses),  240. 

expense  incurred   by,    to    be    paid    by  company  to 
owner,  240. 
airways,  cut  and  made,  may  be,  when,  240. 

made,  not  to  be,  without  consent  In  writing  of  Com- 
missioner of  Public  Works,  240. 
so  as  to  injure  railway,  240. 

hinder    passage    on     rail- 
way, 240. 
apparatus  of  owner,  may  be  used  by  company,  for  purpose  of 

inspection,  241. 
arbitration,  disputes  as  to,  between  company  and  owner,  240. 
coal,  not  mentioned  in  Ontario  Act,  238. 

company,  apparatus  or  machinery  may  use,  of  owner  for  pur- 
pose of  inspection,  241. 
entitled  to  notice  of  intention  to  work,  238. 
expense,    recover   by   action,   occasioned    by    default, 

may,  240. 
expenses,   to   pay   to   owner  additional,   incurred   by 

reason  of  severance,  240. 
intention,  to  give  notice  of,  to  enter  and  inspect,  241. 
value  of  working,  may  show  to  Commissioner  of  Pub- 
lic Works,  238. 
compensation,   determined,   must   be,   by   indications  and   pro- 
babilities disclosed  by  evidence,  239. 
division  of,  between    tenants  for    life,  and  re- 
maindermen, 239. 
owner,  to  be  made  to,  238. 
settled,  to  be,  in  case  of  no  agreement  as  to,  as 
in  Acts  })rovided,  2.'W. 
contents,  of  land  need  not  be  proven  by  costly  tests,  239. 
damages,  working  of,  improper,  to  be  made  good  by  owner,  239. 
discovery,  mines,  of  distance  of,  fepm  railway  may  be  had  from 

company,  241. 
dispute,  owner,  between  company  and,  as  to  settlement  of,  240. 
drainage  of  mines,  how  to  be  made,  240. 

expenses,  of  construction,  by  company  of  necessary  works  to 
protect  railways,  as  to,  241. 
disputes,  touching  amount  of,  as  to,  240. 
occasioned   to  company,  by  owner's  default,  may  be 
recovered  by  action,  240. 
experiments,  costly,  need  not  be  made,  239. 
forfeit,  person  refusing  to  allow  company  to  enter  and  Inspect, 

may  be  liable  to,  241. 
gateways,  may  be  cut  and  made,  when,  240. 

not  to  be  made  so  as  to  hinder  passage  on  railway, 

240. 
railway,  240. 
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headways,  may  be  cut  and  made,  when,  240. 

not  to  be  made,  so  as  to  hinder  passage  on  rail- 
way, 240. 
Injury,  apprehended,  to  the  railway,  as  to,  240. 
inspection,  of  mines,  lawful  by  company,  after  notice  given,  238. 
person  interfering  with  right  of,  forfeit  certain  sum 
to,  241. 
iron,  company  not  to  be  entitled  to  any  mines  of,  236. 
lessee,  entitled  to  pay  additional  expenses  incurred  by  reason 
of  severance,  240. 
may  work  mines  if  company  do  not  treat  before  30  days, 
239. 
losses,  disputes  touching  amount  of,  as  to  (See  Expenses),  240. 
machinery,  of  owner,  may  be  used  by  company  for  purpose  of 

inspection,  241. 
minerals,  meaning  of  term,  238. 

not  purchased  by  company,  as  to  payment  of  value 

of,  240. 
under  railways  and  highways,  236. 
mines,  in  solido,  and  without  any  exception,  reserved  to  mine 
owner,  237. 
meaning  of  term,  238. 
mines,  and  minerals  within  40  yards  from  railway,  as  to  work- 
ing,   237. 
if  expressed  in  name  of  conveyance,  will  pass,  236. 
if  expressed,  or  conveyed,  will  pass,  236. 
not   purchased,   deemed   to  be   excepted   in   conveyance, 
236. 
notice,  after,  in  regard  to  improper  workings,  if  risk  continued 
company  may  construct  necessary  works,  241. 
by  company,  to  owner,  to  be  in  writing,  241. 
in  writing,  of  intention  to  work,  to  be  given  company, 

238. 
may  be  given  by  company  to  owner  of  intention  to  en- 
ter and  inspect,  241. 
may  be  given  by  company  to  owner,  regarding  improper 

workings,  241. 
to  be  given  30  days  before  commencement  of  work,  238. 
occupier,  entitled  to  be  paid  additional  expenses  incurred  by 
reason  of  severance,  240. 
may  work  mines  if  company  do  not  treat  before  30 
days,  239. 
owner,  entitled  to  additional  expenses,  incurred  by  reason  of 
severance,  240. 
may  work  mine,  if  company  do  not  treat  before  30  days. 

239. 
to  make  good,  damages,  by  improper  working,  239. 
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ownors,  of  adjoining  mines,  on  both  sides  of  railway,  rights 

of,  240. 
parts,  only  entitled  to  such,  as  may  be  necessary  to  be  used  in 

construction,  unless  purchased,  236. 
purchase,  company  only  entitled  to  minerals  purchased,  236. 
questions,   between  company  and   owner,   as  to  settlement  of, 

240. 
railway  company,  may  acquire  mines,  236. 

may  enter  and  Inspect,  for  the  purpose  of 

Investigation,  as  to,  241. 
may  not  work  mines,  as  part  of  regular  oc- 
cupation, 236. 
obligation  of,  to  ascertain  if  minerals  requi- 
site for  support  after  notice  served,  237. 
railway,  minerals  under,  as  to,  236. 
refusal,  by  owner  or  person,  to  permit  company  to  enter  and 

inspect,  renders  offender  liable  to  forfeit,  241. 
removal,  may  be  made  by  company,  if  not  by  owner,  239. 
repairs,  may  be  made  by  company,  if  not  by  owner,  239. 
severance,  losses  incurred  by  reason  of,  to  be  paid  by  company 

to  owner.  240. 
station,  expropriation  of  mines,  as  site  for,  236. 
tests,  costly,  need  not  be  made,  239. 
ventilation,  how  to  be  made,  240. 
water  levels,  may  be  cut  and  made,  when,  240. 

not  to  be  made,  so  as  to  hinder  passage  on  rail- 
way, 240. 
work,  Improper,  to  be  made  good  by  owner,  239. 

notice  of  intention  to,  to  be  given  to  company,  238. 
owner  may,  if  railway  company  do  not  treat  within  30 

days,  239. 
to  be  done,  In  manner  proper  and  necessary,  239. 

according  to   the  usual  manner  of  working, 
239. 
working,  continuous  interruption  of,  additional  expense  incurred 
by,  as  to,  240. 
if  prevented  by  apprehended  Injury,  how  may  be  pro- 
ceeded with,  240. 
mines,  as  to,  240. 

about  to  be,  discovery  of,  by  railway,  241. 
mines  and  minerals,  witi)in   '0  yirdsof  railway,  as  to, 

237. 
notice  to  be  given  30  days  before  commencement  off 

238. 
of  mines,  contrary  to  Railway  Act,  as  to,  241. 

discovery  of,  by  railway,  241. 
of  p.'irts  of  mines,  discovery  of,  by  railway,  241. 
restrictions,  as  to,  240. 
so  as  to  damage  railway,  241. 
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company  cannot  work  mines,  unless  working  mines  are  within 
statutory  powers,  241. 
may  acquire  mines,  although  it  may  not  work  them, 
241. 

and,  alienate  mines,  although  it  may  not  work  them, 

241. 

mines,  under  railway,  no  special  provisions  in  statutes  as  to, 
241. 

company,  may  acquire,  and  alienate  them,  241. 
mining  rights,  not  presumed,  to  be  observed,  when,  241. 
railway,  mines  under,  no  special  provisions  in  statutes,  as  to, 

241. 
Water,  diversion  of,  233. 
RAINY  RIVER  DISTRICT  (ONTARIO). 
RAT  PORTAGE  (ONTARIO),  16. 
RATING  (See  TAXATION). 
RECEIVER,  when  mortgagor  entitled  to,  190. 
RECORD  (See  STATUTE  LAW). 

FREE  MINER'S  (See  STATUTE  LAW). 
RE-ENTRY  (See  LEASE). 
REFUGES  (See  STATUTE  LAW). 
REGALIA  (See  PRECIOUS  METALS). 

REGISTRATION  (See  LAND  TITLES  ACT,  LICENSE,  TAXATION). 
assignments,  195. 
British  Columbia,  in,  201. 
effect  of,  in  N.  S.,  200. 

Ontario,  194,  195. 
equitable  lien,  194. 
instrument  defined,  200. 
lease  of,  in  N.  S.,  200. 
mortgage  before  patent,  195. 
New  Brunswick,  in,  199,  200. 
North-West  Territories,  201. 
notice,  194,  200. 
Nova  Scotia,  in,  200. 
Ontario,  in,  107,  194,  197. 
priority  of,  194. 
Quebce,  in,  199. 
Registry  Act,  Ontario,  194. 
REGULATIONS     (See     MINING     REGULATIONS;     STATUTE     LAW; 
WORKING), 
statutory,  mining,  145. 
RELIEF,  for  forfeitures  against  (See  LEASES),  132. 
REMEDY  (See  PARTICULAR  TITLES). 
RENEWABLE  (See  LEASE;  STATUTE  LAW). 
RENT  {See  LEASE),  118. 
REPAIR,  easement,  206. 
80— M 
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REPEAL,  effect  In  Canada  of  repeal  of  English  Act,  5. 

in  England  not  binding  in  Canada,  6. 
RESCISSION  (See  CONTRACTS). 
RESERVATION  (St'e  DEED,  EXCEPTION). 

construction  of,  165,  167,  174. 
conBtrued  strictly,  when,  177,  212. 
Crown  grant,  in,  159,  325. 
defined,  164. 
efftHit  of,  167,  325. 
implied,  of  easement,  233. 
minerals,  of,  174. 
what  operates  as,  165. 
what  ambiguous,  175. 
RETURNS  (See  STATUTE  LAW). 
REVELSTOKE  (BRITISH  COLUMBIA). 
RIGHT  (See  SUPPORT). 

derogate  from  grant,  to,  158,  176. 

land,  right  to  resume  part  of  land  granted  by  Crown,  159. 
mines,  to  work  incorporeal  hereditament,  156. 
mine,  to,  for  precious  metals,  26. 
work  mines,  to  (See  LEASE). 
RIGHTS,  incidental,  161,  170. 

incidental  to  grant,  158. 
preserved  by  Quebec  Act,  3. 
RIPARIAN  proprietor  (See  RIPARIAN  RIGHTS,  WATER),  221,  159. 
patentee  not,  when  water  reserved,  160. 
rights  of,  161,  219,  609. 
rights  (See  WATER),  219. 
RIVER,  definition  of,  720. 

parts  of,  164. 
RIVERS  (See  WATER),  220. 
RIVER  CLAIMS  (See  STATUTE  LAW). 
ROADWAY  (See  WAY). 

ROCK  IN  PLACE  (See  STATUTE  LAW),  517. 
ROSSLAND  (See  BRITISH  COLUMBIA). 
ROYAL  MINES  (See  PRECIOUS  METALS),  799. 

PREROGATIVE  (See  PRECIOUS  METALS). 
ROYALTY  (See  LICENSE;  LEASE;  STATUTE  LAW). 
ROYALTIES  (See  JVRA  REGALIA,  PRECIOUS  METALS), 
belong  to  Provinces,  12,  795. 
in  B.  N.  A.  Act,  27. 
meaning  of,  25. 

rights  of  dowress  (See  DOWER). 
what  are,  26. 
RULE  ejusdem  generis,  169. 
RUPERT'S  LAND  (See  CANADA),  10. 

SALE  (See  CONTRACTS;    DOWER;    GRANT;    LEASE;    PARTITION; 
REGISTRATION;  STATUTE  LAW), 
bill  of,  134,  135. 


'"""^^  1207 


^XLE—Contimied. 

land,  of,  where  minerals  reserved,  166. 
minerals,  of,  54,  115,  334. 
partnership  property,  142. 
partition,  in  lieu  of  (See  PARTITION),  192. 
power  of,  where  Indian  title  not  surrendered,  17,  23. 
public  lands,  of,  29,  794. 
resiliating,  in  Quebec,  156. 

unreserved,  of  immovables,  carries  mining  rights,  156 
SALT  WELLS  (See  STATUTE  LAW). 
SAND,  not  a  mineral,  when,  38. 
SASKATCHEWAN,  boundaries  of,  31. 

regulations,  691. 
SAULT  STE.  MARIE  (ONTARIO). 
"  Saving  and  reserving,"  good  words  of  exception,  165. 
SCHOOL  TAX  (See  TAXATION). 
SCOTCH  LAW,  water  as  to  (See  WATER),  221. 
SEA  (See  B.  C,  N.  B.,  N.  S.,  STATUTE  LAW). 
SEAL,  Great,  what  to  be  used,  33,  275. 
SEAMS,  mineral  substance  lying  in,  called  mine,  36. 
SEIGNEUR,  319. 
SEINE  RIVER  (ONTARIO). 
SERVIENT  TENEMENT,  repaid,  206. 

SERVITUDE  (See  WATER,  EASEMENT,  WORKING),  136,  227,  229,  327. 
SETTLED  ESTATES,  British  Columbia,  202. 

mineral  may  be  reserved,  202. 
Ontario,  202. 
SEVERANCE    (See    WRONGFUL    ABSTRACTION;    RAILWAYS;    SUP- 
PORT). 
rights  and  liabilities  should  be  specified  in  instrument  of. 

123,  164. 
rights  consequent  upon,  175,  327,  208. 
tenement  of,  55,  233. 
SHARES,  company,  in  (See  CONTRACT). 
SHAFT  (See  STATUTE  LAW). 
SHOAL  LAKE  (ONTARIO). 
SHORT  FORMS  of  Leases,  127. 

SILVER  (See  PRECIOUS  METALS;  STATUTE  LAW), 
not  a  mineral  when  others  named,  when,  40. 
SLATE,  concern  when  held  to  be  a  mine,  38. 

quarry  included  in  mines,  37. 
SLEEPING  RENT  (See  LEASE),  126. 
SLOGAN  (BRITISH  COLUMBIA). 
SOCAGE,  free  and  common  in  Upper  Canada,  4. 
SOIL  (See  LAND). 

containing  the  mineral,  included  in  mine,  36. 

layer  of,  sustaining  vegetable  life,  not  included  in  the  word  mineral, 

34. 
meaning  of,  40. 
SOVEREIGN  (See  MORTGAGE  LAW). 
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SPECIAL  PURPOSE,  grant  of  land  for,  158. 
SPECIFIC  PERFORMANCE  (See  CONTRACTS). 
SPECULATION  (See  MORTGAGE). 
STAKING  OUT  (See  STATUTE  LAW). 
STANDING  BY  (See  DELAY,  WORKING),  141. 
STATE  OF  NATURE  (See  DOWER). 

STATUTE  LAW  (TABLE  OF  CONTENTS;  TABLE  OF  STATUTES). 
British  Columbia,  316. 
Dominion,  691. 
New  Brunswick,  361. 
Nova  Scotia,  401. 
Ontario,  265. 
Quebec,  316. 
"Superintendent,"  268. 
STATUTE  LAW  (See  TABLE  OF  STATUTES). 
STATUTE  OF  FRAUDS  (See  FRAUDS,  STATUTE  OF). 
STATUTES  (See  BRITISH  STATUTES;  TABLE  OF  STATUTES). 
English,  may  be  enforced  as  to  part,  6. 
what  English,  in  force,  7. 
STATUTORY  MINING  REGULATIONS,  145. 
STICKEEN  TERRITORIES,  11. 

boundaries  of,  801. 
how  administered,  12. 
now  included  in  Yukon,  12. 
STICKEEN  RIVER  (BRITISH  COLUMBA). 
STIPULATION  that  grant  be  derogated  from,  158,  176. 
ST.  LAWRENCE,  bed  of,  in  Crown  hi  right  of  Province,  163. 
STOCK  (See  SHARES). 
STONE,  a  mineral,  35. 

dug  from  quarries,  a  mineral,  37. 
stratum  of,  included  in  minerals,  37. 
STRATUM,  reserved,  or  granted,  167,  179. 
STREAM  (See  AD  MEDIUM  FILUM,  DOMINION,  QUARTZ,  STATUTE 

LAW,  WATER). 
SUBJACENT  mines  (See  SUPPORT). 
SUBSIDENCE  (See  LEASE,  SUPPORT),  413. 
SUBTERRANEAN  water  (See  WATER),  223. 
SUDBURY  (ONTARIO). 

SULTANA  ISLAND,  surrender  of,  (ONTARIO),  15,  18. 
SUPPORT     (See     GRANT  ;     LEASE  ;     STATUTE  LAW  ;     SURFACE 
WATER), 
accidentally  flooded  mine,  204. 
agreement  as  to,  158,  207. 
buildings,  205,  210,  217. 

building,  support,  right  to,  how  acquired,  205,  206,  209,  210  217. 
burden  of  proof,  205. 

aa  to  right  of,  205. 
clear  words  necessary  to  exclude,  122,  205. 
common  right  as  to,  205. 


^^^^^  1269 


SVFPORT— Continued. 

compensation,  211. 

effect  of,  216. 
consequence,  of  right  may  be  that  mines  cannot  be  worked  203 
damages,  208. 

damage,  by  subsidence,  218. 
derogation  from  right  of,  158,  213. 
derogate,  grantor,  cannot,  from  grant,  209,  211. 
dominant  tenement  (See  Easement). 
easement,  206,  207. 

acquired,  how,  206,  217. 
repair,  entry  to,  206. 

repair,  owner  of  dominant  tenement  must,  206. 
flooded  mine,  pumping  out,  204. 
general  rule  as  to,  203. 
grant,  of  right  of  support,  209. 
grantee  of  minerals,  rights  of,  215. 
hydraulic  mining,  support  as  to,  209. 
implication  of  right  of,  209. 
increased  burden,  206. 
inference  at  common  law,  213. 
injunction,  restraining  injury  to,  203,  211. 
land,  grant  of,  211. 
lateral,  203,  214. 

severance,  208. 
lessor,  cannot  derogate  from  grant,  209. 

right  of  support  of,  212. 
maxims  (See  Maxims). 
may  be  excluded,  204. 
mine  owner,  213. 

reserved,  where,  174,  214. 
nature  of  right,  206. 
pillars,  215. 
prescription,  207,  217. 

easements,  207. 
support,  207. 
presumption  as  to,  213. 
principle,  as  to  interference,  204. 
railways,  right  to,  210. 
renounced,  right  may  be,  204. 
reservation,  construed  strictly,  212. 

minerals,  of,  173,  175,  214. 
right  of,  156,  212,  412. 
of  absolute,  208. 

depends  on  terms  of  document,  123,  156. 
not  qualified,  203. 
of  lessor,  212. 

of,  protected  by  injunction,  174,  203.  212. 
of,  may  be  varied,  214. 
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right,  wjiived,  may  be,  204,  213. 

to  work  subjacent  mines,  211. 
to  waive,  213. 
rights  of  granteo  of  minerals,  215. 
rule  as  to,  122,  175,  207. 

may  be  waived,  204,  213. 
servient  tenement  (See  Kascmcttt). 
severance,  of  ownership,  vertical,  208. 
lateral,  208. 
specific,  where  grant  for,  158,  209. 
{Statute  of  Limitations,  support,  208. 

subsidence,  208. 
subjacent  mines,  support,  208. 

strata,  support  from,  212. 
subsidence,  216. 

compensation  for,  218. 
damage,  218. 

excavation,  caused  by  previous,  218. 
Injunction,  203. 
liable,  who,  for,  217,  218. 
Statute  of  Limitations,  208. 
subterranean  water,  204. 

support  from,  as  to,  204. 
surface,  description  of,  215. 
disturbance,  207. 
enjoyed,  to  be,  174,  205. 
enjoyment  of,  207. 

owner,  prima  facie,  entitled  to  support,  175,  213,  214. 
undermined,  may  be,  215. 

compensation  for,  215. 
vertical  support,  203,  214. 
waiver,  204,  213. 
where  additional  wanted,  216. 
compensation,  215. 
grant  for  specific  purpose,  209. 
whether  right  is  easement,  206. 
of  property,  206. 
working,  causing  subsidence,  215. 
works,  right  to  support  of,  158. 
SURFACE  (See  LAND,  SUPPORT), 
damage  to,  174. 
duties  of  owner  of,  164. 
for  agricultural  purposes,  not  a  mine,  34. 
meaning  of,  40,  156. 

minerals  and,  severing  title,  109,  155,  157,  55. 
Ontario,  in  (See  ONTARIO  J/fnr.«j  Art). 
owners,  rights  of,  156,  175,  207,  214,  224. 
power  to  destroy,  123,  158,  174,  214. 
right  to  let  down,  156,  205,  215. 
user  of,  144. 
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SURFACE  RIGHTS  (See  STATUTE  LAW). 

Ontario,  in  (See  ONTARIO  Mines  Act). 
SURFACE  WATER  (See  WATER),  224. 
SURRENDER  (See  INDIANS,  INDIAN  TITLE), 
by  operation  of  law,  441. 

TAILINGS  (See  STATUTE  LAW). 
TAXATION. 

Britisli  Columbia,  in. 

account,  books  of,  proper,  to  be  kept  upon  premises,  250. 

active  production,  mine  in,  249. 

appeal  Court  of  Revision,  power  of,  251. 

objects  before,  250. 
assay,  of  samples  or  specimens,  250. 

object  to,  how  to  be  disposed  of,  251. 
value  of  ore  may  be  determined  by,  250. 
assessment,  of  mines  and  minerals,  248. 
assessed  value,  basis  of,  248. 

duty  of,  249. 
assessor,  information  to  be  supplied  to,  249. 

descend  pits,  shafts,  and  use  tackle,  etc.,  for  certain 
purposes,  may,  250. 
books,  may  examine,  251. 

authority,  of  assessor,  if  not  satisfied  with  correctness 

of  return,  250. 
distress  or  sale,  shall  have  power  to  collect  by,  251. 
extracts  from  books,  may  take,  251. 
ingress,  shall  have  free,  250. 
of  account,  proper,  to  be  kept  upon  premises,  250. 

shall  contain  record  of  weight  and  value, 
251. 
return,  if  not  satisfied  with,  authority  of,  250. 

to  notify  manager,  250. 
carrying  ore  from  premises,  when  unlawful,  249. 
cement,  mine  for  gold,  included  in  mine,  248. 
circumstances,  what,  to  be  kept  in  books  251. 
claim,  mineral,  owner  or  manager  of,  249. 
coal  not  included  in  term  mine,  248. 
collection,  authority  of  assessor  as  to,  251. 
combination  of  elements,  248. 
Court  of  Revision,  appeal,  objections,  before,  250. 
revision  and  appeal,  power  of,  251. 
Crown,  to  have  lien  for  tax,  251. 
Crown  tax,  amount  of,  248. 
cumulative  exercise  of  powers,  may  be,  251. 
date  of  sittings,  notice  of,  to  be  given  in  writing,  251. 
distress,  assessor  may  collect  by,  251. 
districts,  different,  may  vary  periods  when  taxes  due,  248. 
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Britisli  Colnmbia,  in — Continued. 

e^rth,  bed  of,  included  In  mine  248. 

elements,  combination  of,  248. 

facts,  what,  to  be  kept  in  books,  251. 

gravel,  included  in  mine,  248. 

g^oup  of  metals,  platinum,  248. 

income,  liable  to  taxation,  co  nomine,  means  net  income,  22. 

information,  to  be  furnisht'd  to  assessor,  249. 

failure  to  furnish,  penalty  for,  251. 
leasehold,  mining,  owner  or  manager  of,  249. 
lien,  on  mine  and  mining  premises,  as  well  as  upon  output,  251. 

taxes  shall  constitute,  251. 
list,  preparation  of,  -49. 
lode,  included  in  mine,  248. 
manager  of  mine,  duty  of,  249. 

recording  returns,  249. 
market  price  of  ore,  basis  of,  248. 

of,  basis  of,  249. 
metals,  platinum,  group  of,  248. 
mine,  definition  of,  248. 

"  Mineral  Act  (1896),"  taxes  imposed  by,  251. 
mineral-bearing  substances  not  sold  or  removed,  not  liable  to 

taxation,  249. 
market  price  of,  basis  of,  249. 
quantity  and  value  of,  how  deter- 
mined what  may  be,  250. 
removed   from   premises,   251. 
sold,  record  of,  to  be  kept  in  books, 

251. 
value   of,   may   be   determined   by 
assay,  250. 
mineral  claim,  owner  or  manager  of,  249. 

mines  and,  how  recorded  for  purposes  of  taxation,  248. 
quantity  and  value  of,  how  determined,  250. 
removed  from  premises,  251. 
sold,  record  of,  to  be  kept  In  books,  251. 
value  of,  may  be  determined  by  assay,  250. 
what  may  be,  251. 
mineral,  definition  of,  248. 
pigments,  248. 

premises,  assessor  may  enter  upon,   for  certain  pur- 
poses, 250. 
property,  owner  or  manager  of,  249. 
mines  and  minerals,  how  recorded,  for  purposes  of  taxation,  248. 

taxation  of,  576. 
net  income,  means  income  liable  to  taxation  eo  nomine,  252. 
mining  leaselioM   owner  or  manager  of,  249. 
notices,  sent,  how  to  be,  249. 
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Britisli  Columbia,  in — Continued. 
notices  sent,  to  whom  to  be,  249. 
sent,  what  to  be,  249. 
notice,  of  objections,  to  be  given,  251. 
objections,  notice  in  writing  of,  to  be  given,  251. 

to  assessment,  how  to  be  disposed  of,  251. 
ore,  market  price  of,  basis  of,  249. 

not  removed  from  mining  premises  not  liable  to  taxation, 

249. 
quantity  and  value  of,  how  determined,  250. 
remaining  unsold,  not  liable  to  taxation,  249. 
removed  from  premises,  what  may  be,  251. 
sold,  record  of  to  be  kept  in  books,  251. 
value  of,  may  be  determined  by  assay,  250. 
output,  of  mine,  taxes  upon,  249. 
owner  of  mine,  duty  of,  249. 

recording  returns,  249. 
particulars,  to  be  kept  in  books,  250. 

penalty,  for  failing  to  transmit,   returns   or  furnish   informa- 
tion, 251. 
permitting   ore   to   be   removed    from    premises,    when    unlaw- 
ful, 249. 
pigment,  mineral,  248. 
placer  claim,  owner  or  manager  of,  249. 
power,  of  assessor,  as  to  collections,  251. 
powers,  of  assessor,  may  be  exercised  cumulatively,  251. 
precious  metals,  gravel  or  cement,  mine  for,  included  in  mine, 

248. 
preparation,  of  list  of  roll,  249. 
production,  mine,  inactive,  249. 
producing  mines,  information  regarding,  249. 
provincial  tax,  amount  of,  248. 
quantity,  and  value,  of  ore,  how  determined,  250. 
quarter,  when  shall  end,  249. 

reduction  works,  returns  from,  to  be  considered  in  case  of  dis- 
pute, 249. 
returns,  record  of,  to  be  kept  in  books,  251. 
refinery  works,  returns  of,  to  be  considered  when,  249. 
remittance,  may  accompany  return  or  be  made  personally,  250. 
removal,  of  ore,  or  mineral  bearing  substances,  249. 

etc.,  from  premises,  when  to  be  made,  251. 
returns,  by  smelter,  to  be  referred  to  in  case  of  dispute,  249. 

by  reduction  or  refinery  works,  to  be  con- 
sidered in  case  of  dispute,  249. 
by  owner  or  manager,  to  assessor,  what  to  be  included 

in,  249. 
smelter  or  reduction  works,  from,  to  be  kept  in  books, 

251. 
transmit,  failure  to,  penalty  for,  251. 
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British  Colnmbia,  in — Continued. 

Revision,  and  Appeal  Court,  power  of,  251. 
rock  in  place,  included  in  mine,  248. 
roll,  preparation  of,  249. 

what  should  be  shown,  249. 
sale,  amount  derived  from,  record  to  be  kept  in  books,  249. 
assessor  may  collect  by,  251. 
of  ore  or  mineral-bearing  substances,  249. 
sending,  ore  from  premises,  when  unlawful,  249. 
shipping  of  ore  from  premises,  when  unlawful,  249. 
silver  (See  Mineral)  248. 

sittings,  date  of,  to  be  given  in  writing,  251. 
smelter,  returns,  to  be,  referred  to  in  case  of  dispute,  249. 

record  of,  to  be  kept  in  books,  251. 
Speedy  Incorporation  of  Towns  Act,  1897,  taxation  of  land  pur- 
suant to,  252. 
stratum,  any  natural,  included  in  mine,  248. 
substances  gained,  taxation  on,  248. 
gotten,  taxation  of,  248. 
mineral-bearing,  unsold  or  removed,  not  liable  to 

taxation,  249. 
mineral-bearing,    quantity  and   value  of,    how  de- 
termined, 250. 
mineral-bearing,   value  of   may   be   determined   by 

assay,  250. 
mineral-bearing,  sold,    record    of,    to    be    kept    in 

books,  251. 
mineral-bearing,  what  may  be  removed  from  pre- 
mises, 251. 
raised  taxation,  248. 
sums,  payable  in  accordance  with  returns,  payable  to  assessor, 

249. 
taking  ore,  from  premises,  when  unlawful,  249. 
tax,  when  due  and  payable,  249. 

imposed,  shall  constitute  lien,  251. 
taxation,  of  mines  and  minerals,  248. 
time,  length  of  notice  of  appeal,  to  be  given,  251. 
time  to  time,  information  to  be  furnished  to  assessor  from,  249. 
transmission,  of  returns,  on  failure  of,  penalty  for,  251. 
unlawful  acts,  regarding  shipping  ore,  etc.,  249. 
value,  basis  of,  assessed,  248. 

ore,  of,  how  determined,  250. 
of  ore,  etc.,  to  be  recorded,  251. 
particulars  of,  to  be  kept  in  books,  251. 
vein,  included  in  mine,  248. 
weight,  particulars  of,  to  be  kept  in  books,  251. 

of  ore,  etc.,  to  be  rworded,  251. 
written  notice,  objections  to  be  given,  251. 
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Manitoba,  in. 

mines  and  minerals,  taxation  of,  in  Manitoba,  253. 

no  special  provision  as  to  taxation  of  mines  and  minerals,  253. 

taxation,  of  mines  and  minerals  tn  Manitoba,  no  special  pro- 
vision as  to,  253. 
NexiT^  BrunsTirick,  in. 

appraisement,  of  real  and  personal  property,  basis  of,  247. 

authority,  of  Council,  to  exempt,  247. 

buildings,  may  be  exempted,  247. 

cash  value,  full,  basis  of  rating,  247. 

council,  municipal,  authority  of,  regarding  exemption,  247. 

exemption,  authority  of  municipal  council  regarding,  247. 

indebtedness,  reduction  for,  to  be  considered  in  appraisement, 
247. 

machinery,  may  be  exempted,  247. 

period,  during  which  plant,  etc.,  may  be  exempted,  247. 

personal  property,  how  rated,  247. 

plant,  may  be  exempted,  247. 

property,  real  and  personal,  how  rated,  247. 

rating,  of  real  and  personal  property,  247. 

real  property,  how  rated,  247. 

reduction  for  indebtedness,  to  be  considered  in  appraisement, 
247. 

value,  full  cash,  basis  of  rating,  247. 

works,  may  be  exempted,  247. 
North-W^est  Territories,  in. 

assessed  value,  of  property,  basis  of  levy,  253. 

different  proportion,  not  permissible,  253. 

direct  taxes,  what  levied  upon,  253. 

distinction,  none  to  be  made  in  one  or  more  kinds  of  property, 
253. 

exemptions,  not  liable  to  taxation,  253. 

hereditaments,  included  in  term  land,  253. 

income,  liable  to  taxation,  253. 

kind  of  property,  no  distinction  to  be  made  in,  253. 

land,  liable  to  taxation,  253. 
meaning  of,  253. 

levy,  of  taxes,  shall  be  made,  upon  what  property,  253. 
basis  of,  253. 

mines,  included  in  term  land,  253. 

personal  property,  liable  to  taxation,  253. 

property,  real  and  personal,  liable  to  taxation,  253. 

proportion,  not  to  be  different,  253. 

rates,  what  levied  upon,  253. 

school  tax,  usually  largest  item  in  municipal  taxes,  253. 

taxes,  what  levied  upon,  253. 

tenements,  included  in  term  land,  253. 

value,  assessed,  of  property,  basis  of  levy,  253. 
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JfovA  Scotia,   in. 

assessed  value,  levy  to  be  In  proportion  to,  248. 

assessment,  for  local  and  direct  taxes,  248. 

council  of  municipality,  power  of,  as  to  taxes,  248. 

kinds  of  property,  no  distinction  in  the,  248. 

levy,  of  local  and  direct  taxes,  248. 

municipality,  power  of  council  of,  as  to  taxes,  248. 

poll  tax,  local  and  district,  taxes  shall  be  raised  by,  as  to,  quar- 
ter. 248. 

power,  of  council  of  municipality  as  to  taxes,  248. 

property,  real  and  personal,  levy  upon,  whole,  248. 

no  distinction  between  kinds  or  species,  248. 

species,  of  property,  no  distinction  in  the,  248. 

taxes,  local  and  direct,  how  raised,  248. 

value,  levy  to  be  in  proportion  to  the  assessed,  248. 
Ontario,  in. 

accidents,  risks  of  ordinary,  by  fire,  246. 

acreage,  annual  tax  of,  246. 

affixed  to  the  land,  things,  what  included,  244. 

Algoma,  tax  in  territorial  district,  246. 

annual  sum  to  be  provided  against  risks  of  explosion  and  flood- 
ing, 246. 

appraised  value,  to  be  basis  of  assessment,  244. 

assessiHl  value,  to  basis  of  assessment,  244. 

balance,  of  gain  over  loss,  true  meaning  of  income,  245. 

buildings  included  in  land,  244. 

business,  commercial,  for  a  year,  meaning  of,  245. 

cash  value,  to  be  basis  of  estimate,  244. 

commercial  business,  for  a  year,  meaning  of,  245. 

computation,  of  "  balance  of  gain  over  loss,"  meaning  of,  246. 

costs,  on  sale  of  land,  for  arrears  of  taxes,  246. 

debt,  just,  from  a  solvent  debtor,  value  of,  on  same  basis  as, 
244. 

debtor,  value  on  same  basis  as  on  appraisement  of  a  just  debt 
from  a  solvent,  244. 

direct  taxes,  how  levied,  244. 

districts,  territorial,  taxes  in,  246. 

entire  year,  meaning  of,  245. 

equality,  of  levy,  244. 

erections,  on  land,  244. 

exemptions,  what  are,  244. 

expenditure,  other  than   repairs   and   renewals  of  fixed   plant 
and   buildings.  246. 

expenses,  working,  meaning  of,  246. 

explosion,  and  flooding,  246. 

fire,  indemnity  against,  246. 
loss  by,  246. 
risks  of  ordinary  accident  by,  246 
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Ontario,  in — Continued. 

fiscal  year,  meaning  of,  245. 
flooding,  risks  of  explosion  and,  246. 
fossils,  included  in  term  land,  244. 
fund,  capable  of  being  assessed,  meaning  of,  245. 
gain,  balance  of,  over  loss,  meaning  of,  245. 
income,   derived   from   any  mine  or  mineral   work   subject   to 
taxation,  245. 
meaning  cf,  245. 

means  the  balance  of  gain  over  loss  in  the  fiscal  year, 
or  for  a  period  of  computation,  246. 
Indemnity,  against  a  loss  by  fire,  etc.,  246. 
land,  what  included   in,   244. 

covered  with  water,  244. 
lands,  mineral,  to  be  valued  and  estimated  on  basis  of  use  for 

agricultural  purposes,  244. 
levy,  mode  of,  244. 
local  taxes,  how  levied,  244. 

loss,  by  destructive  agency  of  time,  inevitable,  246. 
losses,  items  of,  not  to  be  excluded,  245. 
machinery,  taxation  of,  244. 
Manitoulin,  tax  in  territorial  district,  246. 
minerals,  taxation  of,  244. 
mineral  lands  (See  Lands,  Mineral),  244. 
mines,  taxation  of,  244. 

belonging  to  Her  Majesty,  not  included  in  term  land,  244. 
municipal  taxation,  how  levied,  244. 
neighbourhood,  mineral  lands  to  be  valued  and  estimated  on 

value  of  other  lands  in,  for  agricultural  purposes,  244. 
operations,  extending  over  entire  year,  245. 
peril,  indemnity  against  loss  by,  246. 
personal  property,  liable  to  levy,  244. 
plants,  fixed  repairs  and  renewals  of,  246. 
profit,  apparent,  meaning  of,   245. 

items  of,  not  to  be  solely  considered,  245. 
property,  liable  to  taxation,  what,  244. 

whole  rateable,  liable  to  levy,  244. 
proportions,  not  to  be  different,  244. 
Rainy  River,  tax  in  territorial  district,  246. 
rates,  municipal,  etc.,  how  levied,  244. 
real  property,  what  included  in,  244. 

liable  to  levy,  244. 
real  estate,  what  included  in,  244. 
realty,  taxation  of,  244. 

renewals,  of  fixed  plant  and  buildings,  whether  included,  246. 
repairs  on  fixed  plant  and  building,  whether  included,  246. 
risks,  of  ordinary  accidents  by  fire,  246. 

of  explosion  and  flooding,  246. 
sale,  for  arrears  of  taxes,  in  territorial  districts,  246. 
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storm,  indemnity  against  loss  by,  246. 

taxation,  income  from  any  land  or  mineral  worked  subject  to, 

245. 
taxes,  municipal,  etc.,  how  levied,  244. 
territorial  districts,  territorial  taxes  in,  246. 
Thunder  Bay,  tax  in  territorial  district  of,  246. 
timo,  inevitable  loss  by  desti-uctive  agency  of,  246. 
trees,  growing  upon  land,  assessment  of,  244. 
underwood,  growing  upon  land,  assessment  of,  244. 
value,  assessed,  basis  of  levy,  244. 

to  be  estimated  at  their  cash,  244. 
work,  mineral,  income  derived  from,  subject  to  taxation,  245. 
working  expenses,  meaning  of,  246. 
year,  entire,  meaning  of,  245. 
Quebec,  in 

apportionment  of  municipal  taxes,  must  be  fair,  247. 
buildings,  existence  of,  when  to  be  taken  into  consideration,  247. 
code,  municipal,  provides  for  taxation,  246. 
county  purposes,  municipal  taxes  imposed  on  taxable  property 

for,  247. 
crown,  not  liable  for  municipal  taxes,  247. 

land,  taxable  property,  246. 
dependencies,  existence  of,  when  to  be  taken  into  consideration, 

247. 
duties,  of  valuators,  247.  , 

excavation,  existence  of,  when  to  be  taken  into  consideration, 

247. 
exemption,  of  mining  rights  from  municipal  taxes,  247. 
exemptions,    privileged    debts    are    exempt,    from    formality    of 

registration,  247. 
existence  of  mine,  when  to  be  taken  into  consideration,  247. 
immovable  property,  valuation  of,  247. 

method  of  valuation  of,  247. 
increased  value,  when  to  be  taken  into  consideration,  247. 
lands,  mining,  valuation  of  taxable,  method  of,  247. 
local  purposes,  municipal  taxes  are  regarded  as  privileged,  247. 
location  tickets.  Crown  lands  occupy  whether  under  or  without 

deemed  to  be  taxable  property,  246. 
machines,  existence  of,  when  to  be  taken  into  consideration, 

247. 
mills,  existence  of,  when  to  be  taken  into  consideration,  247. 
minerals,  existence  of,  when   to  be  taken   into  consideration, 

247. 
mine,  existence  of,  when  to  be  taken  into  consideration,  247. 
mining  rights,  are  exempt  from  municipal  taxation,  247. 
municipal  code,  provides  for  taxation,  246. 

taxes,  cannot  be  recovered  from  the  Crown,  246. 
mining  rights  are  exempt  from,  247. 
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ores,  existence  of,  when  to  be  taken  into  consideration,  247. 
pits,  existence  of,  when  to  be  taken  into  consideration,  247. 
privileged  debts,  municipal  taxes  are  regarded  as,  247. 
property,  subject  to  the  payment  of  taxes,  247. 

immovable,  valuation  of,  247. 
proportion,  according  to  valuation  roll,  and  taxable  value,  247. 
registration,    municipal    taxes    are    exempt    from    formality   of 

registration  of,  247. 
shafts,  existence  of,  when  to  be  taken  into  consideration,  247. 
structures,  existence  of,  when  to  be  taken  into  consideration, 

247. 
taxable  property,  what  is,  in  Quebec,  246. 

value,    municipal    taxes     are     regarded     as     privileged 

debts,  247. 
mining  lands,  method  of  valuation  of,  247. 
taxation,  municipal,  mining  rights  are  exempt  from,  247. 
taxes,  municipal,  cannot  be  recovered  from  the  Crown,  246. 
tunnels,  existence  of,  when  to  be  taken  into  consideration,  247. 
value  increased,  when  to  be  taken  into  consideration,  247. 
valuators,  duties  of,  in  valuing,  247. 
valuation,  of  taxable  mining  lands,  method  of,  247. 
TENANCY  IN  COMMON,  inconvenience  of,  140. 
TENANTS  IN  COMMON  (See  CO-OWNERS;  PARTITION),  192. 
TENEMENT,  includes  mine,  41. 
TENEMENTS,  156. 

TERRITORIES  (See  DOMINION),  annexed  to  Canada,  11. 
defined,  10,  201. 
laws  continued,  11. 

section  109,  B.  N.  A.  Act  not  applicable  to,  12. 
TERRITORIAL  (See  CROWN). 
REVENUES,  7. 
TESLIN  (BRITISH  COLUMBIA). 
THUNDER  BAY  (ONTARIO). 

TIDE,  flux  and  reflux  not  test  of  navigability  in  Canada,  163. 
TITLE  (See  ABSTRACTION,  CROWN). 

as  between  vendor  and  purchaser,  81. 
covenants  for,  in  Ontario,  177. 
deeds  on  assignment  of  dower,  182. 
minerals,  to,  166. 
not  affected  by  Quebec  Act,  3. 
surface  and  minerals  may  be  severed,  155. 
to  Crown  lands,  7. 
when  valid,  28. 

wrongdoer  as  against,  155,  254. 
TORRENS  SYSTEM  (See  LAND  TITLES  ACT). 
TRADE,  mining  is,  133. 
TRADING  (See  CONTRACTS,  tit.  companies,  COMPANIES). 
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TRAIL  (BRITISH  COLUMBIA). 
TRAMS  (See  LEASE). 
TRANSFER  (See  CROWN  LANDS). 

mines,  of,  158. 
TREATY  (See  ASHBURTON),  8. 

North-West  Angle,  No.  3,  15. 

of  Paris,  French  possessions  ceded,  3. 
effect  of,  3,  320. 

Russia  and  Gt.  Britain,  between,  796. 

U.  S.  A.  and  Gt.  Britain,  between,  797. 

of  Utrecht,  7,  8. 
TRESPASS  (See  ABSTRACTION),  133,  142,  259. 
TROVER,  259. 

TRUSTEE  (See  CONTRACTS). 
TRUST  or  interest  in  B.  N.  A.  Act,  27. 
TRUSTS,  existing,  protected,  12. 
TUNNEL  (See  STATUTE  LAW). 

ULTRA  VIRES  (See  CANADA,  CONTRACTS,  RAILWAYS),  148. 

UMPIRE  (See  ARBITRATION). 

UNCERTAINTY  (See  CONTRACTS,  MAXIMS),  205. 

UNDER  WATER,  areas,  131. 

UNGAVA,  boundaries  of.  31. 

UNION  ACT,  effect  of  title  to  Crown  lands,  7. 

UNOPENED  MINE  (See  MINE). 

UPPER  CANADA,  first  Parliament,  4. 

now  Ontario,  2. 
USE  of  water  (See  WATER),  220,  221,  227,  234. 
USER,  land  of  (See  WATER),  228,  230. 

land  of  another,  of,  525. 

minerals  of,  117,  136. 

property  of,  164,  230. 

surface,  of,  may  give  title  to  minerals,  144. 
USUFRUCT  (See  WASTE,  WORKING). 
UTRECHT  (See  TREATY  OF). 

VALIDITY  (See  Cnhmlal  Lairs). 

VANCOUVER  (BRITISH  COLUMBIA). 

VEIN  (See  MINING  REGULATIONS,  STATUTE  LAW,  WORKING). 

VENDOR,  entitled  to  roy.ilties  paid  under  lease,  161. 

VENDOR'S  LIEN,  187. 

assignable,  188. 
St^itute  of  Fmuds,  188. 
VENDEE'S  LIEN.  188. 
VENTILATION  (See  AIR.  MINING  REGULATIONS,  STATUTE  LAW). 

injunction  to  remove  impediments  to,  235. 

right  of.  protected  by  law,  235. 

right  to.  234. 
VICTORIA  (BRITISH  COLUMBIA). 
VIGILANCE  (See  WORKING).  141. 
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yi8  MAJOR,  229,  230. 

VOID  (See  LEASE;    MORTMAIN;    PATENT). 

lease  not  for  non-payment  of  rent,  but  only  voidable,  130. 
VOIDABLE  (See  VOID). 
WABIGOON  (ONTARIO). 
WAHNAPIT^  (ONTARIO). 
WASTE  (See  CO-OWNERS,  WORKING), 
bricks,  digging  earth  for,  139. 
cases  collected,  138-9. 
destructive,  will  be  restrained,  138. 
equitable,  138. 
impeachment  of,  117,  138. 
law  of,  based  on  civil  law  of  usufruct,  137. 

regards  substance,  138. 
ordinary,  none  between  tenants  in  commou,  138. 
permissive,  138. 
usufruct,  137. 

water,  of  (See  MINING  REGULATIONS;  STATUTE  LAW), 
working  open  mine  is  not,  137,  181,  189. 
(See  WORKING). 
WATER;  MINING  REGULATIONS;  PRESCRIPTION;  STATUTE  LAW. 
Act  of  God,  229. 

what  is,  230. 
Appropriation  of,  222,  231. 

continuation  of,  225. 
Artificial  channel,  223. 
Bank,  riparian  right  relative  to,  219. 
Barrier,  234. 
Bed  of  stream,  219. 

title  to  soil,  property  in,  222. 
British  Columbia,  in  (See  BRITISH  COLUMBIA). 
Canals,  232. 

Clauses  Consol.  Act,  863. 
Cellar,  percolation  of  water  into,  231. 
Channel,  artificial,   223. 

when  none,  224, 
Civil  law,  as  to,  221, 
Common  enemy,  227. 

Contact,  lateral,  sufficient  for  riparian  right,  220. 
Course,  196,  223,  225,  230,  233. 
Crown,  right  to  foul,  227. 

Damage,  from,  let  in,  by  wrongful  working,  232. 
Derogate,  grantor  cannot  derogate  from  grant,  233. 
Development,  of  natural  resources,  226. 
Discharging,  upon  land  of  another,  233. 
Diversion,  by  railway  company,  233 
Diverting,  233. 
Drainage,  natural  of,  226. 

81 -M 
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Easement,  abandonmont  of,  223. 

acquiring  by  proscription,  234. 
continuance  of,  223. 

exists  for  benefit  of  dominant  owner,  223. 
implied  grant  of,  233. 
implied   reservntion  of,   233. 
non-apparent,    continuous,   233. 
severance  of  tenement,  on,  233. 
Easements,  as  to,  232. 
Edge  (See  Ad  Medium  Filum). 
English  lAw,  as  to,  221. 
Enjoyment  of,  for  twenty  years,  233. 
Escape  of,  229. 

canal,  from,  232. 
King's  enemies,  caused  by,  230. 
rj.s  vuijm;  when  caused  by,  230. 
Extniordinary  use  of,  221. 
Feme  ^'aturae,  oil  or  minerals  are,  225. 
Flow  of,  219. 

gravitation,  227. 
Fouling.  226. 

by  others  no  answer  to  action  for  pollution,  226. 
Crown,  by,  227. 
Foundation  of  right  to,  219. 
French  law,  as  to,  221. 
God,  act  of,  229. 

Grant,  lost,  when  presumed,  235. 
Grant,  of,  225. 
Grant,  exclusion  in,  160. 
Grantor,  cannot  derogate  from  grant,  233. 
Gravitation  231. 

interference  with,  227. 
Heating.  226. 
High,  mark,  164. 
Higher  mine,  227. 
Implied  grant  of  easement.  233. 
Injunction,  restraining  fouling  of.  226. 

use  of,  222. 
Injunction,  ventilation.  235. 
Interests  of  community,   226. 
Interfering  with  flow.  232. 
King's  enemies,  causing  escape  of,  230. 
Land,  natural   user   of,  13fi,  228. 
covered  by,  23.  27,  161. 
riparian  rights  attached  to,  222. 
Land  Titles  Act,  196. 
Lateral  contact,  sufficient  for  riparian  right,  220. 
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Lawful  trade,  no  excuse  for  fouling,  226. 
Leave,  234. 

Legislation,   as  to,  233. 
Letting  river  into  mine,  230. 
Liabilities,  as  to,  234. 
Lower  mine,  227. 
Malice,  effect  of,  228. 
Mine,  flooding,  230. 
higher,  237. 
lower,  227. 
on  terra  firma,  in  adjoining  water,  221. 

right  to  restrain  op- 
erations, 221. 
owner,  obligation  to  continue  drain,  223. 

of,  may  not  divert  water  by  artificial  channel,  231. 
may  work  as  he  pleases,  231. 
percolation  of  water  into,  231. 
working,  percolating  water,  224. 
Minerals,  natural  user  of,  231. 
Mischief  by,  229. 

where  water  escapes,  229. 
Motive,  effect  of,  228. 
Natural  drainage  of,  226. 
stream  of,  219. 

(See  Stream),  220. 
user  of  mineral  land,  231. 
Navigable  rivers  (See  Riparian  Rights),  220. 
Navigation,  public  right  of,  not  to  be  obstructed,  220. 
Necessity,  inevitable,  230. 
Neglect,  to  make  drains,  suflacient,  232. 
Neighbors,  227,  231. 
No  property  in,  running,  220. 
Non-riparian  proprietor,  grant  to,  222. 
North-West  Territories,  in,  233. 
Pennsylvania  doctrine,  226. 
Percolating  into  mine,  226. 
Percolation  of,  224,  230. 

incident  to  mining,  224. 
noxious,   231. 

when  mine  owner  responsible,  231. 
Pollution  restrained  by  injunction  will  be,  226. 
Prescription,  233,  234. 
Presumption  of  grant,  233. 
Privilege,  222,  233. 
Property  in,  220. 
Proprietor  (See  Riparian),  222. 
Pumping,  227,  233,  307. 
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Railway  company,  diversion  by,  233. 
Railways,  232. 
Reasonable  use  of,  221, 
Reservation,  implied,  of  easement,  233. 
Right,  owner,  of,  riparian,  219. 
Right,  assignable,  whether,  222. 
enjoyment,  of,  219. 
grant,  of,  222. 

irrigation,  to  divert  for,  220. 
license,  of,  222. 

owner,  of  riparian,  219.  _- 

pollute,  233. 

restrain  operations  in  adjoining  waters,  221. 
wharf,  to  build,  221. 
Rights  (See  h'iinnkui). 

as  between  neighbors,  227. 
of  riparian  owners,  221. 
riparian,  attached  to  land,  222. 
soil,  222. 
Riparian  owners,  fouling,  226. 

owner,  license  to  use,  222. 

rights  of,  221. 
proprietors,  who  are,  221,  282. 
relative  to  bank,  219. 
right,  foundation  of,  220. 

lateral  contact  sufficient,  220. 
what  contact  necessary,  220. 
rights,  219. 

law  as  to,  applicable  to  navigable  waters,  220. 

tidal  rivers,  220. 
on  banks  of  navigable  waters,  221. 
tidal  waters,  221. 
River,  definition  of,  720. 
V  Scotch  law,  as  to.  221. 

Servient  owner,  no  right  to  have  easement  continued,  223. 
Servitude,  227. 

between  upper  and  lower  mines,  229. 
Soil  (See  Ikil). 
Statutory  property  in,  220. 
Storing,  229. 
Stream,  flow  of,  221. 
grant  of,  220. 
natural,  of,  219,  220. 
pollution  of,  226. 
purity  of,  221. 
St  reams,  what  are,  721 . 
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Streams,  grant  of,  225. 

running,  general  law  applicable  to,  220. 
Subterranean,  223. 

support  from,  225. 
Support,  from  subterranean,  225. 
Surface,  223. 

lost  by  percolation,  224. 
Tenement,  severance  of,  233. 
Throwing  back,  232. 

Tidal  rivers  (See  Riparian  Rights  ;  Title  Rights)^  220. 
Underground,  fouling,  226. 
Use,  extraordinary,  of,  220. 

mining  purposes,  for,  whether  natural,  226. 
ordinary,  of,  220. 
property  of,  227. 
reasonable,  of,  221. 
User,  natural,  of  land,  226. 

non-natural,  228. 
Vapours,  noxious,  235. 

Vendor  cannot,  on  behalf  of  the  public,  impeach  grant  by  him- 
self of  water  power,  220. 
Water  course,  definition  of,  223. 

diverting  natural,  230. 
under  ground,  225. 
flowing  from  one  mine  to  another,  as  to,  229. 
power,  grant  of,  220. 
privileges,  232. 
right  to  build  wharf,  221. 
Wharf,  right  to  build,  221. 
When  no  channels,  224. 
Working  wrongful,  letting  in  water,  232. 
WAY  (See  CONTRACTS;    WORKING). 

lease  of  mine,  what  granted  by,  172. 
necessity  of,  173. 
right  of,  173,  196. 

how  created,  107,  172. 
to  chose,  172. 
WAIVER  (See  LEASE;    SUPPORT),  129,  202,  204,  213,  289. 
WAY-LEAVE,  145,  172,  255. 
WHARF  (See  WATER),  221. 
WIDOW  (See  DOWER),  177. 
WIFE  (See  DOWER). 
WINDING-UP  foreign  corporations,  15-4. 

WORDS  (See  GLOSSARY;    MINING  REGULATIONS;    STATUTE  LAW). 
"  boy  "  (See  STATUTE  LAW). 
"  buildings  and  erections,"  133. 
"directly,"  48. 
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"  fairly  "  (See  LEASE). 
"  feeder,"  127. 
"  ferae  naturae,"  225. 
"  from,"  48. 
"  get  "  (See  LEASE). 

"getting  and  severing"  (See  LEASE;    WRONGFUL  ABSTRAC- 
TION) 
"  girl  "  (See  STATUTE  LAW). 
"  immediately,"  48. 
"instroke,"  125. 
"  interest,"  27. 
"  land,"  40,  54,  55,  191,  244. 
*'  latent  di'fect,"  84. 
"  mining  lease,"  132. 
"  on,"  48. 

"  partes  soli,"  24,  319. 
"  rents  and  profits,"  122. 
"  res  null  ins,"  319. 
"  royalties,"  25,  27. 
"  separation,"  125. 

technical,  not  necessary  to  create  lease,  115. 
*' tenements,"  56. 
"  trams,"  124. 
"  trust."  27. 
"  upon  demand,"  48. 
"  usual,"  122. 
"  won,"  125. 

"  workmanlike  manner,"  125. 
MINE,  not  a  definite  term,  34  (See  WORKING). 

may  have  a  wider  meaning  than  mineral.  34. 
WORKING     (See    CONTRACTS;     LEASES;    MINING     REGULATIONS; 
RAILWAYS;  SUPPORT;  STATUTE  LAW;  WATER), 
abandoned  mine,  137. 
abandonment  (See  Presumption),  143. 
account  (See  Co-otrurrs),  139, 
bricks,  digging  earth  for,  whether  waste,  139. 
compensation,  for  negligently  exercising  right,  142. 

distinction  be- 
tween and 


trespass,  142. 


contingency,  affecting  mining  property,  141. 
contribution,  between  tenants  in  common,  140. 
co-owners,  account  between,  139. 

digging  earth  for  bricks,  139. 

right  of.  to  enter,  139. 

waste,  as  between,  138. 

working,  as  between,  138. 
co-parceners  (See  Co-oimers),  138. 
danger,  obligation  to  fence,  142. 
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delay,  effect  of,  In  mining  transactions,  141. 
dowress,  workings  by,  178,  182. 
employer,  must  take  reasonable  precautions,  143. 
employers,  liability  of,  143. 

(See  Employers'  Liability  Act),  143. 
fee  simple  (See  Owner),  136. 
fencing,  duty  to  fence,  142. 
gas  (See  Natural  Oas),  137. 
gravitation,  injuries  due  to,  136. 
hazard  (See  Delay),  141. 
inconvenience  of  tenancy  in  common,  140. 
injunction,  restraining  boring  for  oil,  137. 

restraining  waste,  138. 
joint  tenant  (See  Co-owners),  138. 
land,  profitable  holding  of,  favored  by  law,  138. 
lessee,  by,  116,  117,  126,  129. 
lessee,  right  to  bore  for  oil,  137. 

(See  Tenant),  1Z%. 
liability  (See  Employers),  143. 
liabilities  (See  Partnership),  140. 
liberty  of,  111,  169. 
licensee,  by,  104,  111. 
lien  (See  Tenant  in  Common),  140. 
limitation.  Real  Property  Limitation  Act,  145. 

Statutes  of,  143. 
limited  owner  (See  Owner),  136. 

open  mines,  may  work,  136,  178,  182,  181. 
waste,  without  impeachment  of,  138. 
work,   right  to,   137. 
mine,  abandoned,  137. 

causing  percolation  of  water,  224. 
co-ownership  of,  140. 
income  from,  137. 
open,  136. 

digging  new  pits,  137. 

case  of,  not  a  paradox,  137. 
opening  new,  136. 

on  dip  servitude  for  benefit  of  owner  of,  136. 
partnership  in,  140. 
possession  of  part,  144. 
property,  right  to  sale  of,  142. 
miner,     leaving  mine  on  his  own  business,  as  to,  143. 
mines,  right  to  work,  136. 
minerals,  owner  of,  may  be  dispossessed,  144. 
severed,  right  to  sell,  138. 
user  of,  136. 
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mining  partnership,  140  (See  STATUTE  LAW), 
parties  standing  by,  141. 
property,  141. 

delay,  141. 
nature  of,  141. 
vigilance,  141. 
regulations,  statutory,  145. 
mine  owners,  duties  of,  142. 
rights  of,  142. 
mortgagee,  by,  189,  191. 
natural  gas,  a  mineral,  137. 

whether  property,  137. 
neighborhood,  not  sufficient  foundation  for  servitude,  136. 
non-user  (See  Pnsuniption),  143. 
obligation,  of  fencing,  danger,  142. 
oil,  right  of  lessee  to  bore  for,  137. 
open  mine  (See  Mine),  117. 
ouster  (See  Tenants  in  Common),  140. 
owner  in  fee  simple,  right  to  work,  136. 
(See  LimiUil  Onncr),  138. 
true,  barring  title  of,  145. 
partition,  by  tenants  in  common,  140. 
partnership  (See  Minhoj),  140. 

in  mine,  rights  and  liabilities,  140. 
in  working,  140. 
mine,  in,  140. 

property  of,  personal  estate,  140. 
property,  partition  of,  141. 
property,  right  to  sale  of,  141. 
working,  in,  140. 
part,  possession  of,  of  mine,  144. 
percolation  injuries  due  to,  136. 
personal  estate  (See  Pnrtnrrshii)),  140. 
possession,  actual,  145. 
adverse,  145. 
mine,  of,  144,  254. 
minerals,  of,  144. 
mine,  of.  part  of.  144. 
presumption,  abandonment,   none  from   non-working  of  mine, 

143. 
railway  company,  by,  236. 
regulations,  statulorj-  mining,  145. 
responsibility,  for,  136. 
right  to  work  mines.  104,  116,  123,  136,  169. 
rights  (See  ParturrHhxp),  140. 

School  of  Practical  Science,  specimen  of  ores  for,  145. 
servitude,  on  owner  of  upper  mine.  136. 
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shaft,  duty  to  fence,  142  (See  STATUTE  LAW). 

specimen,  of  ores  for  School  of  Practical  Science,  145. 

standing  by,  141. 

statute  (See  Limitathnis),  143. 

statutory,  mining  regulations,  145. 

stranger,  user  by,  144. 

subsidence,  caused  by,  136,  203,  216,  217,  218. 

surface  owner,  rights  of,  142,  156,  175,  207,  214,  224. 

duties  of,  142. 
tenant  in  common,  lien,  none  for  moneys  expended,  140. 
license  by,  139. 

share  of,  of  minerals  won,  as  to,  139. 
right  to  work  (See  Lessee),  138. 
tenancy  in  common,  inconvenience  of,  140. 

contribution  between  (See  Co-owners),  140. 
ouster  by,  140. 
upper  mine,  of,  136,  231. 
user,  by  stranger,  144. 
of  minerals,  136. 
usufruct  (See  Waste),  137. 
vein,  continuous  possession  of,  145. 
waste,  destructive,  by  co-owners,  138. 

tenant  in  common,  139. 
digging  earth  for  bricks,  139, 
equitable,  138. 
Impeachment  for,  138. 
injunction  restraining,  138. 
injuries  must  be  appreciable,  138. 
law  of,  based  upon  civil  law  of  usufruct,  137. 

regards  substance,  137,  138. 
permissive,  138. 
way-leave,  145,  255. 
work,  employer  must  take  reasonable  precautions,  143. 

right  to,    mines   (See   WORKMEN'S   COMPENSATION 
ACT),  143. 
working,  abandoned  mine,  137. 
dormant  mine,  137. 
partnership  in,  140. 

proper,  of  mines,  begets  no  responsibility,  136. 
wrongful,  letting  in  water,  230,  232. 
WRITING  (See  CONTRACTS  ;  FRAUDS  ;  STATUTE  LAW). 
WRONGDOER  (See  ABSTRACTION). 

title  as  against,  133,  155,  254. 
WRONGFUL  ABSTRACTION. 

act  of  destruction,  is,  and  will  ))0  restrained,  258. 
account,  principle  upon  which,  directed,  256. 

taking,  of  minerals,  when  will  be  treated  as  inadver- 
tent, 256. 
accounts,  taking  of,  between  mortgagor  and  mortgagee,  257. 
actio  personalis,  etc.,  as  to,  259, 
82— M 
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action,  against  estate  of  deceased  person,  confined,  to  what  cases, 
259. 
may  be  maintained  against  executors  or  administrators 

of  deceased  persons  committing  wrong,  whon,  259. 
within  one  year  of  decease,  259. 
administrators,  action  against  (See  ACTION),  259. 
allowance  for  carriage,  but  none  for  getting,  rule  as  to,  256. 

severing  or  getting,  not  allowed  except  in  case 
of  innocent  wronj^-doin^,  254. 
appropriation,  by  deceased  person,  of  property  of  another,  gives 

right  of  action,  when,  259. 
assessment,  of  damages,  for  wrongful  abstraction,  as  to,  254. 
bank,  bringing  mineral  to,  cost  of,  allowed,  when,  254. 
belief,  bona  fide,  as  to,  256. 

bounds,  breaking  of,  considered  as  fraudulent  act,  259. 
chattels,  coals,  when  severed,  are,  256. 
corporeal,  hereditament,  mine  is,  254. 
cost,  of  bringing  mineral  to  bank,  allowed,  when,  254 

to  bank   will   be  allowed   when  working  inad- 
vertent, 256. 
coal  to  pit's  mouth,  when  must   have  been  in- 
curred by  plaintiff,  as  to  allowance  for,  256. 
getting,  when  not  allowed,  256. 
severance,  may  not  be  allowed  to  mortgagee,  257. 
severing  will  be  allowed  when  commencement  inadver- 
tent. 256. 

when  not  allowed,  256. 
coals,  when  severed,  are  chattels,  256. 
common  law,  rule  modified,  259. 
corporation,  could  not  commit  fraud,  259. 

damage,  to  prop«'rty,  by  mortgagee,  will  render  him  liable,  258. 
damages,  allowance  is  made  for  costs  of  bringing  mineral   to 
bank,  as,  254. 
for  wrongful  abstraction,  how  assessed,  254. 

estimated,  254. 
deceased  person,  action  against  estate  of  (See  Action),  259. 

wrong  committed  by.  259. 
dial,  order  for  liberty  to.  in  defendant's  mine.  260. 
diligence.    Statute   runs   from  time  to   time,  when,    by   rca.sonable, 

fraud  might  have  been  discovered,  259. 
discovery,  of  fraud,  in  cases  of  fraud,  starts  Statute  of  Limita- 
tions to  run,  258. 
distinction,  between  possession  of  mines,  and  possession  of  other 

property,  254. 
error,  common  to  both  parties,  distinction  between,  and  fraud, 

255. 
examples,  of  allowance  of  cost  of  raising,  256. 
executors,  action  against  (See  Action),  259. 
fouling  water  for,  rule  as  to,  259. 


INDEX  1291 


WRONGFUL  ABSTRACTION— Oonfin./erf. 

fraud,  as  to  intention  to  commit,  259. 

distinction  between  cases,  259. 
breaking  of  bounds,  will  be  considered  >\n  act  of,  259. 
concealed,  deprives  party  of  benefit  of  Statute,  259. 
corporation,  could  not  be  committed  by,  259. 
defendant,   acting   under   bona  fide   belief  of  title,   not 

guilty  of,  254. 
in  cases,  of.  Statute  of  Limitations,  does  not  begin  to  run 

until  fraud  discovered,  258. 
robbing  of  neighbor,  renders  person  defrauding  liable  to 
value  of  whole  property  taken,  255. 
getting,  allowance  for  carriage,  but  none  for,  257. 

mineral,  cost  of,  not  allowed  except  in  case  of  innocent 
wrong  doing,  254. 
hereditament,  corporeal,  254. 

incorporeal,  254. 
improper  conduct,  of  mortgagee,  as  to,  258. 
incorporeal,  right  of  working  mine,  is,  254. 

inadvertent,  if  taking,  is,  costs  of  severing  and  getting  may  be 
allowed,  254. 
when  acts  will  be  regarded,  as,  256. 
working,   when   treated   as,    Statute   of   Limitations 
applies  to,  256. 
injunction,  will  be  granted  to  restrain  wrongful  abstraction  of 

minerals,  258. 
inspection,  always  allowed  if  it  can  be  done  without  injury,  260. 
as  to  order  for,  260. 
may  be  had  by  witnesses,  on  order,  260. 

jury,  on  order,  260. 
obstr  uction  to,  may  be  ordered  to  be  removed,  260. 
payment  of  expenses  incurred,  to  defendant,  as  to,  260. 
terms,  upon  which  granted,  260. 
will  be  allowed,  though  injury  contradicted,  260. 
I  jury,  as  to  inspection  by,  260. 

Limitations,  Statute  of  (See  Statnte  of  Limitations),  254,  256. 
loss,  to  property,  occasioned  by  mortgage,  will  render  him  liable, 

254. 
machinery,  order  for  use  of  defendant's,  to  inspect  defendant's 

mine,  260. 
measure,  order  for  liberty  to,  in  defendant's  mine,  260. 
mine,  defendant's  order  for  inspection  of,  260. 
is  a  corporeal  hereditament,  254. 
right  of  working  an  incorporeal  hereditament,  254. 
mines,  distinction  between  possession  of,  and  other  property,  254. 
possession  of,  may  be  sufiiciont  to  enable  holder  to  bring 
trespass  against  wrong  doer,  254. 
minerals,  wrongful  abstraction  of,  damages  for,  254. 
mortgagee,  allowed  deduction  for  cost  of  bringing  to  surface, 
but  not  of  severance,  257. 
damaging  property,  will  be  charged  with  damage  or 
loss,  258. 
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mortgage,    improperly  allowing  sub-lessees  to  take  coal,  will  h.* 
treated  as  having  taken  It  himself,  257. 
may  bo  charged  not  only  with  royalty,  but  with  full 

value.  257. 
wilful  default  of,  as  to,  258. 

modification,  rule  of  common  law,  as  to  artin  per- 
somills,  2o9. 
negligence,  defendant  acting  under  bona  fide  belief  of  title,  not 

guilty  of.  254. 
neighbor,  robbery  of,  renders  person  defrauded  liable  to  value 

of  whole  property  taken,  255. 
notice,  effect  of,  on  prior  inadvertent  commencement,  256. 
nuisance  rule  as  to,  259. 

obstruction,  to  inspection,  may  be  ordered  to  be  removed,  260. 
plans,  order  to  make  plans  of  defendant's  mine,  260. 
possession,  of  mines  and  other  property,  distinction  between,  254. 
of  mines  may  be  sufficient,  to  enable  holder  to  bring 
trespass  against  wrong  doer,  254. 
property,  inspection  of,  by  jury  and  witnesses,  260. 
quarry,  abandoned,  liability  of  owner  to  fence,  261. 

abandoned,  liability  of  manager  to  fence,  261. 

superintendent  to  fence,  261 
liability  of  owner,  as  to.  261. 
manager,  liable  as  to,  261. 
superintendent,  liable  as  to,  261. 
unused,  liability  of  manager  to  fence,  261. 
owner  to  fence,  261. 
superintendent,  261. 
quartz,  person  liable  who  conceals,  262. 

may  not  be  purchased  by  persons  not  owners  or  agents 

of  mining  claims,  when,  263. 
purchase  of  gold  in,  when  an  offence,  263. 
remedy  against  estate  of  deceased  persons  (See  Art  inn),  259. 
restoration,  of  gold  or  gold-bearing  quartz,  when  may  be  ordered, 

264. 
restrain,  Court  will,  wrongful  abstraction,  of  minerals,  258. 
rubbish,  causing,  to  be  conveyed  into  mine,  when  an  offence,  264. 
rule,  as  to  actions  of  trespass,  trover  or  nuisance,  259. 

all  actions  for  wrongfully  carrying  minerals  over  or 

through   property  of  another,  259. 
all  actions  for  falling  water,  259. 
rule  In  Llynvi  Co.  v.  Brogden,  258. 
Martin  v.  Porter,  256. 
Morgan  v.  Powell.  256. 
Phillips  v.  Homfray.  256. 
Taylor  v.  Mostyn.  257. 

TJvlngston  v.  Ra\vyard's  Coal  Co..  not  binding,  257. 
rules  for  actions  to  divert  water-course.  259. 
as  to  actions  for  flooding  mines.  259. 
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road,  when  damage  to,  Is  an  offence,  264. 

rope,  when  damaging  or  unfastening,  is  an  offence,  264. 

search  warrant,  general,  when  may  be  issued,  264. 

by  whom  may  be  issued,  264. 
severance,  when  wrongful  act,  no  allowance  for  expense  of  sever- 
ing, 256. 
severing  mineral,  cost  of,  not  allowed  except  in  case  of  innocent 

wrong-doing,  254,  256. 
silver,  and  gold,  concealing,  262. 

piece  of,  person  liable,  who  conceals,  262. 
silver,  smelted,  may  not  be  purchased  by  persons  not  owners  or 

agents  of  mining  claims,  when,  263. 
smelted  gold,  may  not  be  purchased  from  persons  not  owners  or 

agents  of  mining  claims,  263. 
statement,  making  false,  is  indictable  offence,  when,  263. 
Statute  of  Limitations,  applies  to  mines,  254, 

as  long  as  wrongful  working  is 
treated  as  inadvertent,  256. 
concealed   fraud,   will   deprive  party   of 

benefit  of,  259. 
does  not  begin  to  run  in  cases  of  fraud 

until  fraud  is  discovered,  258. 
time  begins  to  run  if  by  reasonable  dili- 
gence  fraud    could    have   been   dis- 
covered, 259. 
stone,  person  liable,  who  conceals,  262. 
structure,  setting  fire  to,  is  arson,  263. 
substance,  combustible,  setting  fire  to,  is  arson,  263. 
superintendent  liable  as  to,  abandoned  mine,  261. 
support,  as  to  cases  where  element  special  and  exceptional  need 

of,  absent,  255. 
surface,  cost  of  bringing  to,  may  be  allowed  to  mortgagee,  257. 
surface,  support  to,  cases  when  absent,  255. 
surveys,  order  to  make  surveys  of  defendant's  mine,  260. 
tenant  in  common,  theft  from,  262. 

theft,  is  committed  by  secretly  concealing,  with  intent  to  de- 
fraud, 262. 
title,  defendant  acting  under  bona  fide  belief  of,  not  guilty  of 
fraHd  or  negligence,  254. 
•    -^'trespass,  may  be  tirought  by  person  in  possession  against  wrong- 
doer, 254. 
trespass,  of,  rule  as  to,  259. 

trespass,  wilful,  as  to  cases  when  element  of  wilful,  absent,  255. 
trover,  rule  as  to,  259. 
unused  mine,  manager  liable,  as  to,  261. 

liability  of  owner,  as  to,  261. 
superintendent  liable,  as  to,  261. 
vegetable  fuel,  setting  fire  to,  is  arson,  263. 
veins,  separate  grains,  may  be,  262. 
83— M 
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wad,  person  liable  who  concoals,  262. 

water,  causing  to  hv  conveyed  into  mine,  when  an  offence,  264. 

well,  of  oil,  setting  fire  to,  is  arson,  263. 

well,  when  damage  to,  any  shaft  or  passage  in,  is  an  offence,  264. 

wilful,  default  of  mortgagee,  as  to,  258. 

witnesses,  as  to  inspt'ctlon  by,  200. 

work,  bona  fide  belief  of  contract  authorizing,  as  to.  256. 

working,  of  any  appartus  when  hindering,  is  an  ofTence,  264. 

working  of  plaintiff's  mine,  order  for  inspection,  as  to,  260. 

working,  wrongful,  when  entitled  iO  bo  treated  as  inadvertent, 

Statute  of  Limitations  applies  to,  256. 
writing,  instrument  in,  when  to  be  executed,  in  purchasing  gold 

or  silver,  2C.*J. 
wrongful  abstraction,  and  criminal  offences,  254. 
wrongfully  carrying  away  minerals,  as  to,  259. 
wrong-doer,  may  be  liable  for  trespass  to  person  in  possession 

of  mine,  254. 
wrongful  working.  Statute  of  Limitations  applies  to,  256. 

when  severance  is,  no  allowance  made  for  e-xpen*".;  of, 
256. 
wrong,  no  man  is  allowed  to  take  advantage  of  his  own,  l^-'i9. 
committed  by  deceased  person,  as  to,  259. 


YALE  (BRITISH  COLUMBIA). 

YTKON  (See  DO.MINION),  boundaries  of,  804. 

dredging  leases  753. 

placer  mining,  715. 

quartz  mining,  693. 
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